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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WBNDBLL HOLMES, Circuit Justice Wanhlngton, D. C. 

Hon. WILLIAM L. PUTNAM, Circuit Judge^ Portland, Me. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CHAS. P. JOHNSON, Circuit Judge^ Portland, Me. 

Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge. New Hampshire Llttleton, N. H. 

Hon. ARTHUR U BROWN, District Judge, Rhode Isiand Providence, R, I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDBIS, Circuit Justice Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HBNRY WADB ROGBRS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. BDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VBBDER, District Judge. E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. LEARNBD HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. MARTIN T, MANTON, District Judge, S. D. New York New York, 'N. Y. 

Hon. JOHN R. HAZEL, District. Judge. W. D. New York Buflalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont St. Johnsbury, Vt. 

THIRD CIRCUIT 

Hon. MAHI-.ON PITNEY. Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHBRSON, Circuit Judge Philadeiphla, l'a. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmlngton, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware WUmington, Del.' 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WARREN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania.. .Philadeiphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvania Philadeiphla, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa., 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburg, Pa.' 

> Resigued September 17, 1917. ' Appointed October 1, 1917. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Ashevllle, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHAS. A. WOODS, Circuit JUdge Marlon, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland... Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, B. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greenville, S. C. 

Hon. BDMUND WADDILL, Jr., District Judge, E. D. Virginia Kichraond, Va. 

Hon. 'HÈNAy CLAY McDOWELL, District Judge, W. D. Virginia Lynchbarg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phllippi, W. Va. 

Hon. BENJAMIN F. KEL,LER, District Judge, S. D. West Virginia.... Charleston, W. Va. 



FIFTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington. D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. RICHARD W. WALKER, Circuit Judge HuntsviUe, Ala. 

Hon. ROBERT LYNN BATTS, Circuit Judge Austln, Tex. 

IJon. HENRY ï). CLAYTON, District Judge, N. and M. D. Alabama....Montgomery, Ala. 

Hon. WM. I. ÇRUBB, District Judge, N.. P. Alabama Birtningham, Ala. 

Hon. -ROBERT T. ERVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM.: B. SHEPPÀRD, District Judge, N. D. Florida Pensacola, ria. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jaclcsonville, Fia. 

Hbn. WILWAM T. NÈWMAN, District Judge, N. D. Georgia Atlanta, Oa. 

Hon. EMOBY SPBER. District Judge, S. D. Georgia Maçon, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgla=> Savannah, Ga. 

Hon. RUPUS B. POSTER, District Judge,. E. p. Louislana... New Orléans, La, 

Hon. GEORGE W. JACK, District Judge, W. D. Louislana Sbreveport, La. 

Hon. HENRY C. NILES, Di.strict Judge, N. and S. D. MissLssippI Koaciusko. Miss. 

Hon, GORDON RUSSELL, District Judge, E. D. Texas ..Shermaa, Tex. 

Hon. EIJWARD R. MEEK, District Judge, N. D. Texas Dallas, Tel. 

Hon. WALLBR T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. W. R. SMITH. District Judge, W. D. Texas.... El Paso, Tex. 



SIXTH CIRCUIT 

Hon; WILLIAM R, DAT. Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohto. 

Hon. LOYAL B. KNAPPBN, Circuit Judge , Grand Rapids, Mleh. 

Hon. ARTHUR C. DBNISON. Circuit Judge...., Grand Rapids, Mleh. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D, Kentucky Maysville, Ky, 

Hon. WALTER EVANS. District Judge, W. D. Kentuclcy LoulsviUe, Ky. 

Hon. ARTHUR J. TUTTLB, District Judge, B. D. Miehlgan Détroit, Mloh. 

Hon. CLARENCE W. SESSIONS. District Judge. W, D. Michigan Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. D.C. WBSTBNHA VER, District Judge. N. D. Ohlo '. Cleveland, Ohlo. 

Hop. JOHN E. SATER, District Judge, g. .D. Ohlo Oolumbus, Ohlo. 

Hbp. HOWARD C. HOLLISTER. District Judge, S. D. Ohlo Cincinnati, Ohlo. 

Hon. EDWARD T. SANPORD,. District Judge, E. and M. D. Tennessee.. Knoxville. Tenn. 
tloa, JOHN B, McCÀLL, District Judge, W. D. Tennessee..., .Memphi», Teaa 



SEVENTH CIRCUIT 



Hon. JOHN H. CLARKE, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER. Circuit Judge (foshen, Ind. 
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Hon. JULIAN W. MACK, Circuit Judge Chicago, III. 
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Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri... Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLETT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge. B. D. Oklahoma Muskogee, OkL 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrle, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falla, S. D. 
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Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 
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Hon. BENJ. F. BLEDSOB. District Judge, S. D. Calitornia Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. California Los Angeles, Cal. 

Hon. WM. C. VAN FLEBT, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boisa, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev, 
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BLIIEFIELDS S. S. CO., Limited, v. IJNITED FEUIT CO. 

(Circuit Court of Appeals, Thlrd Circuit. June 26, 1917.) 
No. 2196. 

1. JUDGMENT <©=>958(1) — RTII.ING8 AND EvmENCE AS TO RES JUDICATA. 

In an action under Sherman Act July 2, 1S90, e. 647, 26 Stat. 209, to 
recover damages for Injuries alleged to hâve been sustalned in consé- 
quence of conduct thereln declared unlawful, plaintlfF, belng deslrous of 
proving Its case by introduclng ttie findings of a master in an action 
against tlie same défendant, tieard and declded In another district, petl- 
tioned for a prellminary liearlng upon the question whettier sucli flndings 
were admissible. The court, havlng before It the full record of the 
prior case and only so nïuch of the record of the Instant case as had been 
made by the pleadings, stated that it would ruie that such of the flnd- 
Ings and conclusions of the prier caee as were material and essentlal were 
res judlcata. In so far as they were relevant to the Issues in the ingtant 
case. Held that, havlng dlscovered on trial that some of the findings 
which it origlnally deemed material were not material, It was proper foi 
the court to reject them, havlng reserved that question by the rullng; 
this belng partieularly true as plalntiffs, antlcipating the possibillty of 
such action, proceeded to prove such matters by the testlmony of wlt- 
nesses introduced at trial. 

[Ed. Note.— For other cases, see Judgnïent, Cent Dîg. g§ 1827-1829.] 

2. JuDGMENT e=>542 — CoNCLUsivENEss— "Res Judicata." 

The doctrine of "res judlcata" means simply that a cause of action, 
once finally determined, without appeal, between the parties, on the mer- 
Its, by a compétent tribunal, cannot be lltigated by a new proceeding, 
either before the same or any other tribunal. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. | 987. 

For other définitions, see Words and Phrases, First and Second Séries, 
Res Judlcata.] 

8. JcDaMEWT «=624— Res Judicata— Essentials. 

One of tlie essenUals of res Judlcata Is Identity of the parties to the 
actions. 

[Ed. Note. — For other cases, see Judgment Cent Dlg. { 1139.] 

4. Judgment <©=»704 — Conci-usivkness— Ues Judicata— Pebsons Concltjdbb. 
A stockholder of plaintift Company, on his own behalf as well as on b«- 
half of ail other stoclcholders who BDrtgbt chose to Intervene, sued défend- 
ant, joinlng the plalntlff corporation and others, on the ground that 
plalntiff had exerclsed an unlawful control over défendant The suit wae 
determined lu favor of the stockholder, and the master made findings to 

t^oVoT othn CUM «n sam« tapie & KEST-NUMBEB In ail Ker-Nun^red DigesU & laduMt 

843Fed,— 1 



2 243 FEDERAL REPORTER 

the effect that plalntlff had been greatly damaged by defendant's coo- 
trol. In the original suit, botb plalntlff and défendant made answer to 
the Mil, denytng Its charges, but Delther filed a cross-blU agalnst the 
other. Held, that there was no Issue raised or contested by the plalntlff 
or défendant, and, as they dld not occupy adversary positions, the flndlnga 
in such suit are not cohcluslre In an action by plalntlff agalnst défendant 
to reoover damages clalmed to hâve been suffered on accoumt of défend- 
ants acts, asserted to hâve vlolated the Sherman Act 
[Ed. Note. — For other cases, see Judgment, Cent. Dlg. | 1229.] 

6. JuDaMENT ig=»715(2) — CoNOLUSiVENKss— Ees Judioata— Identitt of Issues. 

As In the original action the relief sought was an Injunctlon agalnst 
défendant on the ground that It voted Its stock in plalntlff conïpany In 
violation of law and the appolntment of a recelver, the matter In con- 
troversy was not Identleal wlth that In the subséquent suit, In whlch 
damages for violation of the Sherman Act were sought, and hence the 
flndings In the original suit were not conclusdve agalnst défendant, for, 
had they been otherwlse, plalntlff mlght nevértheless hâve subsequently 
maintained au action for damagea 

[Ed. Note. — For other cases, see Judgment, Cent Dig. { 1245.] 

6. JXTDGHKNT €=»624 CONCLTJSIVENESS ReS JuDICATA. 

No one can take advantage of a judgment or decree, if he wonlâ.nct 
hâve been prejudlced by It, had It been otherwlse. 

[Ed. Note.— For other cases, see Judgnïent, Cent Dig, { 1139.] 

7. Appeai. and Ebbob «=»1050(1) — Review— Haemi-ess Brbob. 

In plalntlffs action under the Sherman Act for damages for violation 
thereof, plalntlff, assertlng that flndings In a previous case to whlch de- 
fendant was a party were concluslve, presented that question before trial, 
and the court erroneously ruled that such flndings wtsre concluslve, al- 
thougb, when the case was actually presented, it rejected some of tlie 
flndings as not being materlal. Held, that the erroneous admission of 
part of the findings was not prejudlcial to plalntlff, relieving it of tha 
burden of provlng those facts. 

[Ed. Note. — For other cases, see Appeai and Brror, Cent Dig. f{ 1068, 
1069, 4153, 4157.] 

8. Appeai. and Ebeob «sslOTKD — Kevœw— Habmless Erbob. 

In such case, as plalntlff did not wholly rely on the flndings, but of- 
fered the testimony of witnesses to establlsh the facts therein found, the 
act of the court in changlng its position and rejecting some of the flnd- 
ings was not prejudlcial. 

[Ed. Note. — ^For other cases, see Appeai and Brror, Cent Dlg. { 4234.) 

9. Monopolies «=s>21— Actions fob Damages— Dépenses. 

Where the plalntlff company allowed défendant to secure the control 
of Its stock, and participa ted in the arrangement whereby défendant a»- 
sumed control, plalntlff cannot. In a suit under the Sherman Act for 
damages alleged to hâve been sustained In conséquence of conduct de- 
clared unlawful, recover, where It partleipated in and acqulesced In 
the unlawful conduct ; the fact that plalntlff dld not reap the beneflts ex- 
pected glving it no cause of action, and the usual raie that in torts the 
éléments àt intent to Infllct Injury and acquleacence in wrongs done do 
not enter, havlng no application, any more than the usual rule that in 
an action under the Sherman Act parties are presumed to bave intended 
the probable conséquences of tbeir Illegiil agreements. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. i 15.] 

10. MONOFOUES «=S>2S— AcnON»— EVIDENCÏ— SuiTicntNCT. 

In an action under the Sherman Act for damages for Injuries alleged, 
to hâve been sustalned In conséquence of conduct declared unlawful, evl- 
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dence held to warrant a flndlnsf that plalntlff partlclpated in tlie unlaw- 
ful combinatlon in restreint of trade and consented to defendaut's ac- 
quiring a controlling interest in its stock. 

[Ed. Note. — For otiier cases, see Monopolies, Cent. Dig. § 18.] 

11. Monopolies i®=321— Okiminal Knterphises— Kiqht to Relief. 

Wliere a crinrinal combination is made or a criminal enterprise Is 
undertaken by two parties, and eitlier party violâtes tlie agreement witli 
Injiiry to the other, the law will give tlie injured party no redress, but 
leave him in the condition it found him. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 15.] 

12. Monopolies <S=521— Stockiioldeks of Coepobations— Power of. 

Where ail of the stoeUholders of a corporation joined in forming an nn- 
lawful combination witli another eoiporation, and acqiiiesced for a long 
term of years in the part their company played, accet)ting and enjoying 
benefits springing from such corporation, the corporation Itself is bound 
by their acts, and cannot subsequently assert a cause of action on the 
ground such acts were violations of the Sherman Act; this being true, 
though nevsf and innocent parties subsequently acquired some of the cor- 
porate stock. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 15.] 

13. Appeal and Ebrob <©=5l001(l) — Review— Verdict— Effect. 

The verdict of the jury on questions of faet, supported by évidence, is 
conelusive on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 392S~ 
3033.] 

14. Limitation or Actions tS=>2(3)— What Law Governs. 

In an action under the Sherman Act, the statute of lindtations where 
the action is brought governs. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. | 7.] 

15. Limitation of Actions <S=>.55(1) — Wiiat Law Governs. 

Where plaintifC and its stockholders acquiesced in défendant'» acquiring 
stock control and coiLsented to the illégal combination, if anj', niaking no 
attempt to sue plaintifC before the suit was instltuted, the cause of ac- 
tion, which was based on the Sherniau Act, niust be deemed to hâve aris- 
en at the time the damage occurred, there being no showing that défend- 
ant prevented a prier suit, and hence the liuiitution statute of Pennsyl- 
vania (l'urdon's I)ig. Pa. [IStli Ed.] p. 2282), in which district the action 
was begun, was properly treated as begiuning to rnn at the time the 
damage occurred. 

[Ed. Note. — B'or other cases, see Limitation of Actions, Cent. Dig. | 
299.] 

16. Appeal and Error €=1071(2) — Review— Harmless Error. 

In an action under the Sherman Act, l)egun in the district for Pennsyl- 
vania, the six-year l'ennsylvania statute of limitations (Pnrdon's Dig. Pa. 
[13th Ed.] p. 2282) was applled, instead of the one-year Louisiana statute 
(Civ. Code La. arts. 3536, 3537), which was the law of the place where 
the action aecrued. Act Pa. June 26, 1895 (P. L. 375), déclares that, when 
a cause of action has beeu fully barred by the laws ot the state or country 
in which it arose, such bar shall be a complète défense to a suit brought 
within Pennsylvania. IJeld, tliat auy error in applying the Pennsylvania 
limitation act, instead of the shorter Louisiana act, was not prejudicial 
to plaintiff. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4235.] 

In Error to the District Court of the United States for the Eastem 
District of Pennsylvania; J. Whitaker Thompson, Judge. 

4t=9For other case» see same toplc & KSY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Action by the Bluefields Steamship Company, Limited, to the use 
of Elmer E. Wood, ancillary receiver, against the United Fruit Com- 
pany. There was a judgment for défendant, and plaintiff brings error. 
Affirmed. 

Robert W. Childs and John S. Hummer, both of Chicago, 111., William 
L. Hughes, of New Orléans, L,a., and Thomas F. Gain, Francis 
Shunk Brown, and Alexander Simpson, Jr., ail of Philadelphia, Pa., 
for plaintiff in error. 

George Wharton Pepper, of Philadelphia, Pa., and Moorfield Storey 
and Robert G. Dodge, both of Boston, Mass., for défendant in er- 
ror. 

Before BUFFINGTON, McPFIERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an action brought under the 
seventh section of the Sherman Act (Act of July 2, 1890, c. 647, 26 
Stat. 209) to recover damages for injuries alleged to hâve been sus- 
tained in conséquence of conduct thereby forbidden and declared un- 
lawful. 

The plaintiff's case may be briefly stated as follows : Before October 
14, 1899, the parties to this a,ction were active competitors in import- 
ing bananas into the United States and selling them in Interstate com- 
merce. On that date, the défendant, for the purpose of destroying 
compétition and monopolizing the importation of bananas and control- 
ling their distribution and price in the several states, purchased from 
varions stockholders of the plaintiff one-half of its capital stock, and 
procured the voting power of one additional share. 

By force of the control thus obtained, the défendant dominated the 
affairs of the plaintiff, elected its officers, and through them directed 
its policy in a manner that unreasonably restrained trade and cre- 
ated in itself a monopoly in the banana business contrary to law. 

To attain this end the défendant, acting through officers of its sé- 
lection, compelled the plaintiff to enter into contracts with the Fruit 
Dispatch Company, a corporate subsidiary of the défendant, whereby 
the plaintiff was required to distribute ail its fruit in the manner and 
dispose of it at priées determined by that company, and by varions 
acts greatly reduced the acreage and increased the cost of banana 
planting upon the plaintiff's plantations, sold its fruit at greatly re- 
duced priées compared with what would hâve been obtained if the 
fruit had not been sold through the Dispatch Company, curtailed im- 
portations, increased operating expenses, wasted money in unneces- 
sary compétition, leased certain of its properties for inadéquate rents 
to irresponsible tenants, neglected and abandoned other properties, 
and permitted détérioration of its shipping facilities and equipment. 
From ail thèse things, the plaintiff claimed to hâve suffered actual 
damage to the amount of five million dollars, to be trebled by the 
provision of the Sherman Act. Stated generally, the plaintiff's 
principal claim of damage was the loss of profits which it would hâve 
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made if it had been allowed to continue its business in compétition with 
the défendant. 

For défense the défendant offered évidence tending to prove that 
no injury had been inflicted upon the plaintifï by anything it had done 
or had permitted to be done, but, that, on the contrary, its control 
had been to the plaintiff's financial advantage; that if it inflicted any 
injury upon the plaintifï it was done without intent to injure; and 
that the conduct of its control and its management of the plaintiff's 
properties and the marketing of its product through the channels 
employed were pursued according to the terms and within the spirit 
of contracts sought by ail the plaintiiï's stockholders and entered 
into between the défendant and ail the plaintiff's stockholders (save 
one), in which contracts the plaintifï corporation actively partic- 
ipated and ail its stockholders (including this one) freely acquiesced 
through a long period of years, so that, the défendant maintained, 
if its conduct be found to ofïend the provisions of the Sherman Act, 
then the plaintiff was in pari delicto and v^^as without right to re- 
cover. The défendant further pleaded the statute of limitations. 

The jury rendered a verdict for the défendant; on the judgment 
entered, the plaintifï sued out this writ of error. 

This trial, covering a period of forty-fîve days, produced a record 
of unusual length. Eighty-four errors are assigned. While some of 
the assignments bear upon separate and unrelated matters, it has b€en 
possible, with the assistance of counsel, to so group the most of them, 
that the substantial questions may be considered and determined up- 
on broad principles of law. 

Before we approach the trial and follow its trend, we shall dispose 
of a number of assignments of error arising out of certain action which 
the court took Ijefore trial. 

[1 I In addition to testimony from witnesses to be produced at 
the trial, the plaintiff proposed to prove its case by introducing the 
findings of a master in the case of Steele v. United Fruit Company 
et al., heard and decided in the Circuit Court of the United States 
for the Eastern District of Louisiana (190 Fed. 631) and affirmed by 
the Circuit Court of Appeals for the Fifth Circuit (194 Fed. 1023, 114 
C. C. A. 666). 

That was an action against the United Fruit Company and others, 
instituted by a stockholder of the plaintifï, and concerned the dé- 
fendants stock control over the plaintiff. The findings recited in 
détail the manner of its acquisition and exercise. The plaintifï con- 
ceived that many of the facts upon which the decree in that case was 
based would sustain a judgment in this case, and therefore their sub- 
mission and détermination in that case constituted res judicata in 
this case. If that were so, then manifestly the plaintiff would hâve 
the great advantage of being relieved of the necessity of proving 
hère what had there been judicially determined, and the défendant 
would hâve the corresponding disadvantage of being concluded there- 
by. So in order to ascertain before trial what the court would dé- 
cide at trial as to whether and to what extent the findings in the 
Steele Case were res judicata of the issues in this case, the plain- 
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tiff petitioned the court for a preliminary hearing upon those ques- 
tions. Upon granting the pétition and stipulation by counsel as to 
questions submitted and exceptions reserved, the court, in a com- 
mendable effort to facilitate the litigation, attempted the doubtful 
expédient of declaring before trial what would be its décision at 
trial upon the offer of the master's findings as res judicata. 

Having before it the full record of the Steele Case and only so 
much of the record of this case as had then been made by the pleadings, 
the trial court heard argument and stated in advance the rulings which 
it would make at the trial. 

To the first question — whether or not the findings and conclusions 
in the case of Steele v. United Fruit Company in the District Court for 
Louisiana are res judicata as to any of the issues in this case — the 
court stated it would rule that: 

"Such of the findings and conclusions in the Steele Case as are materlal and 
essential as a basls for the deerees thereln are res judicata In so far as they 
are material and relevant to the détermination of the Issues in this case." 

To the next question — to what extent are the findings and con- 
clusions in the Steele suit res judicata — the court announced that 
they would be held to be "res judicata only in so far as they are évi- 
dence — 

"1. To show domination and control of the Blueflelds Company by the 
United Fruit Company up to the tlme of the commencement of the Steele suit ; 

"2. To show intent to domlnate and control ; 

"3. To show Intent through domination and control to Injure the business or 
property of the Blueflelds Company In restreint of Interstate or forelgn trade 
or commerce. 

"4. To show that, through such domination and control, injury was done 
resulting In damage to the business or property of the Blueflelds Company 
withln the perlod of the applicable statute of limitations. 

"They are not res judicata as to the extent of damages suffered by the 
Blueflelds Company, because the extent of damages was not in issue in the 
Steele Case." 

The court then passed upon and designated the particular findings 
and conclusions of the spécial master (being thirty-four in number) 
which were within its ruling. When the case came on for trial and the 
record grew from pleadings of parties to testimony of witnesses, the 
court, acting within what appears to be a deliberately made saving 
clause in its advance statement, refused to hold as res judicata some 
of the findings it had previously designated as such, because found 
immaterial and irrelevant to the issues in this case as they had devel- 
oped. The plaintifï therefore claims, under appropriate assignments, 
that the court erred greatly to its préjudice : (1) By refusing to admit 
as res judicata certain findings and by striking out others; (2) in ad- 
mitting évidence oflfered by the défendant tending to contradict mat- 
ters concluded by the findings ; and (3) in neutralizing or devitalizing 
certain other findings, duly admitted, by charging the jury in a manner 
inconsistent with their proper application. 

We think no criticism should be directed to the trial judge for his 
change of attitude at trial, for to détermine before trial, merely from 
examination of pleadings and before the case has broadened into tes- 
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timony, whether matters in a case previously tried are material and 
relevant to a case yet to be tried, is a judicial task rather difficult 
of accurate perfoirmance. Apparently alive to this, the judge wisely 
saved himself in his advance ruling by deciding generally that the mat- 
ters in the Steele Case were res judicata in this case only in so far as 
they proved material or relevant to the issues in this case. The efïect 
of that ruling was to defer to trial final décision on questions of ma- 
teriality. Upon discovering that some of the findings which he had 
thought would be relevant were not relevant, the trial judge very 
properly refused to admit certain of them, struck out certain others 
after admitting them, and in his charge explained or limited others. 
We are of opinion that in stating in advance of trial that findings in 
the Steele Case would be ruied res judicata in this case according to 
their materiality and relevancy in this case, the court did not foreclose 
to itself the right to rule at the trial upon their admissibility according 
as their materiality and relevancy developed in the progress of the 
trial, and therefore in ruling at the trial in a manner différent from 
virhat it indicated before trial, the court did not err. Evidently antici- 
pating the possibility of such action, counsel for the plaintiff very 
wisely did not rely for proof of their case upon the court's advance 
statement of what it would do, but proceeded to prove it by testimony 
of witnesses, though seeking, of course, to hold the tactical advantage 
of the court's advance rulings in an effort to lock their case by the con- 
cluding effect of res judicata. 

But as the rulings when made at the trial were duly excepted to, the 
questions still remain whether the matters to which they related were 
res judicata. In order to détermine thèse questions we must inquire 
into the Steele Case and ascertain what was that case, what were the 
issues raised and contested, the nature of the findings, the character of 
the relief sought and afforded, and what was there decided. 

The Steele Case was begun by bill filed in the Circuit Court of the 
United States for the Eastern District of Louisiana, on December 3, 
1909, by Frederick M. Steele (on his own behalf as well as on behalf of 
ail other stockholders of the Bluefields Steamship Company, who chose 
to intervene) against United Fruit Company, Bluefields Steamship 
Company, Jacob Weinberger, Charles Weinberger, and certain other 
individuals, officers and stockholders of both companies. Adolph Se- 
gal, a stockholder, intervened, and Simon and Emanuel Steinhardt, cp- 
defendants, filed cross-bills, ail praying substantially for the same re- 
lief ; the remaining parties answered. Issue being joined, the case was 
referred to a spécial master. 

As the référence was made upon the pleadings, and the decree upon 
the findings, we must first inquire into the bill. The stating part of the 
bill recited acts and conduct of the Fruit Company in the unlawful ac- 
quisition and exercise of control over the Bluefields Company. Much 
of this conduct, stated at length and in détail, was pleaded we think 
rather as inducement or matter leading up to the matter particularly 
complained of and from which relief was sought. The matter com- 
plained of was : (1) That the Fruit Company controlled by stock own- 
ership the Bluefields Company ; (2) that its control was hidden by an 
assignment of its stock to the Weinbergers. The relief prayed for was 
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that it should be enjoined from further exercisîng sucli control, the 
right to such relief being based upon the law of Louisiana, which for- 
bids the ownership and voting of stock in one corporation by a com- 
peting corporation, and the control of one corporation by another. 
The Bluefields Company was a Louisiana corporation subject to Louisi- 
ana law. The spécifie relief asked was, that (1) "Jacob Weinberger and 
Charles Weinberger be decreed not to hâve any title * * * j^ j-hg 
stock of the Bluefields Steamship Company assigned to them by the 
United Fruit Company (and in certain other shares assigned by Wil- 
liam Adler) and that they and each of them be enjoined from voting 
* * * such stock at a meeting of the Bluefields Company to be 
held on December 13, 1909, or at any meeting of that company ; (2) 
that the United Fruit Company be enjoined from attempting directly 
or indirectly or through or by the said Jacob Weinberger or Charles 
Weinberger * * * to vote any stock of the Bluefields Steamship 
Company or to control, interfère with, afifect or influence the said 
Bluefields Steamship Company in any of its affairs or in the élection 
of its directors and officers ; (3) that the said United Fruit Company be 
enjoined from claiming any right or interest in the stock of the said 
Bluefields Steamship Company by reason of holding the same as col- 
latéral security ; * * * " and (4) that the receiver for the Bluefields 
Company appointed pendente hte be continued, and its officers, agents, 
servants and attorneys be enjoined from interfering with its business 
during the receivership. 

The master's findings of fact, being fifty-three in number, sustained 
not only the main allégations of the bill, that the Fruit Company had 
acquired stock control in the Bluefields Company and had exercised 
that control contrary to Louisiana law, upon which was based the 
complainant's right to the relief prayed and ultimately granted, but 
sustained in détail the allégations of acts and conduct of the Fruit 
Company, by which that control, made unlawful by the law of Louisi- 
ana, had been acquired and exercised (such findings of acts and con- 
duct being the principal matters urged as res judicata of the issues of 
the case now before us). 

Upon the master's findings the court entered its decree. By the de- 
cree the court (1) overruled exceptions to the master's report, (2) dis- 
solved the preliminary injunction enjoining an élection of officers and 
directors of the Bluefields Steamship Company, (3) directed an élection 
of that company to be held by the master, (4) enjoined the Fruit Com- 
pany and Charles and Jacob Weinberger from voting at that or any 
other élection of the Bluefields Company the shares of the capital stock 
of that company assigned by the former to the latter, and (5) main- 
tained the receiver in control of the property of the Bluefields Com- 
pany. 

Upon pétition previously presented by the receiver representing that 
he believed "that the Bluefields Steamship Company, Limited, has a 
very large, well-founded and provable claim for damages against the 
United Fruit Company and that suit should be prosecuted on behalf of 
said Bluefields Steamship Company, Limited, and against the said 
United Fruit Company for recovery of such damages," and praying 
leave to intervene in a suit then brought or to be brought, or to insti- 
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tute a suit to that end in the District Court of the United States for 
the Eastern District of Pennsylvania, the court by decree (made before 
approval of the master's findings and before the final decree above re- 
ferred to) authorized the receiver to so intervene or institute an action 
of his own "to recover for and on behalf of Bluefields S'teamship Com- 
pany, I^imited, and against the Fruit Company on said claim such 
amount as might justly be owing, as prayed for in the pétition." 

We hâve recited at some length the offense charged and relief sought 
and granted in the Steele Case in order to disclose the controversy in 
that case, and show the matters to which the allégations of the bill were 
addressed, the inquiry and findings of the master were directed and the 
decree of the court extended. 

The inquiry of the master followed the stating part of the bill, which 
covered a wide range and dealt with the relations of the twO' companies 
— the dominant conduct of the one and the servient conduct of the 
other — through the period of years they were in business association. 
As the District Judge (I^ouisiana) said in his opinion: 

"The master endenvoi'ed to deiil specilienlly with ail the contentions of the 
parties and to flnd the facts wltli particnlarity, those collatéral as well as 
those matcrial to the main issue." 

s 

He further said: 

"There appears to be évidence to sustain ail of the master's lindlngs of fact. 
though I hâve not exaniined with particularity those matters not bearing 
directly on the main issues before me." 

The "main issues," clearly shown not only by the court's decree but 
by its accompanying opinion (the decree authorizing the receiver to 
bring this action having already been entered on his pétition), were (1) 
whether the two corporations had been competing corporations, (2) 
whether one had acquired and exercised over the other a control for- 
bidden by the laws of Louisiana, and (3) whether that control had 
ceased and terminated by the transf er of its shares to the Weinbergers. 
Some of the findings manifestly did not bear upon thèse main issues. 
Under no theory can they be res judicata in this action; while those 
which were material to the main issues are res judicata and concluding 
upon the défendant in this action only if the matters there determined 
and hère upon trial were in controversy between the same parties and 
were identical. 

[2] In considering thèse assignments we do not think it necessary 
to repeat or review the elaborate discussion in the briefs on the rule of 
res judicata. As to the reasons upon which the rule is founded and 
the principles by which it is controlled there is no dispute. We are 
concerned only with its application. The doctrine of res judicata is 
plain and intelligible, and, as stated in Foster v. The Richard Busteed, 
100 Mass. 409, 412, 1 Am. Rep. 125, amounts simply to this, that a cause 
of action once finally determined, without appeal, between the parties, 
on the merits, by a compétent tribunal, cannot afterwards be litigated 
by a new proceeding either before the same or any other tribunal. 

[3,4] It is an elementary conception of the doctrine that in order 
to make a matter res judicata there must be a concurrence of several 
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conditions (Bouvier's Law Dictionary, 2910), with but two of which 
we are hère concerned. The first is : Identity of parties to the actions. 

The adversary parties in this case were not (at least by aligmnent) 
adversary parties in the Steele Case. In that case, the controversy was 
between Steele and the Fruit Company. Other persons and corpora- 
tions conceivably related to or affected by that controversy were made 
parties to the action in order that they might be reached by the de- 
cree. The Bluefields Company and the Fruit Company were co-de- 
fendants. As both were présent as parties, the plaintiff hère main- 
tains that both are bound by the judgment. This contention is based 
principally upon what is unquestionably true, that in an action in equity 
the mère alignment of parties does not détermine their position in the 
action, or afïect the assertion of rights by or against them upon issues 
raised in which they are involved, or alter the force of the decree when 
it includes them. But the doctrine of res judicata, in requiring iden- 
tity of parties, demands something more than their mère présence in 
the two actions howsoever aligned. It requires that they shall be par- 
ties to the issues raised, asserting or having an opportunity of asserting 
their rights, and déclares that they shall be bound in so far and only 
in so far as the décisions embrace those issues and détermine their 
rights. 16 Cyc. 196 ; 24 Am. & E. Cyc. (2d Ed.) 732, 753 ; Corcoran 
V. C. & O. Canal Co., 94 U. S. 741, 24 h. Ed. 190; Snell v. Campbell 
(C. C.) 24 Fed. 884; South Covington, etc., Ry. Co. v. Gest (C. C.) 
34 Fed. 628; Stearns v. Lawrence, 83 Fed. 738, 28 C. C. A. 66; Mont- 
gomery v. McDermott (C. C.) 99 Fed. 502 ; Harmon v. Auditor, 123 
m. 122, 13 N. E. 161, 5 Am. St. Rep. 502; Mitchell v. Banks, 180 
U. S. 471, 480, 21 Sup. Ct. 418, 45 L,. Ed. 627. 

The parties to the Steele Case were Steele, and a certain intervener, 
as plaintiffs, and United Fruit Company, sundry persons, and finally 
Bluefields Steamship Company, as défendants. The objects of the 
suit, as indicated by the prayer of the bill, were to enjoin the Fruit 
Company from voting its stock in the Bluefields Company at an élec- 
tion of that Company, and to secure the appointment of a receiver for 
the Bluefields Company (not then so stated but obviously for the pur- 
pose of bringing the action we are now reviewing). The charges of 
wrongdoing were directed against the Fruit Company, developing a 
situation which, if true, justified an injunction against the Fruit Com- 
pany and the appointment of a receiver for the Bluefields Company. 
Upon the issue between Steele and the Fruit Company as to an un- 
lawful stock control, the Bluefields Company was merely a nominal 
and passive party, while upon the issue between Steele and the Blue- 
fields Company as to the expediency of the appointment of a receiver 
for the Bluefields Company, the Fruit Company was presently inter- 
ested only as a stockholder, though prospectively interested as a party 
in another action. Both made answer directly to the bill. Both de- 
nied its charges. Neither filed a cross-bill against the other. There 
was thus no issue raised or contested between the two, a requisite to 
the doctrine of res judicata. 1 Van Fleet on Former Adjudication, 
§ 256; Peters v. St. Louis, 226 Mo. 62, 125 S. W. 1134, 21 Ann. Cas. 
1069. The finding that the Fruit Company held stock control of the 
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Bluefields Company hidden by an assignment to the Weinbergers, and 
therefore violative of the law of Louisiana, was a finding upon an is- 
sue which did not involve the Bluefields Company, as shown not only 
by the pleadings but by the obvious f act that if the finding had been 
the reverse, the Bluefields Company would not thereby hâve been con- 
cluded from maintaining this action against the Fruit Company for 
a violation of the Sherman law, had it thereafter chosen to bring it. 
It seems very clear that in the Steele Case there was raised, contested 
and adjudged no issue between the Bluefields Company and the Fruit 
Company. Therefore the two companies, adversary parties in this 
case, were not adversary parties in that case. 

[5, 6] In order to invoke the doctrine of res judicata there must 
also be : Identity of the matter in controversy. This does not mean 
identity of form of action (Hopkins v. Lee, 6 Wheat, 109, 5 L,. Ed. 
518; Foster v. The Richard Busteed, supra), or of cause of action 
(Southern Pacific R. R. Co. v. United States, 168 U. S. 1, 48, 18 Sup. 
Ct. 18, 42 I,. Ed. 355). It means identity of those matters upon which 
both actions may be maintained (Lawrence v. Vernon, 3 Sumn. 22, 
Fed. Cas. No. 8,146) and with référence to which the adjudications in 
both extend. J:"rom this has arisen the rule of the Suprême Court that: 

"A right, question or faet, distinctly put in issue and dlrectly determlned 
by a court of compétent .iurisdiction, as a ground of recovery, cannot be 
disputed in a subséquent suit between the saine parties or their privies; 
and even if the second suit is for a différent cause of action, the right, ques- 
tion or fact once so detennined must, as between the same parties or their 
privies, be taken as conclusively established, so long as the judgment In the 
flrst suit remains unmodifled." Mitchell v. National Bank, 180 Ù. S. 4T1, 21 
Sup. Ct 418, 45 L. Ed. 627 ; Hopkins v. Lee, 6 Wheat. 100, 5 L. Ed. 218. 

We must therefore inquire what "questions" and "facts" were "dis- 
tinctly put in issue and directly determined * * * as a ground of 
recovery" in the former action, and what are the like matters in con- 
troversy in this one. We may do this by inquiring, what were the 
things sued for in the two actions? Bull v. Hopkins, 7 Johns. (N. 
Y.) 22; 5M. &W. 109. 

The things sued for in the Steele Case, as we hâve f ound it nécessary 
to say several times, were (1) an injunction against the Fruit Company 
from voting its stock in the Bluefields Company in violation of the 
law of Louisiana, and (2) the appointment of a receiver for the Blue- 
fields Company (with authority to bring this suit). The thing sued 
for in this case is damages for injuries arising out of a violation of a 
law of the United States. Both actions, we assume, may be maintained 
by proof of some of the same facts. Based upon thèse facts, the de- 
cree in the Steele Case was two-fold: (1) It was a judgment that the 
Fruit Company had violated a law of the state of Louisiana. It was 
not a judgment that the Fruit Company had violated a law of the 
United States. (2) It was a judgment that, in finding that the Fruit 
Company had violated a law of Louisiana, enough was shown that it 
had also violated a law of the United States, with conséquent injury 
to the Bluefields Company, to justify the appointment of a receiver 
for that Company and his authorization to institute suit for damages 
against the Fruit Company. The judgment, in so far as it afïected 
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the Bluefields Company, was that, upon the facts shown, the issue of 
the Fruit Company's guilt in violating a law of the United States 
should be tried in another action. The court did not prejudge that 
issue by predetermining the facts. It did no more than détermine that 
the facts before it prima facie showed ground for the action and were 
sufficient to appeal to its discrétion and induce it to appoint a re- 
ceiver with authority to bring the action and try out the issue. 

If, instead of adjudging the master's finding sufficient to justify the 
appointment of a receiver for the Bluefields Company with authority 
to bring this action against the Fruit Company for a violation of the 
Sherman Act, the court had adjudged the findings insufficient and had 
thereupon dismissed Steele's bill, surely that adjudication would not 
hâve been a judgment that the Fruit Company had not violated the 
Sherman Act, nor would it hâve made the findings upon which it was 
based res judicata pleadable by the Fruit Company in an action by 
the Bluefields Company for a violation of the act, nor would it hâve 
concluded the Bluefields Company from bringing such an action. This 
is upon the principle that no one can take advantage of a judgment or 
decree if he would not hâve been prejudiced by it if it had been otlier- 
wise. Chandler's Appeal, 100 Pa. 262, 265 ; Chantangco v. Abaroa, 
218 U. S. 476, 481, 31 Sup. Ct. 34, 54 L. Ed. 1116; Bigelow v. Old 
Dominion Copper Co., 225 U. S. 111, 127, 32 Sup. Ct. 641, 56 L. Ed. 
1009, Ann. Cas. 1913E, 875; Penfield v. Potts, 126 Fed. 476, 479, 61 
C. C. A. 371. 

As between the Bluefields Company and the Fruit Company there 
is not even a remote resemblance between the things sought and re- 
coverable in the two actions, nor is there as to them a resemblance 
ijetween the controversies in the two actions. We are therefore im- 
pressed that the différence in the adversary parties, in the matters in 
controversy and in the relief sought and matters decided in the two 
cases makes the évidence in the first wholly inadmissible as res judi- 
cata of the issues in the second. 

(7, 8] While we thus décide that the trial court erred in ruling cer- 
tain findings of the master res judicata of the issues in this case, we 
are of opinion that the plaintiflf cannot complain of that error. The 
findings admitted were not prejudicial to it. On the contrary, they 
must hâve been immensely bénéficiai to it, for the thirty or more find- 
ings admitted as res judicata served the plaintifif with their binding 
and concluding effect as though of matters already adjudged, and cor- 
respondingly concluded and limited the défense. Nor do we feel that 
the plaintifï was prejudiced by the ruHngs of the court excluding the 
remaining findings, for it is very clear that its counsel, anticipating or 
fearing such rulings, did not rely upon them but proceeded to prove 
their case by the testimony of witnesses. 

We therefore dismiss as without merit ail assignments of error re- 
lating to questions of res judicata. 

There are two groups of assignments charging error to the court 
in certain rulings upon évidence and instructions upon the law. Thèse 
rulings and instructions, appearing repeatedly in one form or another 
throughout the trial, disclose what the court conceived to be the under- 
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lying and fundamental principles of the case and show very clearly 
the theory upon which the case was tried and decided. If the court 
was wrong in its conception of thèse principles, then obviously it com- 
mitted many substantial errors. If, on the contrary, it was right, 
then its errors, if any, are Hkely to be few and without préjudice, 
We may therefore dispose of thèse assignments by considering the prin- 
ciples they broadly raise as affecting the whole trial. 

[9] It should be kept in mind that this is an action under section 7 
of the Sherman Act to recover damages for injuries sustained in con- 
séquence of violations of section 1 of the act (which makes illégal "ev- 
ery contract, combination * * * in restraint of trade or com- 
merce * * * ") and pf section 2 (which provides punishment for 
"every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several states, or with 
foreign countries * * * "). The plaintiff charged the défendant 
with such combination in restraint of trade and such monopolization 
of trade, and in support of its charge produced a great mass of tes- 
timony. The testimony disclosed a novel feature, which distinguished 
this case from the usual case where a combination or monopoly injures 
an independent competitor. In sustaining its averment that the de- 
fendant was an unlawful combination in restraint of trade and was 
an unlawful monopoly, the plaintifï showed thaf it was itself a party 
to that combination and a part of that monopoly. It soon appeared 
that the évidence was quite sufficient for the jury to find that the 
plaintiflE itself participated in, acquiesced in and ratified the acts of 
which it hère complains and for which it seeks damages by this action. 

In this aspect of the case the learned trial judge discovered very 
early in the trial that much of the law announced by courts in actions 
brought under the Sherman Act by independent competitors for inju- 
ries inflicted by unlawful combinations was not applicable to this case. 
Instead of having, as in such cases, two clear issues, one as to whether 
the défendant was an unlawful combination and the other as to the 
fact of injury done and damages sustained, there arose in this case (1) 
the controUing question whether the plaintiff had not itself violated 
the Sherman Act, together with the défendant, in forming an unlaw- 
ful combination which did the acts complained of, this question being 
dépendent upon other questions (2) as to the manner in which that 
combination was formed ; (3) its nature and the extent of control over 
the plaintiff intended thereby to be conf erred upon the défendant ; (4) 
the manner of its exercise, whether within or without the scope of the 
combination, and (5) not only whether injury was inflicted, but (6) if 
inflicted, whether it was the natural and probable conséquence of the 
combination as formed, or extended beyond it, and was committed 
with intent to injure and destroy the plaintiff. 

Issues of acquiescence and intent arose at once from the very na- 
ture of the acquisition of control and its exercise, for if the things 
complained of were things agreed to or acquiesced in, then manifestly 
if they were unlawful, the plaintiff was in pari delicto and was without 
right to recover. If, on the contrary, they were things not agreed to 
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or acquiesced in, then with equal certainty the défendant could not 
escape liability for wrongs donc and in jury inflicted without the con- 
nivance or the concurrence of the plaintiflf. 

The court therefore consistently ruled and finally charged that in 
ail thèse acts there entered the éléments of the plaintiff 's acquiescence 
and of the defendant's intent to injure. Of this the plaintiiï now 
earnestly complains, contending that the acts which occasioned the 
injury were torts and that in torts the éléments of intent to inflict 
in jury and of acquiescence in the wrongs donc do not enter. Ross v. 
Fines, Wythe(Va.) 69; Nagy v. Press Co., 16 Manitoba, 616; Stephen- 
son V. Brown, 147 Pa. 300, 23 Atl. 443 ;' McCloskey v. Powell, 123 Pa. 
€2, 16 Atl. 420, 10 Am. St. Rep. 512. 

Taken in the abstract and without référence to the facts of the case, 
that is the law. When in this class of torts unlawful combinations or 
unlawful agreements necessarily operate to unduly restrain trade and 
inflict injury, questions of willful purpose or conscious design to vio- 
late the law and inflict injury hâve no place. Addyston Pipe Case, 175 
U. S. 211, 214, 234, 20 Sup. Ct. 96, 44 L. Ed. 136; Northern Securities 
Co. V. United States, 193 U. S. 197, 331, 24 Sup. Ct. 436, 48 L. Ed. 679. 
The courts hâve held that so far as intent is involved (that is, intent 
either to violate the law or thereby to inflict injury) persons so com- 
bining or contracting are presumed to hâve intended the necessary, nat- 
ural and probable conséquences of their acts and agreements, and if 
their efïect is to unduly restrain interstate trade with conséquent in- 
jury, then the combination is illégal and the participants are chargeable 
with the conséquences and are liable for the damages resulting. Con- 
tinental Wall Paper Co. v. Voight, 212 U. S. 227, 29 Sup. Ct. 280, 
53 L. Ed. 486; Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. 
Ed. 488, 13 Ann. Cas. 815 ; O'Halloran v. American Sea Green Slate 
Co. (D. C.) 207 Fed. 187, 189. There in no question about this law 
when the damages inflicted by an unlawful combination fall upon one 
not involved in the combination and not participating in violating the 
law. But hère there was évidence that the plaintiff, acting through 
ail its stockholders, had combined with the défendant to restrain 
trade and commerce and to build up a monopoly between them. In 
prescribing the zone for banana cultivation and in limiting the pur- 
chase price and regulating the importation of bananas into the United 
States, the parties unquestionably effected thereby a combination which 
in some degree restrained trade and measurably created a monopoly. 
If that combination unlawfully restrained trade and created an un- 
lawful monopoly, as averred by the plaintiff, then certainly when the 
plaintiff complains of injury donc by the défendant, the question arise» 
ex necessitate rei whether the injury complained of was thenatural 
and the probable conséquence of the combination or was in conséquence 
of conduct pursued beyond its scope with intent to inflict injury not 
within the agreement of the parties. 

The plaintiff's claim was in effect that it did not reap ail the profits 
which the combination should hâve yielded because of the manner in 
which the défendant exercised its control and conducted the plaintiff's 
business. The plaintiff's business was intended to be conducted by the 
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défendant along Unes of restraint of trade and monoply, in the 
course of which injury might follow as a natural effect, or might be oc- 
casioned by intentional and malevolent acts of the défendant. In this 
state of the case, the origin and purpose of the injury became questions 
for the jury. 

It is impracticable to rehearse even briefly the testimony of the case, 
but the theory upon which the court tried the case and submitted it to 
the jury runs through its most elaborate and carefuUy delivered charge 
and is disclosed by a f ew excerpts.^ 

i As to the plaintiff's action the court said: "The plalntiff's case Is based 
on an unlawful comblnation and unlawful contracts." This unlawtul combl- 
nation is the one made by stockholders of the plaintlff wlth the défendant, 
and the unlawful contracts are the two made between stockholders of the 
plaintlff and the défendant, and one made between the plaintifE and the de- 
fendant. TJpon the subject of the defendant's unlawful acquisition of control 
and Its Intent to injure the plaintlff, the court sald: 

"In other words, to put it briefly, the plalntiff's clalm Is based on Injury 
through the destruction of compétition, which is alleged existed, and which 
ought to hâve existed, between it and the défendant, and the injuries are 
based or the damages for Injuries are based on the losses which the plaintlff 
claims were caused by the destruction of that compétition. 

"Ail of thèse avennents In the statement of claim set up unlawful acts, and 
the question then arlses as to whether the plaintlff was a party to those unlaw- 
ful acts. While the law prohlbits unreasonaWe restraint of trade, it does not 
permit parties to take an unreasonable position with regard to acts In restraint 
of trade, and where two parties are equally guilty of a. violation of the pro- 
visions of the Sherman Act, It does not permit one of the guilty parties to 
recover from the other. The pollcy of the law is that as between two wrong- 
doers, who are jointly responsible for the conditions of which one party com- 
plalns, the law leaves them in the position in which it flnds them, and the 
courts will not Interfère to protect one wrongdoer against the other. 

"I am outUning this at the outstart so that you may bear thèse prlnciples 
In mind when you come to conslder the évidence as to the clrcumstances 
under which the alleged unlawful comblnation was formed, the alleged un- 
lawful contract was entered Into, and the alleged unlawful use that was made 
of the control, which it is clalmed the défendant exercised over the plaintlff. 

"If, under ail the évidence, you flnd that the défendant dld obtaln a control 
of the plaintlff, and used that control In the restraint of Interstate com- 
merce, wlth the vlew of monopollzatlon of the banana business In Interstate 
trade and commerce, and dld varlous unlawful acts which the plaintlff 
allèges It did, and dld thèse things wlthout the acqulescence or consent of the 
plaintlff, with the Intent to injure the plaintlff, then It would be your duty to 
return a verdict In favor of the plaintlff for the amount of damages which It 
has suffered by reason of the injurions acts. 

"If, however, you find that there were such unlawful acts, and there was 
such an unlawful comblnation, and the plaintlff through the imanlmous con- 
sent of Its stockholders, joined In forming the unlawful comblnation, jolned in 
enterlng into the alleged unlawful contracts, and acqulesced in the use of al- 
leged unlawful control, then the plaintlff cannot recover In this case, and it 
would be your duty to return a verdict for the défendant. And if you should 
flnd that there was an unlawful comblnation, an unlawful control, an unlaw- 
ful use of the control, and you should fall to flnd that the plaintlff was Injured 
thereby, even though the control was exercised, wlthout consent, then your 
verdict should be for the défendant because the plaintlff cannot recover in 
this case unless It was Injured. • * • 

"If from ail the évidence you find that at that tlme It was the purpose, not 
only of the United Fruit Company, but also the Blueflelds Steamship Company, 
through its direction, and vrith the unanimous consent of Its stockholders, to 
make that comblnation, to destroy compétition, or the arrangement by which 
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We must înquire whether the facts of the case justify thèse instruc- 
tions upon the law. The facts hâve been established by the verdict. 
They are vast in number and cover a vi'ide range. While we hâve 
given considération to ail, we shall repeat only those which because 

this compétition was destroyed between the two parties, and the contract with 
the Fi-uit Dispatch Company were entered into iiiider the same cireurnstances, 
then you would be justified, and I instruct you to find In that case that both 
parties were equally guilty of a violation of the Sherman Act, if either was. 

"If the défendant was not guilty of a violation of the Sherman Act, it is not 
liable In thls case. If by doing thèse acts with the consent of the plalntiff, it 
was guilty of a violation of the Sherman Act, it follows that the plaintitt' was 
equally guilty of a violation of the Sherman Act in forming a combination 
and entertng into contracta in restraint of trade, and for the destruction of 
compétition between thèse tvs'o corapanies." 

Upon the subject of the defendant's unlawful exercise of contre! lawfuUy 
acquired over the plaintlff, and of its intent to injure, the court said: 

"The further question arises whether in case the contracts were not intended 
at that time to be contracts in violation of the Sherman Act, the détendant 
thereafter made an unlawful use of the combination, that is to say, 
exercised its control to do injurious acts, which had the purpose of destroying 
compétition in this combination, and the monop'^lization of the banana business 
in the défendant. As to those acts, if you llnd from the évidence that they 
were done with the acquiescence of the board of directors and stocfeholders, of 
the Blueflelds Steamship Company, then the Bluetields Steamship Company 
vcould be in, exactly the same iiosition as to the use of that control that it 
would be in in the entering into of this combination and the contracts with 
the Fruit Dispatch Company at the outstart. So that In either of thèse cases 
it would be your duty to return a verdict for the défendant wlthout going 
Into any question as to whether or not the plaintifï was injured. If, on the 
other hand, you find from the évidence that the défendant compelled the plain- 
tifiP to enter into this I"Vuit Dispatch Company contract by reason of the 
stock control obtained wlthout tlie unanlmous consent of the stocUholders, 
and that through the exercise of power through the Fruit Dispatch Com- 
pany and through control obtained by the ownershlp of stock, that it alone 
had the purpose of restraint of trade, and a destruction of compétition between 
the two, and that in the exercise of the control and in the carrying ont of the 
purpose, it Injured the plaintifE In Its business, then it would be your duty to 
return a verdict in f avor of the plaintiiï. • * • " 

"The plalntiff cannot recover if, prior to tlie acquisition by Steele of hls 
shares in the Blueflelds Steamship Company, ail the stockholders had ac- 
qulesced in the control of the United Fruit Company and in the various things 
now complalned of by the plaintlfl:. 

"I instruct you that acquiescence by ail of the stockholders of the plaintifC 
in the exercise of the voting power by the defendiint upon the shares held 
by it had the same légal effect as original consent to the formation of the 
Illégal combination, and for any acts or omissions while such acquiescence 
continued the plalntiff cannot maintain this action." 

In addition to what is found in thèse excerpts ution the élément of Intent, 
the court repeatedly charged in différent phraseology what it said in atlirming 
a point: 

"If you are not satisfled by prépondérance of évidence that the défendant 
In this case intentionally injured the plalntiff, then I charge you that your 
verdict must be for the défendant." 

And again: 

"In case you find that întentional injury has been done the plalntiff Com- 
pany by the exercise of control by the défendant, I instruct you that the 
proper measure of damage In thls case Is the différence l)etween what the 
l)]ainti£f compaiiy actually earned during the eontinuance of the control of the 
défendant, and the sum which it would hâve earned If there had been no 
control and if the plaintlff and défendant had been strictly compétitive." 
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of their importance and prominence constitute the main structure of 
tiie case. 

[10] The défendant maintained that a verdict should be directed in 
its favor for the reason, inter aha, that ail the stockholders of the 
Bluefields Company (1) participated in forming the combination, and 
(2) acquiesced in the things done by the défendant in the exercise of 
the control conferred by the combination. As the question of its right 
to a directed verdict is not raised by writ of error, we are concerned 
with the contention only as it now présents the question, whether the 
évidence, if properly admitted, sustains the verdict. 

It appears that the Bluefields Steamship Company was a corporation 
engaged in the business of importing bananas into the United States. 
It was a small combination of one-time competing concerns having a 
rather close control of the banana business in Bluefields, Nicaragua. 
In June 1899, the United Fruit Company, a larger combination, en- 
gaged in the same business elsewhere in Central America, entered the 
Bluefields région in compétition with the Bluefields Company. In 
August 1899, after two months' compétition, the directors of the Blue- 
fields Company sent a committee to New York or Boston for the pur- 
pose of coming to a trade understanding with the Fruit Company. The 
authority which the board of directors conferred upon the committee 
in its proposed dealings with the Fruit Company extended to the fixing 
of priées by a combination of fruit importers, the limitation of im- 
portations, the fixing of uniform freight and passenger rates, the rég- 
ulation of priées at purchasing points, and division of territory. This 
committee was appointed upon the unaniraous vote of the directors on 
motion made by one Simon Steinhardt, who figured conspicuously in 
the matters now in litigation. As a resuit of the negotiations three 
contracts were entered into on October 14 following. Of the three 
contracts signed on that date, one was between an officer of the Fruit 
Company acting for that company, and stockholders of the Bluefields 
Company, and was signed by the président of the Fruit Company and 
ail stockholders of the Bluefields Company excepting Simon Stein- 
hardt. After providing that the stockholders should not compete with 
the Bluefields Company in growing, importing or selling tropical fruit 
in Nicaragua, Honduras or New Orléans for ten years, the stock- 
holders of the Bluefields Company agreed to sell five hundred shares 
or one-half of its capital stock to the Fruit Company. In pursuance 
of this undertaking, each shareholder of the Bluefields Company (ex- 
cepting Simon Steinhardt) transferred one-half of his shares to a 
designated person for the Fruit Company. Simon Steinhardt did not 
sign the contract or assign one-half of his shares, it being testified that 
he stated he did not wish to sell his shares, but that, however, "one- 
half the joint holdings of him and Emanuel Steinhardt would be cov- 
ered by the contract." Emanuel assigned ail his shares, sixty-two and 
one-half, and Simon retained the same number, sixty-two and one-half. 
By the assignment of one-half its stock and an arrangement by which 
the voting power of an additional share was conveyed, the Fruit Com- 
pany acquired stock control over the Bluefields Company. 

The second contract was between the Fruit Company and stock- 
holders of the Bluefields Company, similarly signed by the stockhold- 
243 F.— 2 



IS 243 FEDERAL KEPOETEB 

ers. Its purpose, as indicated by preamble, was "to obtain for the 
Bluefields Company an assurance that its business shall not be im- 
paired by interférence of the United Fruit Company," and to that end 
lixed the amount of fruit which each company might import into the 
United States from Nicaragua and which the Bluefields Company 
might import from Honduras, with f urther restrictions on imports "up- 
on a proportionate basis mutually agreed upon" by fîve importing 
companies, and provided that the classification of fruits and the fixa- 
tion of rates for freight and passengers should be by agreement of the 
two companies. 

The third contract was between the Bluefields Company and Fruit 
Dispatch Company (a subsidiary of the Fruit Company), made the 
Dispatch Company the sole selling agent of the Bluefields Company, 
and provided for the fixing of priées. This agreement was unani- 
mously ratified by the board of directors of the Bluefields Company at 
a meeting at which Simon Steinhardt was présent, there being testi- 
mony that Steinhardt urged and with the others approved the whole 
arrangement including the contracts of October 14, 1899. 

[11] We are of opinion that upon this testimony the jury might 
hâve found that the combination efïected by the three contracts was an 
unlawful combination in restraint of trade; that in its formation the 
plaintiflf company participated, and to the control thereby conferred 
upon the Fruit Company the Bluefields Company consented. There- 
fore the court's instructions upon the law as to the plaintifï's partici- 
pation in the defendant's acquisition of control was, in our opinion, 
manifestly correct. If the Sherman Act was violated by the combi- 
nation in which the Bluefields Company participated, and injury to that 
company was a natural conséquence, then the case comes within the 
well settled principle that where a criminal combination is made or a 
criminal enterprise is undertaken by two parties and either party vio- 
lâtes the agreement with injury to the other, the law will afford the 
injured party no redress but will leave him as it finds him. In pari 
delicto potior est conditio defendantis. Daniels v. Tearney, 102 U. S. 
415, 26 L. Ed. 187; McMullen v. Hofifman, 174 U. S. 639, 19 Sup. 
Ct. 839, 43 L. Ed. 1117; Pittsburgh Dredging & Construction Co. v. 
Monongahela & Western Dredging Co. (C. C.) 139 Fed. 780; Chi- 
cago, M. & St. P. Ry. Co. v. Wabash, St. h. & T. Ry. Co., 61 Fed. 
993, 9 C. C. A. 659 ; Bishop v. American Préserves Co. (C. C.) 105 
Fed. 845 ; Continental Wall Paper Co. v. Voight, 212 U. S. 227, 262, 
29 Sup. Ct. 280, 53 U. Ed. 486. 

[12] So also were correct the court's rulings and instructions as to 
the plaintifif's acquiescence in the defendant's exercise of its control. 
If, upon évidence which we think abundantly sufficient, the jury found 
that ail the stockholders of the Bluefields Company joined in forming 
the alleged unlawful combination and in placing their company in it; 
acquiesced for a long term of years in the part their company played 
in that combination and in the manner it played it or was caused to 
play it; and accepted and enjoyed the profits which sprang from it, 
we are of opinion that the corporation itself was bound by their acts 
and was precluded from asserting a right of action based upon them. 
Morawetz on Corporations, § 262; Wells v. Northern Trust Co., 195 
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m. 288, 63 N. E. 136; Hôtel Co. v. Wade, 97 U. S. 13, 24 L. Ed. 917. 
The rights of its two new and innocent stockholders are not superior 
to the rights of the corporation. It is urged, however, that even if 
the corporation is precluded from maintaining an action for the bene- 
fit of its stockholders, the corporation might later repudiate their acts 
and recover for the benefit of its creditors. But there is in this case no 
question of creditors other tban such as may always technically be 
présent in cases in which corporate action is involved. The litigation 
had its rise on a stockholder's bill, and though now prosecuted by a 
receiver in an action at law, the rights involved are obviously those 
which exist between the corporation and its stockholders. 

[13] The jury were next required to détermine whether the defend- 
ant's control, if lawfully acquired, was lawfully exercised, and as one 
interprétation of the verdict may be that they found a lawful exercise, 
we must inquire whether there is évidence to sustain that finding. We 
lay aside any question as to whether the Sherman Act recognizes the 
lawful exercise of control unlawfuUy acquired as not raised by this 
writ of error, and restrict our inquiry to the question, as stated by the 
plaintifï, whether "by reason of said unlawful control and contracts 
and hy reason of the unlaïsjfid use of said control" the défendant vio- 
lated the Sherman Act and inflicted injuries for which recovery may 
be had. Assuming that the court was correct in its fundamental the- 
ory of the case arising out of the plaintifif's grant of control to the 
défendant and its acquiescence in the manner of its exercise, the ques- 
tion whether its exercise was lawful or unlawful is one purely of fact. 
This question was sharply controverted by a great mass of testimony 
as to conduct covering a period of ten years, from which it appears 
that the afïairs of the Bluefîelds Company, as administered by the 
Fruit Company, prospered greatly or suffered much according as the 
testimony is read and believed. This testimony raised kindred ques- 
tions, vigorously contested, as to whether the acts donc and omitted by 
the Fruit Company in the administration of the affairs of the Blue- 
fîelds Company were in pursuance merely of wrong business policy, 
in conséquence of incompétent or indifïerent managers, or in further- 
ance of a design on the part of the Fruit Company to injure the Blue- 
fîelds Company; whether to the acts done or omitted the Bluefields 
Company gave its consent or made protest; and whether in consé- 
quence thereof any injury was inflicted. 

It would add nothing to the discussion to repeat the évidence upon 
which thèse questions were submitted to the jury. The point for our 
considération is whether they were properly submitted. As they were 
submitted on the tlieory of the law which we hâve found the trial court 
properly applied to the peculiar facts of this case, we find that they 
were determined by the verdict of the jury upon évidence which was 
sufficient to sustain it. 

[14-16] The remaining question is what statute of limitations, if 
any, applied to the case. The plaintifï maintained that no statute of 
limitations was applicable, because no right of action accrued to the 
Bluefields Company so long as it was under the répressive control of 
the Fruit Company, and that until it got from under its control the 
statute did not begin to run against it. We are not persuaded to this 
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view, as we are inclined to agrée with the trial judge that "there is 
no évidence in this case of any fact which prevents the rimning of the 
statute of limitations." The question therefore is (1) when did the 
statute of limitations begin to rvm, and (2) what statute was applicable ? 
The statute began to run when the cause of action arose, and the cause 
of action arose when the damage occurred. Then action might hâve 
been brought. The plaintiff claimed that the damage began when the 
combination was created in 1899, and continued until the bringing of 
suit on June 23, 1911 ; hence any limitation upon the action was a mat- 
ter of importance to the plaintiff. Recognizing that to an action under 
the Sherman Act the statute of limitations of the state where the ac- 
tion is brought, applies (Chattanooga Foundry and Pipe Works v. At- 
lanta, 203 U. S. 390, 27 Sup. Ct. 65, 51 L. Ed. 241), the receiver for the 
Bluefields Company gave considération to the question where to bring 
his action, and was induced by the liberality of the Pennsylvania Act 
(Purdon's Dig, [13th Ed.] p. 2282) to bring it in a district of Pennsyl- 
vania, as shown by his pétition to the District Court for Louisiana, 
for leave to intervene or to bring suit in Pennsylvania, wherein he stat- 
ed, that there were "strong and controlling reasons for prosecuting 
such suit * * * in the state of Pennsylvania instead of in this 
district (Louisiana), * * * one of such reasons * * * l>eing 
that it will be claimed * * * that in Louisiana recovery can be 
had only for such damages as hâve accrued within one year from the 
date of bringing suit on account of the laws of prescriptions of limita- 
tions of actions, whereas he is advised that in said Eastern district of 
Pennsylvania, recovery may be had for damages accruing within six 
years." In bringing this action from Louisiana to Pennsylvania for 
the purpose of procuring the advantages of the statute of limitations of 
the latter state, the plaintiff was met by the Pennsylvania Act of June 
26, 1895 (P. L. 375), and was confronted by one of its provisions, 
found in acts of limitations of many states, that: 

"When a ciiuse of action has been fullj' barred by the laws of the state or 
c-ountry in which it arose, such bar shall be a complète défense to aa action 
thereon brought in any of the courts of this commouwealth." 

It is a very close question whether that provision of the Pennsyl- 
vania Act did not throw the plaintiff back upon the statute of limita- 
tions of Louisiana as the place where the damage was done and the 
cause of action arose. Under the statute of that state, the limitation in 
actions in tort is one year. Civil Code, arts. 3536, 3537 ; Warner v. 
New Orléans and Carrollton R. R., 104 La. 536, 29 South. 226. The 
trial court however did not apply the Louisiana one year limitation by 
force of the recited provision of the Pennsylvania Act, but appHed the 
six year limitation of the Pennsylvania Act. If the court's refusai to 
apply the one year Louisiana limitation by direction of the Pennsyl- 
vania statute was error, it was bénéficiai rather than prejudicial to the 
plaintiff and is no ground for reversai. The only question is whether 
the six year limitation of the Pennsylvania Act was properly applied. 
During the period in question the plaintiff was undoubtedly under the 
stock control of the défendant, which elected its officers and directed 
its affairs. Yet, until this suit was contemplated, we find no évidence 
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of an attempt or even of a désire by the plaintiff or by any of its stock- 
holders to sue the défendant for the manner it exercised its control, or 
of any act or attempt by the défendant to hinder or prevent the institu- 
tion of such a suit. The naked fact of control, unaccompanied by acts 
preventinsj or at least discouraging the bringing of an action, cannot 
suspend the running of a statute of limitations. We are of opinion 
that the défendant did not suffer from error in having applied to its 
case the six year limitation of the Pennsylvania Act. 

After a full and painstaking considération of the many errors as- 
signed in this very considérable record, we are o-f opinion that the trial 
court committed no réversible error. 

The judgment below is aftirmed. 
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(Circuit Court of Appeals, Fourth Circuit. Way 17, 1917.) 

No. 1474. 

1. Triai, <©=>142— Ouestions for ,Turt— Inferences from Evidence. 

Wlienever tlie ovideupe is sucli tliat reasonable nten niay reasonably 
differ as to tlie inferenccs to be drawn tlierefrom, tlie case should be 
subuiitted to the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § S."??.] 

2. Triât, <g=3l08— Direction of Verdict — Inferences from Evidence:. 

Where froui tlie évidence only one inference may be reasonably drawn, 
it is the imperative duty of Ihe court to direct a verdict. 

[VA. Note.— For other cases, see Trial, Cent. Dig. §§ 341, 376-380.] 

3. Tri.'VL ®=3lC8— Direction of Verdict— When Warranted. 

It is tlie duty of the trial court to direct a verdict for plaintiff or de- 
fendant, as to the court may seem proper, where the évidence is un- 
contradicted. or of such eonclusive character that the court In the exer- 
cise of a Sound .ludicial discrétion v^ould feel impelled to set aside a 
verdict in opposition to it. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 341, 376-380.1 

4. Railroads <g=>328(l) — Crossing Accident— Contributory Négligence- 

Obstruction or View. 

Where at a railroad crossing there is a heavy growth of weeds, under- 
brush, etc., so as to obscure the view of the track in the direction from 
whloh a train cornes, such condition is a waming to a driver on the high- 
way of the imminence of danger, and in the nature of an adtaonition to 
exercise reasonable caution in approachlng the track. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1057, 1060, 
1069.] 

5. Railroads ^=>348(8) — Crossing Accident— Contributory Négligence- 

Evidence. 

In an action for death in a crossing accident, évidence held to show 
that, from a point 150 feet from the crossing, deceased drove towards 
and upon the crossing without looking or listenlng, and appareutly ob- 
llvious to the fact that he niight encounter a train in so doing. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1146.] 

®=sFar other cases see same topic & KEY-NUMBEB lu aU Key-Numbered Dlgests & Indexe» 
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6. Eailroads ®=a335(3)— Crossing Accidents— ConteibutoRy Négligence— 

Effect. 

The failure of a railroad train to give a signal in approaching a cross- 
ing, by ringing thé bell or blowing the whistle, as required by statute, 
does not make the railway company llable to one who drives upoa the 
Crossing wlthout looking or listening for trains. 

[Ed. Nota — For other cases, see Kailroads, Cent Dig. § 1087.] 

7. Baileoads <S=>348(9) — Crossing Accidents— Contributoby Négligence— 

Weight of Evidence. 

In an action for death in a Crossing accident, évidence as to the spafo 
intervening between obstructions and the crossing, and the distance one 
could hâve seen along the traek in the direction froni which the train 
came, heU sufficient to show that, if deceased had looked and listened 
before going upon the crossing, he could hâve seen or heard the approach- 
ing train in ample time to avoid the accident. 

[Ed. Note.— For other cases, see Rallroads, Cent. Dig. § 1147.] 

8. Courts <&=536'8— Fédéral Courts— State Laws as Iîules of Décision. 

If a décision of a state court overruled prior décisions, a fédéral court 
was not bound by such décision as to a cause of action which accrued 
prior to the date of its rendition. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 951.] 

9. Courts ©=3370— Fédéral Courts— State Laws as Rules of Decjsion. 

In the absence of a well-established rule by the state court, the fédéral 
court is warranted in forming its indei>endent judgment. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 953, 953%.] 

10. Eailroads <S=>328(4)— Crossing Accidents- Contributory Négligence- 
Obstruction or View. 

Where, notwithstanding obstructions to the view of approachlng trains, 
a driver on a highway could hâve seen or heard an approachlng train 
in ample time to avold an accident, If he had looked and listened, but, 
from a point 150 feet from the crossing, he drove towards and upon the 
crossing wlthout looking and listening, apparently oblivlous to the dan- 
ger, he did not exercise the care that a reasonable man would take for 
hls own protection, and there could be no recovery for his death. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1061.] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Action by Martha Dernberger, administratrix of the estate of Ben- 
jamin Demberger, deceased, against the Baltimore & Ohio Railway 
Company. From a judgment for défendant on a directed verdict (234 
Fed. 405), plaintifï brings error. Affirmed. 

C. M. Hanna and Reese Blizzard, both of Parkersburg, W. Va. (R. 
E. Bills, of Parkersburg, W. Va., on the briefs), for plaintiff in er- 
ror. 

George M. Hofïheimer, of Clarksburg, W. Va., and B. M. Ambler, 
of Parkersburg, W. Va. (J. W. Vandervort and Van Winkle & Ambler, 
ail of Parkersburg, W. Va., on the briefs), for défendant in error. 

E. G. Smith and Stephen G. Jackson, both of Clarksburg, W. Va., 
amici curise. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

®=>For otber cases see same toptc & KEY-NUMBEB in ail Kejr-Numbered Olgests & iDdezes 
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PRITCHARD, Circuit Judge. This action was instituted in the 
District Court of the United States for the Northern District of West 
Virginia by Martha Dernberger, administratrix of Benjamin De.rn- 
berger, deceased, against the Baltimore & Ohio Railroad Company, 
to recover damages for alleged injuries sustained by Benjamin Dern- 
berger at the hands of défendant in error, under chapter 103, section 
3488, of the Code of West Virginia, which is in the foUowing lan- 
guage : 

"Wheiiever the death of a persou sliall be caused by wrongful aet, neglect, 
or default, and the act, neglect or default is such as would (if death had not 
ensued) hâve entltled the party injured to maintaln an action to recover dam- 
ages in respect thereof ; then, and in every such case, the person who, or the 
corporation wliich, would havè been liable if death had not ensued, shall be 
liable to an action for damages, notwithstandlng the death of the person 
injured, and although the death shall hâve been caused under such circum- 
stances as amount in law to murder In the flrst or second degree, or man- 
slaughter." 

The case is now before us on a writ of error. The plaintifif in er- 
ror will be referred to as plaintiflt, and the défendant in error as de- 
fendant; such being the relative positions the parties occupied in the 
court below. 

An action of this kind always présents points more or less difficult 
of solution, involving as it does primarily on the one hand the ques- 
tion as to whether the alleged injuries of the plaintifï were occasioned 
by the négligence of the railroad company, or whether on the other 
hand the plaintiff by his négligence contributed to his own in jury to 
such an extent as to warrant the trial judge in holding as a matter of 
law that the défendant upon the whole évidence is entitled to hâve the 
court instruct the jury to return a verdict in its favor. So much hap, 
been written in regard to this question that it would be impractical 
to undertake to distinguish ail the cases decided by the différent courts 
of the several circuits, as well as the courts of last resort of the states, 
and relied upon by counsel for the respective parties. Therefore, we 
shall confine our discussion to what we deem to be some of the con- 
trolling cases. 

Counsel for plaintifï's intestate hâve filed four briefs, counsel for 
défendant five, and counsel as amici curias two. While the briefs thus 
filed are voluminous, we greatly appreciate the industry and skill dis- 
played by counsel in attempting to throw as much light as possible upon 
a proposition which is extremely complicated when we corne to apply 
the law to the facts as testified to by the witnesses in the court below. 
It is earnestly insisted by counsel for plaintifï that the court below 
erred in 4jrecting a verdict in favor of the défendant ; in other words, 
that the death of plaintifï's intestate was due to the négligence of th«- 
défendant in f ailing to give a signal while approaching the crossing as 
required by the statute of West Virginia. 

[1-3] Counsel earnestly contend that the conflict of évidence in this 
case is such that the court below should hâve submitted the détermina- 
tion of the same to the jury. The rule is that, whenever the évidence 
is such that reasonable men may reasonably dififer as to the inferences 
to be drawn theref rom, the case should be submitted to the jury. While 
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this is true, it îs well settled that where, frotn the évidence, only one 
inference niay be reasonably drawn, it is the imperative duty of the 
court as a matter of law to direct a verdict. In other words, it is the 
duty of the trial court to direct a verdict for the plaintiff or défendant, 
as to the court may seem proper, where the évidence is uncontradicted, 
or of such conclusive character that the court, in the exercise of a 
Sound judicial discrétion, would feel impelled to set aside a verdict in 
opposition to it. Merchants' Bank v. State Bank, 10 Wall. {77 U. S.) 
604, 19 L. Ed. 1008; Delaware, Lackawanna & Western Raiiroad 
Company v. Converse, 139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213; 
Patton V. Texas & Pacific Railway Company, 179 U. S. 658, 21 Sup. 
Ct. 275, 45 ly. Ed. 361 ; Southern Pacific Company v. Pool, 160 U. 
S. 438, 16 Sup. Ct. 338, 40 L. Ed. 485 ; Zilbersher v. Pennsylvania 
R. Co., 208 Fed. 280, 125 C. C. A. 480; Union Pacific Railway Com- 
pany V. McDonald, 152 U. S. 262, 14 Sup. Ct. 619. 38 L. Ed. 434; EI- 
liott V. Chicago, Milwaukee & St. Paul Railway Co., 150 U. S. 245, 14 
Sup. Ct. 85, 37 E. Ed. 1068. 

An examination of the cases cited will show that the court not only 
had the power, but it is its duty in cases like the one at bar, as well as 
ail other cases involving a trial by jury, to direct a verdict whenever 
the facts are such as to warrant the same. Mr. Justice Swayne, in the 
case of Meguire v. Corwine, 101 U. S. 108, 2'z L. Ed. 899, in referring 
to this point says: 

"A judge has no right to submit a question where the state of the évidence 
forbids it." 

In the case of Southern Pacific Railway Company v. Pool, supra, 
Chief Justice White, who was then Associate Justice, among other 
things, said: 

"There can be no doubt where évidence is conflicting that It is the province 
of tlie jur.y to détermine, from such évidence, the proof which constitutes nég- 
ligence. Tliere is also no doubt, where tiie facts are undisputed or clearly 
prepmiderant, that the question of négligence is one of law. Union l'acific 
Railway Company v. filcDonald, 152 U. S. 262, 283 [14 Sup. Ct. 619, 'A'» L. Ed. 
4,34]. ïbe rule Is tlius announccd in that case: 'Upon the question of négli- 
gence * * * the court niaj- withdraw a case from tlio ,iury altogether, 
and direct a verdict for the plaintiff or the défendant, as the one or the 
other may be proper. where the eA'idence is undisputed, or Is of such conclusive 
character that the court, in the exercise of a sound judicial discrétion, would 
be comiKillcd to set aside a verdict returned in opposition to it. Delaware, 
Lackawauna, etc.. Raiiroad v. Co]iverso, 1:19 U. S. 400, 472 [11 Sup. Ct. 569, 
35 L. Ed. 213], and authorities there cited; Elliott v. Chicago, Milwaukee & 
St. Paul Railwav, 150 U. S. 245 [14 Sup. Ct. 85, 37 E. Ed. 10681; Anderson 
County Commissioners v. Beal, 113 U. S. 227, 241 [5 Sup. Ct. 433, 28 E. Ed. 
966].' " 

This being the rule, the question arises as to whether the facts as es- 
tabhshed in the court below were such as to warrant the learned 
judge who heard this case in directing a verdict in favor of the défend- 
ant. 

It is insisted by counsel for défendant that the évidence brings this 
case clearly within the rule announced in Neininger v. Cowan et al., 
101 Fed. 787, 42 C. C. A. 20; Bevel v. Newport News & M. V. R. Co., 
34 W. Va. 538, 12 S. E. 532; Horn v. Baltimore & O. R. Co., 54 Fed. 
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301, 4 C. C. A. 346; Chicago, M. & St. P. Ry. Co. v. Bennett, 181 Ped. 
799, 104 C. C. A. 309 ; Shatto v. Erie R. Co., 121 Fed. 678, 59 C. C. 
A. 1; Northern Pac. Ry. Co. v. Alderson et ux., 199 Fed. 735, 118 C. 
C. A. 173; Southern Ry- Co. v. Carroll, 138 Fed. 639, 71 C. C. A. 88; 
Railroad Co. v. Houston, 95 U. S. 697, 24 L. Ed. 542. Counsel also cite 
numerous other cases. The plaintiff's intestate relies upon the cases 
of Continental Itnprovenient Company v. Stcad, 95 U. S. 161, 24 L. 
Ed. 403; (îrand Trunl< Railway Company v. Ives, 144 U. S. 408, 12 
Sup. Ct. 679, 36 L. Ed. 485; Flannelîy v. Delaware & Hudson 
Ce, 225 U. vS. 597, 32 Sup. Ct. 783, 56 L. Ed. 1221, 44 L. R. A. (N. 
S.) 154; lîaltimore & Ohio Railroad Company v. Griflith, 159 U. S. 
603, 16 Sup. Ct. 105, 40 E. Ed. 274; Lehigh Valley R. Co. v. Kilmer, 
231 Fed. 628, 145 C. C. A. 514; Morrissey v. Boston & L. R. R. Co., 
216 Mas.s_. 5, 102 N. E. 924; City of Elkins v. Western Maryland Co., 
86 S. E. 762 ; and munerous other cases. 

[4| The danger incident to a crossing is increased or diminished 
according to the nature of the land on either side of the road over 
which one must travel to reach the same. Where the banks are level, 
and the intervening space between the road and the railroad consists 
of cleared land, the risk is less ; but where, as in this instance, it ap- 
pears that there is a heavy growth of weeds, underbrush, etc., so as to 
obscure the view of the track beyond the crossing in the direction from 
whence the train cornes, the risk is correspondingly increased. Such 
condition is a warning to the traveler of the imminence of danger, and 
in the nature of an admonition to exercise reasonable caution in ap- 
proaching a railroad track ; also, the means of transportation em- 
ployed by the traveler becomes an important factor in determining the 
degree of diligence to be exercised. Thèse are questions that are im- 
portant, and must be considered by the court in a case like the one at 
bar, in determining whether the négligence of the deceased was the 
proximate cause of bis injury. 

In this instance the deceased, a farmer, had lived in the vicinity of 
the crossing where the accident occurred for many years, and it is 
but fair to assume that he was familiar with the location of the track 
at the point of crossing, and was also familiar with the approach there- 
to. Under thèse circumstances, he must hâve been fully cognizant 
of the risks incident to crossing at this point, and, as a matter of com- 
mon knowledge, he must bave known that the railroad company oper- 
ated over its tracks heavy freight trains incapable of being promptly 
.stopped, and his expression at the fatal moment, "My God, there is 
the Fast Line!" shows that he appreciated the fact that passenger 
trains of a high rate of speed were passing to and fro during the day. 
This expression, which is the last one that the deceased ever made, 
also shows that he understood that in crossing the track a fast train 
might be expected at or about that time, and that he had made a fatal 
mistake in going upon the track without first looking and listening. 
Plaintifif introduced a number of witnesses, but before she rested her 
case défendantes counsel introduced two witnesses. At the conclusion 
of the évidence the défendant moved the court to direct a verdict in its 
favor, and in response thereto the court below granted the motion. 
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The deceased came to his death on the afternoon of July 27, 1915, 
between 4 and 5 o'dock, at a point about 15 miles below Parkersburg, 
at a country crossing where the dirt road crosses the Ohio Division 
of the défendant. The railroad station is situated about one-half mile 
north of the crossing, which is known as the Cove Run Crossing. The 
railroad runs nearly north and south and somewhat parallel with the 
river. The highvkfay from Bellville runs south between the railroad 
and the river. When within about 200 feet of the railroad, it turns 
sharply to the east and crosses it. The train by which Dernberger was 
killed was coming from the south, and was due to pass this crossing 
at about 4:20 p. m., and was known as the "Fast Line Express." 

On the afternoon of the accident the deceased had gone to the dépôt 
to meet his daughter and a young lady, who had arrived that after- 
noon to pay her a visit. For some reason the young ladies preferred 
not to go in the wagon, but took a short eut, intending to get in the 
wagon after it had passed the crossing. They walked down the track 
where the accident occurred at a slow gait, consuming about 20 min- 
utes, expecting to meet the deceased. It appears that they were listen- 
ing "for the train," knowing that it was about time for "another train." 
Not finding the deceased, they started along the highway and had 
gone but a short distance east of the crossing when the accident hap- 
pened. 

The deceased, after leaving Bellville, and while proceeding towards 
the crossing, passed his son-in-law, Mike R. Buffington, on the road, 
who was also driving a team. The wagon in which deceased was rid- 
ing was of a peculiar type ; the wheels, hubs, etc., being of iron. The 
wheels were 36 inches in diameter. The bottom of the bed, which 
rested on the axles, was 19 or 20 inches from the ground. The team 
consisted of a pair of "right sprightly horses," about four years old, 
"which acted like any other horses." The top of the wagon bed was 
y? inches, coming to the top of the wheels. Buffington, whose wagon 
was heavily loaded (his horses being "scary" and afraid of the trains), 
dropped back and let the deceased pass. Buffington says that when 
about 345 or 350 yards from the crossing his attention was called to 
the train, and that he knew that it was after time for the train to come, 
and that it had not come up. 

After passing Buffington the deceased was joined by George Ander- 
son and Charles Barton, who got into the wagon for the purpose of 
riding a part of the way to their respective homes ; it being the inten- 
tion of Anderson to get off at the crossing. Anderson had been em- 
ployed by the railroad company for seven years, and had worked 
"right along that crossing." Barton had also worked for the company. 
Anderson stated that after he got in the wagon deceased said that it 
(the wagon) was not fit for the public highway on account of being so 
low, but that it was handy ih hauling hay and wheat in ; that it could 
be driveh over rough ground without being upset, and that it was 
not fît for the roads. He said that "we talked about hauling in hay 
and wheat, and how nice the wagon was on the place" ; that when the 
wagon reached a point about 200 feet from the track a trace became 
unhooked, and the deceased got out and hooked it up, and then got 
in the wagon and started again, the horses going in a prance or trot for 
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about 50 feet; that within about 150 feet of the track, where the up- 
grade commencée!, the horses were checked down to a slow walk; and 
that just before reaching the crossmg the horses were traveling not 
over 2 miles an hoiir. Witness also testified that when about 150 feet 
from the crossing the deceased "looked and listened, but did not see 
any train or hear any," and he checked the horses and looked for the 
train; that the south side of the road was ail grown up with weeds, 
apple trees, horse weeds, elms, etc., there being horse weeds at this 
point 12 or 14 feet high. The witness, in referring to what they did at 
this point, said that they "pulled to the right," but that the railroad 
could not be seen on account of the growth of weeds, brush, and trees, 
and that there was a cornfield there on the right of way which hid 
their view. 

Traveling in the direction of the crossing in which the parties were 
going at the time, there was a curve in the highway where it turned 
from north and south to west and east. The witnesses vary as td the 
location, width, and opportunity to see by the opening at this point, 
which is but natural, where parties rely upon recollection, without 
having made actual measurements. However, they ail agrée that 
:a train on the track could be seen through this opening, but in 
order for a person riding in a wagon to see through the same it would 
be necessary for him to "raise up" ; that this would be especially true 
where one was riding in a wagon the height of the one used by de- 
ceased. Anderson testified that it was a narrow space about 150 feet 
from the crossing, and that by rising up in the wagon one could see two 
rail lengths of the railroad, or cars on it at a distance of about 1 1 rods 
down the track. Thomas Anderson, another witness, locates the open- 
ing at the same point, or a little farther from the track. He says that 
the top of an engine could be seen probably 400 or 500 feet down the 
track. Charles Anderson, another witness, said that it was a "little 
open space" just below the curve in the road, and that through this 
opening a little of the track could be seen. Buffington also testified 
that the open space was 3 or 4 feet wide, 30 or 40 yards from the 
crossing, and through which you could see a train coming from the 
south, and that the track above the whistling board could be seen from 
this point. However, he also testified that probably a train could be 
seen 1,000 feet from the crossing above the whistling board. 

Alexander Bosco, a farmer and practical surveyor, said that he 
measured the distance of the open space on the curve of the road; 
that it was about 30 or 35 yards from the track ; that the nearest end 
of the opening was 30 yards, and the other end 5 yards farther, which 
would make the opening 5 yards wide. This witness also testified that 
the opening was probably 8 or 10 feet wide at the point from which one 
could see the whistling post, and that probably one-half of the whole 
length of a train could be seen in nearing the post. Witness Young 
said that the open space was about 120 feet from the river rail, and 
that you could see a train about two-thirds of the distance between two 
telegraph pôles, but that you could not see it down to the curve in the 
track, which was shut ofï by the embankment. Witness Smith said 
that the opening was 9 or 10 feet wide just at the point where the 
grade started, and that a train could be seen coming on the track from 
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that point. Witness Sheets also testified that at 150 feet from llie 
Crossing there was an opening of 20 or 30 feet in width, and that one 
could see a train traveling between the crossing and the vvhistling post 
while passing over 30 or 40 feet of the track. 

It is but fair to assume that, if the deceased had "raised up" in his 
wagon at this particular point, he could hâve seen a considérable portion 
of the track, and, not having done so, we think his conduct in this 
respect is a circumstance which the court very properly considered as 
tending to show that he did not exercise the care and caution a traveler 
should, in view of the peculiar conditions surrounding the approach 
to this crossing. After leaving the point referred to as being 150 feet 
from the crossing, the deceased traveled at a rate of about 2 miles an 
hour until he reached the crossing, and continued so to travel, accord- 
ing to the évidence, until the horses' feet were in or near the center 
of the track, when the deceased exclaimed, "My God, there comes the 
Fast Line!" 

The défendant introduced a signed statement given by Anderson 
to the claim agent, the day after the accident occurred, in which, 
among other things, he said : 

"He (referring to the deceased) never spoke of the train, or apparently made 
110 effort to see if a train was comlng." 

However, the witness at the trial, in referring to what transpired 
just before the accident, among other things said : 

"Q. After you and Mr. Earton got into this wagon, what did you do then? 
A. We sat down on an egg case and was talking about his wagon. He said It 
wasn't flt for the public highway on aeeount of being so low, but was the 
nicest and handiest thing he ever liad on the farm to haul in hay and wheat 
on. Q. What direction did you go after you got into the wagon? A. Well, 
we went south. Q. How high was that wagon, if you know — the body — from 
the ground? A. Weil, it was about 37 inches. Q. How was Mr. Dernberger 
sitting? A. He was sitting on an egg case pretty well front of the wagon. Q. 
Where were you in référence to the front of the wagon? A. Setting about 
2V2 feet from the Uack end on an egg case; Mr. Dernberger and Mr. Barton 
setting side by slde. Q. What, if anything, did you and Mr. Dernberger do 
between the tlnie you got upon this wagon and the tini'e of the accident? A. 
Well, we talked about hauling in hay and wheat — how nice the wagon was 
on the place. Q. Now, go on and tell in référence to looking or not looking 
for the train. A. We got within about 200 feet of the track when the trace 
beeame unhoolted, and he stopped and hooked up that trace and then picked 
up tlie Unes. Q. What, if anything, did you do in référence to looking for 
the approach of the trnln? 

"Mr. Ambler: Objected to." 

Counsel for plaintiff insist that the witness Anderson, among other 
things, testified that when within 16 feet of the track deceased looked 
and listened. A careful analysis of the évidence fails to sustain this 
contention. Anderson was the only witness who testified as to what 
happened just before and at the tittie the accident occurred. His testi- 
mony bearing on this point is as f ollows : 

"Q. What else did he do at that point? A. Well, we started along and 
about 150 feet of the track started upgrade. 

"Court: About 200 feet of the track you say the traces hecame unfastened? 
A. ïes, sir; and about 1.50 feet of the track started up a little grade to the 
crossing, and he checked his horses to a slow walk, and looked and listened, 
but didn't see any train or hear any. 
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"Ck)urt: That was 150 feet, where you went upgrade? A. Yes, sir. 

"Court: And he chet-ked hls horses? A. Yes, sir. 

"Court: Checked his horses and went at slow speed? A, Yes, sir. 

"Court: Did or did lie not stop at that place? A. No, sir; he dld not stop. 

"Mr. Bills : What, if anytliing, else did Mr. Dernberger do at or near the 
Crossing? A. Well, that's ail he done uutil we came up on the crossing, and 
when the horses' front feet came up in the nilddle of the track, he says, 
'My God, there is the Fast Line !' and when he said that I looked, and it 
looked to me llke it was within 15 or 20 feet of us, and I made a jumt) back- 
wards, and he made an attempt to raise ofi: the egg case, and my opinion is 
made an attempt to jurap to the right, Q. At what speed was Mr. Dern- 
berger driving his team just before he came to the crossing? A. Very slow. 
I don't know how slow, but the horses almost stopped when he checked them 
and looked and listened for the train. Q. What, if anything, did he do in 
the way of looking for the train? A. Well, we pulled to the right and trie*l 
to look down, but couldn't see down the road on account of brush, weeds, and 
stufC growing up — couldn't see down from the road to the railroad traek." 

From this testimony it appears that the point at which deceased 
turned to the right and looked and listened for the train was 150 feet 
distant from the crossing. It is trtie that, in response to the question 
as to what deceased did just before he came to the crossing, witness 
said, "The horses almost stopped when he checked them and looked 
and listened for the train ;" laut in response to the next question wit- 
ness explains by saying, "We turned to the right and tried to look 
down, but couldn't see down the road on account of weeds, brush, and 
stuflf growing up — couldn't see down from the road to the railroad 
track." In response to the second question preceding this question, 
wherein the witness was asked, "What, if anything, else did Mr. Dern- 
berger do at or near the crossing?" witness said, "Well, that's ail he 
done until we came up on the crossing and when the horses' front feet 
were in the middle of the track." Witness could not hâve intended to 
convey the idea that when they got within 16 feet of the crossing de- 
ceased could not see down the road to the railroad track. Therefore 
we think the proper interprétation to be placed upon this testimony is 
that they could not see down the road to the railroad track on account 
of brush, weeds, etc., which obstructed the view at the point about 150 
feet from the crossing. 

The uncontradicted évidence shows that no signais were given at or 
near the whistling board. In describing jtist what happened as the 
train was in a very short distance of the parties, witness testified as 
f oUows : 

"Q. What happened after Mr. Dernl>erger drove upon the crossing? A. 
Why, he said, there is the fnsl train, and made an attempt to juwp ont of the 
wagon, and the train struck the wagon as he made the attempt to rise off 
of the egg case. ■**■"' Q. How far could you see down the track at the 
time of this accident, when you were 16 or 18 feet from the track? A. Well, 
you could see probably 30 or 40 feet. Q. What, if anything, prevented you 
from seeing further than, that? A. Why, there was brush and weeds grown 
up on the right of way. Q. As you approached near to the crossing from this 
point 16 or 18 feet back, what was tlie condition down the track as to seeing 
or not seeing? A. There was an embankment down there, between 12 and HJ 
feet high, grown up with brush and weeds that hld your view ail of the way 
from that down the track. Q. Can you state to the court and jury the dis- 
tance that embankm'ent is or was at that time down the track from the cross- 
ing? A. Well, I never measured it, but I judge it is 200 feet. Q. What is 
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the condition of the track, the rallroad track, on down from the eut there 
or embnnkment? A. Well, gro^vn up wlth brush and weeds. Q. I mean as 
to being or not being stralght track? A. Kind of on a curve. Q. What direc- 
tion does It curve In référence to the Ohlo river? A. Well, It klnd of cornes 
up on a curve thls way. Q. Curves towards the river or away from the river? 
A. Yes, sir ; curves towards the river. Q. Can you state what the greatest 
possible distance is that a person could hâve seen that train down the track 
approachlng from the south at the tlmte of the accident, If he had been on 
the crosslhg? A. Well, you could see It down the track. If right on the crossing, 
€00 or 700 féet. Q. What, If anythlng, was there to prevent you from seelng 
a train stlll further down the track? A. Why It goes behlnd a big eut there; 
the curve turns there, and It goes behlnd thls eut and hides your vlew." 

The witness, on cross-examination, among other things, testified as 
f ollows : 

"Q. How many places from where you stopped there at 200 feet from the 
crossing were there tliat you could look through and see the rallroad, or cars 
on the rallroad? A. There is bne place, I know. Q. Where was that? A. 
About 150 feet from the rallroad crossing. Q. There was oue place, haven't 
you stated, slttlng down you couldn't see through? A. Ye.s, sir ; could see 
through by raislng up in the wagon ; could see down probably two rail lengths. 
<J. And you dldn't ralse up? A. No, sir. Q. And Mr. Demlwrger didn't ralse 
up? A. No, sir. Q. And Mr. Barton didn't ralse up? A. No, sir. Q. Were 
not you gentlenten teaslng Mr. Deniberger about the litHe wagon, or he talk- 
Ing to you about that, about that tlme? A. No, sir. Q. What did he say 
il bout what his wagon could do? A. He was talklng, when we flrst got in the 
wagon, how handy and niée it was on the place to haul in wheat and hay 
wlth ; that he could drive It over rough ground and wouldn't upset. Q. Didn't 
he say It wasn't fit for a road wagon? A. Ile said it wasn't fit for the roads. 
Q. Don't you remember you were talklng wlth him up untll you got to the 
rallroad track? A. No, sir. Q. What were you doing as you got there to- 
wards the track? Witness: Sir? 

"Mr. Ambler: What were you doing — you three men — as you got up to- 
wards the track? A. We were settlng on egg cases, and I had raised up 
«bout halfway maybe before, and put my hand on the wagon bed to get off 
at the crossing. Q. Why? A. I always get off there to go to my home. Q. 
Where was your home in référence to the rallroad track? A. About three- 
<iuarters of a mile below Cove Run Crossing. Q. And you were gohig to get 
off at Cove Run Crossing and walk down the rallroad track? A. No, sir; I 
walk along the public road. * * ■* Q. What was the first thing that any- 
body said about the train as you went along up there? A. Mr. Demberger 
was the flrst man that spoke about the train. When his horses' front feet 
were in the middle of the track he saw the train and said, 'My God, there is 
the fast train now !' Q. Where were you? A. I was standing in the wagon 
l)ed. Q. Standing up? A. Yes, sir. Q. How far was the train from, you 
ihen, comlng from the south? A. It loolced lilce it was wlthin 15 or 20 feet 
<)f me. Q. What did you do? A. I Imtuedlately jumped to escape, and as 
I made the jump she plcked up the wagon. Q. Did you notice the horses' 
feet, and notice where the train was when you made your jump? A. When 
lie first spoke, the horses' front feet were in the middle of tlie track ; but be- 
fore I made the jump they had jerked the wagon onto the middle of the track. 

* * ■* Q. How long, to your kuowledge, had Mr. Dernberger been in the 
habit of going across there at that crossing? * * * A. AU his llfe, I reckon, 
so far as I know. Q. Well, how m'any years had you known of him being 
in the habit of going across there? A. The last 27 or 28 years. * * •• 
<i. Haven't you worked along there in years gone by yourself ? A. Yes, sir. 
Q. Well, now, I Ijelieve you testified after you left that point about 1.50 feet 
back you didn't stop at ail? A. No, sir; he checked his horses to a very 
slow walk, almost to a standstlU. Q. And kept comiug on? A. Yes, sir. 

* * * Q. Do you remember Mr. Dernl)erger telling you about the âge of his 
horses? A. Yes, sir. Q. What did he say? A. Four years old. Q. And they 
ac-ted llke it, didn't they? A. They acted like any other horses. Q. Prettjr 
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Uvely horses? Now, how much of a space dld you say there was betweeiv 
the Une of tbe rl?lit of way and tlie rail in whicU you could look south, doAvn 
the traclv? A. Why, there wnsn't any you could see untU wjtliin 16 feet of 
the track. Q. Very well. When you got withiu 16 feet of the track, how 
far could you look south? A. About :!0 or 40 yards. Q. If you said feet 
before, do you mean yards now? Which do you mean? A. If I said feet, I 
mean yards. * * * Q. Now, how many places did you say you stopped 
after you got In the wagon before you got on the track? A. Only one place. 
Q. Where was that? A. About 200 feet from' the crosslng. Q. And that was 
to hltch up a trace, wasn't it? A. Yes, sir. Q. Kow, to get it right, where 
was that you could hâve looked through some place if you had raised up in 
the wagon? A. About 150 feet from the crossing. Q. But you dldn't stop 
there? A, No, sir. Q. Dld ypu stop any more until the engine struck the 
wagon? A. No, sir." 

Witness also testified as follows in regard to the statement that he 
had given the claim agent: 

"Q. I hand this paper to you, and ask you if this paper, three pages, two 
sheets, with your name on it, isn't the paper you signed there? A. A page and 
a half Is what I signed. Q. Was that name signed there signed by you? A. 
Yes, sir. Q. And it was signed on that jwper, wasn't it? A. A page and a 
half I signed ; yes, sir. I cannot say whether that is the paper or not Q. I 
believe you do not read or write, except your name? A. No, sir; I cannot 
read, but I can write my own name." 

An examination of the testimony of this witness shows that he tes- 
tified at three différent times that the deceased, just before the train 
came upon him, attempted to rise up and jump. After ail the évidence 
ofïered by the plaintiff had been submitted to the jury, plaintiff announc- 
ed that she rested her case, and défendant moved the court to direct a 
verdict, upon the ground that the évidence was insufficient to entitle 
plaintiff to a judgment. The court took the case under advisement until 
the next morning, when counsel for plaintiff asked permission to re- 
call the witness Anderson and interrogate him further before the 
jury touching newly discovered évidence. The witness, when asked as 
to what the deceased was doing in regard to the team he was driving 
when he reached the point where a train approaching could be seen, 
said : 

"It looked to me like he was holding them with ail the strength he had to 
bring them to a stop." 

And, when asked as to what the team did, witness said : 

"Well, they just stopped about on the track, maybe was in the mlddle of 
the track and made a lunge at the tlme it seeu the train and jerked the 
wagon upon the track." 

On cross-examination witness was asked if he had not theretofore 
testified that he could not make out whether the deceased was trying 
to rush his horses or draw them back, and said : 

"Why, he made an attempt to hit the horses or check them, or raised t» 
jump from the wagon ; I couldn't say." 

Witness was further interrogated as to whether he had not already 
testified that, when deceased got up, he (witness) thought it was with 
the intention of making a jump. In response to this question witness 
said : 

'•I said 'in my opinion." I dldn't know which he Intended to do." 
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While it was obviously the purpose of the plaintiff to show by tliis 
witness, when recalled, that the horses became unmanageable and the 
deceased did everything in his power to keep them f roni going upon the 
track, the mère reading of witness' testimony as to this point is sufficient 
to show that no such inference could be drawn therefrom. Further, 
this testimony is highly inconsistent with the statements made by wit- 
ness when he was first on the witness stand. Indeed, his own admis- 
sion shows that he was not willing to testify affirmatively to the state 
of facts sought to be established. 

As we hâve already stated, the défendant by leave of the court intro- 
duced two witnesses out of order. At that time counsel no doubt felt 
that the case might go to the jury ; but when they decided to request 
the court to direct a verdict the testimony of thèse two witnesses was 
excluded, or rather not considered; the court saying, among other 
things : 

"And the court further certifles that, in determlnlng the motion to direct 
a verdict, the évidence of thèse two witnesses was totally dlsregarded by It." 

Therefore the court below, in disposing of the defendant's motion, 
based its judgment upon the uncontradicted évidence offered by the 
plaintiff. 

The daughter of the deceased was introduced as a witness, and 
among other things testified that the train which killed her father was 
10 minutes late. This évidence at most was conjectural; she not hav- 
ing a time-table with which to verify her opinion in regard to the mat- 
ter. In view of the peculiar circumstances surrounding this case, we 
fail to see how évidence of this character could be material in deter- 
mining the question at issue. The deceased, in attempting to go upon 
the Crossing, evidently knew about the "Fast Line," and he also must 
hâve known as a matter of common knowledge that railroads operate 
spécial trains, and that frequently trains are not run on time. New 
York, P. & N. R. Co. v. Kellam's Adm'r, 83 Va. 851, 3 S. E. 703. 

A number of other witnesses were introduced, most of whom testi- 
fied as to the condition of the approach to the crossing; others, that 
no signal was given by the défendant; and some as to the amount of 
damages which plaintiff would be entitled to recover, in the event the 
court should holà that she had established a good cause of action. The 
, real question presented to this court is as to whether, under ail the cir- 
cumstances, the deceased exercised ordinary care from the time he 
left the point 150 feet distant from the crossing until he first saw the 
train approaching. 

[5] While Anderson, as we hâve said, testified that deceased "look- 
ed and listened" at a point 150 feet from the crossing, no other infer- 
ence can be drawn from his testimony than that after leaving this 
point he drove slowly, going at about the rate of 2 miles an hour, and 
that after he came to within 16 feet of the track, where witness said 
he could hâve seen 30 or 40 yards south of the crossing if he had look- 
ed, detéased drove his team onto the crossing, apparently oblivious to 
the fact that he might encounter the train in so doing. If he had only 
looked or listened, or even hesitated, when he came within 16 feet of 
the track, he could have saved his life and that of the otiJer tmfortunate 
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man who was riding vvith him. Bearing upon this point the court be- 
low, in referring to the f acts, said : 

"Andersen testified that they were driving at a rapid rate nntil tliey reached 
150 feet of the track, when they did not stop, but slowed down to a speed of 2 
miles per hoiir. It was prove<3 heyond ail doubt that the view of the track 
was obstructed. Andersen stated that, at a point about 16 feet before 
reachinîï it. the track could be seen for a distance of '-iO or 40 rods ; he sub- 
sequently corret-ted tliis statement and sakll for a distance of 30 or 40 yards. 
Young testified that from that point — IQ feet before the team reached it — the 
track could be s('eii 360 feet. Recalling the fact that 5,280 feet constltute a 
mile, 10,560 feet 2 miles, it is mathematically sure that Dernberger, drlving 
at a speed of 2 miles per hour, would go 176 feet a minute, or 2i*/i5 feet per 
second. He therefore drove this 16 feet from where he could see the track in 
a little over 5 seconds ; had he stopped the noise of his wagon at that point 
for the.se few seconds, so as to be able to look and listen effectively, he would 
hâve saved his llfe. Nay, more, admittlng that the train was running 45 miles 
an hour, it was then covering 237,600 feet an. hour, 3,860 feet a minute, 66 feet 
a second. If Dernberger had stopped at the point 16 feet before reaching the 
crossing, where he could see the track for a distance of 150 to 200 feet accord- 
ing to Anderson, 360 feet according to Young, for two seconds, the train would 
hâve beat him to the crossing. Such mathematical démonstrations must 
startle us into a reallzation of how necessary it was for Dernberger to hâve 
obeyed the légal obligation to stop, look, and listen." 

[6] Among other things, it was shown that the défendant failed to 
give a signal in approaching the crossing, either by ringing the bell or 
blowing the whistle, and, as we bave stated, the plaintiff insists that 
the failure of the défendant to give the signal as required by the statutes 
of West Virginia was the proximate cause of the in jury of plaintifï's 
intestate. In other words, that if the défendant had given this warning 
the accident would not bave happened. The Suprême Court of the 
United States in the case of Railroad Company v. Houston, 95 U. S. 
697, 24 L. Ed. 542, in discussing this question passed upon this point; 
the first syllabus in that case being in the f oUowing language : 

"The neglect of the engineer of a locomotive of a railroad train to sound its 
whistle or ring its bell on nearing a .street crossing does not relleve a traveler 
on the Street from the necessity of taking ordinary précautions for his safety. 
Before attempting to cross the railroad track, he is bound to use his sensés — 
to listen and to look — in order to avoid any possible accident from an ap- 
proaching train. If he omlts to use them, and walks thoughtlessly upon the 
track, or if, using them, he sees the train coming, and, instead of waiting for 
it to pass, undertakes to cross the track, and in either case, receives any In- 
jury, he so far contrlbutes to it as to deprive him of any right to complaln. 
If one chooses in such a position to take risks, he mvist suffer the conséquences. 
They caunot be visited upon the railroad Company." 

In the case of R. A. Abernathy, Administrator, v. Southern Railway 
Company, 164 N. C. 91, 80 S. E. 421, and in Cork Treadwell, Admin- 
istrator of Henderson Treadwell, deceased, v. The Atlantic Coast Line 
Railroad Company, 169 N. C. 694, 86 S. E. 617, the case of' Railroad 
Company v. Houston, supra, is cited with approval. 

In the case of Neininger v. Cowan, supra, 101 Fed. 787, 42 C. C. A. 
20» this court in passing upon the case, the facts of wbich are some- 
what analogous to the case at bar, speaking through Judge Simonton, 
said: ' 

"There can be no doubt, from the testlmony presented at the tritil, that the 
défendants weire guilty of négligence. The train approached a crossing ot two 
243 F.— 3 
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important streets In the clty, and gave no notice whatever of Its comlng. The 
witnesses heard no bell, and no wlilstle was sounded. No gâtes Uad been 
erected at the crossing, and no person was stationed at that place to glve 
notice of a moving train. The défendants had neglected to observe the régula- 
tions preseribed both by an act of the Législature and by the ordinances of the 
city. So it must be assumed that at the time of the accident, and as one cause 
of the accident, there vi^as négligence on the part of the défendants. But this 
does net décide the case. 'The question in such cases' as this at bar 'is (1) 
whether the damage VFas occasloned entlrely by the négligence or improper con- 
duet of the défendant ; or (2) whether the plaintift" himself so far contributed 
to the misfortune by his own négligence or want of ordinary care and caution 
that, but for such négligence or want of care and caution on his part, the 
misfortune would not hâve happened.' Rallroad Co. v. Jones, 95 U. S. 442, 
24 L. Ed. 507; Kailway Co. v. Ives, 144 U. S. 424, 12 Sup. Ct. 6T9, 36 L. 
Ed. 485." 

Judge Simonton in referring to the case of Missouri Pacific R. Co. 
V. Moseley, 57 Fed. 922, 6 C. C. A. 642, also said : 

"It goes without saylng that Injury from engines or cars can be and ought to 
be foreseen or antlcipated as the probable resuit of walking across or on a 
rallroad track without looklng bc^th ways and listenlng for approaching en- 
gines. This Is demonstrated by the fact that so unlversal is the expérience 
that It has become a settled rule of law that such action is négligence. Eail- 
way V. Moseley, supra ; EUiott v. Railway, 150 U. S. 245, 14 Sup. Ct 85, 37 L. 
Ed. 1068. The négligence of the servants of a rallroad eompany in not 
soundlng a whlstle or rlnging a bell does not excuse a person for not exerdsing 
ordinary care in crossing a track. Rallroad Co. v. Houston, 95 U. S. 697, 24 
L. Ed. 542." 

Also the case of Wright v. Southern Railroad Co., 155 N. C. 325, 
71 S. E. 306, extends the doctrine almost beyond the rule' announced by 
the Suprême Court of the United States. In that case the plaintiff, 
who testified in his own behalf , said that : 

"On September 6, 1909, he was going toward Canton, and had just passed a 
llttle branch, and a freight train hove in sight comlng from Canton ; that he 
drove on, his mare tn a slow trot, kind of cantering along; he dld not see 
anything to stop for, as the train had just passed. He thought everythlng 
was clear, and when he got to the rallroad crossing. Hall, the man In the 
buggy with hlm, said, 'There is another train comlng up there," and plalntlffi 
said, 'It Is that train down there,' and Hall jumped out of the buggy right 
at the track and said, 'Whip up your mare, or you wlU be caught,' and 
plalntUE tumed hls head and looked up the track, and the train was about 
40 or 60 feet from hlm, comlng backwards down the track, and'he struck his 
mare, and the smoke and steam comlng out scared the mare, and she threw 
him agalnst the sign post and injured hlm." 

The Suprême Court of North Carolina in that case, among other 
things, said; 

"But we must recognize the prlnciple, flnnly establlshed, that the judge must 
décide, as, a, inatter of law, the prellmlnary question whether there Is any 
légal évidence to be submltted to the jury." 

After stating that caution should be observed, and the construction 
of the évidence most favorable to the plaintiff adopted, the court said : 

"Conslderlng the evldenceln this Ught, we must sustaln the ruling ot the 
judge, as it appears clear to us that the plaintiff was guilty of contrlbutory 
négligence on his own évidence." 

Indeed, this rmle is so well settled that we do not deem it necessary 
to prolong the discussion ou this point, f urther than to say that the cases 
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of Soutliern Ry. Co. v. Carroll, 138 Fed. 638, 71 C. C. A. 88, and Chi- 
cago, St. P., M. & O. R. Co. V. Rossovv, 117 Fed. 491, 54 C. C. A. 313, 
are directly in point and sustain the contention of the défendant. It 
will be noted that the case of Missouri Pacific Railroad Co. v. Moseley, 
supra, and also the case of Railroad Company v. Houston, supra, the 
latter being the leading case by the Suprême Court on this point, are to 
the same effect. 

In the case of Northern Pacific Railroad Company v. Freeman, 174 
U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014, the Suprême Court, through 
Mr. Justice Brown, who delivered the opinion of the court, said : 

"So far, then, as there vvas any oral testimony iipon the subject, it tended 
to show that the deceased neither stopped, looked, nor listened before crossing 
the track, and there was nothing to contradlct it. Assumlug, hovvever, that 
thèse witnesses, though uncoutradicted, might hâve been mistaken, and that 
the jury were at liberty to disregard their testimony, and to flnd that he did 
comply with the law in this paiticular, we are confronted by a stlll more 
serions diffleulty in the fact that, if he liad looked and listened, he would 
certainly hâve seen the engine in time to stop and avoid a collision. He was a 
young man. His eyesight and hearing were perfectly good. He was acquaint- 
ed with the crossing, with the gênerai character of the country,. and With 
the depth of the excavation made by the highway and the rallway. The tes- 
timony is practieally uncontradicted that for a distance of 40 feet from the 
railway track he could hâve seen the train approaching at a distance of 
about 30O feet, and, as the train was a freight train, going at a speed not exceeu- 
Ing 20 miles an hour, he would hâve had no dlfficulty in avoidlng it. * * * 
If, in this case, we were to dlscard the évidence of the three witnesses en- 
tirely, there would stlll remain the facts that the deceased approached a rail- 
way crossing well known to him ; that the train was in f uU view ; that, if he 
had used his sensés, he could not hâve failed to see it; and that, uotwith- 
standing this, the accident occurred. Judging from the common expérience 
of men, there can be but one plausible solution of the problem how the colli- 
sion occurred. He did not look ; or, if he looked, he did not heed the 
waming, and took the chance of ci'ossing the track before the train could 
reach him. In either case he was clearly guilty of contrUmtory négligence." 

However, counsel for plaintifif insists that the évidence shows that 
deceased continued to look and listen up to the very moment that he 
was struck by the train. As we hâve stated, we do not think that there 
is any évidence to sustain this contention ; but, even if there had been 
testimony that deceased was looking and listening the circumstances 
surrounding this occurrence are such as to render the truthfulness of 
such évidence highly improbable. Judge Van Devanter in the case 
of Chicago & N. W. Ry. Co. v. Andrews, 130 Fed. 65, 64 C. C. A. 399, 
in an opinion rendered by the Circuit Court of Appeals for the Eighth 
Circuit, said: 

"Common knowledge tells us that in the présence of a strong wind blowlng 
across the track the train could not hâve been entirely or largely obscured by 
smoke issuing from a small smokestack 25 feet in the air and only 18 feet from 
the track. The action of tlie wind would necessarily disslpate the smoke, and 
prevent it from falling to the ground in large volume so near the stack from 
which it was being discharged. If plaintifl: had looked with any care, he 
would hâve seen the train. It was there. His présence upon the track and 
the collision were practieally slmultaneous. His mistake Is dlsclosed by his 
own testimony, wherein he admits his controUing anxlety to cross In advance 
of the freight train, and says: 'I placed my eyes on this freight train, and 
advanced [two steps], » * • and saw this [passenger] train.' He actually 
stepped immediately la front of the movlng train. If plaintiff had listened at- 
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tentively, he would also hâve heard the appiroaclilng train before he took tbo 
two unfortunate steps. Common knowledge tells us that a train of cars drawn 
over a railroad track by a 90-ton engine at a rate of 50 miles an hour makes 
a great noise, and that even a strong wind, not of extraordlnaiy or unusual 
veloeity or force, does not render it possible for sueli a train to corne uuex- 
pectedly upon one who possesses a good sensé of hearing and is reasonably em- 
ploying It for his protection under drcumstances whicli otherwise permit Its 
free use. That plalntlfC, in possession of good sight and hearing, could hâve 
looked- and llstened, and not hâve seen or heard the train, whleh must hâve 
been in plain view, and making a great noise, is contrary to ail reasonable 
probabllity, in opposition to the physlcal faets, and impossible of belief. In 
thèse circumstances his testimony that he looked and llstened Is entitled to 
no credenee, and does not create a conflict in the évidence." 

The following cases are to the same effect: William Holden v. 
Pennsylvania Railroad, 169 Pa. 1, 32 Atl. 103 ; Eliza Coppuck v. Phil- 
adelphia, Wilmington & Baltimore Railroad Company, 191 Pa. 172, 43 
Atl. 70; Virginia & S. W. Ry. Co. v. Skinner, 119 Va. 843, 89 S. E. 
887. 

As we hâve said, it is eamestly insisted by counsel for plaintifï that 
the case of Continental Improvement Co. v. Stead, supra, 95 U. S. 161, 
24 L. Ed. 403, is on "ail fours" with the case at bar, and theref ore bind- 
ing on this court. A careful considération of this case, in view of the 
rulings of the Suprême Court since the judgment therein was rendered 
we think justifies us in saying that a proper interprétation of ail the 
Suprême Court had to say at that time shows that it was not intended 
to in any wise modify the rule as announced in the cases of Railroad Co, 
V. Houston, supra, Railroad Co. v. Jones, supra, and Railroad Co. v. 
Freeman, sùpra. There the — 

"plaintiff was going east, away from the village, follovying another wagon, 
and in approaching the railroad track could not see a train comlng from the 
north, by reason of the eut and intervening obstructions. There was no évi- 
dence tending to show that the plaintiff, though he looked to the southward 
(from whlch direction the next regular train was to corne), did not look 
northwardly; that his wagon produced much noise as it moved over the 
fro7,en ground ; that his hearing was somewhat impaired, and that he did not 
stop before attempting to cross the track ; also, évidence tending to show that 
the engineer in charge of the train used ail efforts in his power to stop It after 
he saw the plalntift's wagon on the track. The évidence was conflicOng as 
to whether the customary and proper signais were given by those in charge 
of the locomotive, and as to the rate of speed the train was runnlng at the 
time; some witnesses testifying that it was at an imusual and improper 
rate, and others to the contrary." 

There no motion was made to direct a verdict for the défendant. 
However, exceptions were taken to the refusai of the court below to 
adopt certain instructions presented by counsel for défendant. In re- 
ferring to the questions sought to be reviewed Mr. Justice Bradley 
said: 

"The présent writ of error is brought to review the Instructions glven by 
the court to the jury on the trial." 

The first and second paragraphs of the syllabus are in the following 
language: 

"1. Travelers upon a common highway which crosses a railroad upon the 
aame level, and the railroad company runnlng a train, hâve mutual and 
reciprocal duties and obligations ; and, although the train bas the rlght of 



DEENBEKGEE V. BALTIMORE A O. E. CO. 37 

way, the same degree of care and diligence in avoiding a collision Is requlred 
from eadi of tlieni. 

"2. Tliat right does not, therefore, impose upon such a traveler the wliole 
duty of avoiding a collision, but is accompanied with and conditioned upon 
theduty of the train to glve due and timely warning ot its approaeh." 

The court, after announcing the rule as epitomized in the syllabus 
from which we hâve quoted, among other thing", said: 

"(3n the other hand, those who are crossing a l'ailroad track are hound 
to exercise ordinary care and diligence to ascertain whether a train is ap- 
proiiching. They hâve, Indeed, the greatest incentives to caution, for their 
lives are in imminent danger if collision happen; and hence it will not be 
Ijresnmed, without évidence, that they do not exercise proper care in a par- 
ticular case. But, notwithstanding the hazard, the infirmity of the human 
mind in ordinary men is such that they often do nianifest a degree of négli- 
gence and tenierity entirely ineonsistent wlth the care and prudence which is 
l'equired of theni — such, namely, as an ordlnarily prudent man would exercise 
under the eircmnstances. WUen such is the case, they cannot obtain répara- 
tion for their injuries, even though the railroad Company be in fault. They 
are the authors of their own misfortune." 

In this connection it should be remembered that tlie cases of Railroad 
Co. V. Houston, supra, and Railroad Company v. Jones, supra, are re- 
ported in the same volume and were decided at the same term at which 
the Stead Case was decided. Therefore, that the court must hâve had 
the Stead Case in mind at the time the opinions in the other two cases 
were rendered. There being, as we hâve stated, no motion to direct a 
verdict in the Stead Case, the real question presented in this case, 
where the facts are différent from that case, was not passed upon by 
the Suprême Court at that time. 

In the case of Schofield v. Chicago, Milwaukee & St. Paul Railway 
Company, supra, 114 U. S. 615, 5 Sup. Ct. 1125, 29 h. Ed. 224, the 
Suprême Court also applied the doctrine announced in the Houston 
Case. There the court below directed a verdict in favor of the de- 
fendant upon the ground that the plaintiff by his own .showing was 
guilty of négligence, whatever the négligence may hâve been on the 
part of the défendant; the court, among other things, saying: 

"Applying the test that, if it would be the duty of tlie court, on the plain- 
tiff's évidence, to s(>t nside, as coutrary to tlie evidenc<>, a verdict for the de- 
fendant, if given, the court had authoi'ity to direct a verdict for the défend- 
ant, it considered tlio case under the ruies laid down in Continental Improve- 
uient Co. V. Stead, 95 V. K. 101 124 L. Kd. 4031, and especially in Railroad 
Co. V. Houston, 95 t', S. C97 [24 I>. Ed. 542], and arrived at the conclusions 
of law, that neither the fact that the train was not a regular one, nor the 
fact of its high rate of speed, oxcufsed the plaintiff fromi the duty of looking 
out for a train ; that the fact that it did not stop at the dépôt could avail 
the plaintiff only ou the view that, hearing a whlstle fromi it, as it was 
south of the dépôt, he supposed it would stop there, and so failed to look, 
but that, in such case, he would hâve been négligent, because it was not 
certain the train would stop at the dépôt, and he would hâve had warning 
that a train was approaching ; that the neglect of the train to blow a whistle 
<ir ring a bell between the dépôt and the cros.sing did not relieve the plaintiff 
from the duty of looking back, at least as far as the dépôt, before going on 
the track ; and that, in view of the duty incumbent on the plaintiff to loolc for 
u coniing train before going so near to the track as to be unable to prevent 
a: collision, and of the fact that he was at least KM) feet from the crossing 
wheu tlie train passed. the dépôt, and conUl thcn iiave seen it, if lie had look- 
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ed, and hâve avolded the accident by stopping untll It had passed by, he was 
négligent In not looking." 

The plaintiff, as we hâve stated, cites the case of Grand Trunk Rail- 
way Company v. Ives, supra, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 
485, in support of its contention. The Suprême Court in that case, 
among other things, says : 

"Nothing was said by tlils court in Eailroad v. Houston, 95 U. S. 697 [24 
h. Ed. 542], or in Sehofield v. Chicago & St. Paul Baihvay. 114 U. S. 615 [5 
Sup. Ct. 1125, 29 L. Ed. 224], wbich are relit'd upon by the défendant, that in 
any wise conflicts with the Instructions of the court below In this case, or 
lays down any différent doctrine with respect to contributorj' négligence. 
Delaware Rallroad t. Converse, 139 U. S. 469 [11 Sup. Ct. 569, 35 L. Ed. 213]." 

In the case of Delaware, etc., Railroad Co. v. Converse, 139 U. S. 
474, 11 Sup. Ct. 569, 35 L. Ed. 213, it being shown that there was a 
severing of a train of cars on a railroad track at nighttime, leaving 
a part uncontroUed, except by ordinary brakes, to run across a public 
highway at a grade, without warning by either flagman, bell, whistle, or 
some other effective means that they were approaching, was this évi- 
dence of an utter disregard of persons using the highway, such as to 
justify the court in saying as a matter of law that it constituted négli- 
gence on the part of the railroad company for which plaintiff could re- 
cover unless he had been guilty of contributory négligence ? The Su- 
prême Court in that case cites with approval the cases of Railroad Co. 
v. Houston, supra, and Railroad Co. v. Jones, supra. Instead of modi- 
fying the doctrine announced in thèse cases, the court reaffirmed the 
same, quoting that portion of the Jones Case wherein the court said : 

"The plaintiff himself so far contributed to the misfortune, by hls own 
négligence or want of ordinary care and caution, that but for such négligence 
or want of care and caution on hls part the misfortune would not hâve hap- 
pened." 

The Houston Case has often been quoted, it appearing, as shown by 
"Shepherd's United States Citations," to hâve been cited 7 times by 
the Suprême Court and 71 times in the Fédéral Reporter. While in 
the Sehofield Case the court refers to the Stead Case as well as the 
Houston Case, it prefers the Houston Case, and cites with approval 
that portion of the Houston Case wherein it was held that the failure of 
the engineer to sound a whistle or ring a bell did not release the deceas- 
ed f rom taking ordinary précautions for her safety. 

Counsel for plaintiff further contend that the facts in the case of 
Sealey v. Southern Ry. Co., 151 Fed. 736, 81 C. C. A. 282, decided by 
this court, are analogous to those of the case at bar, and therefore that 
the same is an "authority on ail fours, binding hère." The facts of that 
case are wholly différent from the case at bar. In order to show this, 
we need only quote that portion of the opinion wherein the court says : 

"He looked In going down the steps, wlthin a few feet of the track of the 
défendant company, and, after getting down, agnin looked for the approach 
of trains, and, none beihg In sight, proceeded on his way over the company's 
tracks to hls place of business. • » * After he had looked the second tinie, 
he walked a distance of 30 feet along the track, then stepped upon It, with- 
out at the moment looking back. It Is not clear from the évidence that he 
thus stepped upon the track, or when he did so after looking ; but, assumlng 
that he did walk the 30 feet after looking, he had only a moment before looked 
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back, where he coiild see a distance of 300 yards, and he should not, therefore, 
be held coucluslvely diseutitled to recover, because of his failure again to 
look, especially as lie was oliserving the movements of a shifting engine in 
front of wiiicli lie liad to ixiss." 

The forcgoing, we think, disposes of plaintiff's contention as respects 
that case. 

[7] From what we hâve said we are of opinion that the rule an- 
nounced in the Houston Case, as well as the Neininger Case, is con- 
trolling, and should be followed by this court. When we apply that rule 
to the facts in the case at bar, we cannot escape the conclusion that, had 
it not been for the négligence of the plaintifï's intestate at and just 
before the time he reached the crossing, the accident would not hâve 
happened. The testimony of the varions witnesses as to the interven- 
ing space between the obstructions to which we hâve referred and the 
crossing, and the distance one could hâve seen along the track in the di- 
rection from whence the train came, we think, was sufficient to establish 
the fact that, if the plaintiff had looked and listened at that point be- 
fore going upon the crossing, he could hâve seen or heard the approach- 
ing train in ample time to avoid the accident. 

Counsel for plaintiff also contend that, notwithstanding the Neinin- 
ger Case, this court should follow the décisions of the highest court 
of the State in actions at law, except in cases of grave and palpable er- 
ror, as to gênerai commercial law and gênerai jurisprudence, and cite 
in support of this contention the case of Sim v. Edenbom, 242 U. S. 
131, 37 Sup. Ct. 36, 61 h. Ed. — , wherein the court, among other 
things, said: 

"This court lias nïany tlmes considered how far fédéral tribunals, when un- 
dertaking to enforce laws of the states, should follow opinions of their courts. 
The authorities were reviewed and rule announced in Burgess v. Seligman, 
107 V. S. 20, 33, 34, 35 [2 Sup. Ct. 10, 27 L. Ed. 359], which declared that, as 
to doctrines of conuiierclal law and gênerai jurisprudence, the former ex- 
ercise their own judgmtent ; 'but even in such cases, for the sake of harmony 
and to avoid confusion, the fédéral courts will lean towards an agreement of 
views with the state courts, if the Question seeina to them balanced with 
doubt.' * * ♦ The conclnsions of the Court of Appeals in lïeckscher's Case 
[203 N. y. 210, 96 N. E. 441], are not in direct conflict with any declared 
views of this court, and som'e expressions in our former opinions tend to sup- 
port them." 

Counsel insist that the décisions of the Suprême Court of West Vir- 
ginia are to the effect that the question as to whether one has been nég- 
ligent in failing to stop, look, and listen "is generally presented as a 
mixed question of law and fact to be submitted to the jury. * * * " 
In support of this contention the case of City of Elkins v. Western 
Maryland R. Co. (W. Va.) 86 S. E. 763, is cited. The court in that 
case, among other tliings, said : 

"The sole question presented for our décision is whether, under ail the facts 
and circumstances attending them at the time, plalntifC's servants were gullty 
per se, and as matter of law, of contributory négligence in not stopping before 
going upon the tràck. * * * We do not think the cmirt was justifled In 
holding in this case that plaintiff's .servants were gullty per se of contributory 
négligence." 

In the above case it was held that it was not négligence per se in ail 
cases for a traveler upon a public street or road, in approaching a rail- 
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road, not to stop, as well as to look and listen, before attemptlng to go 
upon the track. On the other hand, it was held that, when a question 
arises as to whether the party attempting to cross had failed to stop, 
then an issue is raised as to a mixed question of law and fact, and 
therefore sliould be submitted to the jury. In that case it was also con- 
ceded that in cases of pecuHar circumstances, where the facts were 
such that no two men could differ, it would then become the duty of 
the court, as a matter of law, to détermine upon ail the facts as to 
whether the négligence of the plaintiff was the proximate cause of his 
injury. There the court sought to distinguish between Beyel v. New- 
port News & M. V. R. Co., 34 W. Va. 538, 12 S. E. 532, on the ground 
that in the latter case it was shown that the plaintiff neither stopped, 
looked, nor listened where he could hâve heard a signal from an ap- 
proaching train, and that being behind a wall running almost down to 
the railroad, which obscured his vision, and to a considérable extent 
his hearing, until he had reached a point within a very short distance 
of the track, and at a time when he knew that a train was about due. 
When we apply the rule announced in the City of Elkins Case to the 
facts as established in this case, we find nothing therein in conflict 
with what we conceive to be the universal rule where one, in utter dis- 
regard of surrounding dangers, neither listens nor looks before placing 
himself in a position of imminent péril. 

It is well settled that, where a rule has been established by the féd- 
éral courts anterior to a décision by the state courts, or where, on the 
other hand, the cause of action accrued after a change of décision in 
the state courts, the fédéral courts will abide their own décisions, or 
follow the décision of the state court at the time the cause of action 
accrued. It appears from the évidence that die plaintiff's cause of ac- 
tion accrued on the 25th day of July, 1915, and the Suprême Court of 
West Virginia rendered its décision in the case of City of Elkins v. 
Western Maryland Railroad Company, supra, on the 12th day of Octo- 
ber, 1915. It is urged by counsel for plaintiff that Neininger v. Cowan, 
supra, was decided in view of the rule announced in Beyel v. Newport 
News & M. V. R. Co., supra,' and Berkeley v. Qiesapeake & O. R; 
Co., 43 W. Va. 11, 26 S. E. 349, and that the local law of that state is 
now expressed in the City of Elkins Case, which practically overrules 
the two last-named cases, and should, therefore, be adopted by this 
court. 

[8, 9] We cannot concur in this suggestion for two reasons: (a) If 
the décision in the City of Elkins Case overrules the décisions of that 
court, this court would not be botmd by such décision as to a cause of 
action which accrued prior to the date of its rendition; and (b) if the 
cases which counsel contend hâve been overruled did not establish the 
law of that state, then this court would not be required to alter its 
judgmènt in the case of Neininger v. Cowan, supra, simply because the 
state court had changed its view of the law. In othei* words, this court, 
in the absence pf a well-established riile by the state court of WeSt 
Virginia, was warranted in forming its independent judgmènt on, the 
subject, and, in any event, it is not disposed to change its judgmènt, so 
as to meet the views of the later décisions in a cause of action like the 
one at bar, wher^ rights and liabilities hâve arisen before the last-nam- 
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ed décision by the Suprême Court of the state. Stanley Co. Commis- 
sioners v. Coler, 190 U. S. 437, 23 Sup. Ct. 811, 47 L. Ed. 1126; Kuhn 
V. Fairmont Coal Company, 215 U. S. 349, 30 Sup. Ct. 140, 54 L. Ed. 
228. In the latter case the Suprême Court said : 

"We take it, tlieii, that it is no longer to be (luestioned that the fédéral 
courts in deterinining cases before them are to be giiidcd by the foUowins 
raies; (1) When administerlng state laws, and determining ri.sUts aeeruing 
iinder thosse laws, tlie jurisdiction of the fédéral court is an independent one, 
not subordinate to, but co-ordinate and conc-urrent, with the jurisdiction of 
the state courts. (2) Where, before tlie rights of the parties accrued, certain 
rules relating to real esta te hâve been so established l)y state décisions as to 
beconie rules of property and action in the state, those rules are aecepted by 
the fédéral court as authoritative déclarations of the law of the state. (3) 
But, where the law of the state bas not been thus settled, it is not only the 
right but the duty of the fédéral court to exercise Its own judgment, as it 
also alwaysi does when the case before it deiiends npon the doctrines of com- 
m'ereial law and geivral jurisprudence. (4) So, when coutracts and trans- 
actions are entered into and rights hâve acemed under a purticular state of 
the local décisions, or when there bas been no décision by tlie state court on 
the particular question involved, then the fédéral courts properly claim the 
right to give effect to their own judgment as to what is the law of the state 
ai>plicab!e to the case, even where a différent view has been expressed by 
the stute court after the rights of parties accrued. But even in sueh cases, 
for the sake of coniity and to avoid confusion, the fédérai court should al- 
ways lean to an agreement with the state court, if the question is balanced 
with doubt." 

Being of opinion that the other assignments of error are without 
merit, we do not deem it necessary to discuss the same. 

[10] No hard and fast rule as to the duty of a traveler on the high- 
way to stop, look, and listen before crossing a railroad can be laid 
dovvn. Under some circumstances the railroad company may so act 
as to allay the sens© of danger and relieve the traveler from the obli- 
gation to stop, look, and listen. A plain view of the track may make 
it no breach of duty for hini not to stop or listen. He may be traveling 
on foot or so silently that he can listen as well going as stopping. The 
obstruction of the view may be such that he is obliged to dépend upon 
bis hearing without the aid of bis sight. We, therefore, do not lay 
down the inflexible rule that a traveler must stop, look, and listen un- 
der ail circumstances. AU that we décide in this case is that the évi- 
dence excludes any othei reasonable conclusion, and that the décèdent 
did not exercise the care in going on the track that a reasonable man 
would take for his own protection, and therefore the plaintifï cannot 
recover. 

The facts of this case, when considered from any viewpoint, are 
such as to impel us to the conclusion that the négligent conduct of 
plaintiff's intestate was the proximate cause of his injury. Such be- 
ing the case, we are of opinion that the action of the lower court in di- 
recting a verdict in favor of défendant was eminently proper. 

For the reasons stated, the judgment of the lower court is affirmed. 
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PARKEE, Superlntendent for Five Oivilized Tribes, et al. v. RILEY et al. 

(Circuit Court of Appeals, Eiglith Circjlt. May 14, 1917.) 

No. 4520. 

1. InDIANS <g=16(3) — IiANDS — Leases — Appbovai. bt Secretabt of Intemor. 

Act May 27, 1008, c. 199, § 1, 35 Stat. 312, provides that homesteads of 
aIlottee.s enrolled as tnixed-blood Indlans having half or more than tialf 
Indian blood, and ail allotted lands of enrolled fuU-bloods and mlxed-bloods 
of three-fourths or more Indian blood shall not be subject to aliénation 
prlor to April 26, 1931, except that the Secretary of tlie Interlor may re- 
move such restrictions whoUy or in part. Section 2 authorizes leases 
of restricted lands for oll, gas, or other mining purposes with tbe approval 
of the Secretary of the Interlor. Section 9 provides that, if any member 
of the Five Civilized Tribes shall die leaving issue bom sinee March 4, 
1906, the homestead of the allottee shall remain inaliénable for the use 
and support of such issue during their Uves untll April 26, 1931, unless 
restrictions against aliénation are removed by the Secretary of Interlor In 
the manner provided in section 1. Held that, where an allottee died 
leaving a ehild born sinee March 4, 1906, and other heirs, the subséquent 
approval by the Secretary of the Interlor of an oil and gas lease by the 
heirs removed the restrictions on aliénation from the leasehold and 
the royalties thereunder, without a removal of the restrictions or aliéna- 
tion being first procured under section 1. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 45.] 

2. Indians <S=16(3) — ^Lands — Leases — Approval by Secretary of Intebiok. 

Such lease was an aliénation of the oll and gas taken from the land 
by the lessor, and the approval thereof by the Secretary of the Interlor 
was a removal of restrictions on such aliénation. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 45.] 

3. Indians (©=>1S — Lands — Descent — Rigiits of Parties. 

Assuming that the child bom after March 4, 1906, bas an estate for life 
in the allotment, and that thls estate was not terminated or changea by 
the lease, the royalties nevertheless belonged to the heirs in equal shares, 
to whom the land descended under the Laws of Oklahoma, sinee as owner 
of an estate for life she had no right to open any mines, and no right by 
vlrtue of her life estate to the royalties or rents and profits from mines 
subsequently opened. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. § 49.] 

4. Indians <s=»18 — Lands — Descent — Rioiits of Parties. 

The child bom subsequently to March 4, 1906, did not hâve an estate 
for life in the allotment, but at most only an estate for years, de- 
feasible during its term by her death, or by the removal of the restric- 
tions on aliénation by the Secretary of the Interior. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. § 49.] 

5. OONSTITUTIONAL LaW ©=593(1) iNDIANS <®=15(1) — LaNDS— RESTRICTIONS 

ON ALIENATION VESTED RIGHTS. 

Section 7 of the Original Creek Agreement (Art March 1, 1901, c. 676, 31 
Stat. 861) and section 16 of the Sui)plemental Creek Agreement (Act 
June 30, 1902, c. 1323, 32 Stat. 500) provided tliut the homestead of Indian 
allottees should be inaliénable for 21 years, and remain atter the death of 
the allottee for the use and support of chlldreu lx)rn after the date of the 
ratification of the original agreement. Beld, that Act May 27, 1908, so 
far as its provisions are répugnant to and inconsistent with the original 
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and Supplemental Agreements, repeuls them, and is a substltute therefor, 
and such repeal did not deprive tlie chlldren o£ an Indian allottee of any 
vested estate or constitutional rights. 

Keed, District Judge, dissenting in part. 

Appeal froni the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Suit by Tootie Riley, a minor, by U. C. Stockton, her guardian, 
and others, against Gabe E. Parker, as Superintendent for the Five 
Civilized Tribes, successor of Dana H. Kelsey, as United States Indian 
Superintendent, Union Agency, and another. From the decree (218 
Fed. 391), défendants appeal. Affirmed. 

Paul Pinson, Sp. Asst. U. S. Atty., of Muskogee, 0kl. (D. H. Line- 
baugh, U. S. Atty., of Muskogee, 0kl., and Carter Smith, Sp. Asst. 
U. S. Atty., of Tulsa, Okl, on the brief), for appellants. 

W. J. Horton, of South McAlester, Okl. (R. A. Smith, of McAlester, 
Okl., on the brief), for appellee Riley. 

C. H. Tully, of Eufaula, Okl., for other appellees. 

Before SANBORN, Circuit Judge, and REED and BOOTH, Dis- 
trict Judges. 

SANBORN, Circuit Judge. On October 3, 1912, Tootie Riley, a 
minor, by her guardian, Julia Willingham, a minor, by her guardian, 
and Doc Willingham, the sole heirs at law of Emma Derrisaw Wil- 
lingham, who before her marriage to Doc Willingham was Emma 
Derrisaw, a full-blood Creek Indian, made an oil and gas mining lease 
of 40 acres of land in Creek county, Okl., which had been allotted to 
Emma Derrisaw as her homestead, and provided in the lease that the 
royalties payable by the lessee should be paid, and they hâve been paid, 
to the United States Indian superintendent, Union agency, and to his 
successor, Gabe E. Parker, superintendent of the Five Civilized Tribes, 
who, together with W. M. Baker, cashier and spécial disbursing agent 
for the Five Civilized Tribes, now hold the same in trust for the bene- 
fit of the lessors. More than $15,000 are thus held and are ready for 
distribution, and the question in this case is when and in what way it 
should be divided among the lessors. The court below held that each 
of them was entitled to receive one-third thereof, and so decreed. 
From this decree the officers appeal, and their counsel présent numer- 
ous objections and théories inconsistent with the adjudication below. 

In the first place they contend that the approval of the lease by the 
Secrptary of the Interior did not eflfect the removal of the restrictions 
on aliénation of the part of the property which the lease granted to the 
lessee the right to take from it, and hence that the fund must be re- 
tained until 1931 : (a) Because a removal of restrictions is expressly 
a distinct act from the approval of a lease; and (b) because an oil and 
gas mining lease is not an aliénation of land. The first arugment in 
support of this contention is founded on the fact that in the disposition 
of Ûie lands of the Indians Congress imposed more extensive restric- 
tions upon their homesteads than upon their other allotted lands, and 
upon sections 1, 2, and 9 of the act of May 27, 1908 (35 Stat. 312, 315, 
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c. 199). Thèse are the provisions of thèse sections material to this 
controversy : 

Section 1 : "Ail lioiuestefuls of snid allottces enrolled as mixed-blootl Iridians 
having half or m'ore tliaii liiilf Indian blood, includlng miuors of siich cU'.'Jkh's 
of blood, and ail allotted huids of enrolled fuU-bloods, and enrolled ndxed- 
bloods of three-qnarterH or more Indian blood, including niliioi-s of such de- 
grees of blood, sliall not l)e snbject to aliénation, contract to sell, povver of 
attomey, or any other incimibranee prior to April twenty-sixtli, lùneteen 
hundred and thirty-one, exeejit that the Secretary of the Interior may remove 
such restrictions, vvhoUy or In part, under such rules and régulations con- 
cemlng ternis of sale and disjiosal of the proeeeds for the benefit of the re- 
spective Indians as lie may ])reseribe. ïhe Secretary of the Interior shall 
not be prohiblted by this Act front eontlnuing to remove restrictions as here- 
tofore, and uothing hereln shall be construed to impose restrictions removed 
from land by or under any law prior to the passage of this act." 

Section 2 : "Leases of restricted lands for oil, gas or otlier miaing pur- 
poses, leases of restricted hoinesteads for more than one year, and leases of 
restricted lands for periods of more tlian tive years. may be inade, witli tlie 
approval of the Secretary of th.e Interior, under rules and régulations pro- 
vided by the Secretary of the Interior, and not otlierwise." 

Section 9 : "That if any mem'her of the Five Civilizcd Tribes of one-half 
or more Indian blood shall die leaviug issue surviving, born since March 4, 
1906, the homestead of such * * * allottee shall nnuain inaliénable, uuless 
restrictions against aliénation are removed therefroni by the Secretai'y of 
the Interior in the manner provided in section 1 horeof, for the use and sup- 
IX)rt of such issue, during tlieir llfe or lives, until April 2(5, 19.'ïl, * « * jn 
the event the issue hereinbefore provided for die before Aijrll 26, 1931, the 
land shall then descend to the heirs, aceording to the Invvs of descent and 
distribution of the state of Oklalioma, free from' ail restrictions." 

Emma Derrisaw's homestead allotment vyas duly selected, allotted, 
and patented to her. In the year 1901 her dattghter, Tootie Riley, \¥as 
born. In July 1905, Emma Derrisaw and Doc Willingham intermar- 
ried, and as the resuit of this marriage JuHa Willingham was born on 
February 11, 1907. In November, 1907, Emma Derrisaw Willingham 
died intestate. As Julia Willingham is her only issue born since March 
4, 1906, the right to use and occupation of the homestead until x\pr;l 
26, 1931, is vested in her by the terms of section 9, subject to the ternii- 
nation of that right by her death before that time, or by the removal 
•of restrictions on aliénation from the land, either in whole or in part. 
Subject to this homestead right of Julia, the title to the land, aceord- 
ing to the laws of descent and distribution of Oklahoma, vested in 
Tootie Riley, Julia Willingham, and Doc Willingham in fee in equal 
shares upon the decease of Emma Derrisaw Willingham. The fact 
that the lease was lawfully and regularly made and that it was duly 
approved by the Secretary is conceded. 

[1] But counsel call attention to the déclaration of section 9 to the 
effect that the homestead in cases of this class shall remain inaliénable 
"unless restrictions against aliénation thereof are removed therefrom 
by the Secretary of the Interior in the manner prescribed by section 
1 hereof," and insist that the approval of the lease was inefïective to 
remove the restrictions on aliénation from the leasehold or from the 
royalties collected from it, because the Secretary in the approval of 
the lease acted under section 2, and not under section 1 of the act of 
May 27, 1908. They also urge that under section 5 of the act (35 
Stat. 313), which déclares that any attempted aliénation or incum- 
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brance by deed, mortgage, contract to sell, or other instrument or meth- 
od of incumbering real estate, which affects the title to land allotted to 
allottees of the Five Civilized Tribes, prior to the removal of restric- 
tions therefrom, and also any lease of such restricted land made in 
violation of law, shall be absolutely null and void, necessarily renders 
the attempted removal of any restriction upon aliénation by the ap- 
proval of a lease by the Secretary void unkss the restriction upon 
aliénation had been first removed by a prior proceeding under section 

1. Thèse arguments, however, seem too subtle and ingenious to be 
Sound. Section 1 provides that the Secretary may remove the restric- 
tions on aliénation wholly or in part under such rules and régulations 
concerning terms of sale and disposai of the proceeds as he may pre- 
scribe. Section 2 provides that leases of restricted lands for oil, gas, 
or mining purposes approved by the Secretary under rules and régula- 
tions provided by him shall be valid. Valid leases of lands valuable for 
their oil, gas, or minerai resuit in the extraction and disposition of the 
most valuable part of the property and necessarily remove from that 
part of the property ail restrictions upon aliénation. If they failed to 
remove such restrictions, they would be ineffective and void. If ap- 
proved under section 2 they necessarily remove the restrictions from 
the property in part under rules and régulations provided by the Sec- 
retary, and if restrictions were removed to the same extent under sec- 
tion 1 they would likewise be removed under rules and régulations pro- 
vided by the Secretary. 

Section 1 is indeed broader than section 2, and it authorizes the Sec- 
retary to remove the restrictions wholly as well as partly from the 
land; but as the whole is greater than any of its parts, and includes 
them ail, section 1 includes the power to remove the restrictions on the 
leaseholds and their products which the Secretary is also empowered to 
remove by means of his approval of leases under section 2. It may be 
that the provision in section 9 that the homestead shall remain in- 
aliénable unless the restrictions are removed under section 1 refers to 
the removal of the restrictions wholly and not in part. However this 
may be, the court is without doubt that it was neither the intent of 
Congress nor is it the efïect of that provision to invalidate leases ap- 
proved by the Secretary under section 2, or to deprive them of the in- 
dispensable effect of valid leases, the removal of the restrictions on 
aliénation from the leaseholds they evidenced, and the royalties they 
provide. Nor, since restrictions on aliénation may be removed from 
leaseholds and their royalties either under section 1 or under section 

2, is it essential to the validity of the removal under either section that 
the same or a like removal should hâve been first sought and procured 
under the other. This construction of this act is conscnant with the 
cardinal rules that every statute should receive a rational, sensible in- 
terprétation, that the intention of the législative body should be ascer- 
tained and given effect, if possible, and that this intention must be de- 
duced, not from a part, but from the entire statute which expresses it, 
because the enacting body did not express its intention by a portion, 
but expressed it by ail, of the law it passed upon the subject. On the 
other hand, the construction sought which would deprive oil and gas 
mining leases authorized by section 2 of the effect of the removal of 
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restrictions upon the aliénation of the leaseholds and the royalties they 
évidence, and thus render them ineffective, Aies in the face of the fa- 
mihar maxim that "ail the words of a law must hâve eiïect rather than 
that part should perish by construction." City of St. Louis v. Lane, 
110 Mo. 254, 258, 19 S. W. 533; United States v. Ninetv-nine Dia- 
monds, 139 Fed. 961, 963, 72 C. C. A. 9, 11, 2 h. R. A. (N. S.) 185 
Knox County v. Morton, 68 Fed. 787, 790, 15 C. C. A. 671, 675 
Wrightman v. Boone Countv, 88 Fed. 435, 437, 31 C. C. A. 570, 572 
Stevens v. Nave-McCord Mercantile Co., 150 Fed. 71, 75, 80 C. C 
A. 25, 29. 

[2] It is next said that the lease did not constitute an aliénation of 
any part of the land, and that consequently its approval by the Secre- 
tary did not effect a removal of any restrictions on aliénation. In 
support of this position counsel cite Duff v. Keaton, 33 0kl. 92, 124 
Pac. 291, 42 L. R. A. (N. S.) 472, wherein the Suprême Court of Okla- 
homa held that an oil and gas lease Vk^as neither a conveyance nor a 
sale of a minor's land within the meaning of section 5314, Comp. 
Laws of Oklahoma 1909, so that it was not necessary for his guardian, 
in order to make such a lease on his behalf, to follow the procédure 
there prescribed to enable him to make a sale or conveyance of the 
land. But that court was careful to add : 

"This conclusion does not milltate against the rule announeed in Eldred v. 
Okmulgee Loan & Trust Co., 22 0kl. 742, 98 Pac. 929. There it was held 
that a lease was an aliénation within the terms of an act of Congressi ap- 
proved April 21, 1904 (33 Stat. 204, c. 1402), which reads: 'And aÛ restric- 
tions upon the aliénation of lands of ail allottees of either of the Flve Civilized 
Tribes of Indians who are not of Indlan blood, except minors, are, except as 
to homesteads removed' — wherein this court said : 'Ilence we conclude that 
a lease eonveys a leasehold estate ; Is an aliénation by deed ; is an aliénation 
within the Intent and meaning of the act of April 21, 1904, supra, upon whlch 
specles of aliénation restrictions by that act were i-emoved.' " 33 0kl. 103, 
124 Pac. 295, 42 L. R. A. (N. S.) 472. 

They cite Kolachny v. Galbreath, 26 0kl. 772, 110 Pac. 902, 38 t. R. 
A. (N. S.) 451, which holds that a grant by lease of oil and gas, when it 
is in the ground, is a grant, not of the oil and gas in the ground, but of 
such part of the oil and gas as the lessee finds and reduces to possession, 
and that, as such a lease does not convey a corporeal hereditament, it 
will not sustain an action of ejectment. And such is also the holding by 
this court. Priddy v. Thompson, 204 Fed. 955, 960, 123 C. C. A. 277, 
282. They cite Traer v. Fowler, 144 Fed. 810, 75 C. C. A. 540, State v. 
Evans, 99 Minn. 220, 108 N. W. 958, 9 Ann. Cas. 520, and other cases 
of like character, to the gênerai rule that coal, iron, oil, gas, and other 
minerais derived f rom the ordinary and reasonable opération of opened 
mines constitute the rents and profits and not the body of the property, 
and belong to the owners of the former and not to the owners of the lat- 
ter. But thèse décisions do not rule, nor did the judges in rendering 
them consider, the question hère at issue. That question is : Does an oil 
and gas mining lease of a restricted homestead, made and approved un- 
der section 2 of the act of May 27, 1908, constitute an aliénation there- 
of wholly pr in part within the meaning of that act ? Section 1 of that 
act déclares that ail homesteads of the class hère under considération 
"shall not be subject to aliénation, contract to sell, ppwer of attorney^ 
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or any other incumbrance prior to April 26, 1931, except that the Sec- 
retary of the Interior may remove such restrictions wholly or in part" 
etc. 

Oil and gas in the ground are a part of the land, and in this case they 
were the most valuable part of the land of the lessors. While a lease 
of such land, granting the exclusive right to find and extract ail the oil 
and gas therein, conveys only that part of the oil and gas which the 
lessee finds and reduces to possession, and not ail the fugacious oil and 
gas in the land, it nevertheless grants the right and gives the power to 
the lessee to extract and apply to his own use the most valuable part 
of the land of the lessors, their oil and gas in their ground ; and when, 
as hère, the exécution of such a lease is followed by the discovery and 
extraction of valuable deposits of oil and gas thereunder, it not only 
conveys an incorporeal hereditament, but it effects the removal from 
the lessors of the title to the most valuable part of their land, for oil 
and gas in the ground is a part of the land of the ov^rners of the latter. 
Such a lease becomes an aliénation of that part of the land of the les- 
sors which the lessee takes from it, converts into personal property, and 
appropriâtes to his own use. That it was not the intent of the mem- 
bers of Congress that such a lease should fall without the aliénation 
they forbade is évident from the fact that such a resuit would hâve 
lef t property of incapable Indians of great value free from restrictions 
on aliénation, and also from the fact that they thought it necessary to 
enact section 2 in order to provide a way by which such leases might, 
with the approval of the Secretary of the Interior, be relieved from the 
restrictions on aliénation which they clearly believed had been imposed 
upon them by section 1. And the conclusion is that a lease of a restricted 
homestead for oil, gas, or other mining purposes under section 2 of the 
act of May 27, 1908, is an aliénation of that part of the land constitut- 
ing the homestead which the lease pemiits the lessee to take from it 
by the discovery and removal thereunder of the oil, gas, or other minerai 
therein. Moore v. Sawyer (C. C.) 167 Fed. 826, 835 ; Eldred v. Okmul- 
gee Loan & Trust Co., 22 Okl. 742, 745, 746, 98 Pac. 929; Sharp v. 
Lancaster County, 23 Okl. 349, 100 Pac. 578, 579 ; Truskett v. Closser, 
198 Fed. 835, 836, 838, 117 C. C. A. 477, 478, 480; Beck v. Flournoy 
Ivive Stock & Real Estate Co., 65 Fed. 30, 31, 34, 35, 12 C. C. A. 497, 
498, 501, 502. 

Another position of counsel for the appellants is that the approval of 
the oil and gas mining lease, and the conséquent removal of the restric- 
tions on aliénation from that part of the homestead which consisted of 
the oil and gas in the ground which the lessee bas taken and may take 
from the land under the lease, did not efïect any change in the character 
or in the termination of any estate inherited by Julia Willingham, and 
that she still retained thereaf ter the same interest and estate in the land 
and in the homestead which she had previously held. The only quov 
tion in this case is the extent of the respective interests of the three 
lessors in the f und which has been accumulated in royalties out of tht 
oil and gas extracted under the lease. From that oil and gas, and from 
the part of the land which the lessee took from the lessors in order to 
obtain them, the restrictions upon aliénation were reirvoved on October 
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25, 1912, when the Secretary approved the lease. It is inimaterial to 
tlie détermination of the interests of thèse lessors in this fund what 
estâtes or interests they retain in that part of the land constituting the 
homestead not covered by the lease, and it is also immaterial whether or 
not the restrictions on aliénation hâve been removed f rom that part of 
the land. Those questions are therefore hère dismissed. 

[3J Nor is it fatal to the decree of the court below that each of thèse 
three lessors is entitled to one-third of the fund in controversy that 
the estate or interest of Julia Willingham in the part of the land 
which the lessors granted to the lessee remained the same after the 
removal of the restrictions as before. When thèse restrictions were 
removed on October 25, 1912, the land was agricultural or grazing land. 
No oil or gas wells had been drilled, and no mines had been opened. 
Julia Willingham had the right during her life, until April 26, 1931, to 
the use and occupation of the land, and she, Tootie Riley, and Doc 
Willingham each owned one undivided one-third of the land in fee sub- 
ject to that right. As an estate for life is the largest estate that right 
could po'ssibly be, let us concède, without deciding, that the title of the 
three heirs was subject to an estate for life in Julia Willingham, and 
that her estâtes and interests in the lands were not terminated or 
changed by the removal of the restrictions on the aliénation of the 
part of the land leased. As, when the restrictions were removed, there 
were no mines opened on the land, she, as owner of an estate for life, 
had no right to open any, and no right by virtue of her life estate to the 
royalties or rents and profits f rom any oil or gas that might be obtained 
from mines subsequently opened. The title to the oil and gas in the 
ground, and to the rents, profits, and royalties that might in the future 
be obtained from mines that were subsequently opened, was in tlie three 
owners of the fee. Lanyon Zinc Co. v. Freeinan, 68 Kan. 691, 75 Pac. 
995 ; Marshall v. Mellon. 179 Pa. 371, 36 Atl. 201, 35 L. R. A. 816, 57 
Am. St. Rep. 601 ; Williamson v. Jones, 43 W. Va. 562, 27 S. E. 411, 38 
L. R. A. 694, 64 Am. St. Rep. 891 ; Hook v. Garfield Coal Co., 112 lowa, 
210, 83 N. W. 963 ; OolagahCoal Co. v. McCaleb, 68 Fed. 86, 15 C. C. 
A. 270; Ohio Oil Co. v. Daughetee, 240 111. 361, 88 N. E. 818, 36 E. R- 
A. (N. S.) 1108. If, therefore, as counsel argue, the removal of the 
restrictions on aliénation from the part of the land subject to the lease 
neither terminated nor changed the character of the estâtes of Ihe three 
parties interested in the land, Julia Willingham, who had no right to 
nor interest in the oil or gas in the lands, or in their future proceeds, 
before the removal of the restrictions by reason of her homestead right, 
had none thereafter by virtue of that right, and those proceeds were 
rightly decreed to the three owners of the fee share and share alike. 

[4] Moreover, if this conclusion were erroneous, a careful study 
of section 9 has satisfied that the homestead right of Julia Willing- 
ham in reality never rose to the dignity of an estate for life in any part 
of the land allotted to Emma Derrisaw. The purpose and effect of the 
act of July 28, 1908, was not to create estâtes, but to limit the extent of 
and to remove restrictions upon aliénation. United States v. Knight, 
206 Fed. 145, 124 C. C. A. 211. This homestead was originally vested 
in Emma Derrisaw, the allottee, and remained inaliénable after the 
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death of that allottee for the tise and support of her issue. Section 9 
of the act of May 27, 1908, which liniited the duration of the restric- 
tions on its ahenation and the time during which Julia Willingham had 
the right to it for her use and support, provided that neither should 
continue beyond April 26, 1931, in any event, and that both might be 
terminated at any time before that date, either by the death of Julia 
or by the removal by the Secretary of the restrictions on its aliénation. 
The contention of counsel that the clause "unless restrictions against 
aliénation are removed therefrom by the Secretary of the Interior in 
the manner provided in section 1 hereof," in the provision in section 
9 that if the allottee of one-half or more Indian blood shall die leaving 
issue surviving bom since March 4, 1906, "the homestead of such de- 
ceased allottee shall remain inaliénable, unless restrictions against 
aliénation are removed therefrom by the Secretary of the Interior in 
the manner provided in section 1 hereof, for the use and support of 
such issue, during their life or lives, until April 26, 1931," limits the 
word "inaliénable" only, and does not limit the duration of the right of 
such issue to the homestead for their use and support, has received 
considération and méditation, but it has not proved persuasive. The 
subject of the act, which was restrictions on aliénation, the purpose of 
its enactment, which was to limit and remove them, and the plain 
terms of this provision, convince that its true construction is that re- 
strictions on the aliénation of, and the right of the issue to, the home- 
stead for their use and support, terminated at the same time, whether 
that termination is wrought by the removal of the restrictions on alién- 
ation by the Secretary, by the death of the issue before May 26, 1931, 
or by the arrivai of that date. And the resuit is that, even if Julia 
Willingham ever had any homestead right for her use and support 
in the part of the land of the lessors granted by the lease, it did not con- 
stitute an estate for life, it did not ri se higher than an estate for years 
defeasible during its term by her death, or by the removal of the re- 
strictions on its aliénation by the Secretary, and, as the Secretary re- 
moved ail restrictions on the aliénation of that part of the land by his 
approval of the lease on October 23, 1912, her homestead right to it for 
her use and support, if shc ever had any, then terminated. And the 
conclusion is that, because Julia Willingham never had, by virtue of 
her homestead right, any estate for life in or right to the part of the 
land hère in controversy that was leased, or to the proceeds thereof for 
her use and support, and because, even if she had any estate or inter- 
est therein, it was terminated on October 23, 1912, when the restric- 
tions on its aliénation were removed, she is entitled to no larger share 
of the royalties derived f rom the lease than is each of the other lessors. 
In opposition to this resuit the décision of the Suprême Court of 
Oklahoma in Barnes v. Keys, 36 0kl. 6, 127 Pac. 261, 45 h. R. A. (N. 
S.) 178, Ann. Cas. 1915A, 515, Wilson v. Youst, 43 W. Va. 826, 28 S. 
E. 781, 787, 39 h. R. A. 292, Ammons v. Ammons, 50 W. Va. 390, 40 
S. E. 490, 494, Eakin v. Hawkins, 52 W. Va. 124, 43 S. E. 211, 212, 
Stewart v. Tennant, 52 W. Va. 559, 44 S. E. 223, 229, and Blakley v. 
Marshall, 174 Pa. 425, 34 Atl. 564, hâve been cited. The opinions in 
243 F.-^ 
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thèse cases and in Higgins Oil & Fuel Co. v. Snow, 113 Fed. 433, 437, 
439, 51 C. C. A. 267, 271, 273, and Raynolds v. Hanna (C. C.) 55 Fed. 
783, hâve been examined and thoughtfully considered. They rest on 
the proposition that, although the owner of a life estate may not law- 
fully open mines and extract and appropriate to his own use minerais 
from unopened land, yet, where the owner of the life estate in minerai 
land and the remaindermen join in a mining lease for the purpose of 
opening and operating mines in the land, the life tenant is entitled to 
receive a part of the royalties proportionate to the value of his life es- 
tate. 

The facts in thèse cases, however, differ so radically from those of 
the case at bar that the décisions in them, not only fail to rule this case, 
but they fail to persuade that the conclusion by the court below and 
now by this court is erroneous. For example, Barnes v. Keys, was a 
partition suit between the owners of the life estate in minerai land 
and the remaindermen. The life expectancy of the estate was 38 
years. The trial court had heard, considered, and found the respective 
proportional values of the life estate and the estate of the remainder- 
men in the land which they had jointly leased for mining purposes. 
It had found that the value of the life estate was 80 per cent, of the en- 
tire value of the property and the value of the estate of the remainder- 
men only 20 per cent, of that value, and upon the basis of that find- 
ing the Suprême Court of Oklalioma held that the owners of the life 
estate were entitled to receive interest on the royalties at 6 per cent, 
per annum from the times when they were respectively produced 
until the expiration of the life estate. In the case at bar there is no life 
estate. Even if there was a defeasible estate for years in the part of 
the land leased, that was terminated by the removal of the restrictions 
on the aliénation of that part when the lease was approved, and bef ore 
the mine was opened or any of the royalties were collected. The court 
below did not find in this case that the homestead right of Julia Wil- 
lingham in the part of the land leased, or in the whole body of the land, 
ever had any value, but it adjudged that she was entitled to no part 
of the royalties on account of her homestead right and that was in 
effect a finding that her homestead right in the part of the land leased 
was of no value, and there is no évidence in the re,cord that it had 
any value. Because the légal proposition on which the cases cited 
by counsel for the appellants relative to this subject are founded is 
inapplicable to the facts of this case, and because the facts in those 
cases are not analogous to the facts in the case at bar, the opinions in 
those cases fail to satisfy that the conclusion of the court below that 
Julia Willingham was entitled to no part of, or interest in, the royalties 
under the lease, was not just and équitable. 

[5] Finally, counsel for the appellants, after exhaustively discussing 
the rights and interests of the lessors on the theory that they are meas- 
ured by the provisions of the act of May 27, 1908, propose near the end 
of their brief a new theory, which they concède that they did not pré- 
sent to the court below, to the effect that conceivable estâtes differing 
from those resulting from the act of 1908 were vested in Tootie Riley 
and Julia Willingham by section 7 of the Original Creek Agreement 
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(Act March 1, 1901, c. 676, 31 Stat. 861) or by section 16 o£ the Supple- 
mental Creek Agreement, which took the place of section 7 (Act Jnne 
30, 1902, c. 1323, 32 Stat. 500), which estâtes could not constitution- 
ally be and were not devested or modified by the act of 1908, by virtue 
of which conceivable estâtes Tootie Riley and Juha Willingham are 
each entitled to one-half of the royalties under the lease as joint owners 
of the fee to the land from which they are derived, or that they are en- 
titled as joint life tenants to the interest on the royaUies. Section 7 
of the Original Creek Agreement provided that the homestead of each 
citizen should be inaliénable for 21 years, and should remain after the 
death of the allottee for the use and support of children born to him 
after the ratification thereof, which was made on May 25, 1901, and 
Tootie Riley and Julia Willingham were bom after that date. Section 
16 of the Supplemental Creek Agreement (32 Stat. 500) déclares that 
such homestead shall be and remain nontaxable, inaliénable, and free 
from any incumbrance whatever for 21 years from the date of the 
deed therefor, and that it shall remain after the death of the allottee 
for the use and support of children born to him after May 25, 1901. 

The arguments of counsel in support of their new theory bave 
not proved convincing. They are ingenious and subtle. But they do 
not tend to lead to clarity and certainty, but to confusion and doubt. 
Suiîice it to say upon this subject that, in view of the opinion of the 
Suprême Court in Tiger v. Western Development Company, 221 U. S. 
286, 304, 306, 307, 308, 309, 311, 313 and 316, 31 Sup. Ct. 578, 55 L. 
Ed. 738, and of the later décisions which hâve quoted and foUowed 
that opinion, our conclusion is that the provisions of the act of May 27, 
1908, relative to the rights and interests of thèse lessors so far as they 
are in any respect répugnant to and inconsistent with those of the orig- 
inal or the Supplemental Creek Agreement relative to the same subject, 
repealed to the extent of that repugnancy and became substitutes for 
those earlier provisions, that they did not deprive any of the parties 
in interest hère of any of their vested estâtes or constitutional rights, 
and that the rights and interests of thèse parties are governed and meas- 
ured by the provisions of the act of May 27, 1908. 

Let the decree below be affirmed. 

REED, District Judge (dissenting in part). The restrictions upon 
aliénation of the oil and gas deposits in the homestead of Emma Der- 
risaw, a fuU-blood citizen of the Creek Nation, the allottee of the land 
in question, if removed at ail, other than by her death, were removed 
by the approval of the oil and gas mining lease of October 3, 1912, by 
the Secretary of the Interior on November 9, 1912. Admitting for the 
présent that the Secretary of the Interior, in view of section 6 of the 
act of Congress approved May 27, 1908 (35 Stat. c. 199, p. 315), was 
thereafter authorized to approve such leases to efïect the removal of 
such restrictions, the question is : To what share, if any, of the royal- 
ties in the custody of the superintendent of the disbursing agency of 
the Five Civilized Tribes arising from the lease of such premises is the 
miner défendant Julia Willingham now entitled, she being the only 
child of Emma Derrisaw deceased intestate, born since March 4, 1906, 
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and restrictions upon the aliénation of her homestead net having been 
removed prier to her death ? 

It seems to be conceded that section 9 of the act of May 27, 1908, 
controls the détermination of this question. That section in full reads 
in this way : 

"Sec. 9. That the death of any allottee! of the Five Civilized Tribes shall 
operate to remove ail restrictions upon the aliénation of sald allottee's land: 
Provided, that no conveyauce of any interest of any full-blood Indian heir in 
such land shall be valid uuless approved by the court liavlng jurisdiction of 
the settlenient of the estate of said deceas<'d allottee : Provided further, 
that if any mtember of the Five Civilized Tribes of one-half or more Iiidiau 
blood shall die leaving issue surviving, born sinco March fourth, nineteen 
hundred and six, the homestead of such deceased allottee shall remain in- 
aliénable, unless restrictions aii^ninst aliénation are remoyed therefrom l>y the 
Secretary of the Interior in the nianner provided in section one hereof, for the 
use and support of such issue, during tlieir life or lives, until April twenty- 
sixth, nineteen hundred and thirty-one ; but if no such issue survive, th<>n 
such allottee, if an adult, may dispose of his homestead by will free froiu ail 
restrictions ; if this be not done, or in the event the issue hereinbefore pro- 
vided for die before April twenty-sixth, idneteen hundred and thirty-one, the 
land shall then descend to the heirs, according to the lav^'s of descent and 
distribution of the state of Oklahoma, free from ail restrictions: Provided fur- 
ther, that the provisions of section twent y-three of the act of April twenty- 
sixth, nineteen hundred and six, as amended by this act, are hereby luade ap- 
plicable to ail wills executed under this section." 

Other provisions of the act of May 27, 1908, that may bear upon this 
question are : 

Section 2 as set forth in the raajority opinion further provides : "That the 
jurisdiction of the probate courts of the state of Oklahoma over lands of 
minors * * * shall be subject to the foregoing provisions. * * * " 

"Sec. 5. That any attempted aliénation or incumbrance by deed, mortgage, 
contract to sell, power of attorney, or otlier insti-um'ent or method of incum- 
bering real estate, made before or after the api)roval of this act, which affecta 
the title of the land allotted to allottees of the Five Civilized Tribes prior to 
the renioval of restrictions therefrom, and also any lease of such restrlcted 
land made by violation of law before or after the approval of this act shall be 
absolutely null and void." 

"Sec. 6. That the persons and property of minor allottees of the Five Civil- 
ized Tribes shall, except as otherwise specifically provided by law, be subject 
to the jurisdiction of the probate courts of the state of Oklahoma." 

And further provisions of this section empovver the Secretary of the 
Interîor, under rules and régulations prescribed by him, to exercise 
supervision and control over ail guardians of minors, to the end that 
their estâtes in restricted and other lands shall be preserved and their 
property protected for the benefit of said minors, and the probate 
courts may in their discrétion appoint any représentative of the Secre- 
tary as guardian for such minors, without fee or charge. 

Upon the death of Emma Derrisaw intestate (the restrictions against 
aliénation of the homestead not having been preViously removed, and 
issue born to her since March 4, 1906, surviving her), section 9 of the 
act conferred upon her minor child, Julia Willingham, who was born 
since March 4, 1906, the sole right to the use of the homestead for her 
support until April 26, 1931, unless she should die prior to that date, 
when her right would cease and the land then descend to the heirs of 
her mother Emma Derrisaw Willingham. The minor Julia is still liv- 
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ing, or was at the time of the hearing in the court below, and that court 
held, as I read its opinion, that, upon the death of JuUa's mother intes- 
tate, this minor became entitled only to such use of the land as she 
might mal<e of it, with the restrictions against its aliénation still exist- 
ing; that the use contemplated by the statute did not permit the lease 
of the land for oil and gas mining purposes, because that would amount 
to a disposition of that part of the corpus of the property and prevent 
its going to the heirs of the allottee at the expiration of the minor's 
term as granted by section 9, and would in effect be a conversion for 
the benefit of the minor of that part of this homestead property; that 
the minor could not therefore rightly be allowed anything from the 
proceeds arising from the oil and gas mining lease for her support dur- 
ing the term granted by that section. 

I am unable to concur in that part of the decree, for under section 
9 upon the death of Emma Derrisaw intestate ail restrictions against 
the aliénation of this homestead were removed and it then descended 
to her heirs under the statute of Oklahoma, subject to the right of her 
heirs born since March 4, 1906, the child Julia being the only heir so 
born. The restrictions against aliénation it is true had not, previous to 
her death, been removed in the manner provided by section 1 of the 
act ; but under section 9 ail restrictions upon her land, including this 
homestead, were removed by her death, The removal of the restric- 
tions is, of course, for the purpose alone of permitting aliénation of 
the land. United States v. Knight, 206 Fed. 145, 124 C. C. A. 211. 
And unless aliénation is in fact made the rights of parties in the land, 
other than the right of aliénation, it seems to me are not afifected. But 
if it be conceded that the removal alone of the restrictions by the Secre- 
tary of the Interior can deprive the minor Julia of her right to the use 
of this homestead for the purpose for which it was granted to her, 
clearly she could not be deprived of such right until the restrictions are 
so removed, which in this case was not until November 9, 1912, four 
years after the death of her mother and after her right to the use there- 
of had fully vested in her. The clause of section 9 which reads, "un- 
less restrictions against aliénation are removed therefrom by the Sec- 
retary of the Interior in the manner provided in section one hereof," 
bas référence to and limits the woi'd "aliénation," and does not affect 
the right in or to the land other than the right to alienate or incumber 
it. Emma Derrisaw died intestate in November, 1908, seised in f ee of 
this homestead, the restrictions upon its aliénation not having been pre- 
viously removed, but were removed under section 9 of the act by her 
death. No aliénation of the land, or of its oil and gas deposits, or will 
of Emma Derrisaw, having then been made, its descent was then cast 
upon her légal heirs, subject, however, to the rights of the child Julia 
under section 9, who was born since March 4, 1906, to its use for her 
support until April 26, 1931, or until her death should that occur be- 
fore that date. 

I am unable to bring myself to believe that the right of Julia to the 
use of this entire homestead property, if necessary for her support, 
which vested in her on the death of her mother in November, 1908, 
could be devested by the approval of the Secretary of the Interior four 
years later. Jones v. Meehan, 175 U. S. 1, 32, 20 Sup. Ct. 1, 44 L. Ed. 
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49. Conceding, for the présent, that under section 6 of the act of May 

27, 1908, the Secretary of the Interior was authorized to approve the 
lease after the death of Emma Derrisaw (sections 11, 12, and 13 of 
article 7 of the Constitution of Oklahoma, and sections 3330, 3335, 
6447, 6532, 6554, and 6569 of the Revised Laws of Oklahoma [1910|, 
which confer upon the proper county court of the state of Oklahoma, 
jurisdiction of the persons and property of minors in that state), it 
seems clear that the right of the minor Julia to this entire home- 
stead property, or the income from or proceeds of this homestead, for 
her support during the term granted by section 9, is not, and cannot 
rightly be, barred by the approval of the lease by the Secretary of the 
Interior in November, 1912. Jones v. Meehan, 175 U. S. 1, 32, 20 Sup. 
Ct. 1, 44 L. Ed. 49, above. If this be not true, then, if the homestead 
is not susceptible of use for agricultural or similar purposes, the minor 
would be deprived of ail means of support from its use during the term 
for which it was granted to her. See Malien v. Ruth Oil Company et 
al., 231 Fed. 845, 146 C. C. A. 41. 

It also seems clear that the royalties received under this oil and gas 
mining lease, deposited with the disbursing agency of the Five Civiliz- 
ed Tribes, are rent and income from that part of this homestead, which 
may be rightly used for the support of this minor, and only such of the 
proceeds or income thereof as remains after a reasonable support has 
been furnished to the minor therefrom during the term of her right to- 
the use thereof can rightly be distributed to the heirs, including this 
minor, of Emma Derrisaw. The Congress, in enacting section 9 of this 
act, was not conceming itself with any technical définition or mean- 
ing of the estate or interest in the homestead right to which the chiidren 
of allottees of lands in the Creek Nation born since March 4, 1906, 
would be entitled under that section, for it grants to such chiidren the 
right to the use of such estate, whatever the légal définition of that right 
may be, for their support during the term granted. In Jones v. Mee- 
han, above, it is said, in construing any treaty between the United States 
and an Indian tribe, it must always be borne in mind that the treaty 
must be construed, not according to the technical meaning of its words 
to learned lawyers, but in the sensé in which they would naturally be 
understood by the Indians, citing Worcester v. Georgia, 6 Pet. 515, 
582, 8 L. Ed. 483; Choctaw Nation v. United States, 119 U. S. 1, 27, 

28, 7 Sup. Ct. 75, 30 L. Ed. 306; and the same rule should apply in 
construing the acts of Congress, since the government has adopted that 
method of dealing with Indians, instead of by treaty. 

That the right granted is not a lif e estate may be admitted ; but that 
it is a right to use it for a term of years, subject to the termination oî 
that right by her own death, or the death testate of her mother, prior 
to the expiration of the term granted, cannot be doubted. The oil and 
gas deposits in this land are of a migratory character, and probably its 
principal value, and may be exhausted by the opération of oil and gas 
wells upon land adjacent or near thereto, or dissipated from other 
causes long beîore the year 1931, and thus the allottee, or upon her 
death her heirs, deprived of the principal value and source of revenue 
from this land. Malien v. Ruth Oil Co. et al., 231 Fed. 845, 849, 146 C. 
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C. A. 41, and Barnes v. Keys, 36 0kl. 6, 127 Pac. 261, 45 L. R. A. (N. 
S.) 178, Ann. Cas. 1915A, 515. See, also, as bearing upon this ques- 
tion: Raynolds v. Hanna (C. C.) 55 Fed. 783, 801, and cases there 
cited; Lacey v. Newcomb, 95 lowa, 287, 294, 63 N. W. 704, and its 
citations ; State v. Evans, 99 Minn. 220, 108 N. W. 958, 9 Ann. Cas. 
520, and note; Appeal of Bedford, 126 Pa. 117, 17 Atl. 538. It was 
therefore to the interest of ail the heirs of the allottee, Emma Derrisaw, 
that the oil and gas deposits in this homestead should be disposed of at 
an opportune time, and the proceeds arising therefrom invested or 
otherwise conserved for the support of the minor Julia during the term 
for which she is entitled to the use thereof, and the remainder for the 
benefît of ail the heirs af ter the expiration of such term. 

The fact that the oil wells had net been drilled prior to the death 
of Emma Derrisaw is quite immaterial ; for by the lease of the adult, 
and the minor heirs by their guardian, under authority of the probate 
court, it was intended that the oil and gas deposits should be removed 
from the land, and the lease authorized the sinking of requisite wells, 
in order that such deposits might be removed and the proceeds conserv- 
ed, as before stated. 

As to the minor défendant, Tootie Riley, and the défendant Doc Wil- 
lingham, it appears that Tootie Riley was born prior to March 4, 1906, 
but whether before or after September 1, 1902, does not definitely ap- 
pear ; but, whether before or after that date, she was entitled to enroll- 
ment as a member of the Creek Nation, and to participate in the al- 
lotment and distribution of its lands and funds under the acts of 
April 26, 1906 (34 Stat. c. 1876, p. 148), and June 21, 1906 (34 Stat. c. 
3504, pp. 325, 341), amending the act of 1902, as held in the case of 
Gritts V. Secretary of the Interior, 224 U. S. 640, 32 Sup. Ct. 580, 56 L. 
Ed. 928. Doc Willingham married Emma Derrisaw in July, 1905, and 
the minor Julia is the issue of that marriage, born February 11, 1907. 
Neither the minor Tootie Riley nor Doc Willingham is therefore enti- 
tled to anything under the act of May 27, 1908, except as they may in- 
herit from the allottee Emma Derrisaw, and as such heirs their rights 
are subject to the right of the minor Julia Willingham in this home- 
stead ; and it seems to me that the purpose of section 9 of that act is to 
enable minor children born since March 4, 1906, to hâve the use of the 
homestead of their parents dying intestate for the term granted by 
that section, and it should be given a libéral construction to efifectuate 
that purpose. 

Whether or not the provisions of section 6 of the act of May 27, 
1908, which confers upon the probate courts of Oklahoma jurisdiction 
of the persons and property of thèse minors, deprives the Secretary 
of the Interior of the right to remove restrictions against aliénation of 
the property of such minors after their rights become vested, is a ques- 
tion not raised in the trial court, has not been discussed hère, and need 
not be considered. 

The record fails to show what amount of the royalties arising from 
the lease in question will be sufficient for the reasonable support of the 
minor Julia during the term for which she is entitled to such use ; the 
cause should be remanded to the District Court, to ascertain the reason- 
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able value of such support, and to provide for its payment to her eut of 
the royalties now in the custody of the superintendent or disbursing 
agency of the Five Civilized Tribes, or that it may hereafter receive 
for such royalties, before the remainder of such fund is distributed to 
the légal heirs of Emma Derrisaw. 



In re MIDTOWN C0NTI{ACTIN(3 GO. 

(Circuit Court of Appeals, Seooiid Circuit. May S, lOlV.) 

No. 225. 

1. Bankktjptct <©=>29.3(1) — .TunismcTioN of Coc'ht3 of Banketiptct — Ad- 

verse Claims. 

Bankr. Aet .Tuly 1. 1S98, c. .541, § 2.^?^. SO Stat. .552 fOomp. St. 1916, § 
9C07), provides tliatTJnited States Circuit Courts sliall liave jurisdiction 
of ail coutroversiGs at law and in equity, as distingulshed froni proceed- 
ings in bankruptcy, between trustées and adverse claimants concerrnns 
property acquired or clainïed liy tlie trustées, to the saine extent only as 
though such controversies had beon between the bankrupts and such ad- 
verse claimants. SuMivision "b" provides that suits by tho tnistee shall 
only be brought or prosecuted in the courts vv'here the bankrupt might 
hâve brousïht or prosecuted them, if proeeedings in bankruptcy liad not 
been instituted, unless by consejit of the projiosed défendant. Held tbat, 
if a real adverse claim exists, as distlnguisbe<l frotn one merely colorable, 
the claimant cannot be conipelled against bis will to try the issiie in the 
Mnkruptcy court, and whether tlie clainï is real or colorable does not 
dépend upon whether it turns upon a question ot fact or one of law, but 
on whether the claim rests upon more prêteuse of fact or law, not put for- 
ward in good faith, and if there is a real question, either of law or fact, 
the trustée must institute bis independent action in a court having juris- 
diction of the subject-matter. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 411.] 

2. Bankruptcy <S=»2SSd) — Summaey Proceediwgs— Xature of Claim. 

A eontract for the coiistraction of a school building authorized the 
board of éducation, upon the contractor's default, to stop ail work by the 
contractor and complète the eontract itself, and in such ca.se to use ail 
ociuipnient and materials found upon the work. Hcld that, where the 
board had deelared the contractor in default and taken possession of bis 
plant and builtling material before a pétition in bankiaiptcy was tiled, its 
ciaim to such material and plant involved a substanthil question of law, 
which could not be detcrmined in a sununai-y proceeding, except vvith 
tlie board's cousent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447.] 

Hough, Circuit Judge, dissenting. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the Midtown Contracting Company, bankrupt. On 
pétition to revise an order (238 Fed. 871) reversing an order of the réf- 
érée denying a pétition of the trustée for a summary order requiring 
the Board of Education of the City of New York to deliver certain 
property to him. Reversed, and trustee's motion denied. 

^zsFot other cases see same topie & KEY-NUMBER in ail Key-Numbered Digeats & Indexe* 
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Lamar Hardy, Corp. Counsel, of New York City (R. Percy Chitten- 
den and Joseph L. Pascal, both of New York City, of counsel), for 
petitioner. 

Olcott, Gruber, Uonynge & McManus, of New York City (David 
W. Kahn, of New York City, of counsel), for trustée. 

Before WARD, ROGERS, and HOUGH, Circuit Judges, 

ROGERS, Circuit Judge. The petitioner claims to be entitled to use 
certain building material and equipment bi'ought by the bankrupt up- 
on the grounds of the Evander Childs High School, in the borough 
of the Bronx, in the city of New York, for the completion of the high 
school under a certain contract for the construction of the building 
entered into between the petitioner and the bankrupt, dated October 
13, 1914. The contract provided that the contractor should furnish 
ail the labor and material necessary for the érection of the building 
for the su i of $414,141.00 to be paid in certain installments. Pay- 
ments under the contract bave been inade to the amount of $273,721.39. 

It appears that before the work called for by the contract was com- 
pleted the contractor found itself in financial difhculties and did net 
prosecute the work. Thereupon in July, 1916, the superintendent of 
school buildings certified to the committee on school buildings of the 
board of éducation that the performance of the work under the con- 
tract was unnecessarily and unreasonably delayed, and that the con- 
tractor was willfuUy violating the conditions and covenants of the con- 
tract, and that the work was not being done or progressing according 
to the terms of the contract. And on the Dth day of August, 1916, 
the committee on school buildings passée! resolutions declaring the con- 
tractor to be in default, and hotified the contractor to discontinue ail 
work under this contract, and that it would proceed to complète the 
building under the provisions of clause O of the contract. 

A written notice to the foregoing effect. signed by the chairman of 
the committee on school buildings, was served upon the contractor on 
the llth day of August, 1916, on which day the board of éducation of 
the city of New York took possession of the building material and 
plant on the grounds of the Evander Childs Iligh School, which had 
been brought there by the contractor, and it placed watchmen to take 
care of the uncompleted building and of the building material and 
plant on the grounds. Thereaf ter the board relet the contract for the 
completion of the Evander Childs Iligh School to Conners Bros. Com- 
pany, by which contract the board gave to Conners pjros. Company 
the right to use the building material and plant of the Midtown Con- 
tracting Company upon the line of the work in the completion of the 
building. 

Clause O of the contract contained the f ollowing provision : 

" * * * If at any tinie the superintendent of school buildings shall be 
of the opinion, and shall so certify lu writlng to the couimittee on buildings, 
tliat the performance of the contract is unnecessarily or unreasonably de- 
layed, or that the contractor is willfully violating any of the conditions or 
covenants of this contract, * * • the comniittçe on buildings shall notlfy 
the contractor to discontinue ail work or any part thereof, under this con- 
tract, *■ *•; * aud thereupon the conti-actor shall discontinue the work or 
such part thereof,. iiud the board of éducation shall thereupon ha,ve the power 
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to contract for the completion of the contract In the nianner prescribed by 
law, or to place such and so many persons as it may deem advisable, by con- 
tract or otherwlse, to work at and complète the work herein described, or 
such part thereof, and to use such materlals as he may find upon the Une o£ 
the work, and to procure other materlals for the completion, so as to fully 
exécute the same In every respect, and the cost and expenses thereof at the 
reasonable market rates shall be a charge against the contracter, who shall 
pay to the party of the flrst part the excess thereof, If any, over and above 
the unpaid balance of the amount to be paid under this contract; and the 
contracter shall hâve no claim or demand to such unpaid balance, or by rea- 
son of the nonpayment thereof to him, and shall forfeit ail claim to any mon- 
eys retained; and no molds, models, centers, scaffolding, planks, horses, der- 
ricks, tackle, implements, power plants, or building material of any klnd be- 
longlng to or used by the contracter shall be removed so long as the same 
may be wanted for the work." 

On the ISth day of August, 1916, or six days after the board of 
éducation had declared the Midtown Contracting Company to be in 
default, and after the board had taken possession of the building ma- 
terial and plant of the contracter upon the Une of the work under 
clause Q of the contract, an involuntary pétition in bankruptcy was 
filed, and on the 7th day of September, 1916, the contracter was ad- 
judged a bankrupt. The trustée of the bankrupt on December 9, 1916^ 
made a motion before the référée in bankruptcy for an order requir- 
ing the department of éducation to turn over to the trustée ail of the 
building material and equipment brought on the ground of the high 
school by the bankrupt for use in the construction of the building un- 
der the contract, and declaring that the daim of title thereto set up 
by the department of éducation was colorable and void as against the 
trustée. 

The attorneys for the trustée contended before the référée that the 
above provision of the contract, whereby the contracter gave to the 
board of éducation of the city of New York the right to use its ma- 
terlals and plant upon the line of the work to complète the building 
in case the contracter defaulted, was invalid as against the trustée of 
the bankrupt contracter ; and the attorney for the city of New York 
asserted that a question of fact was involved, and denied that the réf- 
érée was without jurisdiction to pass upon the issues raised by the 
opposing affidavits. On the record, the assets in controversy appear 
to hâve been purchased f rom unspecified materialmen and to hâve been 
brought on the ground by the contracting company after the date of 
the contract, and at ail tJmes thereafter to hâve been owned by the 
contracter. The record also discleses that possession of the assets was 
taken by the department of éducation before the filing of the pétition 
in bankruptcy. 

The référée denied the pétition ef the trustée for the summary order 
requested, stated that he was satisfied that the controversy was one in 
which the parties should be remitted to a plenary action, and that he 
was without authority to grant a summary order. The District Judge 
has reversed the référée, and held that the trustée is entitled to the 
summary order asked for by him. Judge Mayer in bis opinion dé- 
clares that there isno dispute of fact between the parties, and adds> 
whether or net a summary order is the proper relief dépends solely 
upon whether the question involved is one of fact or one of law. 
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It is not disputée! that, at the time the board of éducation took pos- 
session of the property involved herein, the bankruptcy proceedings 
had not been instituted. With this fact conceded, we are led to inquire 
as to the effect of the appointaient of the trustée in bankruptcy upon 
the rights of the board of éducation in this property. The property 
being of a tangible nature and in possession of the city of New York, 
which claims a bénéficiai interest therein, can the city be compelled 
by the trustée to hâve its rights adjudicated in a summary proceeding 
in a court of bankruptcy, or is the city entitled to be heard in a plenary 
action ? 

Section 23 of the Bankruptcy Act reads as foUows; 

"Sec. 23. a. The TJnited States Circuit Courts shall hâve jurisdietlon of ail 
controversles at law and in equity, as dlstinguished f rom proceedings in bank- 
ruptcy, between trustées as such and adverse elaimants concerning the prop- 
erty acquired or claimed by the trustées. In the same manner and to the same 
extent only as though bankruptcy proceedings had not been instituted and 
such eontrovei'sies had been between the bankrupts and such adverse elaim- 
ants. 

"b. Sults by the trustée shall only be brought or proseeuted in the Courts 
where the bankrupt, whose estate is belng admlnlstered by such trustée, migbt 
hâve brought or proseeuted them if proceedings in bankruptcy had not been 
instituted, unless by consent of the proposed défendant, except sults for the 
recovery of property under section sixty, subdivision b ; section sixty-seven, 
subdivision e ; and section seventy, subdivision e. * • ♦ " 

U. S. Compiled Statutes (1916) Ann. volume 9, § 9607. 

The exceptions under clause "b" do not now concern us, and they 
relate to certain cases over which the fédéral and state courts are giv- 
en a concurrent jurisdiction. The Suprême Court repeatedly held 
under the Bankruptcy Act of 1867 (Act March 2, 1867, c. 176, 
14 Stat. 517) that the right of an assignée in bankruptcy to assert a 
title in property transferred by the bankrupt before the bankruptcy 
to a third person who thereafter claimed to hold it adversely to the 
assignée could only be enforced by a plenary suit at law or in equity 
under the second section of the act, and not by summary proceedings 
under the first section thereof. Smith v. Mason, 14 Wall. 419, 20 L. 
Ed. 748 (1871); Marshall v. Knox, 16 Wall. 551, 557, 21 h. Ed. 
481 (1872); Eyster v. Gaff, 91 U. S. 521, 525, 23 L. Ed. 403 (1875). 
In the case last cited the court, speaking through Mr. Justice Miller, 
said: 

"Tlie opinion seeins to hâve been quite prévalent In niany quarters at one 
time, that, the moment a man is declared bankrupt, the District Court which 
lias so adjudged draws to Itself by tiiat act not only ail control of the bank- 
rupt's property and crédits, but that no one can litigate with the assignée 
coutested rights in any other court, except in so far as the Circuit Courts 
bave concurrent jurisdiction, and that other courts can proceed no further in 
sults of which they had at that time tull eognizance ; and it was a prévalent 
practice to bring any person, who contested with the assignée any matter 
i;rowing out of disputed rights of property or of contracts, into the bank- 
rupt court by the service of a rule to show cause, and to dispose of their 
rights in a summary vyay. This court has steadily set its face agalnst this 
view. The debtor of à bankrupt, or the man who contests the right to real 
or Personal property with him, loses none of those rights by the bankruptcy 
■of his adversary. The same courts remain open to him in such contests, and 
the statute has not dlvested those courts of Jurisdiction in such actions. If 
it has for certain classes of actions conferred a jurisdiction for the beneflt 
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of the assignée in tlie Circuit and District Courts of tlie United Statos, il is 
concurrent with and does not dlvest that of tlie state courts." 

In Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 
h. Ed. 1175 (1900), the court had the act of 1898, the one now in force, 
under considération. Attention was directed to the omission from that 
act of certain provisions contained in the act of 1867, before referred 
to, and the addition in their place of section 23, and it was held that 
the District Court could not, without the defendant's consent, enter- 
tain jurisdiction over suits brought by trustées in bankruptcy to set 
aside transfers of property made by a bankrupt to third parties before 
the institution of the proceedings in bankruptcy. 

In Mueller v. Nugent, 184 U. ,S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405 
(1902), the Suprême Court recognized the right to proceed summarily 
where the adverse claim is merely colorable. By proceedings sum- 
marily is meant by pétition and rule to show cause. The question pré- 
sentée! in that case was whether the trustée is obliged to resort to a 
plenary suit in cases where property of a bankrupt comes into the pos- 
session of a third party as the agent of the bankrupt, before the filing 
of the pétition in bankruptcy and to which such third party asserts no 
adverse claim but simply refuses to turn over the property. The con- 
clusion was that in the case of claims merely "colorable" there is no 
necessity for a plenary action. The court said: 

"The bankruptcy court would be lielpless Indeed îf the bare refusai to tnrn 
over could eoncluslvely operate to drive the trustée to an action to recover 
as for an indebtedness, or a conversion, or to proceedings in chaneery, at the 
risk of the accompaninients of delay, complication, and expense, intended to 
be avoided by the simpler methods of the bankrupt law." 

In the above case emphasis is to be laid on the fact that the property 
came into the possession of the third party as the agent of the bank- 
rupt and that he asserted no adverse daim. 

In Jaquith V. Rowley, 188 U. S. 620, 23 Sup. Ct. 369, 47 L. Ed. 620 
(1902), it was held that the District Court did not hâve jurisdiction in 
a summary proceeding on the pétition of the trustée to compel one, 
vvho received money to indemnify him for giving bail bonds for a per- 
son subsequently and more than four months thereafter adjudicated a 
bankrupt, to turn over to the trustée in bankruptcy the money so re- 
ceived. The court, through Mr. Justice Peckham, said : 

"To extend such a jurisdiction over an adverse clalmant would be within 
the prohibition of section 23, 'a' and 'b,' whether such jurisdiction were ex- 
erted by an action strictly so-called or by a summary application to the court 
in bankruptcy. Jt is the e-iercise of juri.sdiction which the section prohibits, 
and the particular uiethod of procédure in the court is immaterial. The 
surety in vvhose hands the money was deposlted to indemnify him for his 
liabilky on the bail bond was an adverse claimant within the meaning of 
that section of the act, and could not be proceeded agalnst in the bankruptcy 
court uhless by hIs consent, as provided for therein. It is not necessary in 
order to be an adverse clalmant that the surety should claim to be the ab- 
solute owner of the property in his possession. It is sufflcient if, as in the 
présent case, the money was deposited with him to indernnify him for his 
liability upon the bail bond and that liability had not been deterniined and 
satlsfied. If the trustée désire to. test tlie question of the rlght of the surety 
to retain the money he must do so in accordance with the provisions of the 
section of the baukrupt law abo\'e referred to." 
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In Babbitt v. Dutcher, 216 U. S. 102, 113, 30 Siip. Ct. 372, 377, 54 
L. Ed. 402, 17 Ann. Cas. 969 (1909), the court, speaking through Mr. 
Chief Justice Fuller, said: 

"There are two classes ot cases arisîng under the act of 1898 and cou- 
trolled by différent principles. The flrst class is where there is a claim of 
adverse title to property of the bankrupt, based iipon a transfer antedating 
the banUruptey. The other class is where there is no claim of adverse title 
based on any transfer prior to the bankruptcy, but where the property is in 
the physical possession of a third party or of an agent of tlie banlsrupt, or of 
an offieer of a banlirupt corporation, who refuses to deliver it to the trustée 
in bankruptcy. In the former class of cases a plenary suit must be brought, 
either at law or in equity, by the trustée, in whicli the adverse claim of title 
can be trled and adjudieated. In the latter class it is not necessary to bring 
a plenary suit, but the bankruptcy court may act summarily, and may uiake 
an order in a summary proceeding for the delivery of the property to the 
trustée, without the formality of a fonnal litlgation." 

According to the doctrine thus stated by the Chief Justice, as the 
title or bénéficiai interest of the city of New York is adverse and is 
based upon a transfer antedating the bankruptcy, the trustée must 
bring a plenary action in which the claim can be adjudieated. 

In Re Howe Manufacturing Company (D. C.) 193 Fed. 524 (1912), 
District Judge Evans, in discussing the summary jurisdiction of the 
bankruptcy court, said: 

"While considering this question, we may also inquire whether relief could 
be given the trustée in this proceeding in bankruptcy proper, either sum- 
marily or by a plenary action (if we can regard the pétition as suclO filed 
therein. As we bave seen, the trustée was directed to proceed against Jeffer- 
son. But it did not follow that It could introduee another action into this 
proceeding in bankru])tcy in order to do so. If In a proceeding in bankruptcy 
proper the trustée could intrude a separate suit against every debtor of the 
isankrupt, no différence \^■hat the deniand might he, we should hâve a con- 
glomeration of issues of the most remarkable estent and character in a bank- 
ruptcy proceeding. Xothing of the sort was contemplated by Congress, nor 
provided for by the act. On the contrary, the trustée, if he succeeds to the 
rigbts of the bankrupt, must do as the latter would bave been compelled to 
do, and, if he bave any claim to property or any right to recover upon any 
Indebtedness alleged to be due from another person, he must, like every other 
litigant, institute his own separate and independent action in a court hav- 
Ing .iurisdiction of the sub.1ect-matter, and bave his claim regularly adjudi- 
eated in due cour.se of law. Eeing a trustée in bankruptcy gives him no spé- 
cial privilèges in the courts. Ile stands there like other people. Thèse gên- 
erai propositions seem to admit of no doubt. There are cases, however, which 
are exceptional, and in them summary proceedings may be resorted to, for 
example, in cases where property is in the possession of the trustée and 
therefore in custodia legis. If that possession is interfered with, summary 
action is admissible, and where the bankrupt refuses, or sonie agent of his 
refuses, to deliver to the trustée property belonging to the estate, a similar 
course is open. But thèse exceptions do not embrace cases where there are 
adverse claims to the property made in good faith, nor those in which there 
is an outstanding indebtedness of any character. Nor do they embrace a case 
where a third person bas the property in his possession claiming it adversely, 
nor a case where recovery on a contract is sought, for in respect to ail sueh 
cases it cannot be said that the debtor is in 'possession' of any property of 
the estate witbln the rule as to sunnnary proceedings." 

And in Re Bacon, 210 Fed. 129, 134, 126 C. C. A. 643, 648 (1913), 
we said: 

"If it be aseertained by proper inquiry that a real adverse claim exists, no 
matter how ill suyjported it may appear to be, a court of bankrijptcy cannot 
Hummarily décide as to the valldity of the claim." 
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In Re Luken, 216 Fed. 890, 133 C. C. A. 94 (1914), the question 
was before the Seventh Circuit. The court said: 

"In the présent proceeding there is no confllct about the facts, and the trus- 
tée therefore oontends that the bankruptcy court had summary jurisdlctlon 
to conipel Steger to surrender possession by the summary process of a con- 
tempt order or other summary means. Hls argument is that, * * * the 
légal proceedlngs belng taken agalnst the défendant therein whlle the de- 
fendant was Insolvent, we mlght hâve no difficulty, the facts belng undls- 
puted, in determining that the adverse holder's elaim of légal right to retain 
possession was so clearly without substance, so vold of color, as to brlng 
hlm wlthin the summary jurisdictlon of the bankruptcy court. But it seems 
to us that a eontroversy may be as substantlal in regard to the légal rlghts 
of a party on undisputed facts as Is a eontroversy whereln the only confllct 
3s on the facts. Our observation and expérience Is that there are fuUy as 
mauy controversles in plenary sults over the question of légal rights on un- 
disputed facts as there are controversles respeetlng the facts." 

In Remington on Bankruptcy (2d Ed. 1915) § 1796, the author, 
in referring to the matter of summary jurisdiction, states that, if some 
third party claims a bénéficiai interest in the property which he has 
in his possession (except in certain instances with which we are not 
now concerned), "he need not corne into the bankruptcy proceedings for 
his rights, and the trustée cannot bring him into the proceedings and 
he is entitled to be heard in a plenary action." 

In Black on Bankruptcy, § 404, the law is stated as follows : 

"\^'henevor a trustée In bankruptcy lays clalm to money or property which 
is in the possession of a third person, and pétitions for an order requirlng Its 
surrender to him, the court of bankruptcy hsis Jurisdiction to cite such per- 
son to show cause why he should not be requlred to yleld up the money or 
property to the trustée. And if the respondent dénies that the property In 
question belongs to the estate in bankruptcy and sets up a clalm of title in 
hlmself, the court has jurisdictlon to Inqulre and détermine whether or not 
such elaim is genuine, really adverse, and Interposed in good faith. If It 
shall détermine that such elaim is merely colorable or flctltious, frlvolous on 
its face or plalnly false, or manlfestly pretended and without any founda- 
tion in law, it may proeeed to make the order asked by the trustée ; but on 
the other harid, if it shall be determlned that the respondeut's clalm to the 
property Is genuine and interposed in good faith and with the intention of 
supportlng it, the court cannot proeeed to inqulre into tlie merlts, but must 
dismlss the pétition and remit the trustée to his remedy by a plenary suit." 

The courts hâve held in numerous cases that a stranger to the pro- 
ceedings in bankruptcy, who sets up an adverse title to property which 
is claimed by the trustée as assets of the bankrupt, cannot be compelled 
to submit his elaim to adjudication in a summary proceeding in the 
court of bankruptcy provided his elaim is made with the apparent in- 
tention of defending it in good faith and is not merely colorable, but 
is entitled to be heard in a plenary suit. Courtney v. Shea, 225 Fed. 
358, 140 C. C. A. 382 (1915); In re McCrum, 214 Fed. 207, 130 C. 
C. A. 555 (1914); First National B.ank v. Hopkins, 199 Fed. 873, 118 
C. C. A. 321 (1912); Johnston v. Spencer, 195 Fed. 215, 115 C. C. A. 
167 (1912); Cooney v. Collins, 176 Fed. 189, 99 C. C. A. 543 (1910); 
In re Horgan, 158 Fed. 774, 86 C. C. A. 130 (1907); In re Baudouine, 
101 Fed. 574, 41 C. C. A. 318 (1900). 

[1] We understand the rule in ail such cases to be that if a real 
adverse daim exists, as distinguished from one which is merely color- 
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able, the claimant cannot be compelled against his will to try the issue 
in tiie court of bankruptcy. Whether the claim is real or colorable does 
not dépend upon whether it turns upon a question of fact or upon a 
question of law. Does the claim rest upon mère pretense of fact or of 
law? Is it put forward in good faith, and in that sensé is it real? 
Or is it put forward in bad faith, and therefore unreal? If there is 
a real question either of law or of fact, the claimant need not sub- 
mit it to the court of bankruptcy, unless he consents to do so; but 
the trustée must institute his independent action in a court having 
jurisdiction of the subject-matter and hâve the claim regularly ad- 
judicated, as the bankrupt himself must hâve done, had bankruptcy 
proceedings not been pending. 

Bankruptcy proceedings are a branch of equity jurisprudence, and 
the provisions of the Seventh Amendment securing a right to trial 
by jury are not applicable thereto. The issues involved in such pro- 
ceedings are therefore to be tried by the court, subject to the right of 
the court in its discrétion to submit any spécifie question of . fact to 
a jury in which case the jury's détermination is merely advisory, and 
subject to the further exception that the Bankruptcy Act expressly 
gives to the debtor resisting his adjudication as a bankrupt the ab- 
solute right to hâve the issues as to his insolvency and as to his having 
committed the act of bankruptcy charged determined by a jury. U. 
S. Compiled Statutes, volume 9, § 9603. But this right is personal 
to the bankrupt, and can only be had on his demand, and then simply 
as regards the two questions above mentioned. It is évident, there- 
fore, that, if a trustée seeks to recover property held by an adverse 
claimant, the latter should hâve the same right as against him that 
he had as against the bankrupt to hâve his claim of title passed on by 
a jury in a plenary action, unless his claim is clearly colorable. 

If, however, the claim does not rest upon a disputed question of 
fact, but rests upon a question of law, which must be decided in any 
event by a court, it is not so évident that upon principle it should be 
determined in a plenary suit, râther than summarily in the bankruptcy 
court. To allow the matter to be disposed of in a summary proceed- 
ing deprives the claimant of no constitutional right, not being con- 
trary to due process of law. It is the gênerai purpose and pollcy of 
the bankruptcy law to settle estâtes with expédition and without un- 
necessary expense. If an adverse claim which turns on a question 
of law is not to be settled in the bankruptcy court without the bank- 
rupt' s consent, it may cause delay in the settlement of the estate and 
increase the expenses incident thereto. But it does not follow for 
any of thèse reasons that a claim based on a question of law which is 
not colorable can be disposed of in a summary proceeding. 

The District Judge in the case at bar arrived at the conclusion he 
did because of a misapprehension of two cases decided by this court, 
which he thought were intended to lay down the proposition that 
whether' or not a summary order is the proper relief dépends solely 
upon whether the question involved is one of fact or one of law. In 
the case of In re R. & W. Skirt Co., 222 Fed. 256, 138 C. C. A. 67 
(1915), payment of a debt was conceded to hâve been made out of the 
bankrupt's estate after the pétition in bankruptcy was filed and the 
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question was whether money so paid was recoverable in a summary 
proceeding. This court, speaking through Judge Coxe, said: 

"Thls upon admitted facts is a question of law. The court would, there- 
fore, hâve been justifled in dealing- with it in a summary proceeding and, in 
order that the estate may be speedily and economically settled, It should 
hâve done so. Thèse views, we thinlî, are supported by Lazarus v. Prentice, 
234 U. S. 263, 266, 34 Sup. Ct. 851, 58 L. Ed. ISaô: Everett v. Judson, 228 
U. S. 474, 478, 33 Sup. Ct. 568, 57 L. Ed. 927. 46 h. R. A. (N. S.) 154 ; Bryun 
V. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814; Mueller v. 
Nugent, 184 U. S. 17, 22 Sup. Ct. 269, 46 L. Ed. 405." 

While the question was one of law, it was purely colorable, and ail 
that was actually decided was that an adverse claim merely colorable, 
though there was no disputed question of fact, but only of law, could 
be determined by summary order. 

In Alco Film Corp. v. Alco Film Service of Minnesota, 234 Fed. 
55, 148 C. C. A. 71 (1916), this court held that the District Court had 
jurisdiction to proceed by summary order to dispose of claims, the 
facts being undisputed. The District Judge had exercised his juris- 
diction and in his opinion said : 

"The first objection proceeds upon the theory that, where facts are undis- 
puted, and only a question of law is involved, and the question of law is 
debatable, the person resisting is an adverse claimant. Such is not the law." 

This court did not pass on the language quoted, but simply affirmed 
the orders holding that the objection to the jurisdiction had been 
waived. The adverse claim was clearly colorable. 

In Re Michaelis & Lindeman, 196 Fed. 718 (1912), which was a 
case in the District Court for the Southern District of New York, 
the learned District Judge, after stating that there is no power in the 
bankruptcy court by summary order to divest a third party of any title 
(even a fraudulent one) asserted by him against the bankrupt or his 
trustée, added: 

"But this does not prevent the entry of a summary order, where the only 
title set up resta, not upon any matter of fact, but upon a statement of law." 

No authority is cited and no reason is given for this statement o£ 
the law. 

In 7 Corpus Juris, p. 106, it is said that, when goods alleged to be- 
long to the bankrupt are in the possession of a third person claiming 
to be the owner: 

"The true rule as to such cases appears to be that the court of bankruptcy 
has Jurisdiction to proceed summarily to the extent of ascertalning whether 
or not there is any foundation for the adverse claim, and if it appears to be 
without foundation it may order the property turned over to thé trustée; 
but if it appears that there Is some foundation for the adverse claim and 
questions of fact are involved, the summary proceedings caii go no furtber 
and the rlght of possession must be trled lû pleuary action." 

If the writer would hâve it understood that if the adverse daim 
has some foundation, and questions of law and not of fact are in- 
volved, it may bedisposed of summarily, the authorities he cites do 
not support him ; and we are not, disposed to attribute to him any 
such intention. We dp not feel ourselves concluded by the two pre- 
yious décisions of this court, for we do not understand them, or either 
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of them, as intending to assert that an adverse claim whîch is not 
colorable can be summarily settled in the bankruptcy court against the 
consent of the claimant, provided it raises an issue of law and not of 
fact. We find no support for that view in the décisions of the Su- 
prême Court, or in those of any of the Circuit Courts of Appeals or 
in any of the District Courts, except in the Southern district of New 
York' 

121 The question raised by the adverse claimant clearly involves a 
suîjstantial question of law, and therefore it cannot be determined in 
a summary proceeding, except with the claimant's consent. 

The order of the District Judge is reversed, and the motion of the 
trustée is denied. 

HOUGH, Circuit Judge (dissenting). This pétition to révise should 
be dismissed ; it was prematurely or improperly taken. The référée 
refused jurisdiction upon inspection of pleadings. The court reversed 
his order, and ihstructed him to proceed with an ascertainment of 
facts. This was in accordance with the ruling in Re Goldstein, 216 
Fed. 888, 133 C. C. A. 91 (C. C. A. 7th), to the effect that the District 
Court may pursue the summary method to the point of ascertaining 
that the alleged adverse claim is substantial and not merely colorable. 
No trial was ever had, and the order directing it is the subject for 
review. As we hâve no means of knowing whether the claim is either 
adverse or colorable, except an ex parte statement, there is nothing 
to review. For this reason I dissent from the judgment given. 

But the opinion of this court, dealing with what I consider a moot 
point, asks and answers the question : What is a colorable adverse 
claim? In so doing the prior décisions of this court hâve been dis- 
approved; therefore I dissent from the opinion. It seems to be ad- 
mitted (and is undeniable) that under Babbitt v. Dutcher and Mueller 
V. Nugent, supra, the bankruptcy court may not proceed summarily to 
adjudicate upon the rights of an adverse claimant whose claim is more 
than colorable and based upon a transfer antedating the bankruptcy. 
Whether in this case there ever was a transfer antedating bankruptcy 
is the question of fact, as to which no évidence has been taken. This 
renders inquiry into the meaning of the words "colorable" and "ad- 
verse" necessarily in vacuo. 

The proposition laid down for law is that of In re Luken, 216 Fed. 
890, 133 C. C. A. 94, and is équivalent to saying that, assuming no 
disputed question of fact, any debatable proposition of law consti- 
tutes its maker an adverse claimant. This in turn identifies "arguable" 
or "debatable" with "colorable" ; the latter being the word of control- 
ling and numerous décisions. A colorable question of law is a mean- 
ingless phrase. As a modifier in légal parlance, "color" means ap- 
pearance, as distinct from reality. Colorable law is certainly no more 
than "color of law," which "does not mean actual law." McCain v. 
Des Moines, 174 U. S. 175, 19 Sup. Ct. 644, 43 h. Ed. 936. Both 
"color" and "colorable" always connote prêteuse, sham, or falsity. 
Chicago, etc., Co. v. Allfree, 64 lowa, 500, 20 N. W. 779; Virginia 
V. De Hart (C. C.) 119 Fed. 628. 
243 F.— 5 
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In a case earlier than the Luken and Goldstein décisions the same 
court declared the true rule to be that, "where the party in possession 
sets out in his answer facts which, if true, would constitute an adverse 
title," a summary proceeding is not proper. In re Blum, 202 Fed. 
887, 121 C. C. A. 241. This must be construed with the Goldstein 
ruling, supra. In re Yorkville Coal Co., 211 Fed. 621, 128 C. C. 
A. 570, this court held that an adverse claira was disclosed by tes- 
timony which, "if submitted in a court and no évidence offered in 
contradiction, vi^ould be sufficient to support a judgment in favor of 
the claimant." Thèse words mean the same thing as those quoted in 
the opinion of the majority from In re R. & W. Slcirt Co., 222 Fed. 
256, 138 C. C. A. 67, where it was further and truly said that "the 
purpose of the act will be largely defeated if, each time a question of 
law arises over the title to property, an action at law or a suit in equity 
must be commenced." 

To say that the adverse position must rest upon testimony which, 
if uncontradicted, would support it, and then add to that the doctrine 
that an arguable or debatable proposition of law is enough to put the 
trustée to the delay and expense of a suit, leaves summary jurisdiction 
resting on nothing but agreement. Nor can oùr prior décisions ba 
explained away by now calling the claims merely colorable; in the 
Skirt Company Case the report contains no statement of what the 
point of law was; but it was plainly debatable, as counsel differed 
about it and the claimant prevailed in the lower court. 

In Alco Film Corporation v. Alco Film Service, 234 Fed. 55, 148 
C. C. A. 71, the report shows on its face that the question of adverse 
daim was specifically raised. Objection to service of the order out- 
side the district was waived, but nothing else ; and it was impossible 
to décide that case as it was decided without holding that a claimant 
who raised merely propositions of law was not entitled to require a 
plenary suit to test his rights. 

The doctrine enunciated in the case from this court was substan- 
tially adhered to in Courtney v. Shea, 225 Fed. 358, 140 C. C. A. 382 
(C. C. A. 6th), where it was held that summary proceedings should be 
dismissed when it appeared that the claim set up existed when péti- 
tion filed, and' "if supported by uncontradicted testimony would sus- 
tain a judgment in favor of the claimant." No amount of uncontra- 
dicted testimony can sustain a judgment unless the law awards it. 

I do not think the District Judge misapprehended the décisions of 
this court ; on the contrary, this judgment overrules them. 
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DOANE V. CALIFORNIA LAND CO. 
(Circuit Court of Appeals, Ninth arcult, May 2S, 191T) 

No. 2854. 

1. Abatement and Revival (g=>12 — Pendencï of Prior Action — State and 

FEDERAL Courts. 

The pendency in a stat« court of a suit to liave a déclaration of trust 
declared a mortgage, to redeem thereunder, and to restrain tlie trustée 
from selllng, was no ground for dismissing a suit in tlie fédéral court, 
by persons claimlng under a sale by the trustée, to quiet title as against 
the claim of the plaintiff in the state court suit, as the peudency of an 
action in a state court is no bar to proceedlngs concerning the same 
matter in the fédéral court having jurlsdiction. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. §§ 
87-91, 94, 95, 98.] 

2. Courts ®=»312(8) — Fédéral Courts — Jurisdiction — Conveyances to Giv- 

EN JURISDICTION. 

Where the incorporation of a company to take title to land was bona 
fide and for the purpose of afCording a means of handling and selllng 
the land expedltiously and without the inconvenience Incident to an 
ownership and control by numerous owners, and the conveyance to the 
corporation was bona flde and without resen'ation of any riglit in the 
trustée, the fact that it was also sought by such Incorporation to secure 
the necessary diversity of cltizenship to enable the jurlsdiction of the 
fédéral court to be invoked in any litigatlon did not deprlve such court 
of jurlsdiction of an action to quiet title to the land. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. B 8G5-867.] 

3. MOETGAQES <S=»8 ClIAEACTEB OF INSTRUMENT — DECLARATION OF TBUST^ — 

"Lien" — "Mortgage." 

Owners of land, who had contracted to sell it to défendant, conveyed it 
to a bank by an absolute deed, and subsequently, by agreement of ail 
parties, the bank exeeuted a déclaration of trust stating that the convey- 
ance to it was for the benefit of persons named, and that the bank had 
paid no considération and had no Interest therein other than as trustée. 
It then provided that the bank should hold the property to secure to tbe 
vendors the payment by défendant of an amount speclHed in installments ; 
that on payment of the first two installments défendant should recelve 
possession ; that thereafter the land in half sections might be released to 
défendant on payment of a speclfled amount to be applied on the next In- 
stallment; that the trustée should apply moneys realized to the payment 
of its expenses and taxes and then to the payment of the purehase price, 
the balance to be held subject to defendant's orders; that the trustée 
should be paid by défendant for extraordinary services and hâve a lien 
therefor subject to the lien of the vendors for the purehase priée; that 
défendant should pay ail taxes, etc., indemnlfy the trustée from ail 
liabilities, and défend ail suits ; and that in case of default by défend- 
ant the property should be sold by the trustée and the proceeds applied on 
the purehase price. A certiflcate thereto subscribed by ail parties stated 
that the trusts were accurately stated therein. Held, that though the 
vendors' Interest was spoken of as a lien, and though it was clalmed de- 
fendant was treated as the owner, the transaction was not a mortgage. In 
View of Civ. Code Cal, § 2872, definlng a "lien" as a charge imposed in 
some mode other than by a transfer in trust upon spécifie property by 
which it is made security for the performance of an act, and section 
2924, providing that every transfer of an Interest in property other than 

C=>For otber cases see same toplc & KSÎY-NUMBSR in ail Key-Numbered Dlgesta & Indexe» 
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In trust made only as security for the performance of another ad i.; lu 
be deemed a "mortgage." 

[Ed. Note. — ror other cases, see Mortgages, Cent. Dig. §§ 7, 8. 

For other définitions, see Words and Plirases, First uud Second Sciics, 
Lien ; Mortgage.] 

4. MOETGAGES <g=»5î>l(l) — EEDEMPTION RiGHT TO REDEEM. 

After a sale of the land by the trustée in accordance with the tonus ol' 
the déclaration of trust, no right of rédemption remained in défendant. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1693-1(J!)8, 
1700, 1702-1708.] 

5. MOBTGAGES lS=5334 POWEE OF SaLE REVOCATION OF POWEB — REVIVAI.. 

Assuming that notice by défendant to the grantors and the trustée 
that he thereby revoked the power of sale granted to the trustée operated 
to revoke such power, the power was revived where défendant subsequent- 
ly, in obtainlng additional time withln whlch to mabe certain payments, 
signed an agreement that each and every one of the conditions or agrée- 
ments of the déclaration of trust should remaln in full force and effeet 
except as expressly modifled thereby. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. |§ 1017, 1018.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of California ; Oscar A. Trippet, 
Judge. 

Suit to quiet title by the CaHfornia Land Company against F. F. 
Doane. From a decree for plaintifF, défendant appeals. Affirmed. 

Thls Is a suit brought by the appellee to quiet Its tltle to certain lands in 
Fresno county, Cal., which had, on February 25, 1913. been conveyed to tho 
Los Angeles Trust & Savings BanU by H. N. Cotfin, John McMlllan, and F. II. 
Parsons, appellee's predecessors in interest, under a contraet for the sale 
thereof to appellant The contraet of sale was merged in a déclaration of 
trust executed by the Los Angeles Trust & Savings Bank on August 14, 1914, 
under an agreement of ail parties to that efifeet 

This déclaration of trust recites that the conveyanee to the Los Angeles 
Trust & Savings Bank, although absolute in form and purporting to convey 
the absolute légal and équitable title to the bank, was nevertheless intended to 
convey said property for the beneflt of certain persons named and designated 
beneflciailes, subject to certain trusts provided therein, and that the bank 
paid no considération for the property and had no interest therein other than 
as trustée. The déclaration of trust then provided as foUows : That the bank, 
as trustée, should hold the property to secure to H. N. Coffln, John McMlllan. 
and F. H. Parsons (the vendors) the payment by appellant (the vendee) of 
$379,000 in varlous Installments with interest thereon; that upon the pay- 
aient of the flrst two installm'ents of |20,000 and $55,000, respectlvely, the 
vendee should be glven jwssesslon of the property, and thereafter any of the 
lands, in half sections, might be released to hini from under the lien of the 
purehase price upon the payment by hlm of |10,000 for each half section so 
released, which payments were to apply on the next regular installment of 
principal and interest ; that the Personal property located on and used in con- 
nection with the property should be turned over to the vendee at the time of 
his taklng possession of the property, to be used by him! and his assigns during 
the life of the trust, and, in the event the conditions and provisions of the 
trust should be complled with, the title to the Personal property should vest 
in the vendee and his assigns; that the trustée should apply the moneys 
realized f rpm the sale of the property, first to relmburse itself for its expenses, 
fées, and commissions under the trust, as provided for therein, next to pay 
any taxes accrued, next to the payment of the purehase price and interest, 
and the balance to be held subject to the order of the vendee ; that the trus- 
tée should be paid by the vendee for ail extraordinary services rendered in the 

CzsFoT otber cases see eaïue topic & KEY-NUKSISR in ail Key-Numbered Digests & Indexe* 
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exécution of the trust, in addition to tlie ooiu'i>ensation theretofore provided, 
and sliould liave a lien on ail of the tnist property to secure the game, sub- 
ject to the lien of the vendors for the purchase priée and interest; that the 
vendors should not be liable for any of sucli expenses, fées, and commissions 
of the trustée, exeept in the case of foretlosure sale, in whieh event they 
should pay a sum not exceeding .$1,000 for sueh expenses, fées, and c-ommis- 
sions, and trustée should not lie entitled to any lien upon the lands, or any 
part thereof, superior to the lien of the vendors for the Iwlanee of the pur- 
chase pilce and interest ; that it should be the duty of the vendee to pay ail 
taxes, assessments, mortgages, liens, and incumbrances then on the property, 
or that might thereafter be assessed or levied, or placed thereon by the vendee 
or by any other person at his request ; that the vendors and vendee should in- 
demnify the trustée from any and ail llabilities, claims, demands. Injuries, or 
damages which it mlght suffer or sustaln by reason of the aceeptanee of the 
trust or its position as trustée thereunder, and the vendee, and not the trus- 
tée, should défend any suit brought with référence to the property or growlng 
ont of the trust ; that in case of the default of the vendee in the payment of 
any of the installments or interest, upon demand by the vendors (which de- 
niand constituted conclusive notice of an élection to déclare the whole aniount 
of the purchase priée and interest immediately payable), the property should 
be sold by the trustée at public auction and the proceeds applied to defray 
the expense of sueli sale, to the payment of the balance of the purchase price 
and interest, and the balance to the order of the vendee. 

On February 24, 191.5, the vendee mailed to the vendors a notice to the 
effecl that he had revoked the power granted to the trustée to sell the prop- 
erty upon his failure to pay any installment of the purchase nioney or inter- 
est, as provided in the déclaration of trust, Vfhich notice was received by 
them on the 27th of the same nionth. The sajne notice was served upon the 
trustée on February 26, 1915. 

Varions installments of principal and interest were paid by the vendee ; 
but in 191,5, bciiig unal>le to nïeet the installment of Interest falling due on 
September Ist, the vendee obtained a ."ÎO-day extension of time, at the end of 
which thia histallnient was still unpaid, and has not since been paid. The 
vendors then elected to déclare the whole remalning sum of the principal in- 
debtedness and interest thereon immediately due and payable, under the 
ternis of the déclaration of trust, and ordered the trustée to sell the property. 
The trustée accordingly published a notice of such sale, on November 3, 1915, 
giving notice that the property would be sold at public auction on the 13th 
of the following nïotith. 

On November 20, 1915, the appellant brought an action in the superior 
court of the state of California in and for the county of Fresno, against the 
trustée, vendors, and others, praying judgment that the deed from the vendors 
to the trustée be dcchired a mortgage; and that appellant should hâve the 
right to redcem the property in tlie manner and time as i>rovided by the laws 
of Oaliforiiia for the rédemption of property under foreclosure sale; and 
that the défendants be rest]~ained from selling and conveying the absolute 
itltle to the property other than by foreclosure and sale as provided by section 
726 of the California Code of Civil Procédure. Summ'ons in this action was 
served upon the I.os Angeles Trust & Savings Bank on the 30th of the same 
month, together with a copy of the complaint. On December 29, 1915, a lis 
pendons was filed. 

The property havlng l)een sold under the trust deed to H. N. Coffin, John 
McîMlllan, and F. H. l'arsons at public auction, the Ixis Angeles Trust & Sav- 
ings Bank, on December 2.3, 1915, executed a deed in their favor as trustées. 

Thereafter, Messrs. Coffin, McMillan, and Parsons and others, each owning 
an undivided one-tentli interest in the lands in suit, and being désirons of 
organizing as a corporation so that their business could be transacted through 
a board of directors, and thus expedite the handling and sale of the property, 
incorporated the appellee eompany under the laws of the state of Idaho; and 
on February 12. 1916, the parties named conveyed to it the lands in suit. 
It is stipulated that a further reason for the Incorporation of appellee eompany 
was that by so doing au oppoitunity was afforded to invoke the jurisdlction 
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of a United States court, upon tlie ground of dlversity of clUzensMp, In any 
lltigatlon comïnenced by them or hy any other persons agalnst tbem. 

The présent suit was commeneed by the appellee on February 21, l»lô, al- 
leglng that the clalra of appellent opérâtes as a cloud upon Its tltle, and pray- 
ing that It be adjudged that appellee Is the owner of the premlses and entitled 
to thelr possession. Appellant moved to dlsmlss upon the ground that there 
was pendlng In the state court an action by the appellant agalnst the pi-ed- 
eeessors in Interest of appellee Involvlng the same Issues as involved In 
the présent suit, and that the appellee corpoi"atlon was formed for the pur- 
pose of oustlEg the State court of jurlsdietion to tiy the Issues Involved 
in the case, and that therefore the suit should be dismlssed as pirovided 
In section 37 of the Act of March 3, 1911, c. 231, 36 Stat. 1087, 1098 (Com,p. 
St 1916, § 1019). This motion was overruled. Appellant answered, alleg- 
ing the transaction whereby the légal tltle to the property wa,s vested in 
the Iios Angeles Trust & Savings Bank as trustée was in the nature 
of a mtorlgage, and that the foreclosure thereof, not being in accordance with 
the provisions of the Califomia statute relatlng to the foreclosure of mort- 
gage liens, was invalid. 

The District Court was of opinion that the deed in controversy was a trust 
deed, but that, even though It were in fact a mortgage, the appellant, not hav- 
ing tènûered the amount due thereunder, should hâve no standing in a court 
of eiqulty ; and awarded appellee a decree quieting its tltle to the promises 
in suit. Défendant appeals. 

G. R. Freeman, of Corona, Cal., for appellant. 
Alfred A. Fraser, of Boise, Idaho, and PI. G. Redwine, of Los 
Angeles, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). fi] 
L The first assignment of error relates to the action of the trial court 
in overruling appellant's motion to dismiss upon the ground that there 
was pending in the state court an action by the appellant against the 
predecessors in interest of the appellee, and upon the further ground 
that the appellee corporation was formed and the lands conveyed to 
it for the purpose of ousting the state court of jurisdiction to try the 
issues involved in this case and of creating a case cognizable in the 
United States District Court. 

So far as is shown by the record in the présent case, the proceeding 
in the state court was never carried further than the filing of the com- 
plaint and service of summons upon the Los Angeles Trust & Savings 
Bank, one of the défendants therein. No judgment had been entered 
therein, and it does not appear that the cause had ever gone to trial, at 
the time the présent suit was instituted. 

"The rule is well recognized that the pendency of an action in the state 
court is no bar to proceedings ccncemiag the same matter in the fédéral court 
having jurisdiction, for both the state and fédéral courts hâve certain con- 
current jurisdiction over such controversies, and when they arise between 
cltlzens of différent states the fédéral jurisdiction may be invoked, and the 
cause carried to judgment, notwithstanding a state court may also hâve taken 
jurisdiction of the same case." McClellan v. Carland, 217 TT. S. 268, 2S2, 30 
Sup. et 501, 505 [54 L. Ed. 762] ; Falls City Const. Co. v. Monroe County (D. 
C.) 208 î^. 482, 483 ; Wolf v. District Court, 235 Fed. 69, 74, 148 0. C. A. 563. 

[2] 2. It is contended by the appellant that the appellee corpora- 
tion was formed and the lands conveyed to it for the purpose of oust- 
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ing the state court of jurisdiction and of creating a case cognizable in 
the fédéral courts. 

The parties hâve stipulated as to the various objects and benefits 
sought to be attained by sucli incorporation, among others : 

"If it Vx^ciune necessary or désirable thcy could in tliat event, having the 
uecessary diveisity of oitizenship, involve (lie jurisdiction of the United States 
court in any liti.ciuiou commenced by them or by aiiy otlier pei'sons agalnst 
said corporation." 

But it does not appear that the incorporation was a mère subterfuge 
for the purpose of obtaining that benefit, or that the benefit so obtained 
furnished the sole or controUing reason for such incorporation. Upon 
the contrary, it appears that the incorporation was bona ftde and for 
the purpose of affording a means to expeditiously handle and sell the 
lands in suit and avoid the inconvenience incident to an ownership and 
control by numerous co-owners. 

Nor does it appear that the conveyance from Messrs. Coffin, Mc- 
Millan, and Parsons was other than bona fide ; they held the lands as 
trustées for the 10 co-owners, and their conveyance to the corporation 
was nothing more than an exécution of the trust in accordance with 
its terms; title was unconditionally vested in the corporation, and 
no right in the property reserved by the trustées. As said by the Su- 
prême Court of the United States in Lehigh Mining & Manufacturing 
Co. V. Kelly, 160 U. S. 327, 336, 16 Sup. Ct. 307, 311 [40 L. Ed. 444] : 

"The privilège of a grantee or purchaser of property, being a citizen of 
one of the states, to invoke the jurisdiction of a Circuit Ck)urt of the United 
States for the protection o£ hls rlghts as agalnst a citizen of another state— 
the value of the matter In dispute belng sufflclent for the purpose — cannot be 
afifected or impalred merely because of the motive that Induced hls grantor to 
convey, or hls vendee (vendor) to sell and deliver, the property, provided such 
conveyance or such sale and dellvery was a real transaction by which the 
title passed wlthout the grantor or vendor reservlng or having any rlght or 
power to compel or require a reconveyance or return to hlm of the property 
in question." 

[3] 3. It is next assigned as error that the trial court held the con- 
veyance to the Los Angeles Trust & Savings Bank to be a trust deed 
and not a mortgage ; which, it is urged, is inconsistent with the provi- 
sions of the instrument relied upon by appellee as a déclaration of 
trust, wherein appellant is treated as the owner of the property and 
invested with the right of possession and the right to create liens and 
mortgages thereon, and the vendors as mortgagees and their interest 
designated and defined as a lien. 

The fact that the trustors' interest is termed a "lien" in the déclara- 
tion of trust is not conclusive. Section 2872 of the Civil Code of Cali- 
f ornia provides : 

"A lien Is a charge imposed In some mode other than 6y a transfer in trust 
upon spécifie property by whlch it is ntede security for the performance of 
an aet" 

Nor is the fact that appellant is therein treated as the owner and 
invested with certain rights incident to ownership so inconsistent with 
the déclaration of trust that we should close our eyes to the varioUs 
other provisions thereof (particularly the provision that appellant 
should not be entitled to possession until certain payments had been 
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made), which are inconsistent with the mortgage theory contended 
for by appellant and wliich clearly évidence an intention to croate a 
fee in trust for the purpose of securing to the grantors the payment of 
the purchase price, while vesting only an équitable title in appellant. 

Appellant cites numerous Code sections and décisions of the state 
courts to the effect that a deed made to one as security for a deht may 
be enf orced as a mortgage and not as a conveyance ; that the lien thus 
created can only be enf orced by means of foreclosure and judicial 
sale, as prescribed in the Codes ; and that any agreement to the con- 
trary, or which is in restraint of the right of rédemption incident to 
such foreclosure sales, is void. But while it is thereby established that, 
under the state law, a conveyance made as security for another act 
is to be deemed a mortgage and subject to ail its incidents, yet valid 
conveyances in trust are expressly excepted from the opération of this 
rule. 

Section 2924 of the Civil Code of California provides that: 

"Every transfer of an Interest In prop^rty, othcr than in trust, made only 
as a security for the performance of another aet, is to be deemed a mortgage." 

The question, then, to be determined, is: Does the conveyance in 
the présent case fall within this exception? It was not made as se- 
curity for any act to be donc by the grantors or any one in privity with 
them, but was made for the purpose of securing the grantors by with- 
holding title from the buyer until he hadfully complied with the con- 
ditions of the contract of sale. In this respect the présent case is dis- 
tinguishable from the cases cited by appellant, wherein certain con- 
veyances made as security for acts to be done by the grantors, or by 
persons for whom they stood in the position of guarantors or sureties, 
were held to be mortgages. 

That a valid trust may be created for the purpose of securing a debt 
is established in numerous décisions of the state courts. Sacramento 
Bank v. Alcorn, 121 Cal, 379, 53 Pac. 813, and cases there cited. But 
it is urged that the latter case is distinguishable from the one at bar. 
It is true that in that case, as in the various cases cited by appellant, 
the conveyance was for the purpose of securing a debt owing by the 
grantors; but this distinction only tends, we think, to strengthen the 
appellee's position. In other words, if A. may by conveying to X. 
create a valid trust as security for a debt owing by A. to B., a fortiori 
he may by such a conveyance create a valid trust as security for a debt 
owing from B. to himself or another. The further distinction, that 
there was in the case at bar no provision for a reconveyance to the 
trustors, also tends rather to strengthen the trust than the mortgage 
theory. 

"A mortgage is e.ç»entially. a pledge or security, and it is distinguishable 
from a trust in this only: That the property described in it Is to revert to 
the mortgagor on the diseharge of the obligation for the performance of which 
it Is pledged." Lance's Appeal, 112 Pa. 456, 4 Atl. 375. 

It is also urgcd that the conveyance in the case at bar differs from 
that in the Alcorn Case in that it is not absolute. But it appears that 
the deed executed on February 25, 1913, was absolute in form, and the 
récital in the déclaration of trust that, "Whereas, the said conveyance 
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to the Los Angeles Trust & Savings Bank is absolute tn form and pur- 
ports to convey to said bank the absolute, légal and équitable title to 
ail of said property, * * * nevertheless the said deed and grant 
was intended to convey said property to said bank for the benefit of 
those certain persons hereinafter named and designated as beneficia- 
ries, and whose respective interests are hereinafter set up; and 
* * * said Los Angeles Trust & Savings Bank paid no considéra- 
tion for said property, and bas no interest therein, except as herein- 
after stated" — does not mean, as contended by appellant, that the 
bank received only a title in form and did not in fact hold either the 
légal or équitable title. Upon the contrary, this clause, when read 
with the other provisions of the instrument, clearly évidences an inten- 
tion to déclare an apparently absolute conveyance of the légal and 
équitable title to be a conveyance of the légal title only, to be held by 
the bank subject to certain trusts thereinafter set forth. 

It is contended, however, that the transfer to the trustée amotmts 
in efFect to a conveyance to appellant and a reconveyance by him to 
the trustée as sccurity for the purchase money, and that the latter 
transaction should be construed as a niortgage. Such a construction, 
we think, vs'ould do violence to the plain intent and purpose of the 
parties as evidenced by the unambiguous tertns and conditions of the 
déclaration of trust, which was ratified in a certificate thereto at- 
tached, subscribed by them, and reading as follows : 

"We. the midei'siiînert, do liereby certify and déclare that the above and 
l'oi'i\:;oiii.a; déclaration of trust coiTeetly and accuratcly states aiid déclares the 
trusts under and by which the proiierty described in said declariition of trust 
is held by the Los An.ucles Trust & Saviiiss Bank, as trustée, and that the 
sanie correctly spfs forîii and déclares our lespective interests tlierein, and we 
liereby ratiiy and coiiiirni Ihe saine in al) its particulars in aecordance with 
the conditions and stiiiulalions therein expressed." 

The déclaration of trust does not provide that appellant should 
receive the title until after a full com])liance with the terms and con- 
ditions of the trust. In this resi^ect the case is similar to that of Wood- 
ard V. Hennegan, 128 Cal. 293, 60 Pac. 769, wherein plaintiff's testator 
advanced money for the purchase of certain lands and took title in his 
own name as seciirity, executing to the défendant a bond for a deed or 
agreement to convey the same to défendant on or before June 1, 1894, 
provided défendant should bave paid the purchase money with interest. 
Défendant was in possession of the lands at the time of the making of 
the bond for a deed, and rem.ained in possession, paying the interest 
on the purchase money until the death of plaintiff's testator. Plaintiff 
sued to recover possession and to quiet title as against défendant. Up- 
on appeal from a judgment in favor of défendant, the Suprême Court 
of Calif ornia said : 

"The contention of défendant in the court below, and the one evidently 
adopted by the court, was that the deeds uiade to AVoodard were in fact made 
as security, and that the transactions aniounted to and were in effect a m'ort- 
gage. The title was held by Woodard as securit.v, and in soiue features the 
transactions partook of the nature of a niortgage ; but we do not think that 
the effect was slniply a mortgage and nothing more. If défendant had been 
the owner of the property and. had borrowed the fourteen thousand dollars 
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from Woodard, giving deeds to the property os security for the fimount, tlie 
Iraiisaetlon would in law hâve bceu a niortgage. But in tliis case the légal 
title never was in défendant. He liad no légal title to convey, and did not 
attem'pt to convey, any title as security, The légal title was transfei-red to 
Woodard, and lie held it, not only as setiirity, but in trust for défendant." 

Referring to section 2924 of the Civil Code of California, the court 
said: 

"The transfer in this case was not made solely as security for the purchase 
uioney. It was made for the purpose of finally having the title go to défend- 
ant, but in the meantime such title was held in tru.st for défendant and for 
the security of "Woodard. The transactions did not simply eonstitute a mort- 
gage and notliing more" — citing cases. 

Concerning the quality of the interest held by the trustée in that 
case, the court said: 

"When défendant desired to pMrehase the land, the owners, Lowe and 
Merlîeley, might hâve given hlm' a bond for a deed each for the amount of 
the purchase priée. If this had been done, it does not seem that it could be 
contended that Lowe and Merkeley would hold the title as mère security. 
Their position is well deflned in Pomeroy's Equity Jurisprudence, vol. 3, § 
1260. The author says, in speaking of a bond or agreement to convey from 
vendor to vendee : 'In the latter, although possession may hâve been delivered 
to the vendee, and although under the doctrine of conversion, the vendee may 
hâve aequired an équitable estate, yet the vendor retains the légal title, and 
the vendee cannot préjudice that légal title or do anythlng by which It shall 
be divested except by performing the very obligation on hls part which the 
rétention of such title was intended to secure, namely, by paylng the price 
according to the terms of the contract. To call this complète légal title a lien 
is certainly a misnomer. In case of a conveyance, the grantor has a lien, but 
no title. In case of a contract for sale before conveyance, the vendor has 
the légal title and has no need of any lien. His title is more efficient security, 
since the vendee cannot defeat it by any act or transfer even to or with a 
bona flde purchaser.' 

"We think Woodard possessed the same rights as would bave been possessed 
by Lowe and Merkeley if they had made the agreement to convey to défend- 
ant." 

This décision was followed in Lamberson v. Bashore, 167 Cal. 387, 
390, 139 Pac. 817, 818, wherein the court said : 

"While It is true that an instrument purporting to convey the title to real 
property m'ay be shown to hâve been intended as a mortgage, clear and con- 
vincing proof of that fact must be shown to .iustlfy a court in so flndlng, 
and appellate courts are slow to disturb a flndlng either against or in favor 
of the theory that a mortgage has been shown to exist" — citing Beckman v. 
Waters, 161 Cal. 584, 119 Pac. 922. 

Under the foregoing authorities, we must hold that the légal title 
was never in the appellant. He could not, therefore, convey the same 
as security for his payment of the purchase money for the property. 
On the contrary, the title was conveyed by the vendors directly to the 
trustée, who, we think, possessed the same rights as they would hâve 
possessed under the contract of sale had they retained the title. In view 
of thèse facts, we must hold the transaction to be something more than 
a mortgage ; it was made for the purpose of finally having the title go 
to appellant, but in the meantime such title was held in trust for appel- 
lant and for the security of the vendors. 

{4] 4. It is contended further, on behalf of the appellant, that he at 
no time contracted away his right of rédemption, and he now claims 
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that right under the deed of trust construed as a mortgage. The deed 
of trust provides for a sale of the property by the trustée to accom- 
plish the objects of the trust, and the method of procédure is provided 
in détail. The certificate at the end of the deed of trust déclares that it 
correctly and accurately states the trust and confirms it in ail particu- 
lars in accordance with the conditions and stipulations therein express- 
ed. The certificate is signed by the appellant, and is therefore a part 
of his contract. The sale of the property by the trustée appears to 
hâve been made in accordance with the terms specified in the deed of 
trust. 

In Bell Mining Co. v. First Nat. Bank, 156 U. S. 470, 477, 15 Sup. 
Ct. 440, 443 [39 L. Ed. 49], the Suprême Court of the United States 
had before it this question under the laws of Montana. In that case 
the court said: 

"There is nothing in the lavv of inortgages, nor in tlie law that covers what 
are sometimes designated as trust deeds in tlie nature of niortgages, which 
prevents the conferring by the grantor or niortgagor in such instrument of the 
Power to sell the iwenrlses described therein upon default in payment of the 
debt secured by it, and, if the sale is conducted in accordance with tire ternis 
of the Power, the title to the premises granted by way of security passes to 
the purehaser upon its consummation by a conveyanee. Grant v. Burr, 54 
Cal. 298; Bateman v. Burr, 57 Cal. 480. 

"The power of sale in the Indenture, whether we call it a deed of trust 
or a mortgage, does not change Its charaeter as an instrument for the security 
of the indebtedness designated, but it is an additional authority to the grantee 
or mortgagee, and, if he does not choose to foreciose the mortgage by any 
of the ordinary niethods provided by law, he can proceed, under the power 
added for the sale of the property, to obtain payment of the indebtedness. 
The insertion of a power of sale does not affect the mortgagor's rlght to re- 
deem so long as the power remains unexecuted, and the mortgage is not, as 
it may be, foreclosed in the ordinary manner; but, when a sale is made cf 
the Interest of the mortgagor, his rlght is wholly divested, emibracing his 
equity of rédemption." 

[5] 5. With respect to the further contention that the power of 
sale contained in the déclaration of trust was revoked by the notices 
of rescission served by appellant upon the trustée and vendors on Feb- 
ruary 26 and 27, 1915, it may be said that thereafter appellant, being 
unable to make the payment of principal and interest falling due on 
March 1, 1915, in accordance with the terms and conditions of the 
déclaration of trust, entered into an agreement for additional time 
within which to pay the varions installments of principal and interest 
remaining unpaid. It was expressly understood and agreed in this re- 
newal contract "that each and every of the conditions or agreements 
mentioned in said déclaration of trust shall remain in fuîl force and ef- 
fect except as the same is expressly changed or modified by this agree- 
ment," and the instrument was signed by appellant. Even were we to 
concède that the power of sale was revoked by the notices of rescission, 
the efïect of the latter agreement would be to revive such power in the 
trustée ; and, as no further attempts to effect a revocation hâve appar- 
ently been made, this power was valid and subsisting at the time of the 
trustee's sale. This brings the case within tlie rule established by the 
authorities heretofore cited. 
The decree of the District Court is affirmed. 
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CINCINNATI, N. O. & T. P. RY. CO. T. HALL. 
(Circuit Court of Appeals, Sixth Circuit. June 15, 1917.) 

No. 28Sa 

L Appeal and Error <©=5928(2) — Exceptions— Presumptions. 

The court Is presumed to hâve correctly charged the jury, In the ab- 
sence of exception. 

fEd- Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3750,] 

2. Négligence ©=3l01 — ^Masteb and Servant ®=5l79, 228(1)— In.itjribs to 

Serva NT — Défenses. 

Contrlbutory négligence and the acts of fellow servants are not good 
défenses to an action under the fédéral Emplovers' Liabillty Act (Act 
April 22, 1908, c. 149, 35 Stat. 65 [Oomp. St. 1916, §§ 8657-8665]) ; the for- 
mer, If existing, afCeeting only the amount of the recovery. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. §§ 85, 163, 164; 
Master and Servant, Cent. Dig. §| 354-3.58, 670.] 

3. Commerce i®=>27(8) — Interstate Commerce— Persons Engaged, 

An employé engaged in repairlng a bridge used by an Interstate carrier 
on Its main line is engaged in Interstate commerce. 

4. Masteb and Servant <S=>103(1) — Injuries to Servant— Dctt of Master. 

A master owes his servants the nondelegable duty to exercise reasonable 
care to provide a safe p'iace in wliich to work, whieh care may not i» 
relaxed whenever the circumstanees demand it. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 175.] 

5. Masteb and Servant <g=!>112(l) — Injuries to Servant— Care. 

A railroad Company owes its employés a contiiming duty to nraintain 
Its roadbed in a reasonably safe condition for work. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. §§ 212, 
213, 218.] 

"6. Masteb and Servant <g=>205(l) — Injuries to Servant— Assumption of 

ElSK. 

An employé has the rlght to act upon the assumption that proper care 
has been exercised with respect to the place of work and to suitable ap- 
pliances, and does not assume any négligence of the master in those re- 
spects until he beeomes aware of it, or is charged with notice of facts 
showlug the master's failure to exercise such care. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 547.] 

7. Masteb and Servant ®=>112(1) — Injuries to Servant— Neglioencje op 

Kailroad Compant. 

A railroad company, whose en3ï)loyés were engaged in making a eut in 
a fin approaching a new bridge, which eut was to make a place for a 
wooden bent intended to hold up the track and bridge whlle the abutment 
was belng removed and other permanent structare built in Its place, is 
guilty of négligence in failing to shore up tlie flll for the protection of 
those employés engaged therein, where the fill was so constnicted that 
trains passing over it niight and did cause it to cave in aud injure em- 
ployés. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent. Dig. §§ 212, 
213, 2ia] 

8. Appeau, and Ebbob ®=>999(3)— Verdict— Conclusiveness. 

The verdict of the jury on questions of fact, as to whether an employé 
was appropriately warned of the danger of his place of work, is cohclu- 
sive. 

[Ed. Nota — For other cases, see Appeal and Error, Cent. Dig. §S 3923, 
3924.] 

4=»For other cases see same topic & KEY-NUMBEiR in ail Key-Numbered Digests & Indexa* 
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9. Mastee and Servant «©=5211— Injuries to Servant— Asstjmption of Risk. 
An eint)lo.vé, eiigaged in digging a eut in a iill approaching a stream over 
which a new bridge was to be coustructed, does not, on the theory that 
he was creating bis own place of woric, assume tbe risk of injury fronv 
the caving of the flU where such caving was due to the passage of a 
train and to the pecullar construction of the flll, of which it did not ap- 
pear that the emr)loyé had knowledge; the case being différent from 
that of the ordinary ditch case. 

[M. Note.— For other cases, see Master and Servant, Cent. Dig. § 557.] 

In Error to the District Court of the United States for the Southern 
Division of the Eastern District of Tennessee; Edward T. Sanford, 
Judge. 

Action by W. E. Hall, administrator of the estate of Rufus Hood, 
deceased, against the Cincinnati, New Orléans & Texas Pacific Rail- 
way Company. There was a judgment for plaintiff, and défendant 
brings error. Affirmed. 

Preparatory to the substitution of a new bridge for an old one over Sod- 
dy creelt, in Tennessee, on the main line of plaintlfC in error, herein called 
défendant, the défendant caused a eut to be made in the flll approaehing 
the bridge and immediately next to a stone abutment at the south end of the 
bridge, 24 feet long, 7i,/f. feet hlgh, 3% feet wide; those figures nieasuring 
a transverse section of the fill at that point. The eut was to make a place 
for a wooden bent, which, with another on the north side of the abutment, 
was to hold up the track and bridge while the abutment was removed and 
other permanent structure built in its place. 

Hood, an employé, was, with others, engaged on the eut, whloh waa super- 
vised immediately by a foreman. There was also a foreman of the entire 
work on the bridge and both approaehes, and ail the work and men engaged 
upon it were under the supervision of the defendant's bridge builder, of long 
expérience. When the men were set to work at the eut, a foreman marked 
o(ï the places where they were to work, showed thenf how deep to go, and 
how much to take out. 

Beginning one aftemoon, the men had eut in on either side about 6 feet 
and to the bottom. As the work proceeded, the face of the flll was shored up 
by direction of the superviser ; planks being placed uprightly against the face 
of the eut braced by crosspieces runnlng from the face of the planks to the 
face of the abutment Who did the work of shoring does not appear. The 
superviser said it was done "To protect the strlngers, we always shouid in 
doing that sort of work, that makes it solid down there, so it can be used 
without danger. * * * \Ve shored it up on account of the soft and loose 
dirt. It was liable to cave in." 

To the end that traffic mlght not be interrupted, strong strlngers were In- 
troduced under the ties to hold up the tracks ; the ends on one side resting 
on the abutment and on the other on the roadbed itself , or upon a heavy cross- 
sill, as the jury mlght détermine from conflicting évidence. The superviser 
testifled, and It Is clear, that strlngers resting on the fill itself would make the 
work Hiore dangerous to those working in the eut. 

The fill was composed of sand and sonre clay for about half Its height from 
the Iiottom; above that some sand and clay, with. many round and smooth 
boulders running in size from large lobbies to 14 Inches in diameter. The 
top of the fill was ballasted with slag of perhaps a foot and a half in thiek- 
ness, havlng a tendency to form into masses. The superviser knew the char- 
acter of the fill. Whether the ends of the strlngers rested on a sill or on 
tbe top of the fill, the tiea nïust hâve been lifted out of thelr positions in the 
slag, thus leaving transverse dépressions and heavy ridges In the slag. One 
stringer was under the middle of the track, and the other two at the sldes, 
though how far apart does not certalnly appear. 

@=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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In the early afteruoon of the second day, tlie men had eut through from 
slde to side and down from the top about feet, leaving to be retnoved but 
about 1% to 2 feet at the bottom inimedlately under the track and about 4 
feet long on each side and sloping down from tlie mlddle outwardly. How 
far the shoring had been completed does not certainly api)ear, but there was 
no shoring under the track at the deepest part of the eut and where it was 
needed the most. An employé working with Hood (an intelligent witness. so 
far as one can judge from the re<'ord) niade the umshored distance 10 feet. 
The supervisor flrst said it was 4 feet, and, after making sonie calculations in- 
volving the width of the stringers and the distance between thom, calculated 
the distance to be 6% feet. The jury were at Ilberty to find the distance 10 
feet. When questioned on the assumption that the distance was 10 feet, the 
supervisor said,: "It would be an unusual and dangerous method to do the 
work, if there should be as ranch as 10 or 12 feet left under the track un- 
shored. It Is not the usual method to leave so long a spaee as that unshored." 
Trains passed over f rom time to tlme, the last at one-half to three-quarterg 
of an hour before the accident happened. Hood was at work under the track 
when the flll caved in. He was thrown agalnst the abutment and fatally in- 
jured. Sand and loose earth covered his legs and the lower part of his body, 
while his chest and head were crushed in by niasses of slag, one said to be 
as large as a flour barrel. 

In the débris was found a rotten log or tie about 3% feet long, which 
had been Imbedded in the sand and boulders about 3 feet from; the top of the 
fiU and the same distance from the face of the eut. The material above the 
log fell. It may be that this pièce of decayed wood, disturbed by the Jarring 
of the trains, precipltated the fall of the sand and boulders in which it was, 
and thus caused the fall of the then overhanging slag. It may be the log had 
nothlng to do with it ; but the fall of ail the débris was practically slmulta- 
neous. There was some testimony tending to show warning to the workmten 
to look put for cracks and for falling earth; but the burden of tbe warning 
was to get ooiit from under when trains were passing, lest blocl'.s, brake beams, 
etc., might falL One witness testified the men were told they could see when 
the earth began to crumble 

If the shoring had been carried under the track, there Is no reason to thlnk 
an accident would hâve happened. The break in the face of the flll did not 
go down to the bottom, but only about 3 feet from the top, and It was the 
opinion of the supervisor that the work Hood was imtaediately doing did not 
contribute to the fall. The supervisor left the work on a train about one- 
half to three-quarters of an hour before the accident He said the traiu had 
not apparently affeeted the top of the embankment, and he stood at the end 
to see whether the stringers were sufflclent to hold up the roadbed. He made 
no inspection of the face of the eut, and was unwilling to say that the passing 
train had nothing to do with the fall. Neither of the foremen had been prés- 
ent for perhaps three-quarters of an hour before the accident. 

Hood was 27 years old, Industrlous, of good habits, and was a "good hus- 
band," eaming $1.65 a day, which he applled to the support of his family. 
The action was brought by Ijls administrator under the Employers' LIability 
Act for the Jbeneflt of his wldow (23 years of âge) and two children (one post- 
humous), who at the time the action was brought were, respectively, 4 years 
and 161 mwnths old. The verdict waa for plaintlflf for $9,750, of which the 
cooirt required a remittitur of $3,000. 

Among other thlngs, the court charged the Jury : 

"There is,. generally speaking, a duty on a man. who employs laborers to use 
reasonaWe care to make the place in which they &re to work safe. He does 
not insure their safety. He is not responsible for accidents that happen to 
them unless he fails to take reasonable care for their protection. The care 
which he must take is such as a reasonaoly prudent employer would take un- 
der the circumstances, ha.vlng due regard for the safety of bis em'ployês. It 
is the ordinary care of a reasonably prudent man ; no more, and no less. The 
question is to be determlned by the jury in the llght of ail the circumstances. 

"Now, ordinarlly. where men are laborers, engaged in the work.of excava- 
tion, consldering the changes that take place In the place where they work. 
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tMs duty of the master to fnrnlsli a safe place to work is held to hâve no 
application on tlie idea that the nien theniselves are making their place of 
work and that the conditions of the working place are constantly c-hanging as a 
resuit of their own labor, and under such clrcum'stances the master cannot 
be held, cannot be expected to exercise a constant supervision over the safety 
of the place where the place is ehanging from moment to moment as a con- 
séquence of their own labor. 

"In this particular case, however, there may be another élément wMch en- 
ters into the question as to the safety of this worlUng place. Thls was not 
an excavation in the nature of an ordlnary dltch, but it was an excavation 
which was belng made under a railroad track where trains were run over It 
from timte to time, and the excavation on one side was in the embankment 
which was a part of the fill on which the Une of the railroad rests, and the 
railroad was from tlme to time running its trains over this fill on this track, 
and the danger of the pJace, the danger incident to the dlgging which the 
men were doing, may bave been materially increased by the fact that trains 
were run over this embankment, wliich tended to loosen the earth and raake 
the place more dangerous than it would hâve been, if they were at work in 
an ordinary excavation in another place. And the plaintiff maintains that 
thls doctrine of the nonllabillty of the master as to making the place safe 
does not apply, and that he must use reasonable care under thls condition 
to see that the place in which his men were at work was made safe; that 
Is, he nïust use ordinary care of a reasonably prudent man. 

"Now, I charge yoa that that Is the law, and that if you flnd from the 
greater weight of this évidence that the condition of this place as to safety 
depended, not only on the work that the men were doing In digglng there, 
but also depended materially upon the fact that trains were from tlme to 
tlme run over this fill, then there would be a duty on the master ; and If the 
danger of the place was materially Increased by the fact that trahis were 
belng run over the fill, then the master must use the care of an ordlnarily 
prudent man in référence to making the place safe in View of ail those condi- 
tions." 

The record shows: "To that portion of the charge last quoted above the 
défendant duly excepted. The remaining portions of the charge were whoUy 
anexcepted to." "The parties agrée that the foregoing part of the charge 
covers the controlling question in the case on the question of liablllty." The 
only assigned errors needing notice are those involving the claim that the 
verdict was excessive and those having to do with the charge of the court 
as given above. 

J. J. Lynch, of Chattanooga, Tenn., for plaintif! in errer. 

W. B. Miller, of Chattanooga, Tenn., for défendant in errer, 

Before WARRINGTON and KNAPPEN, Circuit Tudges, and 
HOLLISTER, District Judge. 

HOLLISTER, District Judge (after stating the facts as above). 
[1,2] What the learned trial judge said to the jury on the subjects of 
contributory négligence, assumption of risk, conséquences of acts of 
fellow servants, the alleged failure of défendant to make adéquate 
inspection, and to give proper warning to Hood of the danger of the 
■work, does not appear; but in the absence of exception the judge is 
presumed to hâve charged the jury correctly on those subjects.^ In 
any event, contributory négligence and acts of fellow servants would 

i Myers v. Coal Co., 233 U. S. 184, 195, 34 Sup. Ct. 559, 58 t.. Ed. 906; Duck- 
town, etc., Co. v. Fortner, 228 Fed. 191, 142 0. O. A. 547 (O. C. A. 6) ; Eailway 
C!o. V. Mustell, 222 Fed. 879, 881, 138 C. O. A. 305 (C. C. A. 9). 
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not, under the act under which thîs suit was brought, be good défenses ; 
the former, if existing, only affecting the amount of recovery.^ 

[3] The interstate character of Hood's service is by the agreement 
admitted; but, since such admission of matter of law may not be con- 
clusive of the court's duty to inquire into its jurisdiction, it may be 
said the facts bring the case within the act without any doubt' 

[4, 5] Apparently the agreement of the parties ehminates ail of those 
subjects. from the case; but the questions of assumption of risk and 
inspection and warning are so involved in the détermination of the 
responsibility of défendant under the circumstances of the case that it 
will be assumed to be necessary to give some considération to thèse 
subjects as reflecting upon the broader and the ultimate question im- 
mediately involved in the charge of the existence of a duty by défend- 
ant to exercise reasonable care to provide for its employés a safe place 
in which to vi^ork. That there is ordinarily such a duty, primary and 
nondelegable, is established,* and the care may not be relaxed, for its 
exercise is a continuing duty whenever the circumstances demand it.'' 
Such circumstances include properly constructed roadbed, structures, 
and track used in the opération of a railroad." 

[6] The Suprême Court hâve held a railroad company liable for 
the death of its locomotive engineer, whose engine was thrown from 
the track because of an accumulation of sand and gravel deposited 
thereon in a curve, and for the death of a train hand whose duty calL 
him to the top of a high freight car, from which he was knocked by an 
iron spout projecting from a water tank.' In each of thèse cases the 
employé, of course, assumed the risks attending his hazardous em- 
ployment as far as they involved defects incident thereto, but did not 
assume risks caused by his employer's négligence. The Suprême Court 
says : 

"Themaster is not to be held as guaranteein.ç or vvarrantiiig absolute safety 
under ail circumstances, but It is bound to exercise the care wliich the exigen- 



3 Second Employers' Llability Cnf-'es. 22.'5 U. S. 49. .W, PS. Siip. Ct. 169, 50 T.. 
Rd. 827, 88 L. R. A. (N. S.) 44: Soaboard Mv Line v. Til?fhman. 2,87 V. S. 
49£), 50O. 3.5 Rnp. Ct. 653, .59 Tv. Ed. 1009; Illinois Central R. R. Co. v. Skagfîs. 
240 U. S. 06, 70. .86 Sup. Ct. 249, 60 L. Ed. 528. 

3 Pedersen v. Railroad, 229 U. S. 146, 83 Sup. Ct. 648. 57 L. Kd. 1125, Ann. 
Cas. 1914C, 158. 

* Balti. &' Pot. R. R. Co. v. Mackey, 157 U. S. 72, 87. 15 Sup. Ct. 491, .89 !>. 
Kd. 624; Union Pîie. K. R. Co. v. O'Brien. 161 U. S. 451. 16 Suii. Ct. 618, 40 
ïj. Ed. 760; Choctnw, etc., R. R. Co. v. McDiide. 101 TJ. S. 64, 24 Sup. Ct. 24, 
48 L. Ed. 96; Kreigh v. Westinghouse, 214 V. S. 240, 255, 256, 29 Sup. Ct. 61 '1, 
53 L. Ed. 984. 

5 Santa Fé & Pac. K. R. Co. v. Holmes, 202 TJ. S. 4:«, 442, 26 Sup. Ct. 676, 
50 L. TA. 1004 ; Kreigh v. Westinghouse, 214 U. S. 240, 250, 29 Sup. Ct. 619, 
53 L. \i(\. 984. 

« Union Pac. R. B. Co. v. O'Brien, 161 TJ. S. 451, 457. 16 Sup. Ct. 618, 40 T.. 
Fa\. 766 ; Choetaw, etc., R. R. Co. v. McDade, 191 r. S. 64, 67, 24 Sup. Ct. 24, 
48 U Kd. 96. 

7 Union Pacific R. R. Co. v. O'Brien, 161 U. S. 451, 457, 16 Sup. Ct. 618, 40 
U. Ed. 766; Choetaw, etc., By. Co. v. Mci:)ade, 191 U. S. 64, 67, 24 Sup. Ct. 
24, 48 L. Ed. 96. 
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cy reasonably Oeiiiaiids in furnishins proj^er roaUbed, track, and other struc- 
tures. * * * " 8 

The duty arises by implication from the contract of the employer, 
who agrées that in the place wliere the employé is to work tliere is no 
other danger than is obvious and necessary." The employé has the 
right to act upon the assumption that proper care has been exercised 
with respect to the place of work and to suitable appliances for it, and 
does not assume any négligence in those respects attributable to his 
employer until he becomes aware of it, or it is so plainly observable 
that he may be presumed to know of it ; and it must appear not only 
that he had, or is presumed to hâve had, knowledge, but that he knew 
his danger and ought to hâve appreciated it,^" and consciously as- 
sumed it.^^ The employé may assume that proper care has been ex- 
ercised in establishing a reasonably safe System or method of work, 
and "Even if plaintiff knew and assumed the risks of an inherently 
dangerous method of doing the work, he did not assume the increased 
risk attributable not to the method but to négligence in pursuing it." ^^ 
The employé may assume, in the absence of notice to the contrary, that 
his employer will use reasonable care in furnishing appliances neces- 
sary in carrying on the business. ^^ The risks inhérent in dangerous 
work, and which the employé assumes, are those which arise after the 
employer has used reasonable diligence to make the work place reason- 
ably safe.^* He assumes the danger which inheres in the thing itself 
"which is a matter of necessity, and cannot be obviated"; ^^ and the 
rule of assumption of risk présupposes that the employer has per- 
formed the duty of caution, care and vigilance which the law casts 
upon him.^" 

[7] Hood's duty was, with others, to eut through the fill, including 
the work under the track over which, to his knowledge, trains passed 
periodically. He had nothing to do with raising the track or laying 
the stringers. He had little expérience in work of this kind. Assum- 

8 Union Faciflc R. R. Co. v. O'Brien, 161 U. S. 451, 457, 16 Snp. Ct. 618, 40 
L. Ed. 766. 

s> B. & O, R. R. Co. V. Baugh, 149 U. S. 368, 3SG, 13 Sup. Ct. 914, 37 L. Ed. 
772. 

10 Gila Valley, etc., Ry. Co. y. Hall, 232 U S. 94. 102. 34 Sup. Ct. 229. 58 L. 
Ed. .521; Railway Co. v. Proffltt, 241 U. S. 402. 408, 36 Sup. Ct. 620, 60 L. Ed. 
1102. 

11 Railroad Co. v. Hall, 232 TT. S. 94, 34 Sup. Ct 229, 58 L. Ed. 521; Railroad 
Co. y. AVrislit, 207 Fed. 281, 125 C. C. A. 25 (C. C. A. 6) ; Copper Co. v. Gaddv, 
207 Fed. 297, 125 C. C. A. 41 (C. C. A.- 6) ; l'aper Co. v. Hamel, 207 Fed. 300, 
125 C. C. A. 44 (C. C. A. 6). 

12 C. & o. Ry. Co. V. Proffltt, 241 U. S. 462, 468, 409, 36 Sup. Ct. 620, 60 L. 
Ed. 1102. 

13 Kreigh v. Wostingliouse, 214 U. S. 249, 255, 253, 20 Sup. Ct. 019, 53 L. Ed. 
084. 

1-! Giiffin y Brick Co., 84 Kan. 347, .349, 114 Pac. 217, 40 I.-. R. A. (N. S.> 
1088 ; I>a Salle v. K(wtka, 190 111. 130, 135, 60 N. E. 72 ; Noyés v. Smith, 28 
Vt. *59, *04, 65 Am. Dec. 222. 

1= B. & O. R. R. Co. V. Baugh, 149 U. S. 368. 386, 13 Sup. Ct 914, 37 U Ed. 
772. 

10 Pantzar v. Iron Min. Co., 99 N. Y. 308, 376, 2 N. E. 24. 
243 F.— 6 
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ing he had theretofore donc much ditch digging, he could not for 
that reason be presiimed to know whether the stringers were laid prop- 
erly, or whether the shoring actually donc was sufficient. His danger 
lay, not only in the work he was doing and by what he was doing, but 
was increased by the loosening of the fill caused by trains running 
over stringers laid as thèse were, and by the abortive attempt of de- 
fendant to shore up as the work proceeded. 

The défendant knew the mateoals of which the fill was composed 
and the effect of running heavy trains on the track over the stringers 
laid as thèse were. It knew the danger to Hood was gradually in- 
creasing through its opérations as the eut deepened. Reasonable pru- 
dence would hâve suggested steps to hold up the fill, not only for the 
safe opération of the trains, but also to lessen the danger to tlood. 
The shoring donc indicated an appréciation on the part of défendant 
that the circumstances called on it for action, and we hâve no doubt 
that a reasonably prudent man would hâve shored up the eut where 
the need was greatest. 

[8] But it is said the danger was obvious, and Hood knew it, or 
may be presumed to hâve known it; that the superviser inspected the 
work three-quarters of an hour before the accident happened, and that 
Hood was warned of the danger. The évidence of inspection is mea- 
ger. There was no inspection of the face of the eut at ail. There is 
some évidence that the men were told to look out for falling dirt, but 
the waming given was chiefly to get out of the way when trains were 
passing, lest blocks, brake beams, etc., might fall. The employer's 
duty requires information to his employé of ail périls which should be 
reasonably known to the employer, and of any change which introduces 
a new élément of danger.*' The stability of the roadbed was constant- 
ly changing by the opérations of the défendant and the method by 
which the opérations were carried on. 

Knowledge and appréciation by Hood, or adéquate inspection and 
sufficient warning, would hâve excused the défendant ; but thèse were 
facts necessarily submitted to the jury, which they could détermine 
one way or the other from the testimony. The détermination of thèse 
facts were peculiarly within their province,*' and by their verdict they 
must hâve decided them against the défendant. On such matters their 
verdict is conclusive.** 

[9] To escape responsibility, défendant invokes the rule, and cites 
many cases more or less pertinent,^" that when the employment itself 

1 7 McCalman v. Railroad Co., 215 Fed. 465, 469, 132 C. C. A. 15 (C. O. A. 6). 

18 Railroad Co. v. Fonn, 191 Fed. 682. 690, 112 C. C. A. 228 (C. C. A. 6) ; Coan 
V. Marlborough, 164 Mass. 206, 41 N. E. 238; Laporte v. Cook, 21 E. I. 158, 42 
Atl. 519. 

19 Sterling Taper Co. v. Hamel, 207 Fed. 300, 303, 125 C. C. A. 44 (C. C. A. 
6) ; National Fire Pi-ooiing Co. v. Andrews, 158 Fed. 294, 296, 85 C. O. A. 526 
(C. C. A. 6). 

20 Railway Co. v. Jackson, 65 Fed. 48, 12 C. C. A. 507 ; Finlayson v. Mining 
Co., 67 Fed, 507; Railway Co. v. Brown, 73 Fed. 971, 20 C. C. A. 147; Hauss 
T. Lake Erle & W. R. Co., 105 Fed. 733, 46 0. C. A. 94 ; Fortin v. Manville 
Co. (C. C.) 128 Fed. G42 ; Omaha Packing Co. v. Sanduski, 155 Fed. 897, 84 
C. O. A. 89, 19 JU H. A. (N. S.) 355 ; Dasher v. Mining Co., 212 Fed. 628, 129 
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is to make a dangerous place safe, or when, as is claimed hère, the 
place is constantly changing because pf the work the employé is em- 
ployed to do and is doing, and he is by it making his own place in 
which to work, the employer is relieved from his otherwise duty of 
furnishing the safe place. This rule, called an exception to the gên- 
erai rule, has been stated by Judge Knappen, speaking for this court, 
and the reason for it given : 

"That it would be impraeticable, If not impossible, for a master in sucli 
case to loolî out for the safety of the employé while opérations of the nature 
stated are Iseing carried on." 21 

The exception has no application to the facts in this case, and the 
many cases dealing with the exception are easily distinguished from 
this. They need no discussion, because, for one reason at least, this 
accident did not happen because of any change made by Hood himself 
by the work he was doing when injured. But, aside from that, and 
assuming that the fall was partly caused by what Hood was doing at 
the time, yet it was also caused by what the défendant was doing and 
failed to do while co-operating in the entire enterprise of passing trains 
over the eut while the excavation was going on — in introducing new 
éléments of danger not obvions to Hood or known to him, while known 
to the défendant, and of negligently performing that part of the entire 
work involved in the System adopted of running trains over the eut 
while it was being made. The safety of this work depended, not only 
upon the due performance of it by Hood and his fellows,^^ but also 
upon the work défendant was doing and the way it was being done. 
In cases in which the négligence of the employer in f ailing to provide 
and maintain a safe place contributes to the in jury to the employé, the 
employer is liable, even when fellow employés are concurrently négli- 
gent.^' The Suprême Court hâve said that, if the négligence of the 
Company "contributed to, that is to say, had a share in producing, 
the injury, the company was liable." '* 

The act itself ^' gives a right of action for death "resulting in whole 
or in part from the négligence of the * * * agents" of the car- 
rier, "or by reason of any def ect or insufhciency, due to its négligence, 
in its * * * appliances, * * * track, roadbed, * * * or 
other equipment." 



C. C. A. 164 (C. C. A. 6) ; Brown v. Railway Co.. 101 Tenn. 2-52, 47 S. W. 
415, 70 Am. St. Rep. 666 ; Heald v. Wallaee, 109 Tenn. .346, 71 S. W. 80 ; Stre- 
panskl V. Grand Raplds Plaster Co , 162 Mlch. 696, 127 N. W. 706 ; Citrone 
V. O'Rourlw, etc., Ce, 188 N. Y. 339, 80 N. m. 1092, 19 L. R. A. (N. S.) 340 ; 
1 Bailey on Personal Injuries, §§ 80, 81. 

21 Dasher v. Hoclîing Mining Ce, 212 Fed. 628, 632, 129 C. 0. A. 164 (C. C. 
A. 6). 

22 Arnïour v. Hahn, 111 V. S. 313, 318, 4 Sup. Ct. 433, 28 L. Ed. 440. 

23 Deserant v. Railroad Co., 178 V. S. 409, 420, 20 Sup. Ct. 967, 44 L. Ed. 
1127 ; Kreigli v. Westinghoùse, 214 U. S. 249, 257, 29 Sup. Ct 619, 53 L. Ed. 
984. 

2* Grand Trunls; Ry. Co. v. Cummings, 106 U. S. 700, 702, 1 Sup. Ct. 493, 27 

lé. Ed. 2ea 

26 35 Stat. at L. 65, 66, § 2. 
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The discussion need not be carried further. It îs plaîn enough that 
the trial court was right in saying that this was not the ordinary ditch 
case, in which the employé makes his own place to work as he ex- 
cavates," and correctly charged the jury that there was a duty on the 
défendant to use ordinary care in protecting its employés. 

The jury having found, on facts amply justifying their conclusion, 
that the défendant failed to discharge that duty, and the recovery finally 
awarded not being too large under the applicable facts, the judgment 
below will be affirmed, at the costs of plaintiff in error. 



ELDETÎ et al. V. DiS'ITED STATES.» 
(Circuit Court of Appeals, Ninth Circuit. June 18, 1917) 

No. 2816. 

1. CriminaI; T/Aw <s=3ll60 — Review — Questions of Fact — Appbovai, of Ver- 

dict BY TniAL COORT. 

Where, on a trial for conspiracy to use the mails In furtherance of a 
scheme to (icfraiid, there was a great deal of substantial évidence to 
sustain the allesations of the indictment, and the trial court declined to 
graiit a new trial for Insufficiency of the évidence to sustain a verdict, the 
Circuit Court of Appeals could not disturb the conclusion of the jury as to 
the existence of the tacts or the inferences to be drawn therefrom. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. | S084.] 

2. INDICTMEKT AND INFORMATION <S=»137(3) — GEOUNDS FOB QUASHING — MlS- 

CONDUCT OF Geand Jr;KoB. 

It was no ground for quashlng an Indictment for uslng the mails In 
furthei-ance of a scheme to defraud, in connection wlth the sale of stocks 
and bonds of an investiuent company, that the matter was brought to the 
attention of the gi'and jury by one o-f its members, wUo, as a praeticins 
attorney, had represented a client holding some of the obligations of the 
investment company, where, after calling the matter to the attention of 
the grand jui-j', he withdrew and did not attend the sessions of such grand 
jury whlle the investigation of the matter was In progress, and dld not 
hear any of the évidence, and took no part In the considération or dis- 
cussion of the matter. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dlg. 
§§ 4S2, 484.] 

& CErMiNAL Law ®=>927(1) — New Trial — Misconduct of Jubob. 

It was not error to deny a new trial on the ground that one of the 
jurors, notwithstanding an order that the jury should not be allowed to 
separate, left the other jurors, and went to bis office over the protest of 
the baillfE in charge, and was absent about 20 minutes, where no circum- 
stunce was shown to justify an inference of possible injury to defendant's 
rights. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 2257, 2258.] 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Benjamin F. Bledsoe, 
Judge. 

Chas. A. Elder and others were convicted of an offense, and they 
bring error. Affirmed. 

2» Kitzema t. Brick Co., 152 MIeh. 75, 115 N. W. 705; Hodgson T. Kallroad 
Co., 146 Mich. 627, 109 N. W. 1125u 
* lUliearliis denled October S, 191T. 



ELDEE V. UNITED STATES 85 

F. McD. Spencer and S. M. Johnstone, both of Los Angeles, Cal., 
for plaintiffs in error. 

Albert Schoonover, U. S. Atty., of Los Angeles, Cal., for the United 
States. 

Before GILBERT, MORROW, and HUNT. Circuit Judges. 

HUNT, Circuit Judge. The défendants Chas. A. Elder, W D. 
Deeble, and George M. Derby (plaintiffs in error), together with eight 
others, were indicted under section 37 of the Criminal Code (Àct 
March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. 1916, § 10201]) for 
conspiracy to violate section 215 (Comp. St. 1916, § 10385), in using 
the mails in furtherance of a scheme to defraud. The plaintiffs in er- 
ror were convicted, and the other défendants were acquitted. 

The indictment charged, in substance, that in January, 1911, Elder, 
Deeble, Derby, and others were in exclusive control of the affairs of 
the Los Angeles Investment Company, a California corporation at Los 
Angeles; that défendants conspired to defraud divers persons, in- 
ducing them by false and fraudulent représentations to purchase of 
shares and bonds in the corporation at prices greatly in excess of their 
value, and for the purpose of executing the scheme would place, and 
cause to be placed, letters, circulars, etc., in the mail of the United 
States, in which mail matter they would prétend that the earnings of 
the Company were grossly in excess of what t,hey actually were, and 
that the cash balances on hand were grossly in excess of the actual 
balances ; that the stock was increasing in actual value at the rate of 
5 per cent, of its par value per month; that a so-called "Guarantee 
Fund" was maintained under the control of the Globe Savings Bank 
of Los Angeles for the protection of the stock purchasers, and that 
there were and would be in this fund amounts grossly in excess of 
what it actually contained, and that no one ever had or could buy a 
single share of stock in the company except upon payment of the fuU 
purchase price in cash or by a one-third cash payment with the re- 
mainder in notes ; that the payment of certain so-called "Gold Notes" 
was secured by a fîrst lien on the treasury and real estate of the cor- 
poration, and that the entire stock premiums were held for the future 
benefit of stockholders, and that the dividends declared upon the stock 
were paid out and would be paid out of the earnings and profits of the 
corporation, and if a balance was due the corporation from stock- 
holders, including défendants, ail dividends payable to such stock- 
holders would be applied on the amount owing by them ; that the de- 
fendants, as a part of the conspiracy, would issue to themselves about 
1,000,000 shares of the stock of the corporation without considération 
therefor, and would pay to themselves dividends upon it, and would 
divert money of the corporation to the "Guarantee Fund," and would 
divert money to "Home Makers," a corporation controUed and man- 
aged by défendants. 

The overt acts charged consisted of mailing of letters and copies 
of "Homes of Los Angeles," a paper published each month by de- 
fendants in the name of the Los Angeles Investment Company. Thèse 
alleged published représentations related to "Gold Notes" as safe and 
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sure investments secured by first lien on the treasury and real estate of 
the corporation. One of the advertisements pertained to dividends and 
expenses as being paid out of actual profits, not for premiums on sales 
of stock, and the surplus was published as over $7,800,000 in No- 
vember, 1912. Another copy of the paper, in April, 1913, published 
that the guarantee fund of the company, held as a separate fund and 
managed by officers of the Globe Savings Bank, amounted to $252,- 
242.51, a gain of 128 per cent, during the year next preceding pub- 
lication. In October, 1913, the paper published that the balances due, 
mortgages, loans, etc., amounted to over $10,000,000, and that thèse 
loans were made on security much in excess of the amount of the loan. 
Another overt act charged was mailing a letter to Mrs. Carns in Los 
Angeles, telling her that, if she bought stock and left it for reinvest- 
ment, at each time dividends would be sufficient to buy five shares or 
more the reinvestment would be made, and she would be sent a notice 
together with an 'order for the stock certiiîcate. and when this was 
signed and returned the certificate would be mailed to her ; that, if the 
dividend did not amount to enough to purchase five shares, she would 
be sent a crédit mémorandum each quarter, and that she would not 
lose by her investment, as the "Guarantee Fund" of $100,000 was an 
assurance of her protection. This letter contained other alluring state- 
ments concerning the proposed investment. Other letters are set forth 
in the overt acts alleged, but it is enough to say that they represented 
that the notes and obligations of the company were amply secured, 
and that the stock would be advanced in price after December 
31, 1912. In one letter mailed under date of October 13, 1913, 
addressed to the stockholders, they were told that the company had 
sufficient profits to warrant a dividend. The stockholders were asked 
as to their advice in the premises, and told that the stock was worth 
more if a dividend was not declared. 

The testimony is voluminous, but the gist of much of it is as fol- 
lows: Elder, Deeble, and Derby were the président, secretary, and 
treasurer, respectively, of the Los Angeles Investment Company, and 
ail three were directors and in control. Elder was also director and 
président of "Home Makers," a corporation owned by the défendant^ 
and was trustée of the "Guarantee Fund," and also director and prési- 
dent of the Globe Savings Bank. Deeble and Derby were also di- 
rectors and officiais in the "Home Makers" and in the Globe SavirigS' 
Bank. They sold 5,000,000 shares of the capital stock of the Los Ange-; 
les Investment Company, of the par value of $1 each, for over $16,- 
000,000. They also sold the obligations of the "Gold Notes," of more 
than $2,000,000, and certificates of over $500,000. 670,588 shares of 
the capital stock of the Investment Company were issued to the 1 1 per- 
sons who had been included in this indictment, at an aggregate price of 
$1,306,305.75, charged against the 11, leaving $18,246,622.81, for which 
the stock and obligations of the company were sold to the public. 
Counsel for the United States accepts the statement of counsel for dé- 
fendants, that the "company had throughout its history paid a quar- 
teriy cash dividend amounting to 7 per cent, per annum, upon thé 
market value of the stock at the time of the dividend. The company 
had also advanced in each of the eight nondividend months every year 
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the selling price of its stock five cents per share." The évidence 
showed that a vigorous campaign of advertising was carried on through 
the paper "Homes," the paper having large circulation by mail and 
Personal delivery. Pamphlets, entitled "Seventeen Miles of Divi- 
dends," were also mailed to prospective investors. In the publica- 
tions the company stated that stock could be bought at the price quoted 
until after the first day of the ensuing month, when the price would 
be advanced five cents a share, and it was published that 7 per cent, 
interest on the market value of the stock at the time the dividend was 
declared was justified as payable out of the actual earnings and profits 
of the company, emphasis being laid on the statement that the company 
was not paying any portion of its dividends from the profits on the 
sales of the stock, ail such profits being carried to the surplus account, 
in which, for instance, in July, 1912, there were over $6,(XX),000. The 
method of making such announcements was by publishing in "Homes" 
a "Question Box." For example, in the issue of January, 1911, in the 
"Question Box," we find: 

"Question: From what source can you pay 28 per cent, a year In east 
dividends?" 

"Answer: Ail dividends are paid from profits on real estate, interest on 
loans, building profit.s, architectural, rental, and Insurance departments, etc. 
The last annual statement showed profits for the preceding year to be, for 
real estate, .$261,319.69 ; for interest, $180,000.00 ; and for building construc- 
tion, $10,191.89." 

At a directors' meeting held on May 7, 1901, the directors présent, 
Elder, Deeble, Derby, and Fay, declared a dividend of 200 per cent, 
on the paid-up capital stock of the corporation "out of the surplus 
earnings of the corporation already accrued and hereafter to accrue," 
payable to the stockholders in proportion to their several holdings. A 
resolution passed the same day also provided that the stockholders 
might purchase with the dividends treasury stock to the entire amount 
of the dividends, at $1 per share if purchased on or before May 31, 
1901, and the président and secretary were authorized to sell treasury 
stock to the amount of $1,000 to pay the debts of the company. There 
was évidence to the efïect that when this 200 per cent, dividend was 
declared the outstanding capital stock was 2,000 shares, which made the 
dividend $4,000; but it appears that at that time there was a déficit 
on the books of the company amounting to $696.57. In August, 1901, 
this déficit was covered by "surplus earnings of the corporation here- 
after to accrue," in this way : 2,081 shares of stock in a corporation 
called the Automatic Tool Company was placed on the books as worth 
40 cents a share, a total of $771.44, which covered the déficit and left 
a small excess. But the évidence showed that 46 shares of stock in 
the tool company cost the Los Angeles Investment Company 10 cents 
a share, that 522 shares cost 5 cents a share, and 1,513 shares cost 2 
cents a share; that the 1,513 shares were acquired on July 31, 1901, 
one day before the déficit created by the dividend was covered by put- 
ting the tool company stock at 40 cents a share. Subsequently the 
stock of the Automatic Tool Company was charged ofï to profit and 
loss in installments. Notwithstanding such conditions, the company 
continued to advertise that cash dividends had been declared, and that 
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the Company had paid 677 per cent, in quarterly cash dividends, and in 
May, 1913, in "Homes," tables were published showing enormous 
profits to investors. Advertisements at différent times also elaborated 
upon the security of the "Guarantee Fund" as giving a positive guar- 
antee to the small stockholder that he could not lose his money. It 
was represented that the "Guarantee Fund" was made up of the con- 
tributions of the officers of the company and maintained independently 
of possible control by such officers, thereby perpetually assuring to 
the investor that the company was a practically perfectly safe concem. 
In one issue of "Homes," March, 1913, it was said, in speaking of the 
guarantee fund, "It is a trust fund * * * for one purpose, to 
protect the small stockholder against loss. This fund is a perpétuai 
trust," etc. Letters purporting to come from stockholders expressing 
satisfaction with the "Guarantee Fund" were published in "Homes," 
and it was stated that the "Guarantee Fund" in December, 1911, con- 
tained over $100,000 in money ready to buy back stock from those who 
wished to sell, whereas the évidence goes to show that in 1911 there 
was in the "Guarantee Fund" only $20,156 cash, together with debts 
due to it by the directors araounting to over $54,800, and stock in 
the Los Angeles Investment Company carried at over $25,700. In 
January, 1913, the représentation in "Homes" was that the "Guarantee 
Fund" amounted to over $219,000, but the évidence is that thcre was 
then only $4,268 in cash in the fund, that the indebtedness of the 
directors was $144,115, and that the Los Angeles Investment Company 
stock was carried at $317,658. Elder, one of the directors, then owed 
the "Guarantee Fund" $58,904.08, Deeble owed it $32,868.05, and Der- 
by owed $40,226.34. 

When the adoption of the proposed "Blue Sky Law" was being ad- 
vocated in California, "Homes" in February, 1913, and in subséquent 
issues, opposed such proposed législation; but stated that, before the 
law could be effective, the Los Angeles Investment Company would 
be a closed corporation, with no stock for sale, and therefore would 
not be brought within the provisions of the proposed law. The con- 
templated disposition of the stock of the company was advertised in 
an interview had with Elder, wherein Elder spoke of expected sale 
of the property of the company, 6,000 acres, to certain capitalists at 
$3,000 per acre. Another effort to sell stock seems to hâve been made, 
by advertising to the effect that a bankers' syndicale was being formed 
to buy ail the shares of the Investment Company remaining unsold 
on the last day of May, 1913. Stockholders were advised that the 
syndicale was open for them to come into, and that the syndicate in- 
tended to buy at $4.35 a share. But on June Ist over 200,000 shares 
of the capital stock of the company were still unsold. The officers of 
the Investment Company then as of date of May 31, 1913, transferred 
thèse 200,000 and more shares from the Investment Company to the 
"Guarantee Fund," at $4.30 per share, in acceptance of an offer of 
Xlie "Guarantee Fund" to the company, spread upon the minutes of 
the director's meeting of tlie Investm.ent Company of May 7, 1913. 
The considération named for this transfer was $860,176.30, upon terms, 
one-third cash, and the balance by note executed by Elder and Derby 
as trustées of the "Guarantee Fund," dated May 31, 1913, due three 
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years after date. There is évidence that on May 31, 1913, the "Guar- 
antee Fund" had a cash balance of $14,998.42. On June 4, 1913, the 
Investment Company advanced to the fund $255,000, and on June 5, 
1913, the fund gave its check to the Investment Company for a cash 
payment of $286,725.45. In the issue of "Homes" published in June, 
1913, it was stated that the bankers' syndicate had vanished into "thin 
air," as the stock of the company was completely sold on the last day 
of May, "making an immense addition to the paid-up capital and 
.surplus of the company, an addition of $1,172,695.16, bringing the to- 
tal'Up to the stupendous sum of $16,884,964.53." It appears, however, 
that in 1913, when the "Guarantee Finid"' purchased the shares of the 
Investment Company's stock, there was a décline in the shares of the 
Investment Company, and certain stockholders became suspicions. Be- 
tween January 1, 1913, and May 31, 1913, the company ,sold 860,363 
shares of its stock, but the price dropped from $4.12^/2 to $1.1514. 
For the stock charged to Ekler, Deeble, and Derby, the par value of 
which represented $947,000, they did not pay even a third in cash, nor 
did Deeble, Derby, and Elder apply dividends received by them upon 
their debts to the company, and the évidence tends to show that the 
défendants diverted over $2,000,000 of the money of the Investment 
Company to the "Guarantee Fund," and over $230,000 to tlie "Home 
Makers." 

[1] The issues tried called for a verdict predicated upon the ques- 
tion whether or not the prosecution proved that défendants devised and 
entered upon the scheme charged with intent to defraud stockholders 
and made use of the mails in the exécution of the scheme. The défend- 
ants contend that the évidence was insuflîcient toi warrant conclusion 
of guilt. But where there is as much substantial évidence as the fore- 
going statement shows there was, to sustain the allégations of fact in 
tne indictment, and the trial court bas declined to grant a new trial bas- 
ed upon the ground of insufficiency of évidence to sustain, the verdict, 
it is not for the appellate court to disturb the conclusion of the jury, 
either as to the existence of the facts or as to the inferences drawn 
from the facts. Humes v. U. S., 170 U. S. 210, 18 Sup. Ct. 602, 42 L. 
Ed. 1011. 

[2] It is argued that the court erred in not quashing the indictment 
because of misconduct on the part of a grand jurer. One of the grand 
jurors, Mr. A. S. Gear, had been a practicing attorney at law, and 
was interested in some of the "Gold Notes" issued by the Los Angeles 
Investment Company, and on différent occasions in 1913 had called 
upon some of the défendants, officiais of the Investment Company, con- 
cerning the payment of the obligations of the company held by him. 
Défendant Derby, in support of his motion to quash, filed an affidavit 
wherein he said that on November 8, 1913, Col. Gear called upon him, 
and,, after inquiring about getting the notes cashed, said that he was on 
the grand jury, and that if the matter came up before the grand jury 
he (Derby) might need a friend; that he did not pay the note, and that 
he told Mr. Gear that as a member of the grand jury he would get no 
spécial favors. On November 10, 1913, Çol. Gear left with Deeble, 
the secretary of the company, a note setting forth grievances which 
hisclient had against the Investment Company, and stating that his 
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client wanted her money and damages in withholdïng the payment of 
the samë. November llth Col. Gear appeared before the grand jury, 
and read to his fellovv grand jurors a statement to this effect ; that he 
believed himself disqualified from acting as a member of the grand 
jury if they should undertake to investigate a matter which he desîred 
to call to their attention; that the Los Angeles Investment Company 
had invited the public to invest in gold bonds of the company as being 
a first lien on ail assets of the corporation, whereas in truth he found 
that they were not secured by assets, but were merely liabilities entitling 
the holders to participation in the assets of the company along with 
other creditors, and he desired the grand jury to take such action as 
might seem appropriate. 

There is nothing to show that the grand jury had been considering 
any charge against the Los Angeles Investment Company before Mr. 
Gear read his statement to the body. The foreman of the grand jury 
and the secretary filed counter-affidavits saying that the grand juror 
Gear was not présent at any time during the délibérations or the pro- 
ceedings upon which the indictments against thèse défendants were 
based or returned ; that he left the grand jury room before the matter 
was taken up or considered, and did not return, and never was présent 
in the grand jury room when the matters were heard or considered or 
discussed by the members of the grand jury; and that the statement 
read by Mr. Gear on November 1 Ith had been thereafter given by the 
foreman to the United States attorney, and was not thereafter read or 
considered in the proceedings or délibérations of the jury. The grand 
juror Gear himself, in an affidavit, denied that he had ever told Derby 
that, if the matter of the Los Angeles Investment Company should 
corne before the grand jury, he might need a friend, and denied that the 
question of his being on the grand jury ever was mentioned; but said 
that when he called on Derby he sent in a card, upon which he wrote, 
"Will Mr. Derby see Col. Gear, 4306 E. First street, member of United 
States grand jury?" Mr. Gear further says in his affidavit that he did 
not attend the sessions of the grand jury while the investigation of the 
officers of the Los Angeles Investment Company was in progress, 
heard none of the évidence, and did not vote on the indictment, and 
never talked to any member of the grand jury in référence to the com- 
pany, and never tried to influence or persuade any member of the 
grand jury to vote to indict the officers of the company; that he con- 
sidered it his duty to présent the matter to the grand jury as he did, 
because he had received through the United States mails literature in 
référence to the "Gold Notes" in which a client of his had invested a 
thousand dollars. 

There is no doubt of the fact that, if a grand juror knows that a 
crime has been committed which is properly the subject of investigation 
by the grand jury of which he is a member, it is his duty to call the 
matter to the attention of his fellow grand jurors. Of course, if he is 
in any way personally or otherwise directly concerned, he should tu- 
euse himsdi from participation in the investigation and the délibéra- 
tions of the grand jury with respect to the matter. Clearly, in the 
présent case, the grand juror did nothing illégal, and we affirm the rul- 
ing that there was no sufficient ground for quashing the indictment. 
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[3] It îs said that the verdict should be set aside because of the mis- 
conduct of a trial juror. The point cornes in this way: The court 
made an order that the jury should not be allowed to separate after it 
was impaneled and sworn, but on the morning of July 21, 1915, while 
the trial was in progress, one of the jurors told the bailiff in charge he 
must go down to his office. The bailiff told him that there was not 
time for him to do this, meaning that there was not time before the 
opening of court to assign the proper court offîcer to accompany the 
juror to his office. The juror said that he would go and take the con- 
séquences. The juror was gone about 20 minutes, and then returned. 
Except for the fact of this brief séparation of the jurors, no circum- 
stance is shown to justify an inference of possible injury to the rights 
of the défendant. The Suprême Court in Holt v. United States, 218 
U. S. 245, 31 Sup. Ct. 2, 54 L. Ed. 1021, 20 Ann. Cas. 1138, in discuss- 
îng the action of the District Court in overruling a motion for a new 
trial based upon the ground that some of the jurors had read articles 
on the case in the daily papers whiJe the trial was going on, said: 

"We are dealing wlth a motion for a new trial, the dental of whlch cannot 
be treated as more than matter of discrétion or as ground for reversai, except 
in very plain circumstances indeed. Mattox v. United States, 146 U. S. 140 
[13 Sup. Ct. 50, 36 L. Ed. 917]. See Holmgren v. United States, 217 U. S. 509, 
[30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Cas. 778]. It would be hard to say that 
this case presented a suffieient exception to the gênerai rule The judge did 
not reject the affidavit, but deeided agalnst the motion on the assumptlon that 
more than it ventured to allège was true. As to his exercise of discrétion, It is 
to be remembered that the statutes or décisions of many states expressly allow 
the séparation of the jury even In capital cases. Other states hâve provided 
the contrary. Tlie practiee has varied, with perhaps a sllght présent tendency 
In the more conservative direction. If the mère opportunity for préjudice or 
corruption is to raise a presumption that they exist, it wUl be hard to main- 
taln jury trials under the conditions of the présent day." 

A number of exceptions are based upon the action of the court in 
admitting and excluding certain testimony. We hâve examined them, 
and fînd no substantial error in the rulings of the court. Nor do we 
find error in the instructions which stated the law carefuUy and with 
suffieient fuUness to enable the jury to understand the principles which 
should control in their considération of the évidence. 

Believing that no substantial reason is advanced for holding that the 
défendants did not hâve a fair and légal trial, the judgment is affirmed. 



UNITED METALS SELLING CO. v. PRYOR et al. 

(Circuit Court of Appeals, Eighth Circuit. April 20, 1917. Behearing Denled 

July 9, 1917.) 

No. 4526. ■ 

1. Carriers <S=>140 — Carrier as WAREirousEirAN— Goods Avvaiting Deliv- 

ERY. 

Défendant railroad Company, as the last Connecting carrier, received a 
carload of copper Ingots, shipped under a blU of ladlng provldlng that 
"property not removed by the party entltled to receive it wlthin 48 liours 
* * * after notice of Its arrivai * * * may be kept In car * * * 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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or warehouse subject to a reasonable charge for stornge and to eari'ior's 
responsibility as warehouseman only." Défendant'» tarlff schedule, duly 
filed and posted as re<juired by law, and whieh, in accordance wlth Inter- 
state Commerce Act Feb. 4, 1S8V, c. 104, § 6, 24 Stat. 380, as amended 
by Act Jiine 29, lOm, c. 3591, § 2, 34 Stat. 584 (Comp. St. 1910, § 85«!)), 
contained rules and régulations governing terminal privilt^es and charges, 
provlded that, "when delivery of cars cousigned or ordered to private in- 
dustrial spur traeks eannot be made on account of the act, neglect. or 
inability of the consignée to receive theui, delivery will be considered to 
hâve been made when the cars are tendered." On arrivai of the car of cop- 
per the private track of the consignée was fully occupied, and défendant 
left the car on its Connecting side track, and notifled the consignée that 
the car was at its disposition, subject to the pa.vment of a demtirrage 
charge after the free tîme allowed by the rules of the company. Six days 
later the consignée paid the demurrage charges and the car was moved 
npon its track, when it vt^as found that one of the seals was broken and 
that a part of the copper was gone, although, when, inspected by defend- 
ant's yard watchman the eveuing before, the seals were seeure. Jleld, 
that defendant's Uability was that of warehouseman only. 

[Ed. Note.— For other cases, see Carriersi, Cent. Dig. §§ 609, 6091^, 611- 
616.] 

2. Courts <®=>305— Interstatk Commerce Act— Liabilitt for Goods Lost— 

— Law Governing. 

The Uability of a railroad conrpany subject to the Interstate Commerce 
Act on a contract with an interstate shipper is not governed by state law, 
but is a fédéral question, governed by uniforni rule. 

[Ed. Note.— For other cases, see Courts, Cent. Uig. §§ 950, 952, 955, 96!»- 
971.] 

3. Waeehousemen <S=>24(1) — Action Agai.\st for Loss of Goods— Buudex 

AND Measure of Proof. 

Under the rule of the fédéral courts, a warehouseman is liahle only for 
négligence, the burdeii of proving which rests on the party alleging it, 
and is not shifted by proof merely of loss or destruction of property iu 
charge of the warehouseman. 

[Ed. Note. — For other cases, see Warehousemen, Cent. Dig. §§ 11, 48.] 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; Elmer B. Adams, Judge. 

Suit in equity by the Equital>le Trust Company of New York, as 
trustée, against the Wabash I^ailroad Company. On pétition of inter- 
vention by the United Metals SelHng Company against défendant and 
Edward B. Pryor and Edward F. Kearney, its receivers. From a de- 
cree dismissing its pétition, intervener appeals. Affirmed. 

Jones, Hocker, Hawes & Angert and George F. ]rlaid, ail of vSt. 
Louis, Mo., and Shearman & Sterling, of New York City, for appel- 
lant. 

James h. Minnis and N. S. Brown, both of St. Louis, Mo., for ap- 
pellees. 

Before SANBORN, Circuit Judge, and REED and BOOTH, Dis- 
trict Judges. 

REED, District Judge. In a suit of the Equitable Trust Company 
of New York, as trustée, a New Jersey corporation, against the Wa- 
bash Railroad Company, a Consolidated railroad corixiration of Mis- 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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souri and other states, pending in the United States District Court 
for the Eastern District of Missouri, to foreclose certain mort- 
gages upon the property of the railroad company, in which Edward 
B. Pryor and Edward F. Kearney were duly appointed as receivers 
of the property of the railroad company, the appellant, the United 
Metals SelHng Company, a corporation, in due time filed an interven- 
ing pétition claiming of the Wabash Railroad Company the sum of 
$2,447.60 as the value of 415 ingots or bars of refined copper, weigh- 
ing 18,674 pounds, alleged to hâve been lost from the car in which it 
was shipped, while in the custody of the railroad company upon its 
tracks in St. Louis, Mo., consigned to the Moore- Jones Brass & Métal 
Company of that city, under a bill of lading issued to the intervener 
by the Chicago & Duluth Transportation Company at Chicago, 111., 
December 6, 1909, which copper it is alleged was delivered to the rail- 
road company at St. Louis and lost from the car in which it was 
shipped while in its custody, about January 7, 1910, solely through the 
négligence, carelessness, and wrongful acts of the défendant railroad 
company; and judgment is prayed against the railroad company for 
the value of said copper, with interest from January 7, 1910, and that 
it be decreed a lien upon the property of the railroad company or its 
proceeds in the custody of the court, prior to the complainant's mort- 
gage upon said property. 

The railroad company and the receivers answered the intervening 
pétition, admitting that about December 6, 1909, the intervener shipped 
some 40,000 pounds of refined copper from Chicago, to the Moore- 
Jones Brass & Métal Company at St. Louis, by the Chicago & Duluth 
Transportation Company and Connecting carriers, but dénies that it 
was lost, if lost at ail, because of any neglect or fault upon the part of 
the railroad company, and further allège that the défendant railroad 
company on December 30, 1909, received the car containing said cop- 
per from the Terminal Railroad Association of St. Louis, and on Jan- 
uary 1, 1910, notified in writing the consignée, Moore-Jones Brass & 
Métal Company, of the receipt thereof, and thereafter held said car as 
a warehouseman only, and not as a common carrier. Some other dé- 
fenses may be noticed in the course of the opinion. 

The matter was submitted to the spécial master in said foreclosure 
proceedings upon a stipulation of facts, which so far as deemed ma- 
terial is set forth in the margin.^ 

1 Stipulation or Facts. 

"That on or about December 6, 1909, the intervener shipped 775 copper 
Ingot bars, of the weight of 40,002 pounds, from Chicago, lUinols, to the 
Moore-Jones Brass & Métal Company at St. Louis, Missouri, under a bill of 
lading contract of shipment entered into between the Chicago & Duluth Trans- 
portation Company, a common carrier, and the intervener, dated Cliicago, 
Illinois, December C, 1909, a copy of which Is hereto attached, made a part 
hereof and marked Éxhibit 'A.' 

"The bill of lading, Exhibit A is the uniform blU of lading — ■standard form 
of straight bill of lading, approved by the Interstate Commerce Commission 
by order No. 787 of June 27, 1908, and ineludes a receipt which recites that, 
subject to the classifications and taritfs in effect on the date of Its issue, 
December 6, 1909, it received from the United Metals Selling Company the 



94 248 FEDERAL REPORTER 

1. The master filed with the court his findings and recommendations 
as follows: 

" * * * The [Intervenlng] pétition allèges that about December 6, 1909, 
the petitioner shipped 775 Ingots of refined copper, weighlng 40,002 pounds 

property descrlbed below, 775 copper Ingot bars, weight 40,002 pounds, slgned, 
'Chicago & Duluth Transportation Company, B. L. Burke, Traff. Agt., Chi- 
cago, 111.,' conslgned to Moore-Jones Brass & Métal Company, St. Louis, Mo., 
and that said company agrées to carry to its usual place of delivery at sald 
destination, if on its road ; othervvise, to deliver to another carrier on the 
route to sald destination. It is mutually agreed, as to eaeh carrier of ail 
or any of said property over ail or any portion of said route to destination, 
and as to each party at any time interested in ail or any of said property, 
that every sen'ice to be performed hereunder shall be subject to ail the con- 
ditions whether printed or written, herein contained (includlng conditions on 
back hereof) and whieh are agreed to by the shipper and accepted for him- 
self and his assigns. 

"Indorsed on the back of the bill, Exhibit A, Is the following: 

********** 

" 'Sec. 5. Property not removed by the party entltled to recelve It within 
forty-eight hours (exclusive of légal holldays) after notice of its arrivai has 
been duly sent or given may be kept in car, dépôt, or place of delivery of 
the carrier, or warehouse, sub.1eet to a reasonable charge for storage and to 
carrler's responsibility as warehouseman only, or may be, at the option of 
the carrier, removed to and stored in a public or licensed warehouse, at the 
eost of the owner and there held at the owner's rlsk and without llability on 
the part of the carrier, and subject to a lien for ail freight and other lavvful 
charges includlng a. reasonable charge for storage.' 

"That the copper covered by the bill of lading was placed in Illinois Cen- 
tral car No. 13(M79 at Chicago ; each of the doors of the car being sealed 
after the car was loaded and contents checked. That the car was carried by 
the Illinois Central Rallroad Company to East St. Louis, where it was ex- 
amined, seals found intact, and delivered to the Terminal Rallroad Associa- 
tion of St. Louis. The Terminal Rallroad Association transported the c-ar 
across the river and turned the same over to the Wabash Rallroad Com- 
pany, at St. Louis, at whlch time the car was again examined and the seals 
found unbroken. The car was then carried by the Wabash Rallroad Com- 
pany to its yards, and for the reasons hereinafter stated the car was placed 
on Its track No. 24, December 30, 1909, with seals Intact. On , January 1, 
1910, the car was transferred to track No. 25, and the following notice was 
then mailed to the consignée, Moore-Jones Brass & Métal Company, and re- 
cel ved by said company: 'You are hereby notifled that the following cars are 
now on tracks at this station for your unloading or disposition and that said 
cars are subject to a charge of $1.00 per day or fraction of a day, for ail 
time that they are held beyond the free time allowed by the rules of this 
company.' That said notice contained the number of the car containing the 
shipment involved in this case, and otherwise complied with the tariff re- 
qulrements of the Wabash Rallroad Company, lawfully in effect at that time. 
That the tarife of the Wabash Rallroad Company, providlng the rules and 
régulations and charges governing the assessment of demurrage and storage 
charges, and during ail of sald times on file in the office of the Interstate 
Commerce Commission at Wasliington, In the District of Columbla, and duly 
posted as required by law, provided as follows: 'When delivery of cars con- 
slgned or ordered to prlvate industrial spur tracks cannot be made on ae- 
count of the act or neglect of the consignée or the Inabllity of the consignée 
to recelve, delivery wlll be consldered to hâve been made when the cars were 
tendered. The carrler's iigent must give the consignée written notice of ail 
cars he has been unable to deliver, because of the condition of the private 
industrial track or because of other conditions attributable to consignée, this 
will be consldered a eonstructlve placement.' 

"The consignée paid to the Wabash Rallroad Company $4.00 for demurrage 
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from Chicago, 111., to the Moore-Jones Brass & Métal Company in St. rjouis, 
under a bill of ladlng issued by the Chicago & Duluth Transportatioa Com- 
pany to the petltioner, dated at Chicago, December 6, 1009. This is admitted 
by the défendants. It is alleged that the car containing the copper was deliver- 
ed by the Terminal Railroad Company of St. Louis to the défendant railroad 

charges lawfully assessed on said car under the tariffs aforesaid, and cov- 
erlng four days next subséquent to the expiration of the forty-eight hours al- 
lowed as free time for unloading ; that Said demurrage charges accrued while 
said car was held by the Wabash Railroad Company on said track No. 25. 
That during ail of the tlme said car was held by the Wabash Railroad Com- 
pany on said track No. 25, the same was reasonably accessible to the con- 
signée, Moore-Jones Brass & Métal Company, for unloading, but it had been 
the uniform custom of the said consignée to unload cars only when placed 
upon its industrlal spur track. 

"The consignée, Moore-Jones Brass & Métal Company had a private indus- 
trial spur track to its plant upon whicli it received earload shipments con- 
signed to it. That said swltch track was just of sufficient length to acconi- 
modate two cars, and was occupied by loaded cars at the tlme the above car 
was received by the Wabash Railroad Company. That under an arrange- 
ment between the Wabash Railroad Company and the said consignée, then 
in effect, ail cars received by the said railroad company conslgned to said 
consignée were to be placed by the Wabash Railroad Company on said pri- 
vate industrlal spur track of said consignée, in the order in which said cars 
were received by the Wabash Railroad for such placement. That on Janu- 
ary 1, 1910, the said Wabash Railroad Company was holding on its tracks 
seven cars for said consignée, ail of which had been received prior to the 
receipt of said car of copper ingots. That on January 2, 1910, the said Wa- 
bash Railroad Company was holding out for said consignée, under same con- 
ditions, seven cars, and seven cars on January 3d, six cars on January 4th. 
ninp cars on January 5th, nine cars on January 6th, eight cars on January 
7th, and five cars on January 8th, ail of which cars the Wabash Railroad 
Company had been unable to place on consignee's private industrlal spur 
track, on account of said track belng fiUed with other cars. That said con- 
signée had no means of clearing its switch track, but, atter emptylng a car 
had to walt nntil the Wabash Railroad Company removed the car from said 
spur track. 

"The Wabash Railroad Company employed during the times stated two 
watchmen in the yard where the car in question was located. The territory 
assigned to such watchmen covered six city blocks, within which there were 
from 9 to 19 tracks, of a combined length of about 30,000 feet. That one of 
said watchmen examined said car and the seals thereon at about 5 o'clock 
p. m., 6î January 6, 1910, and found ail seals intact. The car in question was 
actually placed on consignee's private industrlal spur track on the morning 
of January 7, 1910, at 10:30 a. m., and the same was immediately examined 
by the receiving clerk of the consignée, who found there was no seal on the 
west side door. It was also examined by two other employés of consignée, 
who also found there was no seal on the west side door. The consignée there- 
upon notifled a watchman of the Wabash Railroad Company, and also re- 
. Quested. the office of the freight agent of the Wabash Railroad Company to 
send a man to check the contents of the car. Immediately upon the discov- 
* ery that the west side door contained no seal, the consignée caused the car 
to be locked, and the car remained so locked until the next day, January 8, 
1910, when an employé of the Wabash Company appeared and checked the 
contents. On such checking the car was found to contain 415 copper ingots, 
welghing 21,328 pounds, instead of 775 ingots, weighing 40,002 pounds. 

"That the reasonable market value of the mlssing 18,764 pounds of copper 
ingots was the 8um of $2,447.60. 

;• "ISigned] Wells H. Blodgett, 

"N. S. Brown, 

"Attomeys for Wabash Railroad Co. 
"Jones, Hoeker, Hawes & Angert, 
"Attorneys for Intervener." 
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Company about January 2, 1910, with the seals of the car întact ; that there- 
after, about January 7, 1910, the car was dellvered by the défendant railroad 
Company to the Moore-Jones Brass & Métal Company, but that at the time 
of the dellvery the seal of the west side door of the car was mlssing, and 
the car contained only 415 Ingots of copper, weighing 21,328 pounds, which 
was 18,674 çounds less than the car contained when it was dellvered to the 
défendant railroad company. This allégation Is disputed and denled by the 
défendants, who aver that the Terminal Railroad Company dld not deliver 
the car until December 30, 1909, and that the dellvery by the Wabash Rail- 
road Company to the Moore-Jones Brass & Métal Company was made on the 
2d of January, 1910, instead of the 7th of January. The défendants also dis- 
pute the averment as to the seals, and as to the loss of copper from the car. 
It Is alleged and admitted that the petitioner lodged its claim with the de- 
fendant railroad company on account of its alleged loss about January 20, 
1910, and thereafter made repeated demands upon the railroad company for 
the settlement of the claim. There are averments as to repeated efforts to 
adjust the claim between the parties, prior to the receivership and slnce ; 
but thèse matters are not considered material by the undersigned, in View 
of the conclusions which he has reached upon the merits of the contro- 
versy. • * * 

"TJpon the facts submitted to me, which are altogether eovered by stipula- 
tion herewith returned, I find that the défendant railroad company effected 
a complète dellvery of the shipment to the consignée, Moore-Jones Brass & 
Métal Company, because of the provisions of the tariff of the Wabash Rail- 
road Company, under which delivery must be considered to hâve been made 
when the car was tendered by the railroad company to the consignée. The 
car containing the copper was carried by the Wabash Railroad Company to 
its yard and placed on its track No. 24 on December 30, 1909, with seals in- 
tact. On January 1, 1910, the car was transferred to track No. 25 and the 
consignée was notifled that the car was on the track for its unloading or dis- 
position. Thls notice was given by reason of condition of tracks on which 
car was being held by the railroad company for the consignée. ' 

"Finding, as I do, that the delivery of the car was made by the railroad 
company for the consignée, it is unnecessary to consider whether any lia- 
bility was attached to the défendant railroad company as a warehouseman. 
I accordingly recommend that the intervening pétition be dismlssed. 

"[Signed] Chester H. Kmm, Spécial Master." 

The court overruled intervener's exceptions to the findings and re- 
port of the master, and entered a decree dismissing its pétition, and 
it prosecutes this appeal to reverse such decree. 

The appellant assigns as error that under the facts stipulated the 
master and court erred in finding and holding: 

[1] (1) That under the bill of lading and tariff schedulés of the 
carriers, filed with the Interstate Commerce Commission and duly 
posted, the tender of the car containing the copper by the défendant 
railroad company to the consignée Moore-Jones Brass & Meta! Com- 
pany on January 1, 1910, effected a delivery of the copper to the 
consignée and relieved the railroad company of any further liability 
as a commori carrier for the copper. 

The bill of lading and tariff schedtvles in unmistakable terms pro- 
vide: 

"Sec. 5. That property not removed by the party entitled to recelve it, 
within forty-eight hours (exclusive of légal holidays) after notice of Its ar- 
rivai has been duly sent or given may be kept in car, dépôt, or place of de- 
livery of the carrier, or warehouse,' subject to a reasonable charge for storage 
and to carrier's responsibility as warehouseman only, or may at the option 
of the carrier be removed to and stored in a public or llcensed warehouse, at 
the cost of the owner and there held at the owner's risk and without liability 
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on tîie part of the carrier and subject to a lien for ail freiglit and other law- 
ful cliarges includlng a reasonable charge lor storage." 

The car containing this copper was received by the Wabash Railroad 
Company in St. Louis from the Terminal Railroad Company Decem- 
ber 30, 1909, and placed on one of its tracks (No. 24) in its yards, on 
January 1, 1910, and was transferred to track No. 25 in the same 
yard, and the consignée notified in writing that the car was there for 
its unloading or other disposition subject to a charge of $1 a day or 
fraction thereof for ail time that it should be held beyond the free 
time allowed by the rules of the company for unloading. The tarifï 
of the Wabash Company, then on file with the Interstate Commerce 
Commission and duly posted as required by law, provides: 

"That when dellvery of cars consigned or ordered to private industrial spur 
tractis cannot be made on account of the act, neglect, or inability of the con- 
signée to receive them, dellvery will be consldered to hâve been made when 
the cars are tendered. The carrler's agent must give the consignée vpritten 
notice of ail cars It has been unable to dellver, because of the condition of 
tUe private track, or of other conditions attributable to consignée; thls will 
be consldered a constructive placement." 

Such was the contract between the appellant, the consignée, and the 
Wabash Railroad Company; and the consignée paid to the Wabash 
Railroad Company $4 for démarrage charges on this car under such 
schedules, covering the 4 days next succeeding the 48-hour period al- 
lowing for unloading, which demurrage accrued while the car was 
held by the Wabash Company on its track No. 25. 

The act to regulate commerce as amended to and including June 29, 
1906, provides in effect (section 1) that "transportation," which the 
act régulâtes, shall include cars and other vehicles and ail instrumen- 
talities and facilities of shipment or carriage, irrespective of ownership, 
or of any contract express or implied for the use thereof and ail serv- 
ices in connection with the receipt, delivery, élévation, transfe^ in tran- 
sit, ventilation, or storage, and handling of property transported ; and 
it shall be the duty of every carrier, subject to the provisions of the 
act, to provide and furnish such transportation upon reasonable re- 
quest therefor, and to establish just and reasonable rates, and provide 
for reasonable compensation to those entitled thereto ; also that ail 
charges made for any service rendered or to be rendered in such trans- 
portation or in connection therewith, shall be just and reasonable. 
And section 6 requires that the carrier's schedules filed with the Com- 
mission shall be printed and posted, and shall contain the classification 
of f reight in force, and also state separately ail terminal charges, stor- 
age charges, and other charges which the Commission may require, ail 
privilèges or facilities granted or allowed, and any rules or régulations 
which in any wise change, afïect, or détermine any part or the aggre- 
gate of such rates, fares, and charges, or the value of the service ren- 
dered to the consignée. 34 Stat. c. 3591, pp. 584, 586; U. S. Compiled 
Stats. 1916, ,§§ 8563, 8569. 

The bill of lading in this case, in accordance with the provisions of 
the act, provides that every service to be performed hereunder shall 
be subject to ail the conditions, whether printed or written, herein con- 
243 r.— 7 



98 243 FEDERAL EEPORTER 

tained, among which is the express condition (as appears in the stipu- 
lated facts) that the responsibility of the Wabash Railroad Company 
shall be that of warehouseman only for the property, if not removed 
by the consignée f rom its tracks within the 48-hour period for unload- 
ing, after notice of the arrivai of the car, in which the copper was 
shipped, in its yard at St. Louis. Under the récent décision of the Su- 
prême Court in Southern Railway Co. v. Prescott, 240 U. S. 632, 36 
Sup. Ct. 469, 60 L. Ed. 836, it must be held that the liability of the 
Wabash Railroad Company in this case, under the agreed facts, was 
that of warehouseman only. 

[2, 3] (2) The appellant next complains of the decree because it did 
not adjudge the Wabash Company liable (under the facts stipulated). 
as a warehouseman. This complaint might well be dismissed, for the 
reason that appellant seeks to recover from the railroad company upon 
the ground alone of its liability as a common carrier, and there is no 
claim or sufficient proof that it has incurred any liability as a ware- 
houseman. True, the intervener's pétition asks for such other and 
further relief as may be just; and the answer allèges that under 
the facts the liability of the Wabash Company, if any, is that of a ware- 
houseman only. But that is not sufficient to enable the appellant to 
recover in the absence of proof by it of the négligence it charges 
against the railroad company whereby the copper was lost from the 
car. The appellant, however, maintains in argument that, having 
shown the loss of the copper from the car (or other grounds from 
which it might be inferred that it was stolen from the car), a prima 
facie case of négligence is shown against the défendant, and that the 
burden then shifts to it to show its freedom from négligence, and 
cases from certain of the state courts, including Missouri, are cited in 
support of this contention. But an equal or greater number of déci- 
sions from the courts of other states may be cited to the contrary. 
But this question is hardly open to debate in this court, for in the case 
of Southern Railway Co. v. Prescott, 240 U. S. 632, 36 Sup. Ct. 469, 
60 L. Ed. 836, above, it is directly held that the rule of the Suprême 
Court of the United States itself is, under the act to regulate commerce, 
opposed to the contention of the appellant. In that case the same con- 
tention was made by the appellee as is made by the appellant hère, and 
the Suprême Court said: 

"Viewing the contract set forth In the Mil of ladlng [in that case] as stUl 
in force, the measure of liability under it must also be regarded as a féd- 
éral question. As it has often been said. the statutory provisions manifest 
the intent of Congress that the obligation, of the carrier with respect to the 
services within the purvlew of the statute (the act to regulate commerce) 
shall be govemed by uniform rule in the place of the diverse requlrements 
of State législation and décisions [citing many cases]. And the question as 
to the responsibility under the blU of ladlng is none the less a fédéral one 
because it must be resolved by the application of gênerai princlples of the 
common law. » * * It was expUcitly provided that in case the property 
was not removed within the specifled time it should be kept subject to lia- 
bility 'as warehouseman only.' The railway company was therefore liable 
only in case of négligence. The plaintiff, asserting neglect, had the burden 
of establishlng it. This burden did not shift. As it is the duty of the ware- 
houseman to dellver upon proper demand, his failure to do so, without ex- 
cuse, has been regarded as making a prima facie case of négligence. If, how- 
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ever, It appears that the loss is due to fire, that fact in itself, in the ab- 
sence of circumstanees permlttlng the inference of laek of reasonable précau- 
tions, does not suffice to show neglect, and the plaintlff havlng the affirmative 
of the issue must go forward wlth the évidence [citing a number of cases]. 
* * * It Is undisputed that the loss was due to flre which destroyed the 
company's warehouse with its contents, including the property In question. 
The fire occurred in the early morning, when the dépôt and wareliouse were 
closed. The cause of the flre dld not appear, and there was nothing in the 
circumstanees to indicate neglect on the part of the rallway company. The 
trial court denied the motion [of the railway company] for a direction of a 
verdict and charged the jury that 'the burden of showing that there wag no 
négligence is on the défendant.' Applying the rule established by the state 
décisions, ♦ * • the Suprême Court of the state overruled the défend- 
ants objection and sustained the judgment. * * * It has been recognized 
by the state court, as was said in the Fleischman Case, supra [Fleischman 
V. Southern B. Co., 76 S. C. 23T, 56 S; E. 074, 9 L. R. A. (N. S.) 519], that 
the rule it appUes is a 'somewhat exceptioual rule' to which the court ad- 
hères 'notwithstanding the great number of opposing authorities in other ju- 
rlsdictions.' * * * For the reasons we hâve stated, we think that the ob- 
ligation of the railway company was not governed by the state law and that, 
in this view, the exceptions of the plalntiff in error were well taken." 

The judgment was reversed. See Clark v. Barnwell et al., 12 How. 
272, 13 L. Ed. 985; Railroad Co. v. Reeves, 10 Wall. 176, 19 L. Ed. 
909; De Grau v. Wilson (C. C.) 22 Fed. 560, affirming (D. C.) 17 Fed. 
698 (in admiralty); Strauss v. Wilson (D. C.) 17 Fed. 701 (in ad- 
miralty); Lamb v. Camden & Amboy, etc.. Ce, 46 N. Y. 271, 7 Am. 
Rep. 327; Denton v. Railway Co., 52 lowa, 161, 2 N. W. 1093, 35 Am. 
Rep. 263; Yazoo & M. Valley R. Co. v. Hughes, 94 Miss. 242, 47 
South. 662, 22 L,. R. A. (N. S.) 975, and note. 

There is no évidence that the car, or the seal upon the west door 
thereof, were insufficient or defective in any respect; and the infer- 
ence that the seal was broken and the copper stolen from the car was 
not sufficient to warrant a finding that the copper was lost Ijecause of 
any neglect or want of ordinary care upon the part qf the railroad 
company as warehouseman. 

It foUows that the decree of the District Court must be and is af- 
firmed. 
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(Circuit Court of Appeals, Eighth Circuit. May 10, 1917.) 

No. 4776. 

1. Sales i©=89 — ^Modification of Coktract bt New Agbeement. 

A contract of sale of wheat for dellvery durlng July was .siibject to a 
rule of a grain dealers' association requiriug the seller, if unable to 
complète the contract, wlthin the agreed liniit to advise the buyer by 
mail, téléphone, or telegraph, whereupon it should be the duty of the buyer 
to at once elect either to buy in, or cancel the déficit, or extend the con- 
tract to cover such déficit. On July 29th the seller advised the buyer 
that it would be prevented by a railroad embargo from shipping until 
August 2d, but would get the wheat out as soon as the railroads would 
receive it. On August 2d and 3d the buyer wlred the seller, requestlng 
that shipments be held up tem'porarily, and in a second wlre that the 
sale be caneeled. The seller in reply ignored or barely acknowledged 

^=3For other cases see same topic & KEY-NUMBER In ail Ker-Numbered Dlgests & Indexea 
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the request for delay, statlng that it had the wheat ready to dellver aa 
soon as the embargo was raised, and would much prefer ta deliver it as 
soon as possible. In reply to a furtlier request for delay and offer for 
cancellatlon, it again Ignored, beyond a bare acknowledgment, the request 
to delay, and at no time in tlie correspondence ever did more than sùiiply 
acltnowledge recelpt of such request. Held, that there was no acceptance 
of the offer to delay, so as to create a new contract, replacing the original 
contract; the fact that the seller did delay being caiised by its absolute 
Inability to shlp by reason o£ the embargo, and not by its eompliance 
with the buyer's request. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 251, 252, 259.] 

2. Sales <S=»89— Option to Modift Conteact— Time rois Exercise— "At 

Once." 

Wlthin the provisions of such contract authorizing the buyer to elect 
at once to extend the contract, "at once" did not mean instantaneously, 
but wlth reasonable expédition under ail the circoimstances, and the 
cireumstanees in this connection comprehended both those in mind at 
the time the contract was niade and those présent at the time the 
party aeted under such provision, and the contract included any con- 
duct of the other party which would influence the action of the one re- 
quired to act at once. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 251, 252, 259. 

For other définitions, see "Words and Phrases, First and Second Séries, 
At Once.] 

3. Sales ®=»89— Option to Modipt Contract— Time fob Exercise. 

An élection by the buyer on August lOth and llth to extend the con- 
tract was in time, where negotlations for cancellatlon of the contract, 
In which the seller actively partieipated, were In progress during the 
intervening time, and the buyer notifled the seller that it extended the 
contract as soon as the seller demanded instructions as to disposition of 
the wheat. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 251. 252, 259.] 

4. Sales ig=»89— Option to Modify Contract— Validitï of I5xtension oV 

Time. 

An attenrpted extension of the .contract by the buyer was not Ineffec- 
tive, because it flxed no definite time to which the contract was extended, 
as the contract itself did not retiulre performance upon a certain day, 
and any extension was Intended to be of similar charaeter, and, moreover, 
the seller could not be in jured by an indéfini te extension, as it was at 
liberty to deliver at any time. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 251, 252, 250.] 

5. Sales ®=»418(2) — Nondeliveby by Selles— Damages. 

As the extension was seasonably made and was within the terms of 
the contract, the contract was not broken by the seller until its failure 
to deliver within the time as extended, and the damages for its breacU 
were to be measured as of that date, with interest from that date. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1175-1179.] 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Polloclc, Judge. 

Action by the Wichita Mill & Elevator Company against the Libéral 
Elevator Company. Judgment for plaintiff for an insufficient amount, 
and it brings error. Reversed and remanded, with instructions. 

Chester I. Long, of Wichita, Kan. (Austin M. Coiwan, of Wichita, 
Kan., on the brief), for plaintiff in error. 
C. M. Williams, of Hutchinson, Kan., for défendant in error. 

^ For otber cases see same topic & KëY-NUMBëK in ail Key-Numbered Dlgests & Indexes 
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Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

STONE, Circuit Judge. Damage for Breach of Cpntract. A writ 
of error based on alleged right of larger recovery by plaintiff below 
from judgment in its favor for $986.97. Tried to the court on stipula- 
tion of facts and brief undisputed oral testimony. 

The Contract. July 14, 1914, the Libéral Elevator Company of 
Hutchinson, Kan., sold to the Wichita Mill & Elevator Company, of 
Wichita Falls, Tex., 25,000 bushels of wheat to be delivered f . o. b. 
Galveston, Tex., during that month subject to the following rule of the 
Kansas Grain Dealers' Association : 

"Rule 7. Incomplète Ship^ments. Wlien the seller flnds he will not be able 
to complète a contract wlthin the agreed limit, it shall be his duty to so ad- 
vlse the buyer by mail, téléphone, or telegrnph, whereiipon it shall be the diity 
of the buyer to ut once elect either t» biiy in or cancel the déficit, or to extcnd 
the contract to cover sald déficit. ShOiild the seller fail to notify the buyei- 
of his, the seller's, inability to complète a contract for shipment, as in this 
rule above provided, the said contract shall remain In force unless and until 
completed, extended, bought in, or canceled." 

The Breach. After shipping 7,055 bushels, the seller, on July 29th, 
informed the buyer of its inability to complète its contract in July be- 
cause of a railway embargo. No further deliveries were made, and 
after an extended correspondence the buyer on September 3d, being 
refused further performance, bought in the déficit at Galveston. The 
suit is for the expense and price différence in buying in this déficit. 
Recovery was allowed by the court below on the basis of a breach on 
August lOth and measure of damage as of that date. The buyer claims 
breach on September 3d and measure of damage as of that date. 

The Railway Embargo. Before stating the position of the parties, 
it will be useful to clear away a false issue which has been presented 
by both sides. While it has its importance as a circumstance in the 
considération of other points in the case, the railway embargo as a 
défense is not an issue in this court. It was determined by the trial 
court to be no défense, and no other conclusion could sustain the judg- 
ment below. The détermination on that point was in favor of plaintitï, 
and the case is hère solely on its writ of error. 

The Controversy. The dispute is solely as to whether the breach 
and measure of damage is to be taken as of August lOth or as of Sep- 
tember 3d. It hinges on the rights of the parties under rule 7, supra, 
and the dealings between them from July 29th to September 3d (reveal- 
ed in correspondence) as controlled by that rule. Under rule 7 the de- 
f aulting seller could not cancel the contract ; the buyer could. The buy- 
er never exercised its right to cancel under the contract, for, although 
negotiations for cancellation were under way at varions times, they were 
without results. When thèse negotiations failed, the seller on August 
lOth demanded disposition orders for the grain, whereupon the buyer 
attempted to extend the contract. The seller refused to recognize this 
extension. If the extension was binding, the buyer's contention is 
correct ; if not, that of the seller must prevail. 

Was the contract extended by the buyer, so that it was in force upon 
September 3d? The buyer contends it was. Thé seller contests this 
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because, as it claims, (a) the original contract was replaced by a new 
contract; (b) whatever right of extension existed, either under the 
original or under the new contract, was not exercised seasonably; (c) 
any such right was not exercised properly, because the extension was 
indefinite as to time. 

[{]. (a) New Contract. The theory of the seller is that on August 
2d the buyer requested that the wheat be held for a few days, to which 
it (seller) acceded, and from this arose a new contract. As it will be 
necessary, in considering the subséquent points in this case, to set out 
the correspondence (August 2d to August 8th) relied upon by the seller 
to sustain. this contention, it will not be duplicated hère. That corre- 
spondence shows this situation : When it began, the time for delivery 
under the original contract was two days past; the seller had assured 
the- buyer five days earlier that it would be prevented by a railway em- 
bargo from shipping until August 2d, but would get the wheat out as 
soon as the railroads would receive it ; the duration of the embargo af ter 
that date seems to hâve been uncertain, or at least unknown to thèse 
parties; between the above dates the embargo continued, so that the 
seller could not hâve shipped ; during the same period there was a con 
gestion at Galveston, so that the buyer did not désire shipment; that 
under thèse circumstances the buyer, in two wires reaching the seller 
on the same day, requested, first, that shipments be temporarily held 
up, and, second, that sale be canceled; that on the day of such receipt 
the seller wired and wrote buyer, in its wire ignoring the request to de- 
lay and stating it had the wheat to "apply on sales as soon as embargo 
is raised," and in its letter barely acknowledging such request and say- 
ing, in confirming its wire, that it had the wheat "ready to apply as 
soon as the Galveston embargo is raised," and "would very much pre- 
f er to deliver this wheat to you as soon as it is possible for us to do so" ; 
that on August 4th the buyer again wired request for delay and offer 
for cancellation at stated price ; that to this the seller replied, again 
ignoring, beyond bare acknowledgment, the request to delay, and say- 
ing it had the wheat stored in its elevator "ready to ship any time, con- 
sequently would not feel like giving you any money to cancel this sale" ; 
that at no time did the seller in its correspondence ever refer to such 
request for delay, except to simply acknowledge its receipt. This re- 
veals no acceptance of the ofifer, if such it was, to delay. Nor can the 
fact that the seller did delay be of any force in this connection, for 
such delay was caused by its absolute inability to ship, and not by its 
compliance with the buyer's request. There was no new contract. 

[2] (b) Seasonable Extension of Contract. The buyer was notified 
at Wichita Falls, Tex., by letter mailed at Hutchinson, Kan., July 29th, 
that the seller would be unable to complète its contract within the con- 
tract time. No extension by the buyer under the contract (rule 7) was 
attempted until August lOth and Uth. Had the right of extension ex- 
pired bef ore that time ? Rule 7 provided that, upon notification from 
the seller of his inabiHty to complète contract within time limit, it 
(buyer) should "at once elect to buy in or cancel the déficit, or to extend 
the contract to cover said déficit." Was this élection exercised "at 
once" within the meaning of the contract? 

"At once" does not mean instantaneously, but with reasonable ex- 
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pedition under ail of the circumstances. S C. J. 1439, and citations; 
Fidelity & Deposit Co. v. Courtney, 186 U. S. 342, 22 Sup. Ct. 833, 46 
L. Ed. 1193 ; Empire State Surety Co. v. Northwest Lumber Co., 203 
Fed. 417, 121 C. C. A. 527 (9th C. C. A.). Each case must necessarily 
rest largely upon its own facts ; theref ore authorities are usually of lit- 
tle aid. However, tliis much may be gained f rom them : The "circum- 
stances" comprehend both those in mind at the time the contract is 
made and also those présent at the time the party acts under such pro- 
vision of the contract (see above citations) ; and it has been held that 
in the latter class is included any conduct of the other party to the con- 
tract which would influence the action of the one who must act "at 
once." McCormick Harvesting Mach. Co. v. Warfield, 33 App. Div. 
513, 53 N. Y. Supp. 737 (3 months' delay); Bennett v. Ins. Co., 67 N. 
Y. 274 (26 days' delay). Also see Peterson v. Hansen, 15 N. D. 198, 
107 N. W. 528. 

What were the "circumstances" attending the élection by the buyer 
to extend this contract ? They are revealed in the communications be- 
tween the parties f rom July 29th to August 14th, inclusive. Such parts 
of the correspondence as bear upon ail questions in the case are quoted 
below in the margin.^ 

1 Up to July 29th the seller had delivered 7,055 bushels. On that date it 
wrote: "Testerday morning the Santa Fé and Bock Island roads advlsed us 
that they had declared an embargo on Galveston untU August 2d, which of 
course will prevent us shlpplng any wheat until that date. We assure yen 
that we will get this wheat eut the earllest moment that the railroads will 
receive same." 

August 2d, night wire Irom buyer: "Account unusual congestion please 
hold wheat purchased from you for further instructions." 

August 3d, wire from buyer: "Wlre best cancellation offer wheat bought 
from you. Markets Armer to-day but Galveston congested." 

August 3d, wire from seller: "Hâve the wheat bought and in our elevators 
ready to apply on sale as soon as embargo is raised. Would prêter to de- 
liver the wheat, if however you wish to cancel wire your idea as to terms." 

Same date, letter from seller: "We are In receipt of your night telegram of 
the 2d, asking us to hold back wheat sold to you for further instructions. We 
are also in receipt of your message later in the day asking us to wlre best 
cancellation ofEer on the wheat sold to you. We note that you state in your 
letter [wire] that markets are lirmer, but Galveston is congested. * • • 
We hâve just wired you that we hâve the wheat bought and in the elevator 
ready to apply as soon as the Galveston embargo is raised. We also stated to 
you that we would very much prêter to deliver this wheat to you as soon as it 
is possible for us to do so. If you décide to cancel this sale, please wire us 
your idea as to terms. We would not care to cancel unless we could cancel 
on terms satisfactory to us and as soon as we hear from you will take the 
matter up with you again." 

August 4th, wire from buyer: "Will appreciate holding wheat few days 80 
Galveston best cancellation offer. Reply must reach us by ten to-day." 

Same date, letter from seller: "We are also in receipt of your message a 
little later stating that you would appreciate, if we would hold the wheat a 
few days we hâve sold to you. We note that 86^ Galveston is the best cancel- 
lation you can make at this time. Beg to state that we hâve this wheat 
bought, and stored in our elevator ready to ship at any time, consequently 
would not feel like giving you any money to cancel this sale." 

August 8th, letter from seller (atter referring to correspondence concern. 
ing other matters) : "Every one has a good deal of wheat sold to exporters to 
go to Galveston, and hâve this wheat on hand and are unable to deliver it 
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[3] From this correspondence we form thèse conclusions: That 
the parties at ail times regarded the contract in existence ; that the 
occasion for the exercise of the buyer's option arose on the receipt of 
the seller's letter of July 29th; that at that time the delay, as stated 
by the seller, vvould be only for two or three days; that when it de- 
veloped there wotild be longer delay of tincertain duration the parties 
began negotiations for cancellation ; that failure of those negotiations 
finally resulted in the request from the seller for disposition ; that thts 
request resulted in the communications upon that same day, the day 
following, and four days later, extending the contract under the buy- 
er's élection therein. The contract gave the buyer the absolute right 
to extend the contract if it acted promptly. If there was hère any de- 
lay, it resulted from causes actively participated in by the seller. It 
was its (seller's) assurance of the very brief delay of two days over the 
contract time that would hâve made an immédiate élection under the 
contract by the buyer unnecessary. Beginning with the end of that 
period, it was an active party in attempting to arrange some amicable 

on account of embargo. We lielieve that unless some change occurs in the 
situation, that^ the dealers in this territory vvlll hâve to talie some action in 
order to realize on their wheat." 

August lOth, wire froni seller: "We are holding eighteen thousand wheat 
drawiug demurrage time shlpinent expired cannot hold longer wire disposition 
or hasis of cancellation." 

Same date, wire from buyer: "Ship our wheat Gai veston Texas care 
Star Bfills. • * • •• 

Same date, wire from seller: "You know there is embargo on Galveston if 
you cannot furnish other disposition we consider sale caneeled now." 

Same date, letter from seller: "We wire you this moming that we are 
holding 18,000 bushels of wheat drawing demurrage, the time of shlpment 
has expired, cannot hold longer. Wire disposition or basis of cancellation. We 
hâve your wire in reply saying, Ship our wheat to Galveston Texas care Star 
Mills. You Ivnow there is an embargo on Galveston. This wheat cannot be 
shipped to Galveston, not now or possibly not two or three months from now. 
We thought possibly by wiring you that you could give some other disposition 
of this wheat and place it where there is no embargo, as other people havo 
been doing when it was out of date. If you had not asked us to hold this 
wheat a littie, we could hâve worked it out to you at that time, but of course 
now we could not do it. In reply to your wire we wired you. You know there 
is embargo on Galveston and If you cannot furnish other dispo.sitlon vce 
consider sale caneeled. Now we certalnly do not like to do this, but it is a 
matter of compulsion with us, as we cannot afïord to keep it hère on tracK 
paying demurrage and we are compelled to get action on the money we hâve 
invested in It. If you can see anything différent in this matter aside from 
the unsatisfactory message you wlred us, we will be pleased to do our part 
with you. Other people that hâve had stufi! bought from us, also other dealers 
to go to Galveston or New Orléans, and it could not be billed to them there, 
hâve made other disposition of it. We want to fill our contracta. We cannot 
hold this wheat Indeflnitely for you." 

Same date, wire from buyer: "Sorry bought for Galveston ordered to 
Galveston. WIU extend contract until further notice, but cannot agrée to 
cancellation wheat sold." 

August llth, letter from buyer: "We beg to coiiflnn our exchange of message 
with you this afternoon relative to a batch of wheat bought from you going to 
Galveston. We are a littie surprised that you should suggest the position 
you hâve In your message. This wheat was bought for Galveston and ordered 
to Galveston, and we must ask that you ship same to Galveston, as we are 
iinwilling to agrée to cancellation, as we have the wheat sold and must havo 
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adjustment of the situation which would hâve made any extension use- 
less. Those negotiations were not in accord with any powers given by 
the contract, but were commendable efforts to arrive at a mutually 
satisfactory sokition of the difficulty. Promptly npon their failure the 
buyer exercised its élection to extend the contract. Under thèse cir- 
cumstances it acted within the ternis of the contract. 

[4] (c) Proper Extension under Contract. The seller claims that 
the attempted extension of the contract was not of the character al- 
lowed by the contract, since it was entirely indefinite as to time. It is 
true that the buyer, in making its extension, did not designate any cer- 
tain date for its termination. Respecting this power of extension, the 
contract could hardly be broader than it is. It does no more than set 
out the condition which authorizes the exercise of the right and the re- 
quirement that it be then exercised promptly. 

Ordinarily, where time of contract performance is limited, a failure 

It shipped, and you hâve no rlslit to refuse to foUow the Instructions as 
agreed in our exchange of telegrams." 

Same date, another letter from buyer: "We are In receijit of your letter of 
the lOth. * * * Inasmuch as we hâve this wheat sold to go to Galveston 
for export, we would not be able to tender ladings sliowing destination at some 
other point, therefore, we 'would be unable to accept otlier ladings until some 
satisfactory arrangements could be niade. We are willing ta grant an in- 
definite extension of the contract until further notice. We, ourselves, hâve a 
great deal of wheat hère still tied up on the traclis, which we wish to go to 
Galveston, and which we will be unable to ship until the embargo has been 
removed." 

August 13th, wire from buyer: "Will cancel balance our Galveston contract 
954 export. Answer hy wire immediately.'" 

Same date letter from seller: "We are in receipt of your favor of the llth and 
note fully what you hâve to sa y. Also your message this morning, stating 
that you will cancel balance of your wlieat, your Galveston contract with 
us at 95^ export. We also note that you understand that Chicago is bidding 
relativcly no more. We did not answer by wire as your proposition is entirely 
out of line. * * * AU of the other exporters of Chicago and Kansas City, 
as well as St. Louis, to whom we had wheat sold on Galveston terms, are now 
giving us either Kansas City or Chicago billing on this wheat. Thèse billing 
orders are ail on wheat which was to be shipped either during August or 
Scptember. Our contract with you, however, explred August Ist. Our attor- 
ney ad vises us that contracts of this character cannot be extended by one 
party, without the consent of the other. It would be a différent proposition if 
■we did not hâve the wheat ready to deliver. By extending the time for 
us, you would cause us an in.iury, as we hâve this wheat ou hand, and are 
compelled at this time to ship it some place in order to realize on it, as we are 
blocked up with wheat and need tlie money." 

August 14th, letter from buyer: "Yours of the 13th. We suggest that you get 
you another attoruey. AVe hâve not canceled your contract and you are at 
liberty at ail times, in case you could not hold tlie wheat longer, to ship it in 
accordance with our original instructions. We wired you on August Ist [2d], 
asliing you to please hold up the shipments for further instructions, on 
account of the congested conditions, but we hâve not canceled the contract, nor 
hâve we turned down any of your (irafts. ïhe buyer has the right to extend 
the time without the consent of the seller, although it is optional with the 
seller whothor he accepts the extension or not, however, it is optional with 
the buyer, in case the contract has expired, to extend, biiy in, or cancel. We 
hâve eleeted to extend the time and will thank you to make the shipments in 
accordance with the original instructions unless we agrée to the oontrary 
later." 
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to complète within the period is a finished breacli, with its attendant 
damage liability. However, this contract provided that the buyer 
might elect to waive the breach and extend the time for performance. 
The position of the seller regarding this contention is based tipon a 
misconception of the meaning of the contract. This is not a contract 
where performance must be upon a certain day. If it were, the seller 
might be correct in its contention. But this contract provided for de- 
livery during any day of July after its exécution. Any extension un- 
der the contract was intended by it to be of similar character. This 
contract, by "extension," means not the fixing of a definite future date 
upon which delivery must be made, but an additional period during 
every day of which the seller may make delivery. In no way can the 
seller be injured by an extension; nor by an indefinite extension, be- 
cause every day of the extension is an additional opportunity, uncon- 
trolled by the buyer, for it to perf orm its contract. The buyer does not 
hâve to grant any extension ; it can claim the advantage of the breach 
caused by the seller. If it does extend, it can be for as short or as long 
a period as it may elect. If it chooses to set a definite date, that simply 
marks the end of the extension, and limits the time within which the 
seller must deliver. It is obvions that, if the delivery continues in de- 
fault, the buyer would ultimately hâve to prescribe a definite date for 
terminating the extension. But there is no requirement in the terms 
of the contract, as expressed or as implied by law, to require such date 
to be determined at the time the extension is granted, and the seller 
may on any day terminate the extension by full performance. 

In this case the buyer was eminently fair concerning this extension. 
More than once the seller expressed its willingness and désire to de- 
liver as soon as the embargo would permit. In the midst of the em- 
bargo, when apparently neither party could estimate its duration, the 
buyer granted an indefinite extension until further notice at a time 
when it wanted the wheat as soon as it could get it. From that time 
on it stated the seller was "at liberty at ail times" to deliver. In giv- 
ing its "further notice" it was entirely reasonable. As soon as the em- 
bargo was Hfted, and delivery made possible, the buyer repeatedly 
(from August 28th to September 2d) by wire requested delivery. Its 
requests were not even acknowledged. Finally, upon September 3d, it 
wired : 

"Wlll extend your contract untll September 15th, provldlng you wlre us you 
wlU ship wheat. Otherwise please wlre authority buy for your account. 
Must hâve definite understanding Immedlately." 

Seller ignoring this, the buyer on same date again wired : 

"Account your failure to respond to our wires, will buy best advantage for 
your account wheat due us." 

To which, same date, seller wired: 

"We conslder contract to ship additional wheat c-anceled will not agrée to 
extension of contract wlll not authorlze you to buy for our account we are 
linder no obligation to take any further steps in the niatter." 

Whereupon the buyer went into the market and bought grain, with 
the resulting loss hère in suit. 
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[5] The extension was seasonably made, it was within the terms of 
the contract, it lias been fairly acted upon by the buyer, the contract 
was breached by the seller on September 3d, and the measure of dam- 
age was of that date. 

The judgment should be reversed and remanded, with instructions 
to enter judgment for plaintiflf on the merits for $6,359.50 and interest 
thereon from the 3d day of September, 1914. 



CITÏ OF OMAHA v. VENNER. 

(Circuit Court of Appeals, Biglith Circuit. Mareh 14, 1917.) 

No. 4757. 

1. Appeal and Erkor <©==>]84—Jurisdiction— Adéquate Remedy at Law— 

Waiveb or Objection. 

Where the suiiject-matter of a suit is within the jurisdiction of a court 
of equity, the objection that complaint had an adéquate remedy at law 
will not be considered, when made for the first time in the appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1149, 
1150, 1179-1183.] 

2. Municipal Cohpokations ©=»921(1)— Bonds— Sai-e— Rescission— Mistake. 

Complainant submitted a bid for an issue of bonds of the elty of Omdaha, 
which was aecepted, and was based on a circular sent out by the àty 
inviting bids, and containing a financial statement whicli, inter alla, gave 
the "valuation for assessment purposes 1912, estimated," of the property 
in the city, at $1&4,167,720. Rev. St. Neb. 1913, § 6300, provides that ail 
property subject to taxation "shall be yalued at its actual value, * • • 
and shall be assessed at 20 per cent, of its actual value." The valuation 
given in the circular was the actual value as fixed under such statute, 
and the assessed valuation was one-fifth of that amount, but such fact was 
not stated and was not known to complainant. His bid was In the ex- 
pectation of reselling the bonds to savings banks in New York and other 
Eastem states, by whose laws such bank were permitted to invest in 
bonds of municipalities whose net indebtedness should not exceed 7 per 
cent, of the valuation of their property for taxation. The indebtedness 
of Omïiha was within such limit if the valuation given in the drcular 
were taken, but largely exceeded it upon the assessed valuation. The at- 
tomey gênerai of New York had ruled that in such cases the assessed 
valuation was to be taken. Held, that whatever construction should be 
placed on the statement of the circular or upon the statutes of the states 
Itmiting investments by savings banks, they were sufliciently uncertain to 
entitle complainant to be relieved from his bid on the ground of mlstake in 
supposing that the statement referred to assessed valuation. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
1932, 1935.] 

Appeal from the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

In Equity. Suit by Clarence H. Venner, doing business as C. H. 
Venner & Co., against the City of Omaha. Decree for complainant, 
and défendant appeals. Afïirmed. 

The appellee brought this action against appellant to obtain a re- 
scission and cancellation of a contract arising out of a bid by him 

4s>For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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and the acceptance thereof by appellant for certan municipal renewal 
bonds, and to recover the sum of $5,000 earnest money deposited 
with the bid. The district court granted the rehef prayed for and ap- 
pellant appeals. The material facts as shown by the record are sub- 
stantially as follows: 

Appellee is a dealer in investuient securities in tlie city of New York. 
Eurly In April, 1!)12, lie leiinied of a proposée! bond issue hy appellant on re- 
ceiviug froiiï it a circular dated at Oinalia, Neb., Jfîircli 2S, 1912, and slgned 
by Fre<l H. Cosgrove, city couiptroller. Tlie oirailar stated tliat sealed bids 
would be received by tlie city coiiiicil of the city of Oniaiia up to 8 o'clock, p. 
m. of tlie 16th day of April, 1012, for the bonds descriljed in the circular, vlz. 
0(M) bonds, of tlie dénomination of ^1,000 eat'h ; that bids iimst be accompaniod 
by a certified clieek in the sum of $C,00(), to be regarded as liquidated «lamages 
in case of failnre on, the part of tlie successful )>idder to carry ont his con- 
tract; that bids should be subject to bonds having beeu legally and regularly 
issued. ïlie circular coiitained aiuong othcr information, under the heading 
"Financial Data," the following : 

Bonded debt ineluding thèse issues ¥ 6,120.(>{)0 00 

Valuation for assessinent puri>oses, 1912, estima (ed 101,167,720 00 

Tax rate for ail piuixwses 1912 per one thousi'.nd dollars. . . 12 9S 

Debt limitation 5 iier cent, of valuation as aiio\e. 

At the tlme apjiellee was considering the above projjosal be had in liis pos- 
•session another circular signeU by the city trcasurer of aiipellaut for the sale 
of bonds dated July 15, 1911, which conlaiued among otlier information, under 
the heading "Financial Data," the following : 

Assessed valuation if 151,aol,701 00 

Tax rate per one thousand dollars 12 58 

On Aprll 13, 1912, by letter addressed to the city coiincil of ap]iollant, ap- 
jiellee œ'ade an offer for ail the bonds mentioned in the (àrcular dated March 
28, 1912, of 102.51.S ix^r cent., plus accrued Interest. and accompauled the 
ofCer vyith a certified clieck for $5,000, payable to appellant in ac<'ordanee with 
the requirenient of the circular. Apjiellee relied upoii the statements con- 
tained in the circular, and made hi.s bid with référence to a sale of the bonds 
to savlngs banks in the states of New York, Massachusetts, New lîamiishire, 
Vermont, and Rhode Island, which banks paid a higher price than that of the 
gênerai bond market. 

The law of Vermont conditioned the right of savings banks to purchase mu- 
nicipal bonds upon the fact that tlie nïunicipality issuing the bonds dld not 
liave an indebtedness exceeding 7 per cent, of the last preceding valuation for 
the assessment of taxes. 

The New Hampshire statute provided that the net Indebtedness of the 
municlpality issuing the bonds should not exceed 7 per cent, of the last pre- 
ceding valuation of the property therein for taxation. 

The Rhode Island statute provided that the net indebtedness of the mn- 
nicipallty should not exceed 7 per cent, of the valuation of the taxable prop- 
erty therein for the as45essuient of taxes. 

The Massachusetts statute provided that the net Indebtedness of the mu- 
nicipallty should not exceed 7 per cent, of the valuation of the taxable prop- 
erty therein, to be ascertalned by the last preceding valuation of property 
therein for the assessment of taxes. 

The New York statute provided that, if the Indebtedness of the nïunicipality 
should exceed 7 per cent, of the valuation for the purpose of taxifcion, its 
bonds and stocks should thereafter and until such indebtedness should be 
reduced to 7 per cent, of the valuation for the purposes of taxation, cease to 
lie an authorized investment for the moneys of savings banks. 

The bid of appellee was accepted by appellant April 17, 1912. On Aprll 18, 
1912, appellee was informed for the flrst time that the bonds of appellant 
as investnients for the savings banks of New York had been deeided invalid 
by the attorney gênerai of that state. The attorney gênerai haû so deeided 
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In December, 1911. Opinions of Attorneys General, New Toriî, 1911, p. 686. 
rpon receivinfï tlils information, appellee wired Cosgrove, eity comptroller of 
appellant : "We are informed that assessed valuation of Onmha is only one- 
flfth of ainouut stated in city circulars upon wMch we relied in mailing bid. 
Please wire explanation." April 19, 1912, appellee received a telegram from 
Cosgrove readlng as follows: "iVssessment made on one-flfth actual valua- 
tion." On same day apiiellec wired Cosgrove as follows: "Wire us exact 
amount assessed valuation for this year, also for 1911." On April 20, 1912, ap- 
pellee received fronï Cosgrove a night letter readlng as follows : "Exact as- 
sessed valuation for 1911 is $30,376,213 ; for 1912, $31,779,681. Full valuation 
or as stated in circular ; valuation for assessment purposes is flve times above 
amount. Debt lirait based upon full valuation." 

On the same day appellee mailed tlie following letter to Cosgrove, comptrol- 
ler : 

"New York. April 20, 1912. 
"Fred H. Cosgrove, Esq., Comptroller, City of Omaha, Nebraska. 

"Dear Sir: In référence to the $600,000 of city of Omaha bonds awarded 
to us, we telegraphed you on the 18th instant as follows: [Set ont above.] We 
received your telegram on the 19th (dated the ISth), as follows: [Set out 
above.l As your telegram did not give us the necessary information, we wir- 
ed you on the 19th as follows: |Set out above.] In answer to this last tele- 
gram we hâve received your telegram as follows: [Set out above.] In your 
circular dated March 28, 1912, inviting bids for the $600,000 of bonds, you 
stated, among other things, in référence to the financial condition of the city : 
'Valuation for assessment purposes, 1912 (est'd.), $164,167,720.' 

"This appearing to be an estiniate, we inferred that the assessment roUs 
for 1912 had not been flnally comideted, and that the figures glven were ap- 
proxiinately correct. But to further assure ourselves with respect to the as- 
sessed valuation, we consulted our files, and found the circular dated July 15, 
1911, slgned Frank A. Furay, city treasurer, which invited proposais for $379,- 
000 city of Omaha street inïprovement bonds, .\mong the other Items set 
forth in sald circular was, 'Assessed valuation, $151,331,701.' 

"Construing the two circnlars, we concluded that the assessed valuation 
for purposes of taxation for the year 1912 would show an increase of some 
$13.000,000 over the assessed valuation for 1911. It appiears, however, fromi 
your telegram received to-day, that the exact assessed valuation for 1911 wag 
only $30,376,213, and that for 1912 the exact assessed valuation is $31,779,681. 

"The facts and figures above set forth raise a very interesting question. You 
are aware, as doubtless your predeeessors hâve been. that the market for 
Omaha bonds, which bas enabled the oity to realize high priées for them, bas 
been conflned largely to the savlngs banks of certain Eastern states, which, by 
the laws afCecting them, are permitted to invest their funds in the bonds of 
certain eities whose net indebtedness does not exteed a certain percentage of 
the assessed valuation of property in sucb eities. In New Yorlc state the 
percentage is 7 per cent., and in tlie otlier states 5 per cent. 

"We bld for thèse bonds upon the falth of the représentations contalned in 
the circulars above ref erred to, to wit : 

" 'Assessed valuation for 1911 $151,331.701' 

" 'Estimated assessed valuation, 1912 164,167,720' 

— for the purpose of selling thenï to savlngs banks of the several states which 
would be legally allowed to buy them, if either of said statements of assessed 
valuation for 1911 or 1912 had been correct. 

"You can imagine, therefore, that we are now considerably surprised to 
learn that the figures given for 1911 and 1912 are five times the amount of 
the assessed valuation. Under this condition, it is apparent that the bonds 
of the city of Omaha are no longer a légal investment for the banlis in the 
states of New York, Slaine, New Hampshire, Vermont, and Rhode Island, and 
we bave just learned that the attoniey gênerai of the state of New Ybrlj has 
so ruled in respect to this state. 

"It is hardly necessary to call your attention to the fact that, wlth such a 
market closed to them, the bonds are not as valuable as they would otherwise 



110 243 FEDERAL REPORTER 

be, and that we will be depiived ot the market and profit Vchich we had în 
yievr when we niade our bld. 

"In our investigation o£ thls subject ot assessed valuation, we hâve, among 
other things, been furnished with a statement of tlie financial statement ot 
the school district of Omaha, as shown by officiai records of October 26, 1911. 
Among the items are the following: 

" 'Actual value of property g>163,420,760' 

"'Assessed vahiatlon for 1911 32,684,152' 

"Had you prepared your statement in the sam^e form, giving separately the 
amounts of actual valuation and assessed valuation, we would not hâve been 
misled, and a very unpleasant question would not hâve arisen. 

"This being Saturday, we hâve not had the opportunity of taking the uiat- 
ter up with our eounsel, but we will do so ou Jlonday, on which day we ex- 
pect to receive for submission to eounsel the trunscript of the i^roceedings au- 
thorizlng the issue of the bonds. 

"ïours truly, [Signed] C. II. Venner & Co." 

Aprll 25, 1912, appellee, receiving no reply to his lettcr of April 20th, wired 
Cosgrove as follows: 

"New York, April 25, 1912. 
"Fred H. Cosgrove, Oity Comptroller, Omaha, Nebraska: 

"Under advice of eounsel for reasons stated in our letter of twentieth and 
other m'aterial ones, we décline to take the six hundred thousand dollars city 
of Omaha bonds at our bid and re<ïuest return of our five thousand dollar 
chèque. We are willing, however, subject to approval of legality by our eoun- 
sel to buy the bonds at a fair price based upon your revlsed statement of as- 
sessed valuation and nïarket conditions arising therefrom. Answer. 

"C. H. Venner & Co. 
"Ohg. C. H. Venner & Co." 

Appellant, actlng on the above telegram, resold the bonds at a price mor& 
than $5,000 less than the bid of appellee, appropriated the proceeds 
of the certlfled check as liquldated damages, and at ail tlmes since has 
refused to return the same to appellee. The assessed valuation of property 
within the city of Omaha subject to taxation, as equalized and corrected by 
the State board of equallzatlon and the county board of the county of Douglas, 
Neb., was for tlie year 1911, $31,494,743; for 1912, $32,808,025. 

Section 12 of the Nebraska revenue law (Rev. Stat. Neb. 1913, § 6300) Is as 
foUowa : 

"AU property in this state not expressly exempt therefrom shall be subject 
to taxation, and shall be valued at its actual value which shall be entered 
opposite each item and shall be assessed at twenty per cent, of such actual 
value. Such assessed value shall be entered in separate columto opposite each 
item, and shall be taken and consldered as the taxable value of such property, 
and the value at which it shall be listed and upon which the levy shall be 
made. Actual value as used in this chapter, shall mean Its value in the 
market in the ordlnary course of trade." 

W. C. Lambert, of Omaha, Neb. (John A. Rine and h. ]. TePoel, 
both of Omaha, Neb., on the brief ), for appellant. 

Halleck F. Rose, of Omaha, Neb. (John F. Stout and Arthur R. 
Wells, both of Omaha, Neb., on the brief), for appellee. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

CARLAND, Circuit Judge (after stating the facts above). It is 
urged in the brief of eounsel for appellant that appellee had a complète 
and adéquate remedy at law to recover the proceeds of the check ac- 
companying his bid, and therefore a court of equity has no jurisdic- 
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tion of the présent action. As to this point it is sufficient to say that 
where the subject-matter of a suit is within the jurisdiction of â court 
of equity and the objection that the complainant had an adéquate rem- 
edy at law is not made until a hearing in the appellate court, the re- 
viewing court will not consider the objection. Tyler v. Savage, 143 
U. S. 79, 12 Sup. Ct. 340, 36 L. Ed. 82 ; Brown v. Lake Superior Iron 
Co., 134 U. S. 530, 10 Sup. Ct. 604, 33 L. Ed. 1021 ; Reynes v. Du- 
mont, 130 U. S. 354, 9 Sup. Ct. 486, 32 L. Ed. 934; Highland Boy G. M. 
Co. V. Strickley (C. C. A. 8 Cir.) 116 Fed. 852, 54 C. C. A. 186; Na- 
tional Bank of Commerce v. Equitable Trust Co. (C. C. A. 8 Cir.) 227 
Fed. 526, 142 C. C. A. 158. 

It appears from the record that the question as to whether appel- 
lee had an adéquate remedy at law was in no wise raised in the court 
below. Moreover, the appellee may hâve had much difficulty in recov- 
ering in an action at law the $5,000 earnest money, with the contract 
created by the acceptance of his bid in full force. It was alleged, in 
the answer of appellant to the complaint of appellee and also in the 
brief of counsel, that appellee's objection to carrying out his bid was 
not in good faith, but an attempt to cause the bonds to be sold to the 
next highest bidder, and the language contained in appellee's bid, 
requesting that the names and priées bid by the next two highest bid- 
ders should be telegraphed in case appellee became the successful bid- 
der, is referred to in support of this charge. 

[2] We hâve examined the testimony in the record carefully, and 
are clearly of the opinion that appellee acted in entire good faith in 
refusing to perf orm his bid. Appellee bases his right to recover upon 
two propositions : First, that the information contained in the circular 
of March 28, 1912, relating to the valuation for assessment purposes 
of the property of appellant for the year 1912, and also of the state- 
ment as to the tax rate for ail purposes for 1912, per $1,000, 
were false, and placed in the circular by appellant with the intention of 
misleading persons who should désire to bid for the bonds offered for 
sale; second, if the statement shall be held to hâve been true, then 
appellee in bidding for the bonds acted under an honest mistake as to 
the material facts touching the assessed valuation and tax rate of ap- 
pellant, and in either event he is entitled to rescind the_contract and 
recover the sum demanded. In this connection appellee claims that, 
if the language of the circular shall be construed to mean the assessed 
value of the property of appellant for the year 1912, then the state- 
ment was false and known to be so by appellant; and, if the state- 
ment shall be construed to be true, then appellee was justified in be- 
lieving that the language referred to the assessed value of the property 
of appellant for taxation in the year 1912. In other words, he honestly 
believed that the assessed valuation of the property of appellant was 
five times the amount of the actual assessment and that the tax rate 
was in ail one-fif th of the actual tax rate. 

The statement contained in the circular dated March 28, 1912, con- 
cerning valuation, is as follows: "Valuation for assessment purposes 
1912, estimated." If this language is construed to mean the assessed 
value of property upon which the annual tax is to be levied, then the 
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amount of $164,167,720 is false, because the assessed valuation for 
the year mentioned was $32,808,025. 

Appellant claims, however, that the words qiioted, when taken in 
connection with section 12 of the Nebraska Revenue L,aw, supra, states 
the truth. Section 12 provides that ail property subject to taxation 
shall be valued at its actual value, and shall be assessed at 20 per cent, 
of that value; that such assessed value shall be considered as the 
taxable value of such property and the value at which it shall be 
listed and upon which the levy shall be made. It therefore is claimed 
by appellant that, when its comptroller stated that the valuation for 
assessment purposes for the year 1912 was a certain amount, the 
.statement referred to the actual value of the property subject to 
taxation, and not one-fifth of that amount provided by law as the as- 
sessed value. 

Exhaustive arguments are made in the briefs on both sides for the 
purpose of showing how the language used with référence to valua- 
tion in the circular of March 28, 1912, should be construed, and cases 
are cited in support of the différent contentions. Exhaustive argu- 
ments are also made as to how the laws of the différent states in which 
appellee intended to sell bonds should be construed, with référence to 
the eligibility of municipal bonds as investments by savings banks in 
those states. But we think it is unnecessary to détermine whether the 
statement in the circular of March 28, 1912, as to valuation, when 
properly construed, referred to the assessed value as defined by the 
Nebraska statute, or the actual value of ail property subject to taxa- 
tion. If it is a question upon which légal minds may differ, it cer- 
tainly was a question concerning which appellee had a right to- be 
honestly mistaken, and if in making his bid lie honestly believed that 
the language referred to the assessed value of appellant's property for 
taxation, and not its actual value, then he would be entitled to refuse 
performance of the contract at the tinie he did when he learned the 
contrary, whether the language was used by appellant with the in- 
tention to deceive or not. 

Whether or not the bonds for which appellee made his bid were 
eligible in the savings bank market of the states mentioned would 
dépend largely upon how the statement in the circular of March 28, 
1912, should be construed and this was another question which ap- 
pellee ought not to be held to décide at his péril, and furnishes another 
reason why, if he was honestly mistaken as to the meaning of the lan- 
guage used, he should be entitled to relief. 

The statement as to valuation contained in the circular was a state- 
ment of fact and material, however we may construe the language used. 
In Chicago v. Fishburn, 189 111. Z67 , .59 N. E. 791, it was decided un- 
der a statute similar to section 12, supra, that the debt limitation should 
be computed upon the assessed valuation, and not upon the actual value 
which is ascertained in the process of fixing the assessed value. On 
the other hand, in the case of Halsey v. Belle Plaine et al., 128 lowa, 
467, 104 N. W. 494, under a statute of lowa similar to section 12, 
supra, it was decided that the debt limit should be computed on the ac- 
tual value and not on the assessed value. 
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If thèse learned courts may differ as to the meaning of the différent 
statutes, it is clear that appellee could be honestly mistaken as to 
the meaning of the language used in the circular of March 28, 1912, 
and his testimony that he thought the language referred to the assessed 
value stands uncontradicted. 

We are satisfied from the évidence in the record that the judgment 
of the lower court was right. We base our décision upon the propo- 
sition that if the language used with référence to valuation in the cir- 
cular of March 28, 1912, shall be construed to mean the assessed value 
of the property within the city of Omaha, then it was false, and it is 
immaterial whether it was intentionally false or not so far as appellee 
is concerned. If the language used shall be construed to refer to the 
actual value of the property within the city of Omaha for taxation, 
then on this record appellee was honestly mistaken as to the meaning 
of the language when he made his bid, and in either event he is enti- 
tled to rescind and recover the money deposited with his bid. Turner 
V. Ward, 154 U. S. 618, 14 Sup. Ct. 1174, 23 L. Ed. 391; Smith v. 
Richards, 13 Pet. 26, 10 L. Ed. 42; Hearne v. Marine Ins. Co., 20 
Wall. 488, 22 h. Ed. 395; Moffett v. City of Rochester (C. C.) 82 
Fed. 255, affirmed in Moffett v. City of Rochester, 178 U. S. 386, 
20 Sup. Ct. 957, 44 L. Ed. 1108. 

It is suggested by counsel for appellant that the mistake of ap- 
pellee, if he was mistaken, was a mistake of law, and therefore not 
relievable in a court of equity. It may be conceded that as a gênerai 
rule a mistake of law is not a ground for rescission of a contract, but 
there are exceptions to the rule. Snell v. Insurance Co., 98 U. S. 90, 
25 E. Ed. 52. We do not think the mistake of appellee was one of law. 
He testifies and it is uncontradicted, that he thought the valuation 
stated in the circular was the assessed valuation. As a matter of fact 
it was the actual value. 

It is further urged by counsel for appellant that the évidence shows 
that appellee was in some doubt as to the meaning of the language in 
regard to valuation contained in the circular of March 28, 1912, and 
thereupon he consulted the circular of July 15, 1911. Appellee testifiied 
that he consulted the circular of July 15, 1911, because of the use of 
the word "estimated" in the circular of March 28, 1912; that he infer- 
red that the tax relis had not been finally made up for 1912, and for 
that reason he consulted the circular of july 15, 1911, which gave the 
assessed valuation for 1911 at $151,331,701. 

We think appellee had a right to rely upon the statements made in 
the circular, and that he did so rely W'hen he made his bid ; that the 
statement as to valuation was either false, or, if not, appellee was hon- 
estly mistaken in respect thereto when he made his bid, and in either 
event he is entitled to the reUef prayed for. 

Affirmed. 
243 F.— 8 
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ATCHISON, T. & S. V. RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. April 0, 1917.) 

No. 4704. 

1. Masteb and Sebvant ©=3l3 — Houbs of Seevice Act — Casualty ob TJn- 

AVOIDABLE ACCIDENT. 

A railroad train parted on a curve, wliere the track descended a 
heavy grade frora elther slde to cross a natural dépression. The auto- 
matle couplers, slipplng, passed by each other because of wom places on 
the faces of each knuckle, due to the attrition of coupling and trac- 
tion against similar knuckles. It appeared that the cars had been 
recently Inspected, and that the usual inspection before the train started 
was made, but that the defect was not discovered. There was évidence 
that it could hâve been discovered only by the use of a gauge used by 
railroads for measuring such couplers. By reason of the partlng of the 
train the railroad Company kept employés on duty for more than 16 hours. 
Held that, as the railroad company mlght hâve used a gauge for the in- 
spection of the couplers, the accident cannot be deemed a casualty or 
unavoldable accident as a matter of law, wlthin the Hours of Service Act, 
providlug that it shall not apply in case of casualty or unavoidable acci- 
dent or act of God, and hence the railroad company could not escape 
liability for keeplng its employés on duty for more than 16 hours in 
violation of the act. 

[Ed. Note. — For other cases, see Master and Servant, Cent. DIg. § 14.] 

2. Mastee and Sbsivant ®=>13 — Opebation of Railboad — Houbs of Seevice 

Act. 

A train telegraph operator at a station operated at nîght as well as day 
was required to remain on duty more than 9 hours to eare for the 
United States mails, but he performed no services as train dlspatcher 
after the expiration of the 9-hour period prescribed by the Hours of Serv- 
ice Act (Act March 4, 1907, c. 2939, 34 Stat. 1415 [Comp. St. 1916, §§ 
8677-8680]). Meld, that such fact dld not exempt him from the protection 
of the act. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14.] 

3. Mastee and Sebvant <S=3l3 — Opebation of Railboad — Houes of Seevice 

Act. 

A telegraph operator, whose regular period of service vi^as from 3:30 p. 
m. to 12:00 a. m. each day, was directed to remain on duty to care for 
the United States mails, which were to be transmitted to and re- 
ceived from a passenger train scheduled to pass the station at 10:15 p. m. 
The train on this particular evening was known to the railroad company's 
officiais to be 2% hours late into a somewhat distant station, and it had 
been loslng instead of gainlng time. There was another employé at the 
station, who was under no restriction as to hours of service, but he was 
not bonded, and the railroad company made no effort to hâve him care for 
the mails. Held that, notwlthstandlng the company's officiais had 
expectations that some of the lost time would be made up, and desplte the 
fact that there was a considérable margln between the operator's hours 
and the scheduled time for the trains, the railroad company was gullty of 
violation of the Hours of Service Act in requiring Its operator to re- 
maln on duty more than 9 hours, for, if it deslred a bonded employé to 
handle the mail, It should hâve a sufficient supply of such help subject to 
call. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14.] 

4. Mastee and Servant <g=3l8— Opebation — Hours of Service. 

A railroad company, which keeps employés on duty for longer time 
than authorized by the Hours of Service Act, bas the burden of showlng 

e=For other cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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that the causes of the excess service fall wlthln the provlso of the act 
allowing the excess service. 
K. Appeal and Error ®=>2(M(2) — Présentation of Geounds or Review iw 
COUKT Bblow — ^Necessitt. 

In an action against a railroad company for the penalty for violatlng 
the Hours of Service Act by retalning train employés on duty for more 
than 16 hours, the railroad company defended on the ground that two 
' accidents had happened to the train. For the purpose of showing a 
négligent habit on the part of the company, the govemment introduced 
évidence of numerous accidents slmilar to one of those set up by the 
railroad company. Such évidence "mas limlted In its etïect to the question 
of the diligence the company should hâve exercised in inspection of the 
tr.tin. On appeal the company objected to the admission of such évidence, 
ou the ground that one of the accidents was unusual in its character and 
difCerent frora those siiown by the government Meld that, as such ques- 
tion was not presented to the trial court and no exception saved, It could 
; not be ralsed on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1260, 
1261, 1280.] 

Tn Error to the District Court of the United States for the Western 
District of Oklahonia ; John H. Cotteral, Judge. 

Action by the United States against the Atchison, Topeka & Santa Fé 
Railway Company. There was a judgment for the United States, and 
défendant brings error. Affirmed. 

Charles H. Woods, of Oklahoma City, 0kl. (Robert Dunlap, of Chi- 
cago, 111., and J. R. Cottingham and S. W. Hayes, both of Oklahoma 
City, Oki, on the brief), for plaintiiï in error. 

Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C, and 
W. Boothe Merrill, Asst. U. S. Atty., of Oklahoma City, Okl. (John A. 
Fain, U. S. Atty., of Lawton, Okl., and Roscoe Walter, Asst. U. S. 
Atty., of Washington, D. C, on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

MUNGER, District Judge. The United States, hereafter called 
plaintiff, brought an action against the Atchison, Topeka & Santa Fé 
Railway Company, hereafter called défendant, for violation of the 
Hours of Service Law (34 Stat. 1415, 8 U. S. Comp. Stats. Ann. §§ 
8677-«680). 

[1] There were six counts in the pétition. The case was submitted 
to a jury on the issues as to the first five counts, and a verdict was 
found in favor of the plaintiff on eacli of thèse counts, and a verdict 
was also retumed in favor of the plaintiff on the sixth count, by direc- 
tion of the court. In each of the first five counts it is charged that the 
défendant required and perniitted a trainman connected with train No. 
93 to remain on duty for more than 16 hours — from 2 o'clock a. m. to 
7 :45 o'clock p. m. on December 6, 1913. The def endant's answer admit- 
ted that thèse employés were on duty over 16 hours, but alleged the ex- 
cess of service was because of unavoidable accidents — once when the 
cars pulled apart at Mile Post 270, because the knuckle pin holes and the 
knuckle locks between two of the cars permitted the knuckle locks to 
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slip by each other, and again when a drawbar pulled out at vSkeedee. It 
was also alleged that before leaving the terminal the train was thor- 
oughly inspected by skilled inspectors, who found no defects, and that 
the causes of the accident could not hâve been foreseen by the exercise 
of due care. 

A proviso to the Hours of Service Act reads as follows : 

"Provlded, that the provisions of this act shall not apply in any case of 
casualty or unavoidable accident or the act of God ; nor where tlie dclay 
was the resuit of a cause not Unown to the carrier or its officer or agent in 
charge of such employé at the time said employé left a terminal, and which 
could not hâve been foreseen." 

The défendant complains because the court did not direct a verdict 
in its favor on the first five counts, and claims that the évidence clearly 
showed that it had brought itself within the terms of this proviso. It 
concèdes that the accident at Skeedee need not be considered on this 
assignment of error, if the évidence was sufficient to send the case to 
the jury as to the first accident. 

The défendant had ofïered proof to show that the parting of the train 
at Mile Post 270 occurred on a curve at a place where the track descend- 
ed a heavy grade from either side to cross a natural dépression. The 
automatic couplers were not broken when they slipped by each other. 
Worn places were found on the faces of each knuckle, due to the 
attrition of coupling and traction against similar knuckles. Nothing 
indicated this condition to be récent. The trainmen gave their opin- 
ions that the causes of the uncoupling were the curves in the track and 
the worn condition of thèse knuckles. The défendant then offered 
proof of inspection of one of thèse cars six days, and of the other three 
days, before this train departed; thèse inspections having been made 
on arrivai of the cars in other trains. Another inspection was made 
just before the train started on its joumey. This inspection was made 
at night after the train was coupled together, by lantern light ; the two 
inspectors examining, not only the couplers, but also the draught rig- 
ging, the brake rigging, and the framework of the cars. The usual time 
given to an inspection of a train of this kind, which consisted of 59 cars, 
was 30 minutes. Some of the defendant's own witnesses testified that 
worn surfaces, such as existed on thèse couplers, would not be observa- 
ble to the eye of an inspecter under thèse circumstances, and that the 
only method of discovering them would be by the use of a gauge. This 
gauge is an instrument in practical use by railroads for measuring 
thèse couplers, and the défendant had such gauges at their shops at 
the terminal frora which the train started. There was no testimony 
that thèse couplers had been examined at any time by means of this 
appliance. In Denver & R. G. R. Co. v. United States, 233 Fed. 62, 147 
C. C. A. 132, it was said : 

"A carrier must use diligence to anticipate, as this court held in United 
States V. Kansas City Southern Railway Co., 202 Fed. 828, 121 O. O. A. 136, 
'ail the usual causes incidental to opération.' And when any casualty occur.s 
the carrier must still use diligence to avoid keeplng its employés on duty 
overtime. Failure to perform either of those duties deprives it of the beneflt 
of the proviso. Poor coal, meeting of trains, switching, defectlve shaker rod, 
leaky flues (United States v. Kansas City Southern Ily. Co., 202 Fed. 829, 
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121 C. C. A. 130), pulled-out dravvbar, burslea air hose (United States v. 
OTeat Northern Railway Co., 220 Fed. 630, 136 C. 0. A. 23S), extraordinary 
liead vvind. lieavy grain moveuient, hot box (Great Northern Railway Co. v. 
îJuited States, 218 Fed. 302, 1,'J4 C. C. A. 98, L. H. A. 1915U, 408), high wind, 
broken tail pin, liot box (IJnited States v. Lebigh Valley Railroad Co., 219 
Fed. 532, 135 C. O. A. 282), bave been beld to be causes of delay 'Incidental 
to o])eration.' We stated generally in United States v. Kansas City Soutli- 
ern Railway Co., 202 Fed. 828, 121 C. O. A. 130, that: 'It bas been unlformly 
held by tbe courts that ordinarily delays in starting trains by reason of the 
fact that anotlier train is late ; from side tracking to give superior trains 
tbe right of way, if the meeting of sucb trains could bave been anticipated at 
tlie tinie of leaving the starting point; from getting out of steam or cleaning 
tires ; from defects in equipment ; from switching ; from time taken for meals ; 
and in .short from ail the usual causes incidental to opération — are not, stand- 
. ing alone, valid excuses within the meaning of this proviso.' As to sucb 
causes of delay we said: 'Tbe carrier uiust go still furtlier and show that 
such delays could not bave been foreseou iuid prevented by exercise of the 
blgh degree of diligence demanded.' " 

It is obvions that the cause of the delay at Mile Post 270 was a de- 
fect in equipment. The défendant was bound to use due dihgence to 
provide and keep in repair couplers that would stand the stress of the 
latéral and vertical curvature of the track over which it dispatched its 
trains. Although there was évidence that this accident was of an un- 
usual kind, the défendant was bound to anticipate that couplers would 
wear to inefficiency, and there was sufficient évidence from which the 
jury could find that the uncoupling could bave been foreseen by proper 
inspection, and that such diligence had not been supplied. 

[2, 3] The sixth count of the pétition charged that the défendant re- 
quired and permitted a telegraph operator at Orlando, 0kl., to remain 
on duty for more than 9 hours in a 24-hour period. The answer to 
this count admitted that the operator remained on duty over 9 hours, 
but said he did so to care for the United States mail about to arrive on 
a passenger train. This train should hâve reached the station, accord- 
ing to schedule, during the 9 hours of service of this operator, but was 
4 hours late. It is alleged this delay was the resuit of causes beyond 
the defendant's control, and was not known to the défendant in time 
to get some one else to care for the mail, and there was no other person 
available at the station to care for it on the arrivai of the train, and 
that thèse facts constituted an emergency within the meaning of the 
statute. The operator had a regular period of service from 3 :30 p. m. 
to 12 :30 a. m. each day. A passenger train from the north carrying 
mail was due at his station at 10:15 p. m., according to the regular 
schedules. The train did not stop at his station, but threw ofï incoming 
mail, and caught the outgoing mail, by an automatic device, as it passed. 
The train passed this station on this night at 2:20 a. m. The operator 
was directed to remain on duty to attend to the mail for this train, and 
did so. He performed no duties as train dispatcher after 12 :30, but 
this fact did not exempt him from the protection of the statute. Delano 
V. United States, 220 Fed. 635, 136 C. C. A, 243. The spécifie duties 
laid upon the operator in caring for this mail consisted in his hanging 
the outgoing mail sack on the crâne 15 minutes before, and watching it 
until, the arrivai of the train, and in placing in the dépôt the mail sacks 
that wére thrown ofï of the train. The mail received was left at the 
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dépôt until morning. There was another operator, who also served 
as station agent, and whose hours of duty ran f rom 5 :30 a. m. to 3 :30 p. 
m. A helper was furnished to thèse operators, who served f rom 7 :00 a. 
m. to 7 :00 p. m. The défendant required bonds f rom each of the oper- 
ators for the faithful performance of their duties relating to the han- 
dhng of mail, but the helper also handled the mail during his hours of 
duty. 

The causes of the delay of the train on this date arose from the fact 
that the train waited at a junction point for the arrivai of a regularly 
Connecting train from Chicago. The Chicago train had been delayed 
along its route by various causes, such as stops for crossings, taking 
coal, head winds, snow, cold weather, and two ordinary breakages of 
appliances on the engines, requiring the substitution of other locomo- 
tives. If the train had arrived according to schedule, it would hâve 
reached Orlando 2^4 hours before the end of the operator's hours of 
service. At 9 :52 a. m., the train was 2i/2 hours late into Kansas City. 
At 2 :5S p. m. it was 2 hours and 25 minutes late into Newton, Kan. 
This was known to the défendant before the operator began his employ- 
ment at Orlando at 3 :30 p. m. At 7 :34 it was known the train would 
be at least 2 hours and 25 minutes late into Arkansas City, and it was 
actually 3 hours and 40 minutes late on its arrivai there at 10:55 p. m. 
Orlando was 69 miles from Arkansas City. The defendant's officiais 
had expectations that some of the lost time would be made up. The 
trial court was of the opinion that thèse circumstances did not make an 
emergency, and so instructed the jury. In the practical opération of its 
road, the carrier is bound to anticipate such fréquent occurrences as 
ordinary delays of trains. United States v. Chicago & N. W. Ry. Co. 
(D. C.) 219 Fed. 342 ; United States v. Kansas City Southern Ry. Co., 
202 Fed. 828, 121 C. C. A. 136; United States v. Kansas City Southern 
Ry. Co. (D. C.) 189 Fed. 471. Had the margin between the regularly 
scheduled arrivai of the train and the termination of the operator's 
service been but a few minutes, and had no other provision for caring 
for the mail been made, it would seem obvious that the carrier could 
not claim an emergency existed each time the train was delayed over 
that brief period. While the margin of safety in this case was 2 hours 
and 15 minutes, occasional delays beyond that period were inévitable 
in ordinary railroading. The helper, who was not subject to the Hours 
of Service Act, was not called upon for assistance on this occasion, nor 
was any effort made to supply the service, after the train was known to 
be so delayed that its arrivai at Orlando on time was dangerously prob- 
lematical. In the case of United States v. Southern Pac. Co., 209 Fed. 
562, 126 C. C. A. 384, this court said: 

"If the usual causes of delay incident to opération were to excuse, thea 
the statute wouM be whoUy Ineffective to accompllsh its purpose." 

The défendant urges that its policy forbade the handling of mail by 
others than bonded employés, but its failure consisted in not having a 
sufficient supply of such help, if it wished to impose such restrictions. 
There was no error in the direction of the verdict on the sixth count. 

[4] The trial court correctly placed the burden of proof on the de- 
fendant to show that the causes of the excess service of the train crew 



ATCHISON, T. & S. F. RY. CO. V. UNITED STATES 119 

■came within the terms of the proviso to the Act of Congress. Chicago, 
B. & Q. R. Co. V. United States, 195 Fed. 241, 115 C. C. A. 193; Great 
Northern Ry. Co. v. United States, 218 Fed. 302, 134 C. C. A. 98, L. 
R. A. 1915D, 408; United States v. Kansas City Southern Ry. Co., 202 
Fed. 828, 121 C. C. A. 136; United States v. Kansas City Southern Ry. 
Co. (D. C.) 189 Fed. 471 ; United States v. Houston Belt & Terminal 
Ry. Co., 205 Fed. 344, 125 C. C. A. 481 ; Denver & R. G. R. Co. v. 
United States, 233 Fed. 62, 147 C. C. A. 132. 

[5] The plaintiff offered in évidence 14 officiai reports by conduc- 
tors of accidents that had occurred upon the line of railroad south of 
Arkansas City within 5 weeks prior to the accidents involved in this 
case. Complaint is made of the overruling of defendant's objections 
to them. In support of its objection the défendant now says that the 
only material issue was the accident at Mile Post 270, and as that arose 
f rom a break in two, caused by the knuckles slipping by each other, and 
thèse reports relate to the puUing out of drawbars and draught mem- 
bers, the dissimilarity made them immaterial. In reaching this conclu- 
sion the défendant assumes that the excess over 16 hours of service 
was les s than the delay at Mile Post 270. The condition of the case 
when the trial court made its ruling was as foUows : The plaintiff had 
alleged that the train crew had been employed for 17% hours; the de- 
fendant's answer admitted a service of 17 hours and 25 minutes, but al- 
leged as an excuse that two unavoidable accidents had caused the de- 
lay, the one at Mile Post 270, caused by the knuckles slipping by, and 
the other at Skeedee, caused by a drawbar puUing out ; that a proper 
inspection of thèse cars had been made at the terminal bef ore the train 
started. The defendant's witnesses had testified as to both of thèse ac- 
cidents, and to conséquent delays of 1 hour and 30 minutes at Mile 
Post 270, and of 25 minutes at Skeedee. Defendant's testimony show- 
ed that, at the end of 17 hours and 25 minutes of service by the train 
crew, a switch engine and crew met this train, and coupled onto it, and 
pulled it for the next 20 minutes into the terminal ; the engineer and 
fireman remained on the train engine and the other trainmen on the 
cars, and they entered on the register at the terminal both the time 
when the switch crew met them and the final arrivai. 

In this condition of the proof, the plaintiff offered the 14 reports of 
accidents, on the theory expressed in the case of United States v. Great 
Northern Ry. Co., 220 Fed. 630, 136 C. C. A. 238, that évidence of 
many similar accidents immediately preceding thèse accidents was ad- 
missible as tending to show a négligent habit of the railway company. 
The court, in admitting it, limited its effect in measuring the diligence 
the railway company should bave exercised in its inspection of this 
train from its previous expériences. If thèse accidents lacked identity 
with the one at Mile Post 270, they were essentially similar to the one 
at Skeedee. No spécifie objection was made to the applicability of this 
évidence to the considération of the accident at Mile Post 270, nor was 
any request made by the défendant that its effect be limited. The trial 
continued on the theory, which the défendant had introduced into the 
trial, that both of the accidents to this train were material, and the case 
was submitted to the jury for a finding as to the materiality of each of 
the accidents, and no exception was taken by the défendant. As the 
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question now raised was not presented to the trial court, and an excep- 
tion saved, it is urged too late. 
The judgment will be affirmed. 



MISSOURI VALLEY BRIDGE & IRON CO. T. WALQUIST. 

(Circuit Court o£ Appeals, Eiglitli Circuit. May 14, l'J17.) 

No. 4553. 

1. Masteb and Servant <S=3265(.3) — Injuries to Servant — Buuden of Proof. 

A widow, suing lier liusband's eniplo.yer to recover damages on ac- 
count of his deatli, lias the burden of sliowiiig tliat the employer was 
guilty of négligence or breach of duty whieh was the proximate cause 
of the Injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 879, 
897.] 

2. Master and Servant <&='101, 102(8), 229 — In.titries to Servant— Duty op 

Mastee — Provision — Duty ce Servant — Opération. 

The duty of the master is one of original construction or provision. 
The duty of the servant is one of opération. It is the duty of the master 
to exercise ordinary care to furnish to its servant a reasonaWy safe place 
in which to work and to exercise ordinary care to furnish him with rea- 
sonably safe appliances with which to work. It is the duty of the serv- 
ants to exercise ordinary care to guard tliemselves and their fellow 
servants against the risk and danger that the reasonahly safe place or 
reasoiiably safe appliances provided by the mastor may become dangerous 
by the négligent use of them, or the négligent oi)eration of the work by 
themselves or their fellow servants. The master is not liahle for in- 
juries to a servant caused by his failure or the failure of his fellow 
servants to discharge this duty. The servant assumes the risk of the 
négligence of his fellow servants in the performance of their duty of opéra- 
tion of the work and use, the place and appliances provided by the 
master. including the risk and danger of the négligence of his superior. 
be he foreman, superintendent, or other, in the discliarge of his duty of 
direeting the conduet and opération of the work in hand and the use of 
and place and appliances provided. In the discliarge of that duty the 
superior servant is the fellow servant of the subordinate servant who 
is subject to his orders. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 173, 
674, 683.] 

3. Master and Servant <g=»103(l) — Injuries to Servant. 

A master cannot, by délégation, escape liability for breach of his duty 
to exercise ordinary care to furnish employCs with reasonnbly safe appli- 
ances and a reasonably safe place of work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 175.] 

4. Master and Servant (S=s>162 — Injuries to Servant — Liability of Mas- 

ter. 

While a master must exercise ordinary care to furnish his servants with 
a reasonably safe place of work and reasonably safe appliances, he is not 
bound to guard his servants against risk and danger resulting from the 
négligence of fellow servants, or superior fellow servants, such as a fore- 
man or superintendent ; the servant assuming such rlsks. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 327.1 
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5. Mastbr and Servant <S=27S(3)— Injuries to Servant— Actions— Evi- 
dence — SUFFICIENCT. 

In an action for the death of an employé, évidence helé insufficlent to 
show that the employer was negll}?ent, either in failiiig to furuish a reason- 
ably safe place of work, or reasonably safe applianccs. 

[Ed. Note. — For otUer cases, see Master and Servant, Cent. Dig. § 958.] 

In Error to the District Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Action by Alice Walquist against the Missouri Valley Bridge & Iron 
Company, a corporation. There was a judgment for plaintiff, and de- 
fendant brings error. Reversed, and remanded for new trial. 

Battle McCardle, of Kansas City, Mo. (Frank L. Barry, of Kansas 
City, Mo., on the brief), for plaintiff in error. 

John H. McVay, of Kansas City, Mo. (S. D. Murphy, of Kansas 
City, Mo., on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and REED and BOOTH, Dis- 
trict Judges. 

SANBORN, Circuit Judge. This is an action brought by Mrs. 
Alice Walquist for damages resulting to her, as she avers, from the 
négligence of the Missouri Valley Bridge & Iron Company, which 
she avers caused an injury to her husband, John Walquist, that resulted 
in his death. The trial resulted in a judgment against the company 
for $.5,009. At the close of the testimony the court denied a motion 
of the company to direct the jury to return a verdict for the défend- 
ant, on the groand that therc was no substantial évidence of any causal 
négligence of the company, and this ruling is one of the alleged errors 
upon which the company relies for a reversai of the judgment. 

Most of the material facts of the case were established without con- 
flict in the testimony, and among them thèse : The company was en- 
gaged in constructing the piers of a bridge across the river at Hannibal, 
Mo., and Mr. Walquist, who was a carpenter, was one of its employés, 
and had been such for several weeks. At the time of his injury he was 
one of a gang of five or six men, of which Henry F. Oison was the 
foreman, which was engaged in constructing an ice breaker to protect 
one of the concrète piers against the ice that forms on, and when the 
ice breaks up floats down, the river. This breaker was about 100 feet 
long from north to south and 35 feet wide at its base, but its northern 
end or nose was in the form of the letter "V." The foundation of this 
breaker had been filled with rocks, and this gang of men was building 
a superstructure of timbers, which it had raised from 6 to 13 feet 
above thèse rocks. On the northeast side of the nose of the ice breaker 
lay a barge, which carried a derrick, a boom, and an engine to operate 
the boom. Just south of the barge lay another barge, which was loaded 
with timbers to be used in the ice breaker, and the gang was taking 
thèse timbers from the barge by the vise of the engine and the boom, 
putting them in place in the ice breaker, and fastening them there. 
A cable which dropped from fhe outer end of the boom was fastened 
to each timber in turn, and the timber was then raised in the usual 
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way to the requisite height by the opération of the engine, the boom 
was swung by the power of the engine by means of two lines, one on 
each of two revolvable spools or spindles, commonly called "nigger 
heads." One of thèse lines was attached to one side of the boom, and 
ran through a block at one end of the barge, and the other was attached 
to the other side of the boom, and ran through a block at the other end 
of the barge. Thèse nigger heads were operated by Ed Jones, who by 
manipulating them and signaling to the engineer could tighten one 
line and slacken the other, and in that way could swing the boom either 
way, could control the direction and speed of its movements, hold it 
steady, and stop it over any point where a timber was to be placed, 
so that the engineer could then lower it into its destination. This work 
of removing thèse timbers from the barge and placing them on or in 
the ice breaker had been proceeding in this way for days. When a 
timber was to be placed, two of the gang, one at the place where one 
end of the timber was to lie, and the other at the place where the other 
end was to lie, took those places respectively, caught the timber 
when it was swung above its destination, and as it was lowered handled 
and located it in its proper place. The day before the accident Wal- 
quist was one of thèse two men, and worked at handling and placing 
the timbers. Oison was the foreman of the gang, and the other mem- 
bers of the gang were subject to his orders in the performance of this 
work. At the time of the injury Ed Jones operated the nigger heads, 
Perkins operated the engine, Hull handled and placed one of the ends 
of the timbers, and Walquist was either handling and placing the other 
ends of them, or he was boring a hole for a boit with a power auger 
a few feet from the place where the timber was to be located, when 
that timber, which had been taken from the barge, raised 31/^ feet 
above the ice breaker, and swung towards its destined place thereon, 
struck him and pushed him ofï the timber on which he stood, upon the 
rocks, from 6 to 13 feet below. At this time the witness Light was 
boring a hole with the motor auger within 3 feet of Walquist on the 
ice breaker. Within 50 feet of him were Hull, who stood at the place 
where one end of the timber was to be placed, Light, who was boring 
a hole within 3 feet of him, Youell, who was driving bolts, and Oison 
the foreman; and on the barge which carried the derrick were Jones, 
who saw the accident from his station, and Perkins, the engineer, who 
did not witness it. 

The facts which hâve now been recited were established without 
conflict in the testimony. There was, however, a conflict in the évi- 
dence between the testimony of Mr. John Crimley, the only witness 
for the plaintifif relative to the happening of the accident, and the other 
witnesses, regarding the following facts: Mr. Crimley testified that 
he was on the ice breaker, handling and placing one end of each of the 
timbers. Hull, who handled one end of the timbers, Light, who was 
boring a hole within 3 feet of the place for the other end, and Oison, 
the foreman, testified that Crimley was not on the ice breaker at the 
time of the accident, and that Walquist was handling the other end of 
the timbers with Hull, and Youell testified that he did not see Crimley 
there at ail. Crimley testified that at the time of the accident Walquist 
was boring a hole with the motor auger. Hull, Light, Oison, Jones, 
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and Youell testified that Walquist was not boring holes; that he was 
handling and placing one end of each of the timbers, while Hull placed 
the other end; and that he stood at the place where the opposite end 
of the timber from Hull's end was to be placed, and his work was to 
catch and place the timber as it was swung to him, and Jones, YoueU, 
and Oison testified that Walquist never bored any holes with the motor 
auger. There was undisputed testimony that the auger was heavy, 
that it weighed 10 to 12 pounds, that, if the operator let go of it, it 
would fall and break, and that no auger fell or broke at the time of 
Walquist's injury. Crimley testified that the timber was, 32 feet long 
and was to be put in a certain place. Oison, Hull, and Youell testified 
that it was only 12 or 14 feet in length, and that it was to be put in a 
différent place from that specified by Crimley. Crimley testified that 
the timber was swung to its place with unusual force and rapidity, and 
that no notice or warning of its approach was given to Walquist. Hull, 
who handled one end of it, testified that the timber came slowly, grad- 
ually, as they usually swung; that Walquist was standing there to 
catch hold of the timber and land it ; that the timber came with a saf e 
speed, with just the slow customary speed, but Walquist was talking 
to some man and paying no attention to his work, and Hull called, 
""Look out!" and the timber knocked Walquist over. Oison and Jones 
testified that the timber was moving slowly in the usual way, and that 
they used the same appliances and operated them in the same way as 
they had been doing during the days past. Crimley testified that it was 
the custom to use a guide rope or line on a timber when raisingit with a 
derrick, in order to prevent its circling or twisting, and that when, on 
raising it, it circles or twists, it is customary to let it down again, and 
then raise it again slowly. Jones, Youell, Light, Oison, and Hull tes- 
tified that the lines attached to the sides of the boom operated by Jones 
by means of the nigger heads and the engine controlled the movement, 
speed and steadiness of the swing of the boom, and Oison, Light, and 
Hull testified that where the movement of the boom was controlled in 
that way, and the opération was in an open space, away from build- 
ings or such obstructions, a guide rope or line attached to the timber 
was not usually used, and that they had never seen one so used, and 
there was no custom to use it. 

[1] The burden was on the plaintiff to prove that the Bridge Com- 
pany was guilty of négligence or breach of duty which was the proxi- 
inate cause of the injury to Walquist. The rules of law by which the 
question of law this case présents must be answered are ; 

[2-4] It is the duty of the employer to exercise ordinary care to 
furnish to its employé a reasonably safe place in which to work, and to 
exercise ordinary care to furnish him with reasonably safe appliances 
with which to perform his work, and this duty may not be so delegated 
by him that he may escape liability for its breach. 

It is not, however, the duty of the employer to guard his em- 
ployé against the risk and danger that a reasonably safe place it fur- 
nishes, or reasonably safe appliances it provides, may become danger- 
ous by the négligent use of them by the latter's fellow employés, or by 
the négligence of his superior fellow servant, his foreman or superin- 
lendent, in the performance of the latter's duty of directing his sub- 
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ordinale fellow employés in the performance of the work in which they 
are engaged. It is the duty of the employer to exercise reasonable 
care to provide place and appliances, but it is the duty of the employés 
to exercise reasonable care so to use the place and appliances furnished 
that their use shall inflict no injury upon them. The duty of the em- 
ployer is One of original construction and provision, The duty of the 
employé is one of opération. The employé assumes the ordinary risks 
and dangers of his employment, and among thèse the risks and dangers 
of the négligence of his fellow servants in the performance of the 
work including the risk and danger of the négligence of his superior, 
be he foreman or superintendent, who in his direction or failure to 
direct the opération of the work is his fellow servant. Weeks v. 
Scharer, 111 Fed. 330, 335, 49 C. C. A. Z72, Z77 ; Railroad Co. v. 
Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 17 L. Ed. 772; Gulf Transit 
Co. V. Grande, 222 Fed. 817, 819, 820, 138 C. C. A. 243, 245, 246; 
Northern Pac. Ry. Co. v. Hambly, 154 U. S. 349, 359, 14 Sup. Ct. 983. 
38 L. Ed. 1009; Railroad Co. v. Conrov, 175 U. S. 323, 20 Sup. Ct. 85, 
44 L. Ed. 181 ; City of Minneapolis v. Lundin, 58 Fed. 525, 527, 7 C. C. 
A. 344, 346; American Bridge Co. v. Seeds, 144 Fed. 605, 611, 612, 75 
C. C. A. 407, 413, 414, 11 L- R. A. (N. S.) 1041 ; Wood v. Potlatch 
Lumber Co., 213 Fed. 591, 593, 594, 130 C. C. A. 171. "The true idea," 
said Judge Brewer, "is that the place and the instruments must in 
themselves be safe, for this is what the master's duty fairly compels, 
and not that the master must see that no négligent handling by an em- 
ployé of the machinery shall create danger." Howard v. Denver & Rio 
Grande Ry. Co. (C. C.) 26 Fed. 837, 842. 

[5] No substantial évidence bas been discovered in this case that 
the Bridge Company failed to exercise ordinary care to furnish a rea- 
sonably safe place in which to construct this ice breaker, or that it 
failed to exercise ordinary care to furnish reasonably safe machinery 
and appliances with which to handle the timbers and build the struc- 
ture. The nearest possible approach to any such évidence is Crimley's 
testimony that it was the custom, in raising timbers with a derrick, to 
use a Une attached to the timber to prevent the whirling or twisting 
of the timber when it was raised, and that such line was not used on 
the timber which struck Walquist. It is possible that an inference 
might be drawn from this testimony that the Bridge Company fur- 
nished no snub line, or material to make a snub line, which the em- 
ployés could use. But, even if that inference be indulged, this évidence 
f ails far short of substantial évidence of négligence that was the 
proximate cause of the injury: (1) Because there is no évidence in 
the case that the failure to furnish, or even to use, such a line, caused 
or probably caused, the injury, for the testimony of the plaintif?'" ,>it- 
ness is not that the injury was caused by the whirling or twisting of 
the timber when it was raised, but it is that it was caused by too 
forcible and rapid a swinging of the boom, a movement of opération, 
not of provision, which, if it occurred, was caused by the négligence 
of Walquist's fellow servant, the foreman. Oison, in his direction 
of the opération, or of the other fellow servants of Walquist, for which 
the Bridge Company is not liable. AH the other acts or omissions of 
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which there is any testimony, and of which the plaintiff complains, 
such as the f ailure to raise the timber to a sufficient height, the failure 
to give Walquist warning of its approach, the failure to station a 
person near him to inform him of its movements, were acts or omis- 
sions in the opération of the work for which the foreman or the 
other fellow servants of Mr. Walquist were responsible, and the 
Bridge Company was not. The conclusion is that there was no sub- 
stantial évidence in this case of any causal négligence of the Bridge 
Company, and the court should hâve instructed the jury to return a 
verdict in its favor. 

Counsel for the plaintiff below cite Kreigh v. Westinghouse & Co., 
214 U. S. 249, 29 Sup. Ct. 619, 53 L. Ed. 984, in opposition to this con- 
clusion. The citation does not appear to be helpful to them. In that 
case the employer furnished a derrick with only one guide rope, which 
was attached to the end of the boom, so that when the rope was slack 
the boom could not be steadied or controlled. To prove that the 
défendant did not exercise reasonable care to f urnish a reasonably saf e 
boom, the plaintiff introduced testimony that the usual method of con- 
structing such booms was to provide them with two ropes, one at- 
tached on either side of the boom, to be used to haul it back and 
forth, and for the purpose of steadying its opération, the very method 
of construction of the boom furnished by the Bridge Company in 
the case at bar, and the court held that this testimony presented the 
question for the jury whether the failure of Westinghouse & Co. to 
furnish such a derrick and boom as the Bridge Company provided 
in this case was not négligence; and the court in that case, after 
stating the rule that an employé may assume, in the absence of notice, 
that reasonable care has been exercised by the employer in furnish- 
ing appliances requisite to carry on the business, set forth the prin- 
ciple that is décisive of the case at bar, in thèse words : 

"But, -while this duty is iinposed upon the master, and he eannot delegate 
it to another and eiscape liability on his part, nevertheless the master Is not 
held responsible for injuries resultlng from the place beeoming unsate 
through the négligence of the workmen in the manner of carrylng on the 
work, where he, the master, has discharged his primary duty of providing a 
reasonably safe appliance and place for his employés to carry on the work, 
nor is he obliged to keep the place safe at every moment, so far as such safety 
dépends on the due performance of the work by the servant and his fellow 
workmen. Arniour v. Hahn, 111 U. S. 313 [4 Sup. Ct. 433, 28 U Ed. 440] ; 
Perry v. Hogers, 157 N. Y. 251 [51 N. B. 1021]." Kreigh v. Westinghouse & 
Co., 214 U. S. 24», 2f)6, 29 Sup. Ct. 619, 622 [53 L. Ed. 984]. 

There are other assignments of alleged errors ; but as, if errors were 
made, the questions of law to which they refer are not likely to arise 
upon a second trial of this case, their discussion is omitted. 

Let the judgment below be reversed, and let the case be remanded to 
the court below for a new trial. 
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TEE OHUNG T. UNITED STATES.* 
(Circuit Court of Appeals, Nlnth arcuit May 28, 1917.> 
No. 2799. 
3. AiiENS ®=>32(8) — Pbocekdinos to Depoet — Weight and SxrmoiENCT of 

EVIDKNCE. 

In a proceedlng to déport a person of Chinese descent, évidence TteW 
suffident to support hls clalm that he was a native-bom dtlzèn of the 
United States. 

[Ed. Note.— For other cases, see AUens, Cent. Dig. § 84.] 

2. AiJENS <S=>32(8) — Peocekdinqs to Depobt — Weight and Suftioienct op 
Evidence. 

In a proceedlng to déport a Chinese person, the court could not arbltra- 
rlly and without reason reject or discrédit the testlmony of wltnesses 
favorable to the défendant, on the ground that they were Chlnesë persons 
and unworthy of crédit. 

[Ed. Note. — For other cases, see Allens, Cent. Dlg. S 84.] 

Appeal from the District Court of the United States for the Soiith- 
«m Division of the Southern District of California; Benj, F. Bledsoe, 
Judge. 

Proceeding by the United States to déport Yee Chung. From an or- 
der afiirming an order of déportation, the défendant appeals. Re- 
versed and remanded, vvith directions. 

John L. McNab, of San Francisco, Cal., and Isidore B. Dockweiler, 
of Los Angeles, Cal., for appellant. 

Albert Schoonover, U. S. Atty., and J. Robert O'Connor andCIyde 
R. Moody, Asst. U. S. Attys., ail of Los Angeles, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appellant was found by a commîssioner 
of the United States to be unlawfully in this country and ordered de- 
ported to China, which order was, on hearing upon a writ of habeas 
corpus, affirmed by the court below. He claims to hâve been bom in 
the United States of parents of Chinese descent, who, at the time of 
his birth, were subjects of the emperor of China, having a permanent 
domicile hère and being engaged in business, and, therefore, that he 
is a citizen of the United States. It was said by Judge Holt in the 
case of United States v. Leu Jin (D. C.) 192 Fed. 580, that it is im- 
possible in such cases "to be sure what the truth is," in which case, 
nevertheless, he reversed the order of déportation made by the com- 
missioner, pointing out the insufficiency of tlie various inconsistencies 
relied upon by the government to overcome the évidence given that 
the défendant was bom in this country. In the case of Pang'Sho Yin 
V. United States, 154 Fed. 660, 83 C. C. A. 484, the Circuit Court of 
Appeals for the Sixth Circuit reversed the judgment of the. District 
Court, which had affirmed an order of déportation made in à similar 
case by the commissioner, based on the immigration inspector's ex- 
amination of the respondent, his answers to questions put to him on 
such examination, "and the testimony of the inspectors that at the 

«ssFor other cmm im sam* teplc A KET-NUMBER In «Il Key-Numbfrad Dlgeits * Indciw 
* Rehearins denied October 8. 1917. 
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tîme they seîzed the respondent at Ecorse he was comîng froni the 
direction of the Détroit river, in company with three other persons, one 
of whom was a Chinese person, and the other two white men." In the 
inspector's examination, said the court: 

"The respondent stated that he was 34 years old ; that he was born In San 
Francisco; that his father's name was San Foy, and his father died when the 
respondent was qulte young; that he went to China when he was 4 years 
old ; that he had Uved there untll his récent retum to this country ; that 
his occupation there was farming ; that when lie retumed he landed in Van- 
couver, British Cohimbia, and paid a head tax there of $500; that he had 
been in various parts of Canada; that he left Windsor at 10 o'clock the 
evening before his arrest by the inspeetors, and came across the Détroit 
river In company with the other three persons mentioned by the inspeetors; 
and that he was then on his way to Paducah, Ky., w-here he had a relative. 
This account might falrly excite suspicion, but it was net irreconcilable with 
the supposition that on his retum to America he had no clear ground for ex- 
pecting that he couid prove his birth in the L'nlted States, and establish his 
identlty and right to entrance hère, and that he did not intend to rely upon 
the fact of his birth in the United States. But several persons hâve been 
found and produced as witnesses whose veraeity is vouched for by their neigh- 
bors, who swear to the clrounïstances of his nativlty in San Francisco and 
his going to China when quite young, ail as stated by hinï. One of thèse 
States the name of the street la San Francisco where the father lived and 
the respondent was born, and the month and year of the event, and he then 
knew the father and son ; that he (the witness) afterwards saw the respond- 
ent In China, when the latter was 10 years old, and now recognlzes hlni as the 
same person. The identification of the appellant by the witness as the child 
of their acquaintance In San Francisco is so positive that we cannot feel 
justified In disregarding It when the conséquences are so serlous as the possi- 
ble (and we think probable) expulsion from his native country of one who is 
entitled to share the birthrlght of citizenshlp. We think the 5udgnient and 
order of the District Court should be reversed, and the appellant discharged." 

See, also, United States v. Chin Len, 187 Fed. 544, 109 C. C. A. 310; 
Woo Jew Bip V. United States, 192 Fed. 471, 112 C. C. A. 609. 

[1] In the présent case the appellant claims to hâve been born Feb- 
ruary 17, 1880, at 728 Sacramento street, San Francisco, where his 
father and mother at the time resided, the former being then book- 
keeper for and a member of the firm of Quong Woh Chong ; that in 
1881 his father took his mother and himself (then about 2 years old) 
to China, where his father remained several months, and then returned 
to San Francisco, leaving the appellant in China with his mother; 
that appellant remained there until he was about 18 years old; that 
he married in China, and had one son born to him there July 5, 1897, 
and another born there after his retum to this country; that in the 
latter part of December, 1897, he came back to the United States by 
way of Vancouver, British Columbia, going thence to Montréal, and 
from there to Burlington, Vt., where he was arrested on the charge of 
being unlawfuUy in this country, and after examination by a United 
States commissioner was discharged by that officer; that his father, 
some time after his return to the United States, sold his business in- 
terest in San Francisco and went to Boston, where he entered the 
merchandise store of Sam Sing ; that when the appellant was arrested 
in Burlington his father went from Boston to Burlington and was a 
witness at his examination, and after his discharge appellant went to 
Boston with his father, where he remained a few days, when the latter 
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sent him to a laundryman named Yee Lee at Carnegie, Pa., for whom 
he worked about 10 years; that at the end of that time appellant went 
back to China, sailing f rom Seattle some time in February, 1907 ; that 
before leaving Carnegie for Seattle he procured a copy of the proceed- 
ings had before the commissioner at Burlington, to which he annexed 
his affidavit, containing his photograph, which affidavit stated the time 
and place of his birth in San Francisco, the names of his Chinese par- 
ents, the place of his then résidence in Allegheny county, Pa., and his 
discharge by the commissioner at Burlington, Vt., on the ground that 
he was a native-born citizen of the United States, and which affidavit 
has this indorsement: 

"We, the undersigned, cltizens of Allegheny county, Pn., other than Chinese, 
are acqualnted with the above-described affiant, Yee Chung, and belleve his 
statement as herein set forth to be true. 

"E. R. Donehoo, Presbyterian Mlnister. 
"Herbert F. Johns, Banker." 

The foregoing papers the appellant testified he submitted to the gov- 
ernment officiai at Seattle before sailing for China, and upon which 
papers the latter indorsed the following: 

"Identified on departure, this Feb. 17, 1907. 

"J. V. Stewart, Chinese Inspector." 

The appellant further testified, among other things, that he is the 
same Yee Chung named in those papers, and that when he landed in 
Hong Kong he went back to the village of Chung Doey, in the Sun 
Ning district, where his home was; that he remained in China until 
about October, 1909, when he retumed to the United States by the 
steamship Manchuria, arriving at the port of San Francisco November 
12, 1909. It is significant that upon this second return of the appel- 
lant to this country, and while his right to enter the United States was 
under considération, his application was thus reported on: 

"December 13, 1909. 
"Inspector in Charge, C. T). I. S., San Francisco, Cal.: 

"In re Yee Chung, native, O. B. 47 Manchuria, 11/12/09, I hâve to report 
as follovvs: 

"This appllcant présents a transcript of a record of Commissioner Johnson, 
district of Vermont, wlthout a photograph attaehed, showlng that a Chinaman 
by the same name was discharged by said commissioner January 19, 1897. 
The ground of the discharge is not shown, but in view of the fact that it ap- 
pears that the respondent in that case entered the United States at Rlchford, 
Vt., and was subsequently taken tt> Burlington, where he was discharged by 
Commissioner Johnson, I am satisfled that he was» discharged on the ground 
of birth in the United States, because, had he set up any other elalm, such 
claim would hâve been investigated at the port of Richford. 

"According to the reïwrt of the inspector in charge at Richford, dated No- 
vember 26, 1900, there is no testimony in Commissioner Johnson's records of 
the cases at the time of the discharge of sald respondent, and the commls- 
Hioner's records consist simply of the docket entrles, complaint, warrant, etc. 
By the telegram of the inspector in charge at Richford, dated December 19, 
1909, in reply to telegram of this office of December 7, , 1909, it app^ears that 
the transcript of the record presented by this appllcant Is genulne. 

"Cousidering the lapse of time the appllcant clalms to haye been arrested 
and discharged by Commissioner Johnsoh, I am reasonably satisfled from 
his examlnatlon that he is the respondent, Yee Chungj discharged by Commis- 
sioner Johnson, January 19, 1897. Although he clalms that he distlnctly re- 
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members the commîssioner who discharged hlm, and the description he has 
glven of said commîssioner by no means shows hlm to hâve been Commîssioner 
Johnson, I think it would be unreasonable to hold the appUcant too strlctly to 
this description, in vIew of the 12 years that hâve elapsed since hls alleged 
discharge. 
"In vlew of the foregolng, I recommend landing. Ail papers herewith. 
"Respectfully, Chas. D. Mayer, Chinese Inspeetor." 

The appellant being admitted, he further testified that from San 
Francisco he went to Homcstead, Pa. ; that in 1913 he had his two sons, 
the name of the elder of whom is Yee Wah, and the younger Lee Lai, 
brought to this country, entering at San Francisco, having sent them 
"a paper for him to corne." Certificates of identity of thèse two boys, 
each containing a photograph and the certificate of his admission, were 
introduced in évidence ; that of Yee Wah having also this indorsement : 

"12720/8-17. "Mémo, for the Commîssioner. 

"In re Yee Wah, alleged Son of a Native. "July 1 1913. 

" • * * The alleged father clalms to hâve returned to the United States 
from China by Vancouver, B. C, ex S S. Empress of China, K. S. 23-11 
(November or December, 1897), and to hâve liumediately proceeded to the 
United States via Montréal and Richtord, Vt. He présents court record ot 
discharge No. 121, Issued in his name, by the District Court of Vermont. The 
alleged father, it wlll be noted, was landed at this port No. 47 Manehuria, 
November 12, 1909, by virtue of hls previous landing by Commîssioner Johnson 
January 19, 1897. Manifestly the examlnlng inspeetor Is not satistied that 
the esseutial trip has been absolutely verifled, but in my opinion the prlor 
landing record No. 47 contalns sutllcient évidence to show that the alleged 
father in the ijrescnt case is the identlcal person landed by the court In 
1897. Accordlngly, the essential trip is vcritied and I recommend admission. 
"A. W. Long, Inspeetor, Law Division, Pittsburg, Pa. 

" • ♦ * The alleged father Yee Chung, of his comlng and now detained 
alleged son, Yee Wah, stated his testlmony in a candld and frank way, cor- 
roboratlng ail of his alleged son's statements in a most minute manner, so that 
I feel Impressed that the truth was told. The witness Yee Wlng also made a 
statement which corresponds In its entirety to ail testlmony glven by Yee Wah. 
On account that ail testlmonles were glven In such a frank way and corrobo- 
ratively Implying the truth, I think I feel justifled to ask a favorable con- 
sidération conceming the admission of Yee Wah. 

"[Slgned] B. B. Marheineke, Investlgating Interpréter." 

The appellant further testified that after his sons arrived in San 
Francisco he put them in school in Pittsburg, where they still were at 
the time of his testimony. 

The claim of the appellant to birth in the United States is corroborat- 
ed by the testimony of seven other witnesses, one of whom is a white 
tnan and six Chinese persons. Of the latter, one was for about 25 
years in the personal service of a Commissioner of Immigration of the 
United States, and the other five hâve been for many years prominent 
Chinese merchants of the city of San Francisco. In their testimony 
they specify various incidents in the appellant's life, both in the United 
States and in China, which, if true, leave no doubt whatever respecting 
appellant's birth as claimed. In rejecting the testimony of ail the Chi- 
nese witnesses, the trial judge, in the opmion filed by him in the court 
below, said : 

"I had occasion, in an oral opinion delivered in this court, late in January 
of last year, in the case of United States v. Jee Jan, to indicate my views as 
243 F.— 9 
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to the amount of évidence that ought to be produced In behalf of a person of 
Chlnese descent, In one of thèse déportation cases, in order tliat the require- 
ment of the statute that the court should be satlstied might be had, and I see 
no reason to départ froni the views there announced. The burden, I believe, la 
placed by the statute upon the défendant, and he must by the évidence adduc- 
ed in hls behalf 'satisfy* the court — i. e., produce moral certalnty or con- 
viction (O. C. P. § 1835)— of the truthfulness of hls claim (186 U. S. 193 [22 
Sup. et. 891, 46 L. Ed. 1121])." 

The previous opinion of the learned judge thus referred to by him is 
printed in the brief of the attorney for the government, where he says, 
among other things: 

"In this connection I am perfectly free to admit that wlth me there Is al- 
ways a good deal of dubiousness about the testimony of Chinamen In any 
case. Expérience has shown that many of them hâve little, If any, regard 
for an oath administered to them in a court of Justice In our country ; and 
expérience hàs shown that Chlnese, in their relations among themselves and 
for the purpose of protectlng one another in varions ways and exlgendes, 
think It Is not at ail beyond their province to color, If not actually to manu- 
facture, their testimony, in that a given end may be accompllshed thereby, and 
the mère fact that a Chinaman testlfies to a thlng does not, In my mlnd, be- 
cause of my expérience In such matters, prove to me that the fact is as testi- 
ifted to. It needs to be measured wlth the probabllities and improbabllitles ; It 
needs to be consldered in relation to the Interest of the Chinaman thus to 
testlfy and the reasons why It might be to hls Interest to testify one way as 
opposed to another — ail of the tlme taking Into considération the fact, whlch 
I believe to exlst, as it Is commonly known and understood among those whose 
duty it Is to admlnlster and construe the laws, and who hâve to do wlth 
courts of justice, that the Chlnese, as a race, when called upon in a matter In 
whlch Chlnese are vitally Interested, are dlsposed to be very free in their 
statements upon the wltness stand." 

[2] We are unable to approve the views thus expressed. To the 
contrary, this court said in the case of Woey Ho v. United States, 109 
Fed. 888, 48 ce. A. 705: 

"A court Is not at liberty to arbitrarily and wlthout reason reject or dis- 
crédit the testimony of a wltness upon the ground that he Is a Chinaman, an 
Indian, a negro, or a whlte man. AU people, wlthout regard to their race, 
color, creed, or country, whether rich or poor, stand equal before the law. It 
Is the duty of the courts to exercise their best judgment, not their wlU, whlm, 
or caprice, In passing upon the credibility of every wltness. The question 
whether a wltness Is crédible must ordinarlly be determined by the tribunal 
before whom the wltness appears, and in the décision of whlch that tribunal 
must necessarily be vested wlth a very wide discrétion. In welghing the 
scales, the conduct, manner, and appearance of the wltness, as seen by that 
tribunal, often forms an important factor in enabllng courts, as well as Juries, 
to détermine whether or not the wltness is entltled to crédit." 

We see but little, if any, force in the circumstances or inconsistencies 
in the évidence referred to in the opinion of the court below. One of 
those circumstances is that, when the appellant was examined before 
the commissioner of the court, he was shown a photograph, and was 
asked whether he recognized it as a picture of any one he knew, to 
which his answer was, "No." On a subséquent examination before the 
court, the same photograph was shown the witness, when he said : 

"This looks more llke my father, a resemblance to my father's picture, but 
It is not In the other one. Q. You say this is a différent picture, then, than 
was shown to you In the hearing before Mr. Williams, the coniïnlssloner? A, 
It don't appear to me to be the same, Q. That picture dldn't look llke your 
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fatîier looked when you saw him in Boston after you went down from Bur- 
lington, Vt. — the picture that was shown to you before the commlssloner? A, 
No. Q. And this picture does look like your father looked at that time? A. 
There was some resenrblance of niy father, but not exactly. Q. This? A. 
Tes. Q. Ask hlm how hls father difl:ered from that In api):earance. A. Ile 
was not so fleshy at that time." 

Another of the inconsistencies referred to by the trial court is that, 
when the appellant arrivée! at Vancouver, in December, 1897, his name 
was asked by the Chinese interpréter, and later he stated that it was 
not; that his ticket was purchased at Hong Kong through to Boston, 
which ticket he showed at Vancouver, and afterwards that the ticket 
was purchased only to Montréal, and that his ticket from Montréal to 
Boston was furnished him by his father. 

When it is remembered that ail of those matters occurred nearly 20 
years ago, we think that such inconsistencies are of but little moment. 
So, too, as respects the appellant's recollection of the personal appear- 
ance of the commissioner before whom he claims to hâve been examin- 
ed and discharged in Vermont in 1898. The further circumstances, 
referred to by the court below, that when the appellant was arrested in 
Los Angeles he claimed to hâve a "native paper," may, we think, in 
view of the record in the case, be well taken to mean the order for his 
discharge made by the commissioner in Vermont. The only other cir- 
cumstance referred to in the opinion of the court as being against the 
appellant grows out of the testimony of the witness Jolliffe, whose tes- 
timony was of such a character as to throw no light respecting the 
truth of the appellant's claim. Looking at the entire record, we are of 
the opinion that it is sufficient to show that the appellant is a native- 
born citizen of the United States, as claimed by him. 

Accordingly, the judgment is reversed, and the cause remanded, with 
directions to the court below to direct his discharge. 



GLEN MARY COAL, & COKE CO. v. WOLFE et al. 

(Circuit Court of Appeals, Sixth Circuit. June 5, 1917.) 

No. 2969. 

1. Adverse Possession <g=»103 — Conflicting Possession by Adjoining Own- 

EBS. 

Where défendant, ownlng a tract of land known as tract 1931, had 
possession for over 30 years of a strlp which theoretlcally was a part of 
tract 1935, adjoining tract 1931 on the south, the claimed constructive 
possession of the owners of tract 1935 did not create a conflicting posses- 
sion, defeating defendant's title, under Shannon's Code Tenn. § 4450, 
under which adverse possession under a deed for more than 7 years gives 
an indefeaslble tltle. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. i§ 
590-594.] 

2. Ejectment <@=>165 — Judgment — Constbuction — Mattebs Excluded fbom 

Dexf-mination. 

In a combined ejectment suit and Mil to remove a cloud, in which It 
was sought to establish the tltle to coal underlying the land, plaintliï 

®=9For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests tt Indexes 
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claimed title to the whole of a tract known as tract 1035. The G. Com- 
pany, owning tract 1931, adjoining tract 1935 on the north, flled an answer 
alleging that it was the owner of certain specitied tracts, one of which 
was deseribed merely as "entry 1931." The dec-rce found in favor of the 
G. Company as to four parcels, and then awarded to plaintiff ail other 
land wlthin his boundaries, but then espressly provlded that, as to 
other lands claimed by the G. Company withln such boundaries, it was 
not Intended to make any adjudication whatever, The G. Company was 
in possession of a strip, on the boundary of the two tracts, which was 
theoretically a part of tract 1935. Held that, while there was testlmony 
that the exception in the decree as to lands claimed by the G. Company 
was Intended to reach parcels actually claimed, but not deseribed and 
claimed in the answer, it was not necessary to resort to such testlmony 
to exclude the strip on the boundary, as the référence to tract 1931 had 
no possible pertinence, unless it referred to tliis strip. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig. § 547.] 

3. Ejectment <S=5l65 — Equitable Ejectment — Decree — Inconsistent Pro- 
visions. 

The inconsistency between the broad terms of the decree in favor of 
plaintiff and the spécifie provisions excluding lands claimed by the G. 
Company did not deprive such spécifie provisions of full effeet, as the 
inferenee was that tlie draftsman of the decree by mistaUe had made it 
too inclusive and later corrected it, especially where this inferenee was 
confirmed by testlmony that by agreement ail parcels except four were 
withdrawn from the case, that in the lower courts plaintiffs made no 
claim of title to them, that such claim or title was first urged in the 
Suprême Court by new counsel not familiar with the agreement, that 
the Suprême Court, in ignorance of the agreement, approved this claiui, 
and that as soon as this came to the attention of the former counsel it 
was corrected by inserting in the decree the provision excepting from its 
opération the tracts claimed by the G. Company other than those specific- 
ally adjudicated. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig. § 547.] 

Appeal from the District Court of the United States for the Eastern 
District of Tennessee; John E. McCall, Judge. 

Suit by Edith McBurney Wolfe and others against the Glen Mary 
Coal & Coke Company. From a decree for plaintiffs, défendant ap- 
peals. Reversed and remanded, with 'instructions. 

This case involves the location, in fact or by estoppel, of the boundary line 
between adjacent tracts of mountain land in Eastern Tennessee. In 1830 
Eastland and Lane caused a survey to be made covering a large territory 
which, by this survey, they divided into rectangular tracts», each 1,000 pôles 
east and west by 894 pôles north and south, and each containlng between 
5,000 and 6,000 acres. Thereupon each tract was separately entered. To un- 
derstand the présent controversy, we need to observe the position only of 
tracts 1930, 1931, 1934, and 1935. They were adjacent to each other, and 
were, respectlvely, northwest, northeast, southwest, and southeast of thelr 
common center, which common center ig recited as the startlng point of entry 
1935. By the method adopted, the surveyors actually ran and marked on 
the ground two north and south Unes 2,000 pôles npart. Thèse Unes formed 
the western boundary of 1930 and 1934 and the eastern boundary of 1931 
and 1935. Upon thèse Unes, at Intervais of 894 pôles, nK)uuments were actual- 
ly fixed, usually consisting of marked trees. The intervening north and 
south line, forming the boundary between 19.30 and 19.H4 on the west and 
1931 and 1935 on the east, and the east and west lines, one of which formed 
the boundary between 1931 on the north and 1935 on the south, were not 
actually surveyed, but each entry corner thereon was called for on the sur- 
vey as "a stake and pointers." 

Ê=>For other cases see aame tople & KBY-NUMBEH in ail Key-Numbered DIgests & Indexe» 
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For présent purposes, it is sufflcient to state tliat tlie land in controversy i 
Is a sti1p 1,000 pôles long east anO west nnd 90 pôles wide north and south, 
and constitutes tlie northerly 99 pôles of entry 1935, if tlie Une between 1931 
and 1935 is located as it theoretically should be according to tlie starting 
point of 1935, as flxed by its entry récitals; while, if in any sufflcient way 
this divîdlng line was or bas beeome iixed and establltabed 99 pôles south of 
sueh theoretlcal location, this strip of land is a part of 1931. So far as affects 
this pareel, Samuel McKumey, in his lifetinie, had the paper title to 1935, and 
the Glen Marj' Company, slnee 1881, has liad the paper title to 1931. As enrly 
as 1870 (probably much earlier) the more southerly of thèse two Unes had 
been run and marked, by some one, and had beeome Unown as the "(îall Line." 
In 1913 tliis line had beon reeognlzed by the community for 40 years as the 
dividiiig Une between 1931 nnd 1935; iio other Une between those entrles 
had been marked or rnn prior to this controversy ; many deeds, including two 
by McBurney, which Intended to eall for tliis dividing line, and approaching 
It f roiri both sldes, had ealled In ternis for the Gall Une ; and the Glen Mary 
Conipany's deed. in 1S81, clearly fixed the GaU line as its southern houndary. 
Continnonsly, after 1881, the Glen Mary Company was in possession of this 
strip, by hnildings and iniprovements thereon, and dniinp; a great part of the 
tlme had been actnally mining coal therefroni. Por the roasons to be stated, 
it is innnaterial how this Gall line canïe into existence, althougli its probable 
orlgin niay be inferred. 1931, like 1935, had its starting point and its west 
bonndary in an idéal location upon an idéal. Une. 2 Neither its northwest nor 
its Southwest corner \vas in faet marked and located. Its east boundary, 
however, was npon a Une which was surveyed, and its sontheast corner, like 
the northeast corner of 1935, consisted of "a hickory in a liollow." Obvioxisly, 
if the fixed and marked monuments ealled for along the east bonndaries of 
thèse entries confliet with the idéal monuments ui)on the west lioundaries, the 
former must prcvail. The testimony tends* to show that the Gall Une was 
run from or to the "hickory in the liollow," since its east end is in a hoUow 
and the east end of tlie line 99 pôles north is on a hill. Tnder thèse condi- 
tions, It cannot be certain that the Gall line niay not be the one which ouglit 
to prevail, regardless of ail matters of récognition and iiossession. 

In 1S)03 McBurney eonimeiiced, in the proper state court of Tennessee, a 
suit which, under the Tennessee practice, was treated as a proceeding In 
equity, but was a conibined ejectnient suit and bill to remove cloud, save that 
It sought only tlie establishment of title to and the recovery of possession of 
the coal undeiiying the land, and not of the surface. By his initial pleading 
he elaimed title to the entire section 1935, desciiliing' it in the words of the 
entry, but "exçluding the coal or minerai under the lands of this boundary 
known us the Elîsha Olianey lands and owned by the défendant the Glen Mary 
Coal & Coke Company." Ile made défendants the Glen Mary Company, Car- 
son and Foster, iJiden, Young, and the Bartholomews. The Glen Mary Com- 
pany ftled an answer, denyiiig McBurne,y's title. and alleging that "défendant 
Is the owner and in the possession of the foUownig tracts of land." Hère 
foUowed descriptions, liy niiues and bounds, of 10 tracts, each of them' under a 
heading "First Tract," "Second Tract," etc., and whlcli 10 tracts covered a 
total of abont 1.710 acres. The answer then proceedH : "Eleventh Tract : Be- 
Ing entry No. 1931. Twelf th Tract : l'elng entry No. 19.34." Ilere the answer 
al)ruptly stops, without signature or fnrther allégation. The chaucery court 
(Usmissêd McBiirney's bill eiitirely. Ile appealed to the Court of Chancery 
Appeals, which altlrmed; he tlien appealed to the Suprême Court of Tennessee, 

' The bUl claims the entire of VMi, with certain exceptions. The answer daims title in 
the Glen Mary Company to many parcels wlthin 19.'(â, and in addition to the 99-pole .strip, 
and th© decree might seem to ccver some of the other parcels so elaimed by défendant; 
but this 99-pole pareel is the only one to which the testimony is directed. A journal entry 
récites that the parties in open court agreed that it was the only matter in controversy, 
and the hriefs in this court treat the case in the same way. 

^We use the Word "idéal" in the sensé that seems to be common in litigatlon regarding 
toundarlca of grants in Kentuel^y and Tennessee, viz., in contradistïnction to actual, and 
as refcrring to liius or points exiating only in the surveyor's notes, and not located by him 
upou llie gi'ound. 
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whleh discussed the case In an opinion reported in 121 Tenn. SOi, 118 S. W. 
694. This opinion sliows that tlie Suprême Court thouglit McBumey should 
hâve had a decree for ail lands within his boundai-y which the Glen Mary 
Company dld not, by Its answer, claim, and so directed a deeree accordingly, 
but added, In substance, that, sinee McBumey had not brought any such 
claim to the attention of the court below, costs would be awarded against him. 

The parties were represented in the Suprenre Court by other counsel than 
those who had appeared below, but after a decree, awarding to MeBurney ail 
lands within 1935 with specified exceptions, had been prepared, it came to 
the attention of counsel who had represented the Glen Mary Company below. 
He testifled In this, the instant case, and It is not disputed, that at the taking 
of the testinitony in the chancery court he gave notice that he intended to amend 
the answer by adding other tracts than the 12 within the boundary sued for, to 
which other tracts the Glen Mary Company then claimed titJe, and it was then 
agreed between ail counsel that the litlgatlon between MeBurney and the 
Glen Mary Company should be conflned to a certain number (perhaps 4) out 
of the 12 tracts specified in the answer, and that, as to the remainder, no 
testimony should be taken and no adjudication would be sought. He further 
testifled that, when the case was heard before the chancelier, he furnished to 
the court a written m'emorandum showing thèse 4 (?) tracts, followed by the 
statement, "While the Glen Mary Coal & Coke Company owns other tracts 
inside of the boundary sued for, the tracts above referred to are the only 
ones tn litlgatlon," and he says that this statement was, in open court assent- 
ed to by opposing counsel. He further says that, when he noticed the form 
of the decree of the Suprême Court, as prepared, he observed that, while it 
awarded to the Glen Mary Company ail of the four tracts which had actually 
been in controversy, it seemed, by gênerai terms, to avt^ard to MeBurney ail 
the remaining tracts within the boundary, which tracts were owned or claimi- 
ed by the Glen Mary Company, and which this agreement had excluded from 
the litigation. Thereupon, at his request and by the consent of MeBurney 's 
counsel, the following paragraph was inserted in the decree and became a 
part of it as entered: "And it Is further ordered, adjudged, and deereed 
that, as to ail other lands claimed by the Glen Mary Coal & Coke Company 
within the l)oundaries sued for, no recovery is sought, and the relative rights 
of the complainant and said Glen Mary Coal & Coke Company are not ad- 
judlcated." 

This decree was in 1907. Défendant continued in the undisturbed and un- 
questloned use and possession of the premises until, In December, 1913, Mc- 
Bumey's widow and heir flled, upon the equity side of the court below, a bill 
of complaint against the Glen Mary Company, in which they prayed that their 
title be conflrmed, and that defendant's title be removed as a cloud, and that 
plaintiffs be put in possession of the property, and that the défendant aecount 
for coal removed. ïhere was, eventually, a final decree accordingly, and after 
an accounting l)efore a master, an award of damages; and the Glen Mary 
Company brings this appeal. 

W. R. Turner, of Knoxville, Tenn., for appellant. 
S. B. Smith, of Chattanooga, Tenn., for appellees. 

Before WARRINGTON, MACK, and DENISON, Circuit Judges. 

DENISON, Circuit Judge (after stating the facts as above). 1. We 
pass, without deciding, the question whether the court below, as a court 
of equity, had jurisdiction of this case in spite of the fact that défend- 
ant was in the actual adverse possession. Butterfield v. Miller (C. C. 
A. 6) 195 Fed. 200, 202, 115 C. C. A. 152. The parties hâve not raised 
this question. The récent statute (section 274a, Judicial Code [Act 
March 3, 1915, c. 90, 38 Stat. 956 (Comp. St. 1916, § 1251a)]) bas made 
it unimportant in matters arising since the statute was passed, and we 
prefer to dispose of the case upon the merits. 
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[1] 2. It is the statutory law in Tennessee that actual possession, 
iinder adverse claim and under a deed, held for more than 7 years, is a 
perfect bar against a superior paper title, and that this bar extends to 
the entire tract as described in the defendant's deed. Shannon's Code, 
§ 4456; Earnest v. Land Co., 109 Tenn. 427, 75 S. W. 1122; Mayse 
V. Lafferty, 1 Head (Tenn.) 60. It foUows that the question to which 
most of the testimony has been directed — viz. whether the Gall line 
must be taken as the true south line of 1931 — is wholly immaterial ; 
defendant's established, and, indeed, unquestioned, possession for more 
than 30 years is the end of the case, except for the question of estoppel 
by judgment. True, plaintiffs suggest a conflicting possession; but 
it is only by construction through actual possession outside of the over- 
lap, while défendant had actual possession of the overlap itself, and 
this constructive possession is insufficient. Byrd v. Phillips, 120 Tenn. 
14,23, 111 S. W. 1109. 

[2] 3. Plaintifïs at last rest upon the claim that the title was ad- 
judicated by the Suprême Court decree. We are unable to lind any 
sufficient basis for this claim. If the decree had remained in the form 
in which it was drafted, it would still, in view of the opinion, hâve con- 
tained certain ambiguities as to its effect upon the parcel of land now 
involved, and the attending circumstances would hâve required that 
every ambiguity should be resolved against plaintiffs' présent claim. 
This was a very valuable parcel. It had been in the exclusive and un- 
disturbed possession of the défendant for over 20 years. Neither 
party had taken any proof whatever regarding it, and the plaintiflfs, in 
the court below, had made no claim to it. It is incredible that either 
party could hâve supposed that it was involved in the litigation, or 
would hâve deliberatdy contended that the decree ought to cover it. 
However, the paragraph inserted in the decree leaves no ambiguity. 
The proposed decree affirmed the action of the lower courts in favor 
of the Glen Mary Company as to ail 4 of the parcels about which there 
had been an actual controversy. Then, by a gênerai phrase, it awarded 
to the plaintifïs ail other lands within their boundaries. Thereupon 
this paragraph expressly provided that, as to the other lands claimed by 
the Glen Mary Company within thèse boundaries, it was not intended 
to make any adjudication whatever. It is not necessary to resort to 
the testimony of the counsel that this exception was intended to reach, 
also, parcels which were actually claimed, but which he had not de- 
scribed and claimed in his answer; for we find that the parcel in dis- 
pute is one of those claimed in the answer. The claim under the head 
"Eleventh Tract" must refer to this parcel. This eleventh tract so 
claimed is described only as "being entry 1931"; but since the tract 
sued for was 1935, and since this référence to the eleventh tract could 
hâve no possible pertinence in the answer, unless it referred to some- 
thing that might be within the boundaries sued for, and since no part 
of 1931 could possibly be in 1935, excepting through an overlap, actual 
or claimed, and since this overlap was the very thing which was claim- 
ed to give to défendant a part of the idéal 1935 under defendant's deed 
to 1931, it is clear to a démonstration that this référence in the answer 
to the eleventh tract was intended to rrach this very parcel, and to 
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présent a claim that plaintiffs could not recover this parcel becaiise il 
really belonged in 1931. Not only is this the natural, if not the in- 
évitable, construction to be put upon this claim of title to the cleventh 
tract, after we know the conditions which make the situation intelli- 
gible, but to give it any other construction would be to make it mean- 
ingless and futile. With this construction, it is clear that the title to 
this parcel, as well as to ail the other parcels claimed by the défendant, 
and which had not by earlier parts of the decree been awarded to the 
défendant, was left untouched by the decree, and the claim of res 
judicata must fail. 

[3] It is said that to take this view of the later paragraph in the 
decree neutralizes what had, in the earlier paragraphs, been adjudged, 
and that, for this reason, such a construction cannot be right. To sonie 
extent this premise is true. So far as the gênerai language of the de- 
cree awarded to plaintiffs ail lands within the boundary not claimed by 
tho défendant the Glen Mary Company, this gênerai language remained 
operative; but the fact that the broad terms of the earlier part of the 
decree are inconsistent with spécifie provisions found later therein can 
cause no hésitation in giving to the spécifie provisions précise and full 
efi^ect. The inévitable inference from the face of the decree in con- 
nection with the opinion and the pleadings would be that the draftsman 
of the decree, by niistake, made it too inclusive, and later corrected this 
mistake by apt words. This inference, which would be sufficiently sup- 
ported by the record itself, is confirmed by the testimony shovi'ing that 
ail thèse other parcels were, by agreement, withdrawn from the case in 
its early stages ; that plaintiffs, in the lower courts, made no claim of 
title to them; that such claim of title was first urged in the Suprême 
Court, and by new counsel not familiar with the agreement ; that the 
Suprême Court, in ignorance of the agreement, approved the claim 
of the new counsel ; and that, as soon as this came to the attention of 
the former counsel, the blunder was corrected by the consent of every- 
body. The gênerai phrasing of the earlier paragraph was allowed to 
stand for whatever benefit it might be to plaintiffs as against other 
défendants, but the Glen Mary Company fuUy protected itself by in- 
sertion of the amendment. 

This view of the resuit of the litigation in the state court is made 
entirely consistent and natural by observing that the title to this 99-pole 
strip was not put in issue by the pleadings in that case, unless by that 
very eleventh paragraph of the answer which also serves to talce it 
out of the decree, and by the inference— which we think a fair one — 
that McBurney did not care to litigate with the Glen Mary Company 
its claim of title to any of the tracts of which it was in possession, ex- 
cepting as to those 4 tracts where there had been a severance of the 
coal in the ground from the surface f ee, and where, theref ore, he 
thougbt he might prevail against the statute of limitations ; but on this, 
his only substantial theory, the Suprême Court held against him. 

The decree is reversed, and the record remanded, with instrur*^^vK' -i 
to dismiss the bill. 
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In re CHAN FOO LIN. 

(Circuit Court o£ Appeals, Sixtli Circuit. June 5, 1917.) 

No. 2017. 

1. Aliens <S=32(7)— Proceedings to Depokt— Examikation or Défendant. 

A proceeUlng to déport a Chiiipse person was of a civil and not of a 
criminal ciiaracter, tliougli it was tlie puiTiose of tlie government to pro- 
eeed upon tlie hypothesls that the alien had entered the United States sur- 
reptitiously and in violation of Immigration Aet Feb. 20, 1907, c. 1134, § 
36, 34 Stat. 008 (Comp. St. 1916, § 428.5), forbidding entry into the United 
States, except at specitied places, and also tliat lie was in the United 
States in violation of the Chinese exclusion laws, and hence there was 
no valid objection to the government calling the défendant to state the 
place of his birth and explain his présence in the United States, wlthout 
c-alling other witnesses to show that he was unlawfully within the United 
States or was an alien. 

2. Aliens <S=»,S2(9) — Proceedinos to Depokt — Dental of Fair Trial. 

Where, in a proceeding to déport a person of Cihinese descent, who 
claimed to be a citizen and introduced sui>stantial évidence In support 
of this claim, the rcwommendation of déportation was based in part on 
statements of Immigration inspectors received by the inspectors con- 
dncting the hearing, subse(iuent to the hearing, and the government never 
int'ormed défendant that he would te giveu an opportunity to explain 
and meet thèse statements, nor even exhibited to him a photograph, oy 
référence to which one of the inspectors niaking such statements iden- 
titied défendant as a person formerly seen in Mexico, he was denied a 
fair hearing. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 94.] 

3. Constitutional Iiaw <s=331S — Due Process of La w— Déportation of 

Aliens. 

While the décisions of an executive otlicer, elothed with power to déport 
aliens, will not be subjected to technical tests, yet the guaranty of due 
process forbids déportation without according a tull and fair hearing. 

[l'M. Note. — For other ciises, see Constitutional Law, Cent. Dig. § 949.1 

Appeal f rom the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; John H. Clarke, Judge. 

Habeas corpus proceeding by Chan Foo L,in, alias Frank Chan. 
From a decree dismissing the writ, the petitioner appeals. Reversed 
and remanded, with directions. 

John A. Chne, of Cleveland, Ohio, for appellant. 

Joseph C. Breitenstein, Asst. U. S. Atty., of Cleveland, Ohio, for 
appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and SA- 
TER, District Judge. 

WARRINGTON, Circuit Judge. This is an appeal from an order 
dismissing a proceeding in habeas corpus. Petitioner, Chan Foo JJin, 
alias Frank Chan, claimed he was unlawfully deprived of his liberty 
by an inspector in charge of the immigration department of the Cleve- 
land district of Ohio. The usual writ having been issued, the inspec- 

€=9For other cases se» same toplc & KEY-NUMBEH in ail Key-Numbered Dieesta & ludexet 
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tor answered that he was holding petitioner in virtue of a warrant 
for his arrest which had been issued by the Acting Secretary of L,abor ; 
that upon the matters involved in the warrant of arrest petitioner had 
been granted a fair and full hearing in accordance with law and with 
the régulations of the Secretary of Labor; that upon due consid- 
ération the Acting Secretary of L,abor had by wire instructed re- 
spondent to convey petitioner to New York for déportation. Petitioner 
filed a reply, consisting of déniais and a séries of allégations of fact, 
among which it was stated that he was born in the United States, and 
that he had not been granted a fair trial. Discharge of petitioner was 
denied, and hence the appeal. 

The question hère must tum upon the issue whether petitioner was 
granted a fair trial prior to the suing out of the writ of habeas corpus. 
The warrant of arrest, bearing date June 19, 1914, is addressed to 
Inspector Fluckey and signed by the Acting Secretary of L,abor. The 
warrant states : 

"Whereas, from évidence submitted to me, It appears that the allen," pe- 
titioner, "who landed at an unknown port on or subséquent to the Ist day of 
July, 1911, has been found In the United States In violation of the act of 
Congress approved February 20, 1907, amended by the act approved March 26, 
1910, for the followlng among other reasons: That the sald alien is unlawfuUy 
withln the United States, in that he has been found thereln In violation of 
the Ohlnese exclusion laws, and is therefore subject to déportation under the 
provisions of section 21 of the above-mentioned Act, and that he entered 
in violation of section 36 of the sald act, thereby entering vvlthout inspection." 

The command is that the inspector "take into custody the said alien 
and grant him a hearing to enable him to show cause why he should 
not be deported in conformity with law." It is to be observed of the 
warrant that petitioner is charged with the violation of both the Im- 
migration Act and the Chinese exclusion laws. The section (36) of 
the former act so charged to be violated forbids an alien to enter the 
United States, except at "seaports" or at such "place or places as the 
Secretary of Commerce and Labor may from time to time designate." 
34 Stat. 908, c. 1134, § 36, passed February 20, 1907 (Comp. St. 1916, 
§ 4285). The amendment of March 26, 1910, mentioned in the war- 
rant, does not affect section 36 (36 Stat. 263-265, c. 128 [Comp. St. 
1916, § 4244]). The telegram (the "wire") mentioned in the in- 
spector's answer shows that the portion of the warrant charging vio-. 
lation of the Chinese exclusion laws was intended to apply to section 

6 of the act of May 5, 1892, as amended November 3, 1893 (2/" Stat. 
25, c. 60; 28 Stat. 7, c. 14 [Comp. St. 19Ï6, § 4320]), and to section 

7 of the act of September 13, 1888 (25 Stat. 447, c. 1015 [Comp. St. 
1916, § 4308]), and "rule 1, Chinese Rules." Section 6, so referred. 
to, in terms required Chinese laborers, at the date of the act or within 
one year thereafter, to apply to a collector of internai revenue for a 
"certificateof résidence"; but in view of the date of the act (1892) 
and of petitioner's âge, seemingly 22 years, the object of the charge 
made iitider this provision is flot perceived. Section 7 exacts produc- 
tion of certificates of re-entry by Chinese laborers who, having pre- 
viously entered this country and returned to China, seek to re-enter 
hère; and rule 1, Chinese Rules, forbids a Chinese person to enter 
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the country, except at designated ports and under prescribed condi- 
tions. 

The warrant of arrest appears to hâve been issued upon a statement 
made by the petitioner, June 1, 1914, to Inspector Francis at a laundry 
in Cleveland, and a further statement of the inspector in charge at 
Détroit, who from a photograph of petitioner conchided that he had 
seen him in Windsor, Ontario. The statement of petitioner was made 
in the form of answers to questions put by Inspector Francis through 
a Chinese interpréter and taken and transcribed by a stenographer. 
At the beginning of the examination the petitioner answered the 
questions with apparent frankness, giving his name as Frank Chan, 
and also as Chan Foo Lin, his âge at 22 years, and the names of his 
parents, stating that he was born in San Francisco, that his mother 
had died there and his father in China, also that he had a birth cer- 
tificate, but the so-called certificate is described in the record as a 
"red slip of Chinese paper, unsigned, stating that this boy was born 
on February 23, 1893 ; it does not state where he was born." Later, 
however, he seems to hâve thought the examiner was disinclined to 
believe him, and he refused to answer questions. The inspector sought 
in several ways to induce him to state in détail such f acts and circum- 
stances as might tend either to corroborate or discrédit the claim that 
he was born in San Francisco, saying that if he would frankly an- 
swer the questions the inspector would give him "a square deal," but 
this elicited no answer except "I hâve nothing to say." Whatever 
else may be said of the examination, some answers were secured which 
apparently were not reconcilable with some of the petitioner's later 
statements. On June 25, 1914, and after issue of the warrant petitioner 
was arrested and ordered "to show cause why he should not be de- 
ported in conformity with law." A hearing was begun July 29th, be- 
fore Inspector Francis, as examining officer; several delays having 
occurred upon request of petitioner's counsel. Inspector Francis and 
J. A. Fluckey, inspector in charge, with an interpréter and stenogra- 
pher, also petitioner, with his counsel and a Chinese interpréter fur- 
nished by them, were présent at each session of the hearing that 
ensued. 

[1] Counsel for petitioner objected to Inspector Francis as the 
examining officer, for the reason that he had conducted the investi- 
gation upon which the warrant of arrest was issued, and would be ex- 
pected later "to render final décision" in the case ; also to any exam- 
ination of petitioner, because the government had introduced no proof 
that he was unlawfully within the United States, or that he is an 
alien. We shall bave something to say later of the first of thèse ob- 
jections; but the last objection is untenable. If we assume that the 
purpose of the government was to proceed under the Immigration Act 
upon the hypothesis that petitioner had entered the United States 
surreptitiously and in violation of section 36 of that act (34 Stat. 
908), and also that he was within the United States in violation of the 
Chinese exclusion laws, still the proceeding was of a civil and not of a 
criminal character (Low Foon Yin v. United States Immigration 
Comr., 145 Fed. 791, 793, Ifi C. C. A. 355 [C. C. A. 9] ; United States 
V. Tom Wah, 160 Fed. 207, 210, 211, and citations [D. C], affirmed 
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163 Fed. 1008, 1009, 90 C. C. A. 178 [C. C. A. 2] ; Siniscakhi v. 
Thomas, 195 Fed. 701, 703, 115 C. C. A. 501 [C. C. A. 6|), and hence 
vye see no reason why the government could not rightfiilly call peti- 
tioner to state the place of his birth and explain his présence 117 the 
United States, since his right to remain hère might dépend upon such 
facts as lie could give. 

This, however, does not settle the question whether petitioner was 
accorded a full and fair hearing. The hearing was opened by the in- 
spector's examination of petitioner, and it is plainly to be inferred 
from the questions put by the inspector that his purpose was to dis- 
crédit petitioner. It soon became évident, if this was not so at the 
preliminary hearing, that petitioner was of Chinese descent, and that 
the défense intended to be relied on was that he is a native-born citi- 
zen. Testimony was ofïered, through petitioner and some of his wit- 
nesses, which, if true, shows that he was born in San Francisco ; that 
his mother abandoned her husband and petitioner when the latter was 
between 3 and 4 years of âge, and has not been heard from since; 
that owing to this abandonment, and the death of his father, petitioner 
was taken in charge by his former nurse, who had intermarried with 
a witness who testified hère as petitioner's foster father; that this 
couple removed to Wahlee Island, which seems to be in the Sacramento 
river, near Stockton, and a few hours' ride from San Francisco, tak- 
ing the boy with them ; that the foster father maintained a store on 
this island for some 10 years ; that the permanent population of the 
island was small and composed of Chinese, though during the sea- 
son for gathering the crops, principally potatoes, large numbers of 
laborers were brought to the island; that petitioner lived with his 
foster parents on this island 10 or 12 years, when the foster mother 
died and the foster father removed to Cleveland, and subsequently 
removed petitioner to the same place ; that petitioner had been in 
Cleveland and Akron some 4 years before his arrest ; and that he had 
never been outside of the United States. 

[2] This was met, as before indicated, by a sworn statement of In- 
spector Chatfield, of Détroit, that he had seen petitioner "about 9:25 
p. m. on May 16, 1914, in Windsor, Ontario"; but in view of the tes- 
timony of a well-known teacher of Cleveland it is practically admit- 
ted that the inspector was mistaken. Next, the government presented 
two other statements, one by an inspector of El Paso, and the other 
by an inspector at Sacramento. The first inspector, José Salazar, up- 
on being shown a photograph said to be one of the petitioner, stated 
that he had seen him in Juarez and in Chihuahua "many times" and 
that he knew him "very well." He first stated that he had seen peti- 
tioner "a little less than a year before," though he said, further, that 
he could not "just exactly give the right date ; it has been a few months 
ago." This statement bears date August 11, 1914. The statement of 
the inspector at Sacramento, C. H. Hannum, is dated August 10, 1914, 
and is to the effect that he had made "such investigations as were pos- 
sible concerning Wah Lee, Bolley or Polley Island" ; that he had vis- 
ited Chinatown, and "was informed by Chung Jung that Bolley Island 
was Bouldin Island, in the delta between the Sacramento and San 
Joaquin rivers, and that it had bèen flooded for 6 or 7 years, and no- 
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body had raîsed any crops on it during that time, although it had 
formerly produced two or three crops of potatoes on a portion of it" ; 
that "this statement was verified by six or seven old Chinese," and, 
as he was informed at the office of the state engineer, "that in Jan- 
uary, 1907, the levées reclaiming the island had washed ont, and that 
the break was exceedingly deep ; that since that time no effort had 
been made to reclaim any portion of it." He f urther states : 

"Tliis island is fonned by tUe south fork of the Mokelunime river, Potato 
Blough, and the San Joaquln river. I hâve passed the island, and know that 
the conditions are at présent as descrlbed by officiais in the state engineer's 
office and by Mr. Shlnn, and whlch they claim hâve exlsted since 1907." 

Thèse statements were not presented at the hearing before Inspecter 
Francis, they seem to bave been taken after the hearing was closed, 
and complaint was made of them by counsel for petitioner at the oral 
argument hère. It was insisted that the statements had been taken 
without notice to counsel, and that no opportunity had been given to 
cross-examine either Salazar or Hannum. Since the cause was sub- 
mitted hère the United States attorney bas presented a motion for 
permission to introduce "certain records not hereinbefore filed and 
made a part of the record." The government supported the motion 
by affidavit, and counsel for petitioner contested it by brief. In view 
of some of the papers so sought to be introduced, we bave concluded 
to grant the motion. It appears in one of thèse papers that counsel 
for petitioner received the statements of thèse two inspectors, Salazar 
and Hannum, on September 4, 1914; yet it nowhere appears that the 
government informed the petitioner that he would be given oppor- 
tunity to explain and meet either of the statements, nor does it ap- 
pear that even the photograph shown to Salazar was ever exhibited 
to petitioner or bis counsel (much less that petitioner was confronted 
with Salazar — Backus v. Owe Sam Goon, 235 Fed. 847, 853, 149 C. 
C. A. 159 [C. C. A. 9]), and the photograph itself is not to be found 
in the record. 

Considering the character of thèse proceedings, it was obviously 
necessary to a fair hearing that petitioner or bis counsel be accorded 
at least seasonable opportunity to examine the photograph and to con- 
test the statements so relied on, instead of being put to the burden 
of demanding the right to take further proofs, since, in view of the 
course the examining inspecter was pursuing, there would seem to 
hâve been but slight reason to expect that such a demand would be 
granted. It is apparent from the statements themselves that Inspec- 
tors Salazar and Hannum, like Inspecter Chatfield, may bave been 
mistaken. We are not impressed by the statement of the former ; and, 
in view of the confusion in names and location given to the island in 
question, it is possible, if not probable, that die parties were not 
speaking of the same island. Furthermore, none of the witnesses ap- 
peared before the trial judge; and, in a proceeding conducted as this 
one was, we regard such a fact as important. It is important to pe- 
titioner and such of bis witnesses as testified to the place of his birth, 
and also to his environments prior to his removal to Cleveland. True, 
the petitioner and some of his witnesses made contradictory statements. 
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and some were otherwise contradicted ; and yet there seems to be 
substantial testimony showing that petitioner was born in San Fran- 
cisco and bas never been outside of the United States, and, particu- 
larly.in view of the corroborative effect of the testimony of the teacher 
of Cleveland, that petitioner is entitled to credence. 

However, it is not meant to pass upon the credibiHty of any of thèse 
witnesses; for, in determining the question whether a full and fair 
trial was given, it is enough to know that on the vital issues the gov- 
ernment secured the benefits of cross-examination of petitioner and 
his witnesses alike, while the petitioner bas received no corresponding 
advantages and bas been deprived even of the opportunity to meet 
and explain the ex parte statements mentioned of the government's 
witnesses. Surely, if the testimony of petitioner and his witnesses is 
not true, this ought to be shown by substantial évidence and under 
circumstances that would give to petitioner reasonable opportunity to 
meet it. It is true, as counsel claim, that the inspecter who investi- 
gated into the conditions of petitioner's présence in Cleveland also 
sat in hearing of such testimony as was produced in the présence of 
both sides; and although he did not in terms recommend that peti- 
tioner be deported, his "summary" of the évidence is, we think, in 
material respects immoderate and calculated to create erroneous im- 
pressions. Inspecter in Charge Fluckey made the recommendation to 
déport. 

[3] It is a recognized rule that while a décision of an executive 
ofHcer clothed with power to déport aliens will not be subjected to 
technical tests, yet the guaranty of due process forbids the déportation 
of a respondent without according to him a full and fair hearing. 
Lewis V. Frick, 233 U. S. 291, 300, 34 Sup. Ct. 488, 58 L. Ed. 967. We 
think this was not donc hère, and consequently that the case has suffi- 
cient analogy to the class of décisions like Whitfield v. Hanges, 222 
Fed. 745, 756, 138 C. C. A. 199 (C. C. A. 8), to require that the decree 
be reversed, and the cause remanded to the court below, with directions 
so to modify the order from which the appeal was taken as to retain 
jurisdiction and custody of the petitioner, subject, however, to bail, 
and to hear and détermine the case on its merits, de novo, on such 
évidence and proof s as the parties may offer under the warrant of ar- 
rest. We are the more content to adopt this course since a question 
of citizenship is involved hère (Chin Yow v. United States, 208 U. 
S. 8, 13, 28 Sup. Ct. 201, 52 L. Ed. 369; United States v. Petkos, 
214 Fed. 978, 980, 131 C. C. A. 274 [C. C. A. 1] ; and see Ex parte 
Chin Loy You [D. C] 223 Fed. 833, 839), and an order will be, en- 
tered accordingly. 
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THEO. HAMM BREWING CO. et al. r. CHICAGO, R. I. & P. RY. CO. et al. 
STATE OF lOWA v. THEO. HAMM BREWING 00. et al. 

(Circuit Court of Appeals, Seventh Circuit April 10, 1917. Reliearing Denied 

May 31, li>17.) 

No. 2369. 

1. Commerce <S=3l4 — Interstate Commerce — Intoxicating IiIQUOBS. 

Webb-Kenyon Act March 1, 1913, c. SO, 37 Stat. 699 (Comp. St. 1916, S 
8739), prohibiting transportation of Intoxicating liquor from. one state 
lato another, whlch is intended to be received, possessed, sold, or used In 
violation of any law of such state, does not siniply forbid the introduc- 
tion of liquor Into a state for a prohiblted use, but takes the protection et 
Interstate commerce away from. ail receipt and possession of liquor pro- 
hiblted by state law. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 30, 92.] 

2. Intoxicating Liquors <g=slll— Stattitory Régulations. 

While Code lowa, § 2419, prohibiting the transportation or conveyance 
of Intoxicating liquors to any person wlthin the state, was InefCective 
and invalid as to Interstate shlpments, in the absence of congresslonal 
authority, since the enactment of the Webb-Kenyon Act It Is in full 
force, unless repealed by some later statute. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. S 121.] 

3. Intoxicating Liquors ©=111 — Statutory Régulations. 

Code lowa, § 2419, prohibiting the transportation or conveyance of In- 
toxicating liquor to any person wlthin the state, was not repealed by 
implication by Code Supplemental Supp. 1915, § 2421b, requiring railroad 
coinpanies transporting intoxicating liquor to keep a record thereof, and 
providing that no such liquors shall be delivered to the consignée until he 
enters his name and résidence or place of business upon such record book, 
and certifies that the liquor is for his own lawful purpose or prlvate 
consumption, slnce the puriwse of the later act was to make more strin- 
gent régulations, and any inconsistency wlth section 2419 is explained by 
the faet that, when it was enacted, there was grave doubt whether the 
fédéral statute had efCectually removed the impediment to the full 
opération and enforcement of section 2419. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. g 121.1 

4. Intoxicating Liquors (&=3ll2i^, New, vol. 20 Key-No. Séries— Régulation 

— Transportation. 

Though Code lowa, § 2419, prohibits merely the transportation or con- 
veyance of intoxicating liquor, the receipt of the liquor from the carrier is 
a violation of the law, so as to bring the transportation of the liquor by 
an Interstate carrier wlthin the condemnation of the Webb-Kenyon Act, 
since, while the récipient of the liquor may not, as such, be a violator of 
the law, his receipt of the liquor from the carrier necessarily involves 
the violation of the law by the carrier. 

6. Intoxicating Liquors iS=j112%, New, vol. 20 Key-No. Séries — Régulation 
— Transportation. 

A carrier of intoxicating liquor has an interest therein wlthin the 
Webb-Kenyon Act, prohibiting the transportatioû of intoxicating liquor 
intended by any person interested therein to be received, possessed, sold, 
or used in violation of any law of the state into which it is transported. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of IlUnois. 

€=>For other cases see same topic & KKY-NUMBER in ail Key-Numbered Qlgests & ladexeg - 
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Suit by the Théo. Hamm Brewing Company and others against the 
Chicago, Rock Island & Pacific Railway Company and others, in which 
the State of lowa intervened. From a decree granting a permanent in- 
junction, the intervener appeals. Reversed and remanded, with direc- 
tions. 

See, also, 215 Fed. 672. 

George Cosson and C. A. Robbins, both of Des Moines, lowa, for 
appellant. 

Frederick W. Zollman, of St. Paul, Minn., for appellees. 

Before KOHLSAAT, MACK, and EVANS, Circuit Judges. 

MACK, Circuit Judge. Thîs is an appeal by the intervener, the 
State of lowa, from a decree of the Distrirt Court making permanent its 
preliminary mandatory order directing the receiver for the Chicago, 
Rock Island & Pacific Railway Company to receive, transport, and 
deliver any béer or other fermented malt liquors, sold and consigned in 
Minnesota, Wisconsin, or Illinois by the complainants, the Hamm 
Brewing Company, the Heilman Brewing Company, and the Rock Is- 
land Brewing Company, or any other person similarly situated, to per- 
sons residing in the state of lowa, who shall hâve purchased the liquor 
for their own lawful purposes and private consumption, whenever the 
purchaser shall in writing authorize the delivery of the liquor by the 
carrier to some designated person for the purpose of carrying it from 
the railway station to the résidence of the purchaser, provided the writ- 
ing certifies that the béer or fermented malt liquor is for the purchas- 
er's own consumption. 

After the granting of the temporary injunction, the state of lowa 
intervened, alleging that shipments specified in the complainants' bill 
would be in violation of the Webb-Kenyon Law (Act Cong. March 1, 
1913, c. 90, 37 Stat. 699 [Comp. St. 1916, § 8739]) of section 2419 
of the lowa Code of 1897, and sections 2421a-2421c of the Supple- 
mental Supplément of the lowa Code 1915. The essential parts of 
thèse acts are set out in the margin.^ 

1 Section 2410 of the lowa Code of 1897: 

"If any * * * riiilway compaiiy * « • shall transport or convey to 
any person witliin this state any Into.xieating liquors, » • * such Com- 
pany * * * shall, upon conviction, be fined in the sum of one hundred 
dollars. * * * The offense hereln created shall be held committed and 
complète and to hâve been coramltted In any county In the state in which the 
liquors are received for transportiitlon, through which they are transported, 
or in which they are dellvered. • * *" 

Webb-Kenyon Law: 

•• * • • rjijjg shipment or transportation • • • of • • * intoxi- 
cating liquor * * • from one state * • • into any other state, 

* * * which • • • intoxicating liquor is intended, by any person inter- 
ested therein, to be received, possessed, sold, or in any manner used, elther in 
the original package or otherwlse, in violation of any law of such state 

* • * is hereby prohibited." 

Section 2421 of the Supplemental Supplément of lowa 1915: 
"(a) It shall be unlavvful for any railroad eompany, * * * to carry any 
intoxicating liquor into the state or from one point to another wlthin the 
state for the purpose of delivering, or to deliver same to any person, com- 
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In Bowman v. Chicago & Northwestern Railway, 125 U. S. 465, 8 
Sup. Ct. 689, 1062, 31 L. Ed. 700, the power of the state of lowa to 
prohibit the importation of intoxicants from another state was denied. 
A few years later, in Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 
34 L. Ed. 128, it was held, contrary to the License Cases, 5 How. 504, 
12 L. Ed. 256, that, in the absence of congressional permission, lowa 
was powerless to interfère in any way with the movement of intoxi- 
cants in interstate commerce or with their sale in original packages 

In 1890 the Wilson Law (Act Cong. Aug. 8, 1890, c. 728, 26 Stat. 
313 [Comp. St. 1916, § 8738]) provided that intoxicating liquor ship- 
ped into a state should be subject to the laws of the state upon its 
arrivai therein. Thereby the state prohibitions were permitted to affect 
interstate shipments by forbidding the otherwise lawful sale of im- 
ported liquor in original packages. In re Rahrer, 140 U. S. 545, 11 
Sup. Ct. 865, 35 L. Ed. 572. But because the jurisdiction of the 
state attached only on arrivai, and because arrivai was construed not 
as arrivai at the state line, but only at the point of destination within 
the state, and after delivery there to the consignée, the latter's right to 
receive an interstate shipment of liquor could not be prohibited by the 
state ; section 2419 of the lowa Code was therefore held invalid in so 
far as it conflicted with this right. Rhodes v. lowa, 170 U. S. 412, 
18 Sup. Ct. 664, 42 I,. Ed. 1088. See, too, Rosenberger v. Pacific Ex- 
press Co., 241 U. S. 48, 36 Sup. Ct. 510, 60 L,. Ed. 880, and cases 
there cited. 

[1] In 1913, however, the right of the states was enlarged by the 
Webb-Kenyon Act. The récent décision of the Suprême Court in Clark 
Distilling Co. V. Western Maryland Railway Co., 242 U. S. 311, 37 
Sup. Ct. 180, 61 L. Ed. 326, L. R. A. 1917B, 1218, settles the consti- 

pany or corporation wlthln the state, except for lawlul purposes." Section 
2421a, Supplemental Supplément 1915. 

"(b) It shaU be the duty of any rallroad company, • • • who shall for 
hlre carry any intoxicating liquor into the state, or from one point to another 
within the state, for the purpose of delivery, and who shall dellver such in- 
toxicating liquor to any person, company, or corporation, to keep, at each sta- 
tion or office where it employa an agent or other person to make delivery of 
freight and keep records relative thereto, a record book, wherein such carrier 
Bhall promptly upon recelpt, and prior to delivery, enter in ink, In legible 
writing, in full, the name of the consigner of each shipment ot intoxicating 
liquor to be dellvered from or through such station, from where shipped, the 
date of arrivai, the quantlty and kind of liquor, so far as dlsclosed by lettering 
on the package or by the carrier's records and to whom and where consigued, 
and the date dellvered. No shipment bllled in whole or in part as intoxicating 
liquor shall be dellvered to tho consignée until such consignée upon sudx rec- 
ord book enters In Ink, in legible writing, hls full name and résidence or place 
of business, glving the name of the tovpn or clty, and the street name and 
number where there is such, and certilies that such liquor Is for hls own law- 
ful purposes or prlvate consumption." Section 2421b, Supplemental Supplé- 
ment 1915. 

"(fi) It shall be a mlsdemeanor for any rallroad company, ••• to de- 
llver any intoxicating liquor to any person other than the consignée, or with- 
out same having been receipted for as hereln requlred, or where there iS rea- 
sonable grouud to believe that such liquor is intended for u&Iawful use. 
• • • " Section 2421c, Supplemental Supplément 1915. 

243 F.— 10 
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tutionality as well as the broad scope of this législation; ttie plea of 
interstate commerce no longer avails as against a shipment of liquor 
into a State "intended, by any person interested therein, to be received, 
possessed, sold, or in any manner used * * * jj^ violation of any 
law of such State." As the Suprême Court says : 

"That act did not simply forbld the introduction of liquor into a state for 
a proliibited use, but took the protection of interstate cornuierce away from 
ail receipt and possession of liquor prohlbited by state law." 

The question before us, therefore, is : Did lowa forbid the receipt 
or possession of intoxicating liquor ? 

[2] Section 2419 of the lowa Code, which punishes the transpor- 
tation or conveyance of intoxicating liquor to any person within the 
state, was ineflfective and invalid as to interstate shipments in the ab- 
sence of congressional authority. But when and to the extent that 
lowa législation was freed by the Webb-Kenyon Act from the re- 
strictions that prevented it from regulating interstate commerce in 
liquors, earlier législation falling within the now untrammeled state 
power, unless repealed by some later statute, would be in full force. In 
re Rahrer, supra; State v. Express Co., 164 lowa, 112, 113, 145 N. W. 
451. See note, 48 L,. R. A. (N. S.) 349. 

[3] While there is some force in the contention that section 2421b 
of the lowa Supplemental Supplément of 1915 impliedly repeals sec- 
tion 2419 of the lowa Code, in so far as it appHes to the transportation 
of hquor for individual use, based upon the argument that, if the liquor 
is not to be delivered until the consignée certifies that it is for his 
law fui purposes and private consumption, the shipment and receipt 
for such purposes cannot be illégal, in our judgment, this is not the 
fair construction of the act or of its effect. Repeals by implication are 
not favored; and as the dominant purpose of the later act was to 
make more stringent régulations of the traffic in alcoholic beverages, 
a purpose to relax existing restrictions is not so clear or unequivocal 
as to justify the implication of the repeal of the earlier statute. Al- 
though section 2421b of the Supplemental Supplément of 1915 was 
enacted after the passage of the Webb-Kenyon Act, yet'in view of the 
décisions in several state courts, as well as the holding in Adams Ex- 
press Co. V. Kentucky, 238 U. S. 190, 35 Sup. Ct. 824, 59 h. Ed. 1267, 
L. R. A. 1916C, 273, Ann. Cas. 1915D, 1167, there was grave doubt at 
that time as to whether the fédéral statute did effectually remove the 
impediment to the full opération and enforcement of section 2419 of 
the Code. The 1915 législation may well hâve been based upon the 
view that the impediment had not been removed ; it was thus projected 
upon a background that had, however, actually ceased to exist. Thèse 
facts only strengthen the conclusion that a repeal of the earlier act is 
not to be implied. 

[4] What, then, is the sound construction of section 2419? In 
express terms, it prohibits only the transportation or conveyance to 
any person of intoxicants; it does not expressly prohibit their pos- 
session or receipt by him. But such a receipt necessarily implies a 
conveyance to, a delivery by, another. And while the récipient as 
.such may not be a violator of the law, his receipt of the liquor from 
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the carrier necessarily involves a violation of the law by the carrier 
that illegally conveys it to him. The receipt, then, should fairly be 
deemed to be in violation of the law of lowa, whether the carrier alone 
or the récipient as well be punishable therefor. And while the West 
Virginia act considered in the Clark Distilling Co. Case, supra, ex- 
pressly forbade the receipt or possession of liquor, irrespective of the 
use to which it was to be put, the lowa act, in our judgment, no less 
effectually covers the same ground. 

Furthermore, both the carrier and the consignée to the carrier's 
knowledge intend that the receipt f rom the carrier shall be in violation 
of lowa law ; that is, they intend that the carrier shall convey to the 
consignée in violation of the express statutory prohibition, and thus 
shall effectuate the receipt of the liquor by the consignée in violation 
of the law. 

[5] The interest of the consignée is clear. But the carrier, too, 
has an interest, both in the transportation and in the liquor itself ; 
as bailee, it is vested with légal rights and subjected to obligations in 
respect thereto ; it has possession, and if charges are not prepaid a 
lien therefor. No reason is apparent for requiring the "interest" of 
the person whose intention in respect to the receipt of the liquor is 
made controlling to be greater or other than that of a carrier or bailee. 

Référence, however, is made to Van Winkle v. Delaware, 4 Boyce 
(27 Del.) 578, 91 Atl. 385, Ann. Cas. 1916D, 104, in which the form 
of the bill as it was originally introduced was considered as demon- 
strating that the construction hère adopted is unsound. The bill in its 
original form consisted of two sections. The first provided that the 
shipment or transportation of liquor from one state into another, 
which liquor "is intended by any person interested therein, directly 
or indirectly, or in any manner connected with the transaction," to 
be received, possessed, or kept, or in manner used in violation of any 
law of such state, "enacted in the exercise of the police power of such 
state," is prohibited, and any contracts pertaining to such transactions 
are declared to be nuU and void," and "no suit or action shall be main- 
tained * * * upon any such contract or for the enforcement or 
protection of any alleged rights" based upon such contract, "or for the 
protection in any manner whatsoever of such prohibited transaction." 
The second section provided that any liquor transported into any state, 
or remaining therein for use, consumption, sale, or storage shall, upon 
arrivai wîthin the boundaries of such state, and before delivery to the 
consignée, be subject to the opération and effect of the laws of such 
state enacted in the exercise of its reserved police powers, to the same 
extent and in the same manner as though such liquor had been pro- 
duced in such state. H. R. 17593, 62d Congress. 

It should be observed at the outset that whatever argument may be 
made, based upon the changes that the text underwent in its course 
through Congress, in support of the proposition that the phrase "any 
person interested therein" refers exclusively and necessarily to one in- 
terested in the property other than as mère carrier or bailee, will with 
equal strength support the contention that the Webb-Kenyon Law pro- 
hibited the shipment of intoxicants "only when the liquor is intended 
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to be used in violation of the law of the state" — a contention which the 
Suprême Court, in commenting on Van Winkle v. State, said rested 
upon an entire misconception of the text of the act. 

The importance oî textual changes made during the progress of a 
bill through a Législature can easily be overemphasized. Motives oth- 
er than the conscious désire or deiiberate intent of the législative body 
thereby to obtain a distinctiy différent resuit are readily conceivable. 

The Webb-Kenyon L,aw is net a criminal statute; if it were, the 
argument that only those acts clearly and expressly denounced as crimes 
could be deemed within its purview would be cogent. But when the 
manifest object of the fédéral law is to give a free rein to the several 
commonwealths to make effective experiments in accordance with the 
wishes of their respective communities in checking the liquor traffic 
and its attendant evils, the contention that the receipt of intoxicants 
cannot be deemed to be in violation of any law of the state by virtue 
of the fact that only the transportation and delivery of such intoxi- 
cants, the necessary complément of the receipt, is prohibited, cannot 
be sustained. 

The object of the fédéral enactment was not to prohibit the personal 
use or the public sale of liquor, but to remove a fédéral incumbrance 
from the police power of the state and to deprive Interstate shipments 
of intoxicants of the immunity and privilège which they had thereto- 
fore enjoyed. Each state could then détermine the extent of régula- 
tion or prohibition deemed by it to be best suited to the needs of its 
people. Since the décision in Clark Distilling Co. v. Western Maryland 
Railway, supra, there can be no question that the Webb-Kenyon Act 
removes any impediment that the fédéral supremacy over Interstate 
commerce would interpose to the exercise of this power by the state. 

There is nothing in Adams Express Co. v. Kentucky, supra, contrary 
to the conclusion hère reached. That case decided only: 

"Thîit, as the court of last resort of Kentucky, Into which liquor had been 
.shipped, hart held that the state statute did not forbid shipment and receipt of 
liquor foi- Personal use, therefore the Webb-Kenyon Act did not apply, since it 
only applied to thinss which the state law prohibited." 

See Clark Distilling Co. v. West Maryland Railway, 242 U. S. 311, 
324, 37 Sup. Ct. 180, 61 L. Ed. 326, L. R. A. 1917B, 1218. 

Attention should be called to the Postal Department Appropriation 
Act of March 3, 1917, and to Resolution No. 57 of March 4, 1917, 
postponing the effective date of section 5 thereof to July 1, 1917. This 
act forbids the Interstate transportation of intoxicating liquors into 
any state the laws of which prohibit the manufacture or sale therein 
of intoxicating liquors for beverage purposes. 

The decree will be reversed, and the cause remanded, with directions 
to dismiss the bill. 
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MORGAN'S LOUISIANA & T. R. & S. S. CO. et al. v. ISAAC JOSEPH 

IRON CO. 

(Circuit Court of Appeals, Sixth Circuit. June 5, 1917.) 
No. 2964. 

1. Commerce ©=598 — Inteiîstatk Commerce Commission — Pindings — Review. 

A flndliig of the Interstate Commerce Commission that a througli rate 
frora Houston to Chicago was unreasonaWe, so far as it exceeded tlio 
sum of tlie local rates, will not be disturbed, wlien supported by évi- 
dence, thougli the local rate from Houston to New Orléans, used as a 
basis of comparlson, applied only to sliipments destined to points be- 
yond New Orléans to which no throiiEh rates were publlshed; no other 
rate from Houston to New Orléans being shown, and there being no at- 
tenipt to show any reason for any distinction betweea Chicago and other 
points beyond New Orléans. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 148.] 

2. KVIDENCE <S=346 — JUDICIAL NOTICE — ObDEES OF INTERSTATE CoMMEECE COM- 

MISSION. 

Where, In an action to enforce an order of réparation by the In- 
terstate Couunerce Commission, a demurrer was sustained to an answer 
alleging that the Commission had reseinded such order, and an appeal 
was talien, the Circuit Court of Appeals may judicially notice subséquent 
proccudings of the Interstate Commerce Commission, resulting in the rein- 
statement of such order, though not brought to the attention of the court 
below, especially where they are practically admitted by counseL 

[Kd. Note. — For other cases, see Evidence, Cent. Dig. § 68.] 

3. Appeal and Eiîror <g=5l70(l) — Review — Mattees Not Peesented Below. 

Such later proceeding of the Interstate Commerce Commission would 
be passed on by the Circuit Court of Appeals, rather than to subject the 
parties to the delay and expense of taliing further steps in the court 
below, especially since the question concerning the setting aside of the 
order of réparation becomes one of a moot character, in view of the later 
proceeding, and no attempt was made, and uo purpose was expressed, by 
the railroads, either before the Commission or in the lower court, to oflEer 
évidence tending to overcome the prima facie effect of the order of répara- 
tion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1035.] 

4. Commerce <g=388 — Interstate Commerce — Ordebs — Success of Ordees. 

Where the Interstate Commerce Commission made three reports on an 
application for réparation, the first of which granted réparation and was 
reseinded by tlie second report, and the last report allirmatlvely showing 
that it was supplementary to the other reports and designed to give 
effect to them, and provided for re-entry of tie order for réparation, the 
three reports should be read together. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 139, 141.] 

5. Appeal and Errob ©=5719(9) — Assignments or Ekrors — Axlowance of 

CoUNSEL FeES. 

The contention that an allowance of eounsel fées In a Judgment sus- 
taining a demurrer was prématuré will not be passed on, where error Is 
not assigned to this feature of the judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 3490.] 

In Error to the District Court of the United States for the South- 
ern District of Ohio ; Howard C. HolHster, Judge. 

^5>For otber case* see sam» topic &. KBIY-NUMBËR In ail Key-Numbered Dlgests & Indexes 
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Action by the Isaac Joseph Iron Company against Morgan's Louîsî- 
ana & Texas Railroad & Steamship Company and others. Judgment 
for plaintiff, and défendants bring error. Affirmed. 

Fred H. Wood, of New York City, Denegre, Leovy & Chafife, of 
New Orléans, La., and Harmon, Colston, Goldsmith & Hoadly, of Cin- 
cinnati, Ohio, for plaintifïs in errer. 

Harry C. Barnes, of Cincinnati, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This was an action to recover 
$682.34 with interest, as damages resulting from the exaction of an al- 
leged unreasonable and unjustly discriminatory joint through rate for 
the transportation of certain shipments of scrap iron in carloads from 
Houston, Tex., to Chicago, III. An order of réparation for payment of 
this sum and interest had previously been made by the Interstate Com- 
merce Commission on complaint of the présent défendant in error, 
herein called the Iron Company, against the plaintifïs in error, hère 
called the Railroads. The complaint was iiled with the Commission 
May 14, 1914, and the report and order of the Commission finding 
such through rate to be unreasonable were entered November 2, 1915. 
The ground of this finding was that the rate chai^ged exceeded the sum 
of the intermediate rates concurrently charged over the same lines be- 
tween Houston and Chicago. An application made to the Commission 
on behalf of the Railroads for authority to continue higher through 
rates on scrap iron between the points mentioned than the sum of ûie 
intermediate rates was heard with the complaint of the Iron Company 
and was denied at the time the finding and award of réparation were 
made. The amount embraced in the Commission's order of réparation 
was the différence between the through rate exacted and a com- 
bination rate based on the intermediate rates. The pétition al- 
lèges that the Railroads did not comply with the order of the Commis- 
sion and that they refuse to pay the sum awarded. The answer of the 
Railroads is confined to an allégation that on March 16, 1916, the Inter- 
state Commerce Commission set aside the order mentioned in the péti- 
tion, and to a prayer for dismissal, with costs. The Iron Company de- 
murredto the answer on the ground that it does not constitute a dé- 
fense; and, upon the familiar rule that a demurrer searches the record, 
the Railroads insisted that the pétition fails to state a cause of action. 
The demurrer was in terms overruled as to the pétition and sustained 
as to the answer; and, the Railroads not desiring to amend the an- 
swer, judgment was entered for the Iron Company, with interest and 
costs, including an attorney's fee. The Railroads bring the questions 
hère upon the writ of error. 

The Railroads base their contention upon two grounds. One con- 
cems a rate from' Houston to New Orléans which was employed in 
making up the sum of the intermediate rates, and the other relates to 
the efïect of the alleged setting aside of the réparation order. The 
contention in respect of the rate so employed grows out of this state 
of fact: A proportional rate of 9}^ cents per 100 pounds in carloads 
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was at this time in effect from Houston to New Orléans, "when destin- 
ed to points beyond to which no through rates" were published ; and 
since the through rate in question of 30 cents per 100 pounds, or $6 per 
ton, prevailed between Houston and Chicago, via New Orléans, it is 
urged that the application of the proportional rate mentioned was re- 
stricted to points beyond New Orléans, between which and Houston no 
through rates had been published. No rate other than 91^ cents per 
100 pounds from Houston to New Orléans is shown. As respects Ûiis 
rate and the through rate from Houston to Chicago the Commission 
said: 

"We hold that the 9% cents proportional rate was not so restrlcted or 
limited as to make it Inapplicable as a factor In constructing! a through rate 
to Chicago had there been no Joint rate in effect. We flnd upon considération 
of ail the facts that joint through rate of 30 cents per 100 pounds was unrea- 
sonable to the extent that it exceeded the combination of Intennediate 
(rates] coneurrently In effect, 1. e., $5.21 per ton." 

This was in harmony with the holding of the Commission in Windsor 
Turned Goods Co. v. C. & O. Ry. Co. (1910) 18 Interst. Com. Com'n 
Rep. 162, 164, where it was said : 

" * * * The fair measure of the reasonableness of a joint through rate 
that exceeds the combination between the same points via the same route is, 
and will hereafter be held to be, the lowest combination that would law- 
fully apply if the joint rate were canceled." 

[1] Whether the conclusion so reached by the Commission was in- 
tended to be one of law, rather than one of fact, touching the applica- 
tion of the proportional rate of 91/4 cents, is not entirely clear. Nor 
need we consider this f eature of the case ; for it is plain that the Com- 
mission's conclusion of fact that the 30-cent through rate was unrea- 
sonable, so far as it exceeded the sum of the proportional rate per 100 
pounds from Houston to New Orléans and the existing local rate per 
100 pounds from New Orléans to Chicago (26^/2o cents), is not with- 
out support in the évidence and must be accepted by us. The fact that 
the Railroads were willing to accept 9'/^ cents to New Orléans on 
traffic extending beyond New Orléans certainly had a tendency to show 
that this was a reasonable rate for ail such traffic regardless of the des- 
tj^iation; and there was no attempt to show a good reason for any 
distinction between Chicago and other points. 

It remains to consider whether we are bound to conclude that the 
brder of réparation was intended permanently to be set aside. It is 
true, as we hâve seen, that the answer allèges that on March 16, 1916, 
the Commission set aside the order, and that according to the tran- 
script this was met simply by demurrer. We assume that if the Com- 
mission had intended to rescind its order permanently, for instance, as 
an improvident order, the demurrer to the answer should hâve been 
overruled ; ^ but it appears that the Commission had no such intention. 



1 The question thus assnmed, and not Intended to be declded, pertains 
broadly to the rate-making power of the Commission, since the order sO;Set 
aside in volves, not merely réparation In the form of damages, but also the 
Commission's findlng that the through rate in issue was unreasonable to the 
pxtent stated in the Commission's report and incorporated by référence into 
its réparation order; in other words, would permanent rescission of, such 
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The learned counsel for the Railroads frankly stated in oral argument 
that the Commission thereafter reinstated the order. Further, counsel 
for the Iron Company sets out in his brief, without objection or déniai 
of opposing counsel, what purports to be a copy of the alleged rescind- 
ing order; this is true, also, of a later report the Commission made up- 
on the subject, June 29th following; and this report appears under that 
date in 40 Interst. Com. Com'n Rep. 525, 526. The rulings upon the de- 
murrer were made below on July 5, and the judgment was entered Au- 
gust 8, 1916; and while it does not appear that the proceedings of the 
Commission had been called to the attention of the court below, yet, 
concededly, if this had been donc either through pleadings or an ap- 
proved report of the proceedings, a temporary setting aside and a re- 
entry of the réparation order would hâve been disclosed. 

[2, 3] However, since the Commission's adoption of the later pro- 
ceedings is in practical effect admitted by counsel, we see no reason 
why they should not be judicially noticed and passed on hère, rather 
than to subject the parties to the delay and expense of taking further 
steps in the court below. Butler v. Eaton, 141 U. S. 240, 244, 11 Sup. 
Ct. 985, 35 L. Ed. 713. And see A. J. Phillips Co. v. Grand Trunk 
Western Ry. Co., 195 Fed. 12, 16, 115 C. C. A. 94 (C. C. A. 6) ; Robin- 
son V. Balt. & Ohio R. R., 222 U. S. 506, 512, 32 Sup. Ct. 114, 56 E. Ed. 
288. Indeed, the question concerning the setting aside of the order of 
réparation becomes one of a moot character in view of the later admit- 
ted proceedings, and this of itself justifies their considération (Keely \. 
Ophir Hill Consol. Mining Co., 169 Fed. 601, 605, 606, 95 C. C. A. 99, 
and citations [C. C. A. 8]); and above ail (apart from the alleged re- 
scission) no attempt was made and no purpose expressed by the Rail- 
roads, either before the Commission or in the court below, to offer 
évidence that would hâve tended to overcome the prima f acie effect of 
an order of réparation like the présent one (Meeker & Co. v. Eehigh 
Valley R. R., 236 U. S. 412, 430, 35 Sup. Ct. 328, 59 L. Ed. 644, Ann. 
Cas. 1916B, 691 ; Darnell-Taenzer Lumber Co. v. Southern Pac. Co., 
221 Fed. 890, 892, 137 C. C. A. 460 [C. C. A. 6]). 

Turning then to a considération of the Commission's action as it is 
reported in 40 Interst. Com. Com^'n Rep. 525, 526, it appears that the 
report of June 29th was a "supplemental report," the Commission with 
one dissent stating (page 525) : 

"This case was reopened upon défendants' pétition for further considéra- 
tion upon brief. The original report appears. in 37 Interst. Com. Com'n Rep. 
5&1. ♦ * • Orders were entered for réparation and denylng relief from 
the aggregate of Intermediates rule of the fourth section, When the case was 
reopened, the order for réparation was vacated and set aside, but the fourth 
section order was contlnued In full force and effect." 

And further (page 526) : 

"We adhère to our previous décision, and wlll accordingly re-enter the 
order for réparation. The pétition for rehearing was flled liecause certain 

an order be the substantlal equh aient of an original flnding that the through 
rate was reasonable, and so amount to a négative order wlthln the meaning 
of Procter & tîamble v. United States, 225 U. S. 282, 292, 32 Sup. Ct. 761, 5&. 
U Ed. 1091? This précise question does not appear to bave been Involved ia 
auj décision that has come to our] attention. 
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carriers constrned oiir décision lis a rullng th;it ail restrided proportlonal 
rates were to be coiisldered In determinint; whclher or not the tlirough rate 
exceeds tho aggreîjate of the interniediate rates. It is to be understood that 
we are deallng only wlth the farts lu this case, IncludiuK tho fac-t that the pro- 
portlonal rate In question was not so properly restricted or llmlted as to make 
its application deflnlte, clear, or asceitaiiiable, and what we hâve hère held is 
not to be constrned as applicable In cases where the use of proportlonal rates 
is properly detined." 

[4] Thus it appears that the first two reports the one referred to in 
the pétition and llie other in the answer, were made in the same pro- 
ceeding, and the last report, the one of June 29th, affirmatively shows 
that it is supplementary to the other reports and designed to give effect 
to tliem ; and so we think the case f ails fairly within the course sanc- 
tioned in Meeker & Co. v Lehigh Valley R. R. Ce, 236 U. S. 412, 428, 
35 Sup. Ct. 328, 59 L. Ed. 644, Ann. Cas. 1916P,, 691, where, in re- 
spect of two reports made hy the Commission in the same proceeding, 
the later one affirmatively showing that it was made to supplément and 
give effect to the original, it was held that they should be read together. 
Darnell-Taenzer Limiber Co. v. Soudiern Pac. Co., supra. 

[5] It is objected in a snpplemental brief of counsel for the Rail- 
roads, that the judgment is erroneous in its allowance of an attorney's 
fee as part of the costs of suit. The point made is that the statute al- 
lows such a fee onlv in a case where the petitioner shall "finally pre- 
vail" (Act June 18,^1910, c. 309, § 13, 36 Stat. 554, § 16 [Comp. St. 
1916, § 8584]), and consequently that the fee was prematurely taxed; 
reliance being placed upon the décision in Missouri Pacific Ry. Co. 
V. C. E. Ferguson Saw Mill Co., 235 Fed. 474, 482, 149 C. C. A. 20 
(C. C. A. 8). We are not, howcver, calîed upon to pass on the ques- 
tion, since error is not assigned to this feature of the judgment, tliough 
it may be observed that the practice jîursued below bas apparently re- 
ceived sanction in ileeker & Co. v. Lehigh Valley R. R. Ce, supra, 
236 U. S. 433, 35 Sup. Ct. 328, 59 L, Ed. 644, Ami. Cas. 1916B, 691, 
and Mills v. Lehigh Vallev R. R., 238 U. S. 473, 482, 35 Sup. Ct. 888, 
59 L. Ed. 1414. And seé Mills v. Lehigh Valley R. Co. (D. C.) 226 
Fed. 812, 814. Although an additional fee is asked hère, we think 
that, in view of the amount involved, as above stated, and of the fee 
awarded below, $500, no further allowance should be made. 
The judgment will be affirmed. 



BALTIMOKE & O. K. (^O. v. tJNlTKD STATES. 

(Oircnit Court of Apiieals, Sixth Circuit. Jlay 8, 1917.) 

No. 2910. 

1. Masïee anu Sehvant i&=5i;> — IIouRS OF Service Act — Railroaus — Tele- 

GRAPH Ol'EUAÏOBS. 

Hours of Service Act (Act March 4, liK)7, c. 293!)) § 2, 34 Stat. 1415 
(Conip. St. 1916, § 8078), déclares that It shall he unlawtul for any common 
carrier to permit or require any telegraph operator or train dlspateher to 
romain on duty In towers, offices, or stations operated only duriug the day- 
time for longer than 13 hours, except In case of an emergency, when such 

^r^For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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employés may be permitted to be and remain on duty for 4 additionat 
hours in a 24-liour period, net exceeding 3 days in any week. Section 3 
(Coœp. St. 1916, § 8679) déclares that any such common carrier, permitting 
or requlring any employé to remaln on duty In violation of section 2, 
shall be liable to a prescrlbed penalty, but that the provisions of the act 
shall not apply in any case of casualty, or unavoidable accident, or tbe 
act ot God. keld, tbat the exception contained in section 3 applies to 
telegraph operators, regardless of the proviso allowing them to be kept on 
duty for 17 hours in casa of an emergency. 

[Bd. Note. — For other cases, see Master and Servant, Cent. Dig. § 14.] 
2. Masteb and Servant ©=13 — Houes or Sebvice Act — Kailroads— Tele- 

GBAPH OpeBATOES. 

At a station where the only employé was both agent and telegrapher, the 
pipe leadlng up from a pump through the bottom of a water tank used 
for engines sprung a leak, so that it could not be dralned. The v^eather 
veas extremely cold, and the agent, recognizing that, if v?ater was al- 
lowed to stand in the pipe without any pumping, it would freeze and 
the System be disabled, communicated to his superiors and was directed to 
remain on duty during the night, keeping up steam and operating the 
pump at fréquent intervais. It dld not appear that it would hâve been 
impossible to bave relieved the operator withln the 17-hour period pre- 
scrlbed by Hours of Service Act, § 2. .Sfctiim 3 of the act, prescrlbing a 
penalty for violation of the provisions of section 2, déclares that such pro- 
visions shall not apply in any case of casualty or unavoidable accident. 
Held that, as a casualty or unavoidable accident, to take the case out ot 
the emergency provision referred to in section 2, must be more than. 
some occurrence of a more or less trlftlng nature, whlch might possibly be 
foreseen, it was a violation of the act to retaln the agent and telegraph 
operator on duty for more than 17 hours; it not appearing that the 
opening of the leak was unavoidable. 

[Ed. I\'ote. — For other cases, see Master and Servant, Cent. Dig. § 14.J 

In Error to the District Court of the United States for the Ëastern 
Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Action by the United States against the Baltimore & Ohio Railroad 
Company. There was a judgment for the United States, and défend- 
ant brings error. Affirmed. 

S. H. Toiles and R. C. Hyatt, both of Cleveland, Ohio, for plaintifï 
in error. 

Philip J. Doherty, of Washington, D. C, and E. S. Wertz, U. S. 
Atty., of Cleveland, Ohio, for the United States. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. In an action for the penalty for violat- 
ing the Hours of Service Act (34 Stat. p. 1415), the court below di- 
rected a verdict in favor of the government, and the railroad Company, 
défendant below, brings error. 

The controlling facts are not in dispute. At a small station, named 
Sandyville, Hoover was the sole railroad employé. The station was 
open only in the daytinie, and Hoover was both agent and telegrapher. 
In addition, it was his duty to operate, at intervais, a steam pumping 
engine, so as to keep full the water tank used for supplying engines. 

^=3Kor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgeats & Indexa* 
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Customarily this pump was not used at ail during the night. January 
13, 1914, was one of the coldest days in the winter. At S :30 in the 
afternoon, near the end of his period of service, Hoover found that, 
because of a def ect which had developed in some unknown way, the pipe 
leading f rom the pump to the tank could not be drained, and he knew 
that, if the water was allowed to stand in it without any piimping being 
donc, it would freeze and the water supply system would be disabled. 
It thereupon became apparent that some one must stay during the 
night, keep up steam in the boiler, and run the pump for a few min- 
utes at fréquent intervais. He wired the division superintendent, and 
was directed to stay until relieved. He was not relieved until 6 :30 a. 
m., January 14th, making nearly 24 hours of continuous service. It 
may be assumed that it was impossible to obtain any help or relief 
from the nearby village of Sandyville, and that af ter the report reached 
the superintendent' s office there was no regular train, on which relief 
could hâve been sent from division headquarters or from any station 
where employés were available, until the train on which the relief 
■was sent; but at Valley Junction, five miles away, three engines cus- 
tomarily lay overnight, and did so the night of January 13th. 

[1] Those sections of the Hours of Service Act which are hère 
involved are sections 2 and 3, and they are quoted in the margin."- It 
is plain that Hoover belonged in the class of telegraph operators, and 
that the proviso of section 2, considered by itself , was an absolute pro- 
hibition of his employment for more than 17 consécutive hours; but 
it is claimed that the proviso of section 3 contemplâtes certain instances 
where the act should not apply at ail, and it is said that what happen- 
ed hère was a "casualty or unavoidable accident," and hence that 
service even for more than 17 hours was not, necessarily, a violation of 

1 Sec. 2. That It sliall be unlawful for any common carrier, Its offlcers or 
agents, subject to tliis act to requlre or permit any employé subjeet to thls 
act to be or remaln on duty for a longer period than slxteen consécutive 
hours, and whenever any sueh em'ployê of such common carrier shall hâve 
been eontlnuously on duty for slxteen hours he shall be relieved and not 
requlred or i>ennltted agaln to go on duty until he has had at least ten con- 
sécutive hours off duty : * * • Provided, that no operator, train dispatcher, 
or other employé who by the use of the telegraph or téléphone dispatohes, re- 
ports, transmlts, reeeh es, or delivers orders pertainlng to or afCectlng train 
œovements shall be requlred or permltted to be or remaln on duty for a 
longer period than nlne-hours In any twenty-four hour period In ail towers, ofli- 
ces, places, and stations eontlnuously operated night and day, nor for a longer 
period than thirteen hours in ail towers, offices, places, and stations operated 
only during the day time, except In case of emergency, when the employés nam- 
ed In this proviso may be permltted to be and remaln on duty for four additlon- 
al hours in a twenty-four hour period on not exeeeding three days in any week. 

Sec. 3. That any such common carrier, or any officer or agent thereof, re- 
qulring or permittlng any employé to go, be or remaln on duty in violation of 
the second section hereof, shall be liable to a penalty of not to exceed flve 
hxmdred dollars for each and every violation : * * * Provided, that the 
provisions of this act shall not apply in any case of casualty or unavoidable 
accident or the act of God ; nor where the delay was the resuit of a cause not 
known to the carrier or its officer or agent in charge of such employé at the 
time sald employé left a terminal, and which could not hâve been f oreseen : 
Provided, further, that the provisions of this aet shall not apply to the crews 
of wrecklng or relief trains. 
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the law. In reply, it is urged that telegraphers and those of similar 
duties, and who are covered by the proviso of section 2, constitute a 
class by themselves, the burdens and exemptions of which are exliaus- 
tively covered by this section 2 proviso, and which class is wholly be- 
yond the scope of the proviso of section 3. 

We are constrained to think that the proviso of section 3 may anply 
to telegraphers as well as to other employés. The interrelation of the 
two sections compels this conclusion. Section 2 is the only section 
which undertakes to say what acts shall be prohibited, and section 3, as 
an independent section, has no office except to provide for the punish- 
ment of those who violate section 2. In its opening lines, it expressly 
refers to section 2, and there is no penalty for the employment of a 
telegrapher for more than 17 hours, excepting as section 3 prescribes 
â penalty. So it cannot be thought that, because the proviso is found 
within the limits of section 3, it does not apply to section 2 with per- 
cisely the same force as if it had been appended to section 2. 

Kurther, the language of the proviso is all-embracing. It says "that 
the provisions of this act shall not apply in any case of casualty. 
* * * " To hold that in spite of this déclaration some of the "pro- 
visions of this act" nevertheless did apply in case of casualty, just the 
same as if this proviso did not exist, it seems to us would be to ig- 
nore the plain terms of the law. The "emergency" provision itself, 
of section 2, is one of the things superseded when the "casualty" hap- 
pens. 

[2] If the "emergency" which will permit 17 hours' service under 
section 2, and the "casualty or unavoidable accident" required to in- 
voke the proviso of section 3, were the same thing, there would be rea- 
son to say that the latter proviso did not cover the cases reached by 
the former; but there is not only a presumption of a différence in 
nieaning from the fact that the words are selected and put into con- 
trast, but they inherently imply distinction. Congress would naturally 
hâve foreseen that, in the course of railroad service, there would be 
a great number of unexpected conditions which would require the serv- 
ice of a telegrapher for a few extra hours, and which well might be 
termed emergencies, but which would not at ail rise to the scope of an 
act of God, an unavoidable accident, or a casualty. While "casualty" 
and "unavoidable accident" are terms broad enough to cover many 
rather trifling things, yet their association in this section and their 
contrast with the "emergency" of another section indicate that they 
were not used in any such broad sensé, but only with référence to those 
extremer cases which justify coupling them up with "act of God." 
This construction has been adopted by those Circuit Courts of Appeals 
which hâve passed on the question. United States v. Mo. Pac. (C. C. 
A. 8) 213 Fed. 169, 130 C. C. A. 5 ; San Pedro Ry. v. United States 
(C. C. A. 9) 220 Fed. 737, 136 C. C. A. 343 ; Denver Ry. v. United 
States (C. C. A. 8) 233 Fed. 62, 6.S, 147 C. C. A. 132. 

With this view of the act, we cannot regard the accident which hap- 
pened hère as a thing justifying the exemption given by the proviso 
of section 3. It rather belonged, and distinctly so, in the class of 
"emergfincies." The record does not disclose the précise nature of the 
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occurrence, but the pipe leading up from the pump through the bottom 
of the tank, up through the water and discharging near the top, in some 
way sprung a leak or broke off in that part which was submerged in 
the water in the tank, with the resuit that the pipe could not be 
drained at the pump without also draining the tank. No one knows 
why this occurred. It apparently was one of the ordinary defects 
which continually develop in the opération and use of any mechanical 
apparatus. It cannot rightly be called a "casualty," under this sec- 
tion, and, though it was an "accident," no one can say it was unavoid- 
able. If this précise occurrence had occurred to the mind of the drafts- 
man of the act, his very natural inference would hâve been that 4 hours 
of extra time was enough to allow for such a contingency. For défi- 
nitions of "emergency," confirming or supporting our interprétation, 
see United States v. Denver Ry. (C. C. A. 8) 220 Fed. 293, 136 C. C. 
A. 275 ; United States v. So. Pac. (C. C. A. 8) 209 Fed. 562, 126 C. C. 
A. 384; United States v. Mo. Pac. (D. C.) 235 Fed. 944. 

A considération of some further facts shows that this construction 
does not put upon this railroad any such degree of hardship as to make 
us hesitate to adopt it. If it was not practicable to instruct Hoover'to 
let the water run, even if it drained the tank, ail that was needed was 
a man with the skill of an ordinary iîreman. There were, at this time, 
three firemen, not on duty, only 5 miles away, and no reason appears 
why the necessary relief could not hâve been had from that source with 
the sHght trouble involved in sending an engine 5 miles. If this was 
not practicable, the city of Canton was only 12 miles away, and, in the 
absence of proof, it was right to présume that relief could well hâve 
been sent from Canton. 

The judgment below is affirmed. 



KNUPP et al. v. lîELL et al. 

(Circuit Court of Appeals, Fourth Circuit. May 1, 1917.) 

No. llUô. 

1. Vendor and Porohaseu "©=119 — Contracts — Rescission. 

Complainants purcliased land, paying part of the considération, and 
execnting notes and a deed of trust for the remalnder. A year thereafter 
they asserted tliat défendants' title was détective, but, atter subniitting 
the question to an attorney, they paid the notes uiatuving at that tiuie. 
Wlien notes due two years after the exécution of the conti-act niatured, 
complainants demanded a rescission of the contract on account of the 
alleged defects, and refused to consummate their bargain. Défendants 
denied complainants' ground for rescission, and sold the property under 
the deed of trust. Eight years after their acceptance of the deed, com- 
plainants instituted a suit for rescission; a i^rior suit having in the 
meantime been dismissed. IJeld that, in view of their acceptance of 
the deed, complainants were not entitled to équitable relief, but were lim- 
ited to relief on the covenants of warranty contained in the deed ; this 

<g=5For other cases eee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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belng partlcularly true, as nelther complainants nor the subséquent pur- 
chasers >vere dlsturbed In possession. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. DIg. S§ 
212-214.] 

2. Equity "g=>178 — Pleadino— Answee in Oountebclaim. 

In a suit to obtain rescission of a eontract for the purehase of land, 
défendants, the vendors, who had taken up notes for the purehase 
money dlscounted at a bank, were entitled to set up in their answer as a 
counterclaim their demand for relief on the notes, equity rule No. ao (201 
Fed. V, 118 C. C. A. v) providlng that the answer must state in short ana 
simple form any counterclaim arising out of the transaction whleh is the 
subject-matter of the suit, for défendants' right to recover on such notes 
would be doubtful, dld they not so elalm relief. 

[Ed. Note. — For other cases, see Equity, Cent. Dlg. § 414.] 

Appeal from the District Court o£ the United States for the East- 
ern District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Suit by William J. Knupp and others against J. Frank Bell, admin- 
istrator of Oliver D. Jackson, deceased, and others, in which Hugh M. 
Kerr and another counterclaimed. From a decree for défendants, 
complainants appeal. Affirmed. 

William J. Breene, of Oil City, Pa., and Frank C. Miller, of Norfolk, 
Va. (P. A. Agelasto, of Norfolk, Va., and Edmond C. Breene, of Oil 
City, Pa., on the brief), for appellants. 

Tazewell Taylor and Thomas H. Willcox, both of Norfolk, Va. 
(John L. Jeffries, of Norfolk, Va., on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

KNAPP, Circuit Judge. By eontract of July 30, 1906, Jackson, 
Kerr, and Wolcott agreçd to sell, and the appellant Knupp, with whom 
the other appellants were associated, agreed to buy, for $18,000 a tract 
of about 6,000 acres of timber lands in Carteret county, N. C. Of 
the purehase price $1,000 was to be paid on signing the eontract, $5,000 
on delivery of the deed, and the balance by interest-bearing notes at 
one and two years, secured by deed of trust upon the property. The 
eontract recited the condition of the title at that tinie, and the steps 
which the vendors would take to enable them to convey, or cause to be 
conveyed, the lands therein described "by a deed of gênerai warranty 
* * * free and clear from ail incumbrances of whatsoever kind or 
nature." Accordingly there was a sale, under an outstanding Hen, to 
the Jackson Corporation, a Virginia concern, and that corporation, 
by deed dated September 22, 1906, and containing the agreed cove- 
nants, conveyed the property to Knupp, who accepted the deed, paid 
the $5,000, and executed the notes and deed of trust as provided in the 
eontract. 

In the late summer of 1907, shortly before the one-year notes ma- 
tured, Knupp put forward a claim of defective title, and employed 
Mr. Hughes, an attorney of Norfolk, to act for him in adjusting the 
matter. Wolcott, who represented the vendors, testified that it was 

£=9For otber cases see same topic & KEY-NUMBËR lu ail Key-Numbered Dlgests & Indexes 
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agreed between Hughes and himself to submit the question to a North 
Carolina lawyer by the name of Moore, selected by Hughes, and abide 
by his décision. Just what question was referred to Moore is the sub- 
ject of dispute, but he appears to hâve made a report or written a letter 
which satisfied Knupp, at least for the time being, and he thereupon 
paid the 1907 notes, half at that time and half in the f oUowing January. 
In 1908, however, when the two-year notes were about to become due, 
Knupp asserted that the title was worthless, refused to make fur- 
ther payments, and demanded rescission of the contract, cancellation 
of the notes, and return of the $12,000 theretofore paid by him. Claim- 
ing the title to be good, as they still do, the vendors refused this de- 
mand, and instead procured a sale of the property under the trust deed 
securing the notes. It was bid in for their account for $1,000, which 
was applied, less expenses and taxes, on the unpaid notes, and sub- 
sequently sold again to the parties now in possession. In the meantime 
the National Bank of Commerce of Norfolk, which had diçcounted 
the 1908 notes, brought suit to collect the same in the state of Penn- 
sylvania, where Knupp and his associâtes resided. Théy inter- 
posed a défense, and also, in 1910, filed a bill in the Eastern district 
of Virginia, the résidence of the appellees, to enjoin the prosecution of 
the Pennsylvania suit, to rescind the contract in question, and to re- 
cover the moneys that had been paid thereon. Answer was made in 
due course, but for some reason the case was not brought on for trial, 
and the bill was accordingly dismissed in November, 1913, under eq- 
uity rule 57. 

The présent bill, filed in January, 1915, allèges with much détail that 
the plaintiffs were induced to enter into the purchase contract by false 
and f raudulent représentations, both as to the title to the property and , 
the amount of timber on the tract. In efifect, if not in terms, a con- 
spiracy is charged to get from the plaintiffs a large sum of money by 
deliberate and intentional deceit. The relief prayed for is a rescission 
of the contract, cancellation of the unpaid notes, and recovery of the 
$12,000 which had previously been paid. The answer sets forth a fui! 
and circumstantial account of the transaction, and meets with explicit 
and positive déniai every averment of fraud or misrepresentation. It 
also allèges that défendants Wolcott and Kerr own the 1908 notes, hav- 
ing taken them up from the bank, and demands judgment in their favor 
for the amounts due thereon. Upon considération of the voluminous 
proofs submitted, oral and documentary, the learned District Judge 
dismissed the bill for want of equity, and ordered judgment against 
the appellants on the counterclaim set up in the answer. 

In the view we take of the case, it may be disposed of without ex- 
tended discussion. The decree appealed from necessarily involves a 
finding in favor of défendants upon the issue of fraud, and careful 
study of the record fails to convince us that this finding should be 
disturbed. True, the testimony of Knupp, chief witness for plaintiffs, 
makes out a case of purposef ul and aggravated déception. On the other 
hand, Wolcott, who represented the défendants, maintains earnestly 
that the negotiations were carried on from first to last with honesty 
and fair dealing. Both thèse witnesses, and most of the others, were 
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examined in open court, where their credibility could be tested by Per- 
sonal observation. The experienced judge who presided at the trial 
evidently believed that défendants' version of the transaction was sub- 
stantially correct, and no sufficient reason appears for disagreeing with 
his conclusion on this disputed question of fact. In this court, there- 
fore, it must be assumed that there was no actual or intended f raud. 
Indeed, this seems to be virtually conceded by the appellants, as their 
brief states the fundamental question hère, aside from the right to 
judgment on the counterclaim, to be whether the évidence "admitted 
and ofifered fairly establish that the validity of the title of Jackson, 
Wolcott, and Kerr was not free from reasonable doubt." In short, 
the case for rescission of the contract rests, not upon proof of a fraud- 
ulent purpose accomplished by intentional deceit, but solely upon the 
claim that the title conveyed to Knupp, though supposed to be good 
and so represented by défendants, was afterwards found to be serious- 
ly defective. 

[1] The title in dispute is based upon a deed given in December, 
1903, by the state board of éducation of North Carolina to one D. W. 
Morton, and an exhaustive argument is submitted, on the admitted and 
offiered évidence, to show that this was not a marketable title. To 
the opposing argument is added the fact, whatever its probative value, 
that the présent owners, who hold under the same title, accepted that 
title in 1910 with knowledge of the objections raised by Knupp, and 
testified in substance that they had since been in undisturbed possession 
of the property and that no adverse claim had been made against it. 
We deem it unnecessary to décide the question. Kor the matter in hand 
it may be assumed that Knupp did not get a good title, because the 
State board of éducation had not acquired a good title, and therefore 
could not give one to Morton. On that assumption Knupp could hâve 
refused the deed tendered him by défendants, and compelled a return 
of the money paid on signing the contract. In the two months inter- 
vening there was nothing to prevent him from making the fullest 
examination. It was his right to hâve a marketable title to the prop- 
erty he had contracted to purchase, and he was not bound to accept 
the deed sent him, unless it conveyed such a title. But in point of 
fact he did accept it, without protest or objection, and such acceptance 
implied admission by him that défendants had complied with the 
terms of their agreement. 

Duriiig the following year there was no interférence with his pos- 
session, and no attempt by other parties to assert a superior title to 
the property. Some question was raised when the 1907 notes were 
about to mature, but whatever purpose Knupp then had to repudiate 
the contract appears to hâve been abandoned, on the report or opinion 
of Moore, and the notes were paid without further objection. Assum- 
ing he was unaware at that time of the imperfections of title on which 
appellants now rely, and that they were not embraced in the référence 
to Moore, he did know of them, at leàsf in a gênerai way, when the 
1908 notes were coming due, and he made demand for a rescission of 
the contract. Although this demand was met with immédiate refusai, 
■rind steps were promptly taken to sell the lands for nonpayment of 



KNUPP V. BELL 161 

thèse notes, he waited some two years before brînging a suit to rescind; 
and the suit then brought was apparently allowed to stand without 
effort to hâve it tried until it was dismissed under the rule for want of 
prosecution. The subséquent suit, which resulted in the decree under 
review, was not begun until six years and more after the alleged f raud 
was discovered, and upwards of eight years after the deed had been 
accepted. We do not say that this long delay was sufficient of itself 
to destroy the right of rescission, which may hâve existed when thé 
deed was offered, or even two years later, when the asserted defects 
of title became known ; but we do say in the circumstances hère dis- 
closed that it cast a burden upon the plaintiffs which they are not 
shown to hâve sustained. After the acceptance of a deed which the 
grantor has contracted to give, and after payment of a large part of 
the purchase price, there must be a time when the grantee will not be 
permitted to rescind the contract on the ground of defective title, but 
will be left to the remedy of an action for breach of warranty. In 
our opinion that time had come when this suit was commenced; and 
this view seems to be confirmed by the fact that, although eleven years 
had passed since the state board of éducation conveyed the lands to 
Morton, it does not appear that any attempt had been made by légal 
proceedings or otherwise to recover possession of the property under 
claim of a paramount title. 

We are therefore persuaded that plaintiffs hâve failed to make out 
a case for équitable relief. The controUing principles of law are fa- 
miliar, and référence to a few of the leading décisions will suffice, 
without resort to quotation. On the issue of fraud the decree below 
is supported by Southern Development Company v. Silva, 125 U. S. 
247, 8 Sup. Ct. 881, 31 L. Ed. 678; Hennessey v. Woolworth, 128 
U. S. 438, 9 Sup. Ct. 109, 32 L. Ed. 500; Lalone v. United States, 164 
U. S. 255, 17 Sup. Ct. 74, 41 L- Ed. 425; Redwood v. Rogers, 105 
Va. 155, 53 S. E. 6. It is equally supported on the issue of lâches by 
Grymes v. Sanders, 93 U. S. 55, 62, 23 L. Ed. 798; Shapiro v. Gold- 
berg, 192 U. S. 232, 24 Sup. Ct. 259, 48 L.Ed. 419; Max Meadows 
Co. V. Brady, 92 Va. 71, 78, 22 S. É. 845. 

[2] We are also of opinion that no error was committed in award- 
ing judgment in favor of Wolcott and Kerr on the unpaid notes, which 
they had taken up and became the owners of before this suit was 
brought. It appears plain to us that thèse notes constitute a "coun- 
terclaim arising out of the transaction which is the subject-matter of 
the suit," and rule 30 (201 Fed. v, 118 C. C. A. v) provides that such 
a counterclaim "must" be stated in the answer. Indeed, it may be 
doubted whether the défendants named would not hâve waived the 
right to recover on thèse notes, if they had not set them up in answer 
to the plaintiffs' bill. Portland Wood Pipe Co. v. Slick Bros. Const. 
Co. (D. C.) 222 Fed. 528, and cases cited. The District Court hâdt 
jurisdiction of the subject-matter and of ail the parties in interest, and 
its authority to détermine the whole controversy seems not open to 
question. 

, Affirmed. , • ; r 

: 243 F.— 11 ,, . , 
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riDELITT TRUST CO. V. ALEXANDER et aL ' 

AliEXANDER et al. V. FIDELITY TRUST CO. 

(Circuit CJourt ot Appeals, Third Circuit June 19, 1917.) 

Nos. 2233, 2245, 

1. Tbtjsts ©=561(2) — Tebmination. 

A trust, created by an agreement of the trustée to hold property Bnd 
aœuniulate the proceeds for the benefit of the cestuls, terminâtes on the 
death of the trustée. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 84.] 

2. EXECUTOBS AND Administbatobs €=»250 — Administeation — Obphans' 

COUBT. 

Plaintiffs' maternai grandparent devised property in trust for the bene- 
fit of plaintiffs and another brother and sister, who dled unmarried. 
Under the Pennsylvanla law, whlch gorerned plaintiffs' father, the testa- 
tor was entltled to the shares of the children so dying ; but he gave such 
shares to plaintiffs, and agreed to accumulate the proceeds of such shares 
for their benefit. At his death the testator disposed by will of such shares, 
whlch consisted of bank stock, to the exclusion of plaintiffs. Held that, 
on the administration of the estate, the orphans' court of Pennsylvanla 
might hâve disposed, under Its statutory powers, of plaintiffs' claim 
to the accumulations and the stock. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. il 893-895.] 
8. Tbusts <g=5>359(3) — Jubisdiction— Adéquate Remedt at Law. 

In such case plaintiffs allowed administration to proceed, and the 
bank stock was accomited for and distributed before they Instituted suit. 
Eeîd that, in view of the distribution and of the delay, plaintiffs were 
not, as they had an adéquate remedy at law, entltled to invoke équitable 
aid to recover the value of the shares or of the accumulations. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. S 566.J 

Cross-Appeals from the District Court of the United States for the 
Eastern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by John S. Alexander and others agamst the Fidelity 
Trust Company. From a decree for plaintiflfs ([D. C] 238 Fed. 938), 
défendant appeals, and plaintiffs also appeal, seektng to mcrease the 
amount of the decree. Reversed, and bill dismissed, on défendants 
appeal. and appeal of plaintiffs dismissed. 

See, also, (D. C.) 214 Fed. 495 ; (D. C.) 215 Fed. 791. 

H. Gordon McCouch and Harold B. Beitler, both of Philadelphia, 
Pa., for Fidelity Trust Co. 

Frank A. Harrigan, of Philadelphia, Pa., and Henry A. Wise, of 
New York City, for Alexander and others. 

Before BUFFINGTON. McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. Fédéral jurisdiction of this suit in 
equity dépends upon divcrsity of citizenship. The bill was filed m Feb^ 
ruary, 1915, a nd is founded on the assertion that the Trust Company. 

'i.F.'r other c«e. ... «m. toplc * KBT-NUMBKR l» li K.T-NuBb«-.d Di««U * In*«- 
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as exécuter of John Alexander (hereafter called the testator), came 
into possession of a trust fund belonging, not to the testator, but to the 
plaintiffs, and should account therefor. The 'District Court sustained 
the bill, and awarded the plaintiffs about $8,200, with interest froni 
July 24, 1896. 238 Fed. 938. The company's appeal raises two ques- 
tions: (1) Whether an indispensable witness — John S. Alexander 
himself, one of the plaintiffs, a son of the testator, and one of the 
cestuis que trustent — was compétent under the Pennsylvania act of 
1887 (P. L. 158); and (2) whether, in view of ail the facts, this bill 
in equity can be maintained — the company's objections being (a) the 
existence of an adéquate remedy before other tribunals ; and (b) the 
lâches of the plaintiffs, the testator having died in February, 1895, 
and the filing of this bill having been deferred for 20 years. Without 
expressing an opinion about the competency of the witness, we shall 
assume for présent purposes that ail his testimony was properly re- 
ceived, and shall confine ourselves to the second question. On this 
assumption the facts are as f ollows : 

The testator, who died in his ninetieth year, was married twice. By 
his first wife he had five children, Mary, John S., Archibald, Annie, 
and James; and by his second wife he had one son, Lucien, much 
younger than the others. George Jones, the father of his first wife, 
died in 1867, and devised certain property to the testator, to be held 
in trust for her five children, the income or the proceeds to be paid 
to them at such times and in such manner as the testator should think 
most bénéficiai. In October, 1868, James, one of the five, died intes- 
tate and unmarried, leaving a total estate of about $7,500. His brother, 
John S., became the administrator, but under the Pennsylvania law 
the testator, as the father of James, was entitled to the estate. With- 
in a few weeks the testator and the four surviving children made a 
paroi family agreement, by which the testator gave to thèse children 
ail his interest in the estate of James. In December, 1868, pursuant 
to this agreement, John S., as administrator of James, bought 60 shares 
of the Corn Exchange National Bank with money of the estate, and 
had the certificate made out in the name of the testator as "trustée." 
The certificate was delivered to the testator, together with the remain- 
ing money belonging to the estate of James, and the testator agreed 
to hold the stock and the money, and also the undivided one-fifth in- 
terest of James under the will of George Jones, in trust for the benefit 
of the four surviving children ; the terms of the trust to be similar 
to the terms laid down in that will. In November, 1869, Annie, an- 
other of the children, died intestate and unmarried, and soon afterward 
another paroi family agreement was made, by which the testator gave 
to the three surviving children ail his interest in Annie's estate, de- 
claring that he would hold this interest also in trust for them under 
terms similar to those in the will of George Jones. Ail the dividends 
on the 60 shares, up to and including the dividend of May, 1877, were 
collected by the testator and divided among the children entitled there- 
to. Not long after May, 1877, the testator advised the three children 
to allow the dividends to accumulate in his hands "for a rainy day," 
and they agreed to this proposai. In May, 1878, the testator wrote 
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the following mémorandum in a book kept by him, in which he re- 
corded his financial transactions : 

"May 9, 1879. Certiflcate 562, in name of John Alexander, for (ÎO sliare» 
of Corn Excliange ^^'atiooal Bank stock, belongs to J. S., M. C, and A. A." 

Between December, 1868, and the date of this entry, thèse shares 
had been transferred several times, and finally, on June 15, 1875, had 
been put in the name of John Alexander individually, and not as 
"trustée." The reason for this we do not certainly know (probably, 
that the stock might be used as collatéral security) ; but there is no 
suggestion of wrongdoing by the testator. In July, 1894, he made a 
deed of trust to the Fidelity Company, transferring 90 shares of the 
Corn Exchange Bank stock (which included the 60 shares in question), 
a bond and mortgage, and some railway stock — the company to hold 
and administer this property until the testator's death, and then to 
transfer it to his executors for disposai under his last will. In Feb- 
ruary, 1895, the testator died, and the bank shares passed to his two 
executors, one of whom is dead; the Trust Company being the sur- 
vivor. Immediately after the testator's death, John S. notified R. h- 
Wright, vice président of the Trust Company (who died in January, 
1897), that his father's estate held some property as trustée, particu- 
larly 60 shares of the Corn Exchange Bank, and that thèse belonged 
to his sister, his brother, and himself. He inquired aiso of the bank 
with référence to the transfer of the 60 shares, but obtained little 
information in référence thereto, 

Within a few days after the testator's death a caveat was filed on 
behalf of the three older children against the probate of the testator's 
will, alleging undue influence on the part of Lucien; but the caveat 
was overruled by the register on July 29, and the will was proved. 
No appeal was taken to the orphans' court from the register's décision 
until nearly three years af terward, and the contest was not finally dis- 
posed of until May, 1903, when the Suprême Court of Pennsylvania 
aiïirmed the decree of the orphans' court sustaining the will. Alex- 
ander's Estate, 206 Pà. 47, 55 Atl. 797. In the three-year interval be- 
tween the register's décision and the appeal to the orphans' court, the 
executors went on with their duties, and filed their first account in 
the orphans' court; this being called for audit in April, 1896. One 
item in the inventory and appraisement of the estate was 319 shares 
of the Corn Exchange National Bank (which included the 60 shares 
now in question), and ail the shares were accounted for by the execu- 
tors in their first account. The présent plaintiffs had notice of the 
audit, but made no objection to the account, whereupon the orphans' 
court entered a decree of distribution, under which 200 shares were 
sold at auction on July 23, 1896, and 119 shares (which included the 
60 shares) were awarded to Lucien. On July 20, 1896, while the pro- 
ceeding was still pending, John S. wrote to the Trust Company, pro- 
testing against the distribution on the ground that the attack on the 
will had not been finally determined, saying that Mr. Wright, the Trust 
Company's vice président, had assured the contestants that their intcr- 
ests would be protected, and declaring also that the will did not pro- 
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vide for the payment of the trust fund now in question and of one 
other fund. He stated that : 

"The documents establishing thèse trusts hâve aftei" miich researeh heoii 
obtained and wlU be presented when the case cornes up in the orphans' court." 

To this letter the Trust Company replied on July 7, making several 
remarks concerning the contest of the will, and saying that the orphans' 
court had decided that no one could prevent the ordinary course of 
administration merely by entering a caveat, not followed by an appeal. 
The reply also stated that the Company — • 

" * * * had no Icnovvledge with référence to the trust funds of which you 
speak. If there were such fiinds, of course, the claim should hâve been miide 
ut the audit, and it muy become necessary for you to tile n bill of review, so 
as to prevent distribution. I beg to notify you to take steps at once in that 
direction, if you intend so to do. • * * To eonclude, if you propose to 
continue the contest, it will be necessary that you take the proper steps in that 
direction at once, and also hâve the awards in accordance with the will as 
dlrectcd by the orphans' court set aslde by a bill of review. And I again beg 
to advise you that this must be done at once, if you désire to prevent distri- 
bution." 

The plaintiffs took noi steps, however, except that in March, 1900, 
John S. wrote again to the Trust Company, saying, inter alia: 

"I désire to give you this additional notice that sixty (GO) shares' of the Corn 
Exchange National Bank in the estate of my father, tlie late John Alexander, 
belongs to the estate of James C. Alexander, who died in ISfJS. As shown 
by the inclosed certilicate of the regist(!r ot wills, I was appoiuted adminis- 
trator of the last-nanieO estate. As such, I invested a i)art of the proceeds 
thereof in the said W shares of stock, and placed the same in my father's 
hands to be held in trust for the hoirs, and it was so entered on liis books. 
Shortly after uiy father's death, I gave you notice as custodian of the assets of 
his estate that the said stock was a trust, and ani therefore surprised to 
recently learn fi'om >ou that probably the stock bas since been delivered to 
I.ucian II. Alexander. The heirs of James C. Alexander, after my father's 
death, demanded of me tliis stock, and I expeeted my notice to you would hâve 
been respected, until tlie pending litigation over my father's estate reaches a 
conclusion. 

"In View of tue iireiiiises, I ask you to reeover the said 60 shares of stock, 
and notify you that, if you refuse or fail to do so, 1 will hold you responsiblc 
for tbe value of the siune and for ail damages resulting from your acts oi' 
négligence in the uiatter." 

In May, 1904, at the audit of the second account of the executors, 
which showed that the 319 shares had either been converted or dis- 
tributed, the plaintiit's appeared by counsel and made no objection 
thereto. 

At this point the matter rested until March, 1912, when the plaintiffs 
came into possession of an item of évidence concerning the 60 shares 
that seemed to them to be valuable and that apparently revived their 
interest. Three years later, they filed the bill now before the court. 
The estate is, and bas always been, solvent, and it has not yet been ful- 
ly settled. We are informed that suflicient assets are on hand to meet 
the plaintiiïs' claim, if it should be established, either in whole or in 
part. 

[1-3] The single question before us is whether this proceeding in 
equity should be sustained, and in our opinion the an.swer should be in 
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the négative, for reasons that may be briefly giveo. There is no doubt 
that the trust in controversy came to an end when the testator died in 
1895. Freedley v. Security Trust Co., George Jones Estate (Del. Ch.) 
84 Atl. 883. At that time, therefore, the three plaintiffs were entitled 
to an equal distribution of the fund, and of course they had the right 
to proceed at once in any appropriate tribunal by any appropriate form 
of action. The fund consisted of money received by the testator in the 
form of dividends, and also of 60 shares of stock. So far as the divi- 
dends were concerned, an action at law would hâve been an adéquate 
remedy, and we see no reason, also, why the plaintififs could not hâve 
adopted the alternative remedy of presenting the claim to the orphans' 
court at the audit of the executors' accounts. There is no évidence that 
the testator was to invest thèse dividends for the purpose of accumula- 
tion, and, even if theoretically the money be considered as in his hands, 
it wras not ear-marked, but was simply there as an unidentified sum 
that he was bound to make good to the plaintiffs whenever the proper 
time should arrive. Essentially it was a debt that the testator owed, 
and his estate was bound to discharge it on the same footing as any 
other obligation for which he might be liable. The amount was easily 
ascertainable, and the testimofty of John S. could hâve established the 
existence of the trust as readily at that time as in the présent proceed- 
ing. But the plaintiffs had a claim also for the stock itself, and if the 
shares could then hâve been identified in the hands of the executors, it 
may well be that the plaintiffs might hâve maintained a bill in equity to 
recover the spécifie property, and in that proceeding they might also 
hâve recovered the dividends as an incident to the principal. They 
knew that the estate held 319 shares of the Corn Exchange stock, and, 
although on the face of the certificates ail thèse shares were in the 
name of the testator individually, this did not prevent them from prov- 
ing that 60 shares were in fact the property of the trust. The produc- 
tion of the testator's books of account could hâve been compelled, the 
transfer books of the bank could hâve been reached, and the testimony 
of John S. was available then, as now. Moreover, as we understand 
the décisions of the Pennsylvania Suprême Court (Moore's Estate, 211 
Pa. 338, 60 Atl. 987; Crosetti's Estate, 211 Pa. 490, 60 Atl. 1081 ; Pax- 
son's Estate, 225 Pa. 204, 73 Atl. 1114; Williams' Estate, 236 Pa. 259, 
84 Atl. 848), this claim for the shares could hâve been presented and 
determined by the orphans' court, which could hâve disposed of the 
whole controversy in the exercise of its statutory powers. Assuming, 
however, that the plaintiffs were not confined to the orphans' court, but 
could hâve proceeded in any other court having jurisdiction of the 
parties and the subject-matter, the fact remains that no action of this 
or of any other kind was taken before any tribunal, and without ob- 
jection or appeal the executors were allowed to go on with the settle- 
ment of the estate, and with the conversion or distribution of ail the 
shares of stock under the decree of the orphans' court. Of this dis- 
tribution the plaintiffs had actual as well as constructive notice, and 
after ail the shares had thus been disposed of , either by conversion into 
money or by an award in specie, we think it clear that the claim became 
completely a claim for money. The dividends had always been money, 
and the shares themselves had now been transmuted into money, or 
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had been awarded to another person, so that the claim of the plaintiffs 
against the estate was now, not for the stock, but for its value, what- 
ever amount that might prove to be. For such a claim an équitable 
remedy was no longer necessary ; no accounting was required, except a 
mère arithmetical computation, and either a purely légal remedy or the 
remedy in the orphans' court was adéquate. As we regard the matter, 
the orphans' court was the more satisfactory tribunal, and in practical 
effect the District Court was of the same opinion, as may be seen by 
paragraph 9 on page 962 of 238 Fed. In a word, we think that the 
ground for a bill in equity disappeared after the stock had been con- 
verted or distributed, and this is the only subject that concerns us now. 

In No. 2233, the appeal of the Trust Company, the decree below is 
reversed, at the costs of the appellees, with instructions to dismiss the 
bill ; but this order is without préjudice to the right of the appellees, 
either to bring such suit at law as they may be advised to bring, or to 
Ipresent their claim to the orphans' court of Philadelphia county, to be 
there considered and disposed of as that court may see proper. 

The appeal of the plaintiffs, in No. 2245, which seeks to increase the 
amount of the decree below, is dismissed, at their costs. 



DAVIDSON et al. v. AMERICAN BLOWER CO. et al. 

(Circuit Court of Appeals, Second Circuit May 25, 1917.) 

Na 180. 

1. COBPOEATIONS €=>197 — ST0CKH0LDEE8— RiGHTS OF. 

The owners of a majorlty of the stock of a corporation cannot use 
their power to the préjudice of the mlnorlty stocbholders, and a court 
of equity wlll enjoln ail contracts or consplracies intended to préjudice 
the rights of the mlnorlty stockholders and dlsslpnte tlve property of the 
corporation, and for that purpose may enjoln the majorlty stockholders 
from votlng their stock, although such relief will be grauted only under 
Imperative necesslty. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 747, 74^ 
763, 764.] 

2. COBPOEATIONS ^=>197 — StOCKHOLDEBS— PROTECTION OF MlNOBITT STOOK- 

HOLDEBS. 

The indlvldual défendants owned a majorlty of the stock of a cor- 
poration, and one of them had a controlllng Intet^est in a second corjwra- 
tion, which was engaged In the s.«une llne of business and in compétition 
wlth the défendant corporation. The défendant corpoi-atlon clalmed pat- 
ents to certain appliances, and was Involved In litigation with tlie second 
corporation. One of the Indivldaial défendants had been urging a dis- 
missal of the litigation and the gratultous licensing of the second corpora- 
tion during the tlme when he could not vote liis stock because of votlng 
trust created at the time the défendant corporation was organized. Held 
that, where the indlvldual défendants had done nothing ill^al and 
threatened nothing illégal, the rights of the mlnorlty snareholders who 
deslred protection will be amply protected by enjoinlng the Indlvldual 
défendants froM wasting the assets of the corporation or attemptlng to 
monopollze the business in which It was engaged, and they ^oUld not be 
enjoined from voting their stock. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. §§ 747, 74&- 
763, 764.] 

«ssFor other cwea •«« wm« topic & KEY-NUUBER in aU K*r-Numb«r«d DIsmU & IndUH 
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Appeal from the District Court of the United States for the North- 
ern District of New York. 

Bill by Samuel Cleland Davidson and others, suing on behalf of 
themselves and other stockholders of the American Blower Company 
similarly situated, against the American Blower Company and others. 
From a decree for complainants, défendants appeal. Modified and 
afiSrmed. 

See, also, Sirocco Engineering Co. v. B. F. Sturtevant Co. (D. C.) 
208 Fed. 147; 209 Fed. 624. 

This is an appeal from an order of Judge Ray, in the District Court 
of the United States for the Northern District of New York, enjoin- 
ing the individual défendants Foss and Gifford, who own or control 
a majority of the capital stock of the American Blower Company, 
from combining to waste its property, and from combining together 
or with others to monopolize the business of manufacturing or selling 
raultiblade or propeller fans and blowers for exhaust or blowing, and 
from voting their stock, and also enjoining the défendant the Ameri- 
can Blower Company, its oiificers, agents, and inspectors of élection 
from permitting the stock of the said défendants to be voted. 

O. F. Hibbard, of New York City, for appellant Foss. 

William S. Haskell, of New York City (Millis, Griffin, Seely & 
Streeter, of Détroit, Mich., of counsel), for ai^pellants. 

Winthrop & Stimson, of New York City (Henry L,. Stimson and 
George Roberts, both of New York City, of counsel), for appellees. 

Angell, Bodman & Turner, of Détroit, Mich, (Henry E. Bodman, of 
Détroit, Mich., of counsel), for intervening appellees. 

Wm. J. & Wm. C. Roche, of Troy, N. Y., for certain intervening 
complainants. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. The manufacture and selling of the fans 
and blowers in question is a distinct and separate business of an In- 
terstate as well as intrastate character carried on by less than a dozen 
companies in this country. In the year 1899 the B. F. Sturtevant Com- 
pany did and it still does the largest part of this business. Next to it 
was the American Blower Company, a corporation of.Michigan. The 
défendant Foss owned a majority of the stock of each of thèse com- 
panies. In 1902 the complainant Davidson began to sell in this coun- 
try a new multibladed fan patented by him, called the Sirocco fan. 
It was admittedly superior to any fan then manufactured for the 
same purpose, and Davidson incorporated his business in the year 
1907 under the name of the Sirocco Engineering Company. 

In 1907 the Sturtevant Company began to manufacture a similar 
fan, called the multivane fan, because of which the Sirocco Company 
began a suit against the Sturtevant Company for infringement of 
Davidson's patents. The défendant Foss in that year entered into 
negotiations with a view to consolidating the Sirocco and the Blower 
Company, which resulted in the formation of a new company, the 
American Blower Company of New York, one of the défendants in 
this suit. The incorporation took place early in January, 1909, and 
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of effect as between the parties as of January Ist. It was advanta- 
geous to each company, because it gave the Blower Company a better 
fan than its own and to the Sirocco Company much-needed capital. 

The consolidation was carried through by an exchange of the new 
company's stock for the stocks of the old companies, and the défend- 
ant Foss continued to hold the majority of the stock of the new com- 
pany. The complainants say that they did not know how much stock 
Foss owned in the old company, because it was not ail in his name on 
the company's books ; but because he did control the Sturtevant Com- 
pany, and because of the pending infringement suit, they took précau- 
tions to prevent his influence f rom being detrimental to their interests. 
The corporate existence of the Sirocco Company was maintained to 
prevent the patent suit from abating, and it was made a part of the 
agreement that a majority of the stock of the new company should be 
put in a voting trust, two out of the three trustées to be stockholders 
of the Sirocco Company. This trust was to continue for five years, 
the longest term permissible under the laws of the state of New York. 
Furthermore, the granting of licenses under the Davidson patents was 
also put under the control of a board of three trustées who représentée 
the Sirocco interests. 

After the formation of the new company the défendant Foss con- 
tinually advised the discontinuance of the patent suit against the 
Sturtevant Company and the granting of a license under the Davidson 
patents to that company and other manufacturers without royalty. 
The burden of his correspondence was that there should be an arrange- 
ment between the two companies for the purpose of regulating and 
raising priées. This the Blower Company steadily refused to do, and 
continued to conduct its business in compétition with that of the Sturte- 
vant Company and ail other companies engaged in the trade with con- 
stantly increasing success. At the time the bill was filed the two 
companies did 70 per cent, of the trade in the United States, 40 per 
cent, by the Sturtevant Company and 30 per cent, by the Blower 
Company. October 9, 1913, the District Court handed down a déci- 
sion sustaining the Davidson patents. Sirocco Engineering Co. v. B. 
F. Sturtevant Co., 208 Fed. 147. 

January 1, 1914, the voting trust was to expire by limitation, at which. 
time it would be within the power of the défendant Foss to elect a 
board of directors agreeable to him. The minority stockholders nat- 
urally feared such a board would terminate the pending patent litiga- 
tion and grant a gratuitous license to the Sturtevant Company. Jan- 
uary 20, 1914, was the date of the annual meeting of the Blower Com- 
pany, but it was adjourned to February 19th, and thereafter from 
time to time, in pursuance of orders of the District Court. February 
10, 1914, the complainants requested the board of directors of the 
Blower Company to file a bill such as the présent bill, which request 
was declined. 

February 26, 1914, the complainants brought this suit in equity, al- 
leging that the défendants had combined to waste the assets of the 
Blower Company, to divert its business to the Sturtevant Company and 
to violate the Sherman Act of July 2, 1890, by raising priées and re- 
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straining compétition in foreign and interstate commerce, and article 
340 of the General Business Law of the state of New York in intra- 
state commerce. December 15, 1914, the Circuit Court of Appeals 
reversed the decree of the District Court and held the Davidson patents 
void for anticipation, as well as not infringed by the Sturtevant Com- 
pany. Sirocco Engineering Co. v. B. F. Sturtevant Co., 220 Fed. 
137, 136 C. C. A. 91. This decree removed the chief contention be- 
tween the Blower Company and the Sturtevant Company as competi- 
tors. The District Judge decided this suit on ail points in favor of the 
complainants and entered a decree as prayed for. 

[1] There can be no doubt that the majority owners of stock of a 
corporation cannot use their power to the préjudice of the minority 
owners and that a court of equity will enjoin ail contracts or cori- 
spiracies of the kind complained of in the bill. In proper cases they 
may be enjoined, even if only threatened. Vicksburg Water Co. v. 
Vicksburg, 185 U. S. 65, 22 Sup. Ct. 585, 46 L. Ed. 808. The Dis- 
trict Judge assumed from the previous conduct of the défendants 
Foss and Gifford, and particularly from the letters of Foss, that he 
would be likely to carry out the plans complained of through a board of 
directors elected by them, and that the complainants should be pro- 
tected against their doing so. To deprive stockholders holding a ma- 
jority of the stock from voting it, and to turn over the control of a 
corporation to the minority stockholders, is relief to be given only un- 
der imperative necessity. Undoiibtedly it may be donc in a proper 
case, and has been donc in some cases cited by the appellees. Milbank 
V. New York, Erie & Western R. R. Co., 64 How. Prac. (N. Y.) 20, 
in which the controlling corporation was enjoined from voting its 
stock in the controlled company because it was prohibited by statute 
from owning it; Dunbar v. American Tel. & Tel. Co., 224 III. 9, 79 N. 
E. 423, 115 Am. St. Rep. 132, 8 Ann. Cas. 57, which was on demurrer 
to a bill charging that the controlling corporation had purchased its 
stock in the controlled company for the purpose of restraining com- 
pétition'; Memphis R. R. Co. v. Woods, 88 Ala. 630, 7 South. 108, 
7 E. R. A. 605, 16 Am. St. Rep. 81, where it was found that the con- 
trolling corporation had for its own interest oppressed and defrauded 
the controlled company; George v. Central R. R. & Banking Co. of 
Georgia, 101 Ala. 607, 14 South. 752, in which the court found that the 
controlling corporation had bought its stock in the controlled company 
to restrain compétition and had used its control to waste the prop- 
erty of the controlled company ; Steele v. United Fruit Co. (C. C.) 
190 Fed. 631 ; Id., 194 Fed. 1023, 114 C. C. A. 666, in which the court 
found that the controlling company had bought its stock in the con- 
trolled company, used it to restrain compétition, and subordinated the 
interests of the controlled company to its own. 

[2] In thèse cases, and others that could be cited, the illégal acts 
complained of had been actuàlly carried out or were admitted or were 
explicitly threatened. In the présent case nothing illégal has been donc, 
and nothing illégal has been threatened, although the complainants had 
reason to apprehend that the défendant intended to do thèse things if 
he could. We think the complainants will be sufficiently protected 
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if the défendants be enjoined, either severally or in combination from 
wasting or attempting to waste the Blower Company's property, or 
from restraining or monopolizing or attempting to restrain or monop- 
olize the business of manufacturing and selling multiblade or propel- 
1er fans and blowers. 

As so modified, the decree is affirmed, with costs of this court to 
the appellants. 



DEVORKIN V. SECUEITY BANK & TRUST CO. OF MEMPHIS, TENN. 

(Circuit Court of Appeals, Sixtti Circuit. June 30, 1917.) 

No. 2976. 

1. Bankruptct ©=5414(1) — Pboceedincs for DiscitAROE— Questions of Fact. 

Whlle in sonie cases a bankrupt's failurc to keep any systematic boolts 
or records would of itself reqiiire tlie conclusion tliat this was done with 
Intent to conceal, such conclusion is not generally inévitable, and the in- 
ference is one of fact, to be drawn from the proofs in a particular case. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 720.] 

2. Bankruptcy <g=3l80 — Fbaudulent Transfers— Secbet Tkust fob Gban- 

TOR. 

The law implies a fraudulent intent from a debtor's conveyance with. 
a secret trust reserved for bis benefit. 

[Ed. Note.~For other cases, see Bankruptcy, Cent. Dig. |§ 252, 253.] 

3. Bankkuptct iS=>407(3) — Dischakge— Grounds fok Denial— Fraudulent 

Transkers. 

In deciding whether a conveyance by a bankrupt hindered, delayed, and 
defrauded creditors, so as to defeat a discharge, It is of no controUing 
Importance that the trustée has not been able to avoid it, or even that 
lie has not tried to avoid it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 740, 742-749.1 

4. Bankruptcy ®=3407(3) — Discharge— Gbounds foe Dbnial— Fraudulent 

Tbansfers. 

The transfer by a bankrupt of an absolutely worthless equity of re- 
dem'ption is not a sufflcient ground for refusing a discharge, even though. 
the trustée might get something to which he was not entitled as a bonus 
for a release of the projierty by him. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 740, 742-749.1 

5. Bankkuptct <@ï=414(1) — Fraudulent Tbansfers— Bueden op Proof. 

A bankrupt owned a half Interest In real estate, the whole of whlch 
was worth $10,000 or $12,000. His Interest was incumbered by one-half 
of a mortgage for $5,000, and by a purchase-money lien for $1,000 and 
a mortgage or deed of trust for $3,000 on his half interest. Hls attomey, 
who procured the loan secured by this last mortgage, felt morally respon- 
sible for the loan, and, fearlng that on a foreclosure sale or la the hands 
of the trustée enough would not be realized to pay this mortgage, took 
a «conveyance of the real estate, and agreed to advance whatever funds 
were necessary to meet payments on the incumbrances and to give the 
bankrupt two years within which to redeem. Ileld that, under the clr- 
cumstances, the trustée had the burden of showing that the creditors 
whom he represented might hâve been injured by this conveyance. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. g 720.] 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge. 

SsaFot otlier cases see same topic St KEY-NUMBSR in ail Key-Numbered Dlgests & Indexes 
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In the matter of Nathan Devorkin, bankrupt. F'rom an order sus- 
taining- the objection of tlie Security Bank & Trust Company of Mem- 
phis, Tenn., to the bankrupt's application for discharge, the bank- 
rupt appeals. Reversed and remanded. 

Léo Goodman, of Memphis, Tenn., for appellant. 
H. R. Boyd, of Memphis, Tenn., for appellee. 

Before Wy\RRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Devorkin was adjudicated a voluntary 
bankrupt, and directly thereafter filed bis pétition for a discliarge. 
The Security Eanl<: & Trust Company was a creditor, and supported 
opposition to the discharge by the spécifications (1) that the bankrupt, 
with attempt to conceal liis financial condition, had failed to keep tlie 
necessary books of account or records; and (2) that the bankrupt had 
transferred bis interest in certain real estate with intent to hinder, 
delay, and defraud his creditors. The matter was sent to a référée, 
who heard proofs and found as facts that, while the bankrupt had 
wholly failed to keep books, this had not been donc with intent to con- 
ceal his financial condition, and that the transfer of the real estate was 
a bona fide transaction, without intent to hinder, delay, or defraud. 

The creditor treated the referee's report as that of a spécial master 
in equity, and challenged the resuit through exceptions. Upon the 
review thus invoked, the District Judge did not pass upon the first spéc- 
ification, but held that the real estate transfer had the inévitable effect 
to hinder, delay, and defraud, and that, therefore, the second spécifi- 
cation should be sustained, and the application for discharge be de- 
nied. The bankrupt appeals. 

[1] 1. We see no cause to disturb the finding of the référée that the 
failure to keep books was not with that intent which is made the 
basis for preventing a discharge. It appears that for three years, 
and since Devorkin had been the sole proprietor of the business, he 
had kept no books. The dealings were small and practically for cash ; 
the debts proved were — largely — those left over from an old connec- 
tion. Doubtless there are cases where the failure to keep any syste- 
matic books or records would, of itself, require the conclusion that it 
was donc with the intent to conceal, but such conclusion is by no 
means inévitable. The inference is one of fact to be drawn from the 
proofs in a particular case. Sheinberg v. Hofïman (C. C. A. 3) 236 
Fed. 343, 149 C. C. A. 475 ; Sherwood Co. v. Wix (C. C. A. 4) 240 

ped. 692, ce. A. . Cases like Paper v. Stern (C. C. A. 8) 

198 Fed. 642, 117 C. C. A. 346, and In re Hanna (C. C. A. 2) 168 Fed. 
238, 93 C. C. A. 452, are not inconsistent with this rule. 

[2] 2. Devorkin owned a half interest in a pièce of business real 
estate, the whole of which had cost $10,000 or $12,000. His inter- 
est was incumbered by one-half of an old mortgage for $5,000 cover- 
ing the entire title, by $1,000 unpaid lien for the purchase priée of his 
half interest, and by a mortgage or deed of trust for $3,000 upon his 
half interest, given by him more than a year before to secure a cash 
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loan for money needed on account of old liabilities in which Devorkin 
was involved. This last loan had been secured for him through the 
favorable représentations of Mr. Goodman, his attorney, and Mr. 
Goodman felt a measure of moral responsibility upon the loan. Short- 
ly before bankruptcy, and with knowledge on Goodman's part that it 
was imminent, Devorkin made a deed to Goodman of his half inter- 
est, and it is this conveyance which is the basis of the second spéc- 
ification. The testimony is undisputed that this deed was made at 
Goodman's advice and request, and because the first mortgage was 
about coming due and some refunding and extensions would be nec- 
essary, or else it would be foreclosed, and it was apprehended that 
not enough would be realized to pay the $3,000 mortgage, and there 
would be a loss thereon for which Goodman would feel responsible. 
He also thought that, if Devorkin's title passed to a trustée in bank- 
ruptcy, any refunding or extension contracts would be impossible, 
and thus foreclosure and loss could not be avoided, while, if the title 
was put in his name, he could arrange the necessary extensions. He 
therefore agreed that in exchange for the deed, which would enable 
him thus to protect the existing junior mortgage, he would advance, 
, personally, whatever funds were necessary to meet payments that must 
•be made on the incumbrances, and would give Devorkin two years 
within which to redeem the property by paying whatever might thus 
accumulate against it. 

It is entirely plain that this transaction, when thus fully stated, did 
not inherently involve any hindering, delaying, or daf rauding of credi- 
tors. It was, at most, a conveyance of Devorkin's equity of rédemption 
by way of further security for existing debts ; and the mère giving of a 
préférence is no reason for denying a discharge. The trouble is that 
this trust was not expressed on the face of the deed, which (as we 
understand the record) appeared to be absolute and unconditional ; 
and this situation suggests, if it does not reveal, a conveyance with a 
secret trust reserved for the grantor's benefit — a transaction as to 
■which the law implies a fraudulent intent. 

[3-5] This leads us to the question which counsel hâve chiefly ar- 
gued — whether the equity thus conveyed was worth anything. In de- 
ciding whether a conveyance had the effect to hinder, delay, and defraud 
creditors, it is of no controlling importance that the trustée has not 
. een able to avoid it, or even that he has not tried to avoid it, and, 
doubtless, in the absence of any proof, there would be some presump- 
tion that property conveyed by the bankrupt had value ; but it is 
none the less certain that a deed cannot be intended to or hâve the 
efifect to hinder, delay, or defraud creditors, unless it is a conveyance 
of something rather than of nothing, and we cannot regard the transf er 
of an absolutely worthless equity of rédemption as a sufficient ground 
for refusing a discharge. If such conveyance releases a right of pos- 
session pending foreclosure, which would be of substantial value to 
the trustée, that would make a question on which this record is silent ; 
but the mère fact that the trustée might get something for a release 
paid to him as a bonus, and not because he was entitled to it, but to 
avoid trouble — this mère fact we cannot think enough to give condem- 
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natory character to the transaction. We cannot escape the conclusion 
that the circumstances of this case — the cost of the property, the ad- 
tnitted incumbrances, the apparent fear of ail parties that the prop- 
erty would not pay the incumbrances, and the character of the contract 
accompanying the transfer — were sufficient to put upon the trustée 
the burden of showing that the creditors whom he represented might 
hâve been substantially damnified. This burden was not met ; but we 
are not inclined, for that reason alone, now to direct that the discharge 
be granted. The objecting creditor rested on a misapprehension. If 
the objecting creditor desires, there should be a further hearing on this 
issue; we décide now only that the making of the deed, under the 
circumstances shown, does not of itself necessarily bar the discharge. 
Lacking an application for such further hearing, made within 30 days 
after mandate, the discharge should be granted. 

The order must be reversed, and the case remanded for further 
proceedings in accordance with this opinion. 



THE TBANSFBE NO. 15. 

TBK LANSING. 

(Circuit Court of Appeals, Second Circuit May 8, 1917.) 

Nos. 241, 242. 

1. Collision <g=j95(2)— Stkamship and Mbeting Tow— iNSumciKNT Look- 

OUT, 

A collision In the daytime on East River between a steamshlp, whlcli 
was passlng up on the deep water range, and one of two car floats along- 
slde a meeting tug, held, on confllcting évidence, due solely to the fault of 
the tug In misunderstandlng the steamer's passlng signal of two whlstles, 
whlch was justlfled by the positions of the vessels, probably because of 
not havlng a lookout in the bow, and so crossing the signal and turnlng 
to starbonrd acioss the course of the steamshlp, whlch at once stopped 
and reversed, but too late to avold collision. 

[Ed. Note.— For other cases, see Collision, Cent Dig. f§ 20O-202.] 

2. Collision <3=>9&— Précautions in Habbob— Lookout. 

It is Incumbent on a vessel navigating New York Harbor and vlanlty, 
even in the daytime, to maintain a vigilant lookout 
[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 211, 212.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the Lansmg Steamship Company, 
Incorporated, owner of the steamship Lansing, against the steam tug 
Transfer No. 15 and car float N. Y., N. H. & H. R. R. No. 41, the New 
York, New Haven & Hartford Railroad Company, claimant, with cross- 
libel kgairist the Lansing, in which the Seaconnet Coal Company in- 
tervened. Decree against the Lansing, and the other parties appeal. 
Reversed. 

Appeal in admiralty from decree dismissing the libel of the steam- 
ship Lansing against the steam tug Transfer No. 15, and sust^ning 

«=3For other c»M sec «une toplc * KiCY-NUMBBR IB ail Key-Nuinb«r«d DlgMta * tedeiw 
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the libel of the steam tug against the steamship. The cargo of the Lan- 
sing belonged to the Seaconnet Coal Company, which intervened pro 
interesse suc in the action against the Transfer No. 15. The intervener 
also appealed. 

James T. Kilbreth and Irving Miller, both of New York City, for 
the Transfer No. 15. 

Robinson Leech, of New York City, for the Lansing. 

Blodgett, Jones, Bumham & Bingham, of Boston, Mass, (Edward 
E. Blodgett, of Boston, Mass., of counsel), for intervener. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. [ 1 ] The collision out of which thèse liti- 
gations arose occurred off the ferries at the foot of Whitehall street, 
Manhattan, on a fair afternoon (April 19, 1916), when the wind was 
light, the weather clear, and the East River tide still running ebb, al- 
though the tide had begun to rise. The Lansing is a steamer 250 feet 
long, originally built for traffic on the Great I<akes, and of very slow 
speed. The Transfer No. 15 is an able tug 125 feet long, and had in 
tow a loaded carfloat on each side, each fioat being 327 feet long. The 
Lansing was bound up the East River ; the Transfer, with her floats, 
was coming down, intending to round the Battery and proceed to the 
New Jersey shore. There was no unusual amount of traffic in the 
neighborhood, and the évidence contains no suggestion that any vessel 
not proceeded against interfered with navigation. The collision was a 
violent one between the bow of the Lansing and the port side of the 
Transfer's port carfloat, about 50 feet abaft her forward end. That 
such a collision could happen in broad daylight is of itself almost évi- 
dence of négligence. The Tugboat No. 6, 170 Fed. 306, 95 C. C. A. 
502. ■ 

On considération of the pleadings and the testimony of those in 
charge of the navigation of the coUiding vessels, we find it impossible 
to harmonize their statements or to arrive at any story of collision 
not somewhere denied in vital détails. There are some points, however, 
so conclusively proven as to dominate, and f rom thèse controUing f acts 
we deduce a resuit favorable to the Lansing. That steamer entered the 
channel between the Battery and Governor's Island upon the "deep 
water range." Such is the testimony of her master, while the captain 
of the Transfer admitted that when he first noticed the steamship (he 
being above Pier 7, East River) she was on that range. The Transfer 
and her tow, by the statement of her own master, "came down the East 
River to go under the Brooklyn Bridge, and proceeded down about in 
the middle of the river, favoring the New York shore." The tug 
master's intention was "to follow the middle of the river as near as 
possible, and as we proceed down we keep drawing in to the New York 
shore." The Lansing against the tide was making not over 3 miles 
an hour by the land, while the Transfer on her own testimony was 
similarly going at the rate of at least 9 miles an hour. The place of 
collision was off the ferries nearest to Pier 4 East River, and about 
1,000 feet oiï the pier ends. This is the évidence of the master of a 
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tug which was lying off the ferries, who had a full view of the collision, 
and was introduced as a witness on behalf of the Transfer. The dis- 
tance from the pier end given by him puts the place of collision on the 
"deep water range." The heading of the Transfer and her floats at 
the moment of impact is plainly testified to by her master, who, when 
asked how his boat was heading at the time they came together, re- 
plied : 

"I should think tliat my boat was heading dlrectly toward * • * the 
Staten Island ferry rack." 

With the place of collision thus fixed, and the bearing of tug and 
tow also fixed within narrow limits, we next inquire as to the angle of 
collision. On this point there is practical unanimity among the witness- 
es — it was a right-angled blow — a statement amply confirmed in our 
opinion by the nature of the wounds. But if the blow was right-angled, 
the point of contact substantially on the deep water range, and the tug 
and carfloats heading for the ferry racks nearest Pier 4, the conclu- 
sion is mathematical that the Lansing at collision was on the range, and 
had never substantially altered her course from the moment she was 
first seen by the Transfer. Such is her évidence, which in our judg- 
ment is confirmed by the foregoing. 

The hopeless conflict of évidence herein relates to the signais given 
and the relative bearings of the two vessels at the time of giving them. 
There is a fair prépondérance of évidence that the Lansing blew first, 
giving a signal of two whistles. That the first signal was given by the 
Lansing is admitted in the Transfer's pleadings, but it is said to 
hâve been a signal of one blast. It is proved as a two-whistle signal, 
and we perceive no reason why it should not hâve been heard and un- 
derstood by the Transfer, which undoubtedly replied with one whistle. 

The vital point is whether, when the Lansing blew two whistles, she 
had the Transfer on her port or starboard bow. The testimony on 
this is utterly irreconcilable ; but when it is observed that the vessels 
when not over half a mile apart were approaching each other at 
the rate of at least 1,100 feet a minute, that the collision occurred 
on the deep water range, with the port side of the Transfer's floats 
in the act of crossing the Lansing's bow, and the floats and tug 
heading for the upper ferry .slips, we think it demonstrated that 
in order to produce collision the tug and tow must hâve come (under a 
port helm) from the Lansing's starboard side. 

It is not thought that the Transfer was as far over to Brooklyn (or 
starboard), when the Lansing blew two whistles, as the captain of the 
steamer asserts; but she was enough to starboard of the Lansing's 
course to render a two-whistle signal (under the meeting rule) proper. 
This is in accord with the Lansing's évidence, and is very nearly ad- 
mitted by the master of the Transfer when he assented to counsel's 
proposition that, if he had understood the Lansing's first signal as of 
two whistles, he could "hâve answered with two and safely gone down 
on her starboard side." 

Thus we find that this disaster occurred through a misunderstand- 
ing of whistles, for which no excuse is profifered; as a resuit thereof 
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the Transfer ported and hard-aported, and so threw herself directly 
across the path of the Lansing, which immediately upon hearing the 
Transfer's single whistle stopped, reversed, and gave the alarm. The 
steamer was struck substantially on the deep water range ; she did not 
change her course, and indeed scarcely had time so to do. 

The reason for this misunderstanding of signais is largely found in 
the insufficiency of the Transfer's lookout. The master of that tug 
had a deckhand on top of the cars on the starboard float. His duties 
seem to hâve been for the most part to announce "small craf t, gasoline 
boats, and rowboats." He must hâve seen the Lansing; should hâve 
heard her whistles and understood them and reported them. But (ac- 
cording to his captain) the only attention he paid to the steamer was, 
after the Transfer had put her wheel hard aport, to ejaculate, "I won- 
der where that fellow thinks he is going." 

[2] We hâve recently insisted upon the necessity of a lookout, and a 
good one, even in the daytime. Delaware, etc., Co. v. Central R. R. 

Co., 238 Fed. 560, C. C. A. ). The rule is equally to be insisted 

upon hère, for it can hardly be doubted that a vigilant lookout would 
hâve announced the Lansing's signal which the master (who was solely 
in charge of a flotilla of the weight and capacity of a large océan 
steamer) might easily misinterpret, as he unquestionably did. 

Finding that the situation of thèse vessels when they were between 
a quarter and a half a mile apart was such that the Lansing had the 
Transfer on her starboard bow on a course which made a passing star- 
board to starboard proper within the meeting rule, it is ordered that 
the decrees below be reversed, with one bill of costs to the appel- 
ants in this court, and the cause remanded, with directions to dis- 
miss the libel against the Lansing and sustain that against the Transfer 
No. 15. 



HANSEN et al. y. UNIFORM SEAMLESS WIRE CO. 

(Circuit Court of Appeals, First Circuit. June 15, 1917.) 

No. 1259. 

1. Corporations <©=>.S0S(G) — Officebs — Sai^ary — Amount. 

Where the général manager of a corporation abandoned ail claira for 
salary at the rate flxed In a written contract for ten years, aud It was 
nnderstood between him and the treasurer of the corporation that the 
siims paid to Iilm as salary should be in full for his services, In view of 
the corporation's flnanclal condition, he had no elaim against the company 
for additional salary, either on express contract or under a claim In 
quantum meruit. 

[Kâ. Note.— For other cases, see Corporations, Cent. Dig. §§ 1341, 1342.] 

2. Fbatjus, Statuts or (©=44(3), 139(1) — Contbacts of Emplotment — Time of 

PERFOR^fANCE. 

The agreement under which such gênerai manager was paid was not 
within the statute of frauds, as it did not eover any flxed period, and 
waa fnlly exeeuted by hoth parties. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §§ 6G, 

334, 337.] 

' 

®=»For other cases see Bam« topic & K&Y-NUMBER In ail Kejr-Numbered Dlsests Jb Indexes 
243 F.— 12 
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3. Bankrtjptcy ig=>eO — AcTs of Banketjptcy— ^Application for Eeceiveb- 

SHIP. 

The directors of a foreign corporation voted to apply for a recelver- 
ship or for bankruptcy, and a committee was appoiiited with power to 
act ; but no action was taken purstiant to the vote, and the application 
for a recelver was made by four stockholders, three of whom were credl- 
tors, under Gen. Laws, E. I., e. 213, § 27, as amended by Laws li)09, e. 
424, which authorizes the appointment of a recelver for a foreign cor- 
poration on the pétition of any stockholder or credltor. Held, that the 
corporation did not apply for a recelver, thereby committing an act of 
bankruptcy, especially as, under the statute, the application could not 
hâve been made by the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 80.] 

Appeal from the District Court of the United States for the District 
of Rhode Island; Arthur L. Brown, Judge. 

Pétition by Charles E. Hansen, doing business as the Platinide 
Company, and other s, to hâve the Uniform Seamless Wire Company 
adjudicated a bankrupt, in which Conley & Straight intervened. From 
a decree dismissing the pétition (235 Fed. 616), the petitioning creditors 
appeal. Affirmed. 

Peter C. Cannon, of Providence, R. I. (James T. Egan, of Provi- 
dence, R. L, on the brief), for appellants. 

E. Butler Moulton and J. Jérôme Hahn, both of Providence, R. I. 
(Mumford, Huddy & Emerson, Hahn, Joslin & McCanna, and Charles 
C. Mumford, ail of Providence, R. L, on the brief), for appellee. 

Before DODGE and BINGHAM, Circuit Judges, and HALE, Dis- 
trict Judge. 

BINGHAM, Circuit Judge. This is an appeal from a decree en- 
tered in the United States Court for the District of Rhode Island în 
favor of the respondent, the Uniform Seamless Wire Company, a 
Maine corporation, doing business at Providence, and Conley & 
Straight, interveners, dismissing a pétition brought by Charles E. Han- 
sen, doing business under the name of the Platinide Company, Wil- 
liam H. Miller & Sons, J. M. Anthony & Ce, and Joseph. T. Boland, 
ail of Providence, asking to hâve the Uniform Seamless Wire Company 
declared a bankrupt. 

In the pétition it was alleged that the petitioners were creditors of 
the Wire Company, whose claims amounted to more than $500, and 
that the company had committed an act of bankruptcy, in that, being 
insolvent, it had, on the 7th day of March, 1916, applied for the ap- 
pointment of a recelver under the laws of the state of Rhode Island. 
In answering the pétition, the respondents denied that the Wire Com- 
pany had committed an act of bankruptcy, and that Boland was a cred- 
itor of the company. If Boland was not a creditor, the claims of the 
other petitioners did not equal the requisite jurisdictional amount. 
The application for the recelver alleged that the corporation was insol- 
vent, in that it was unable to pay its debts as they matured. In re Wil- 
liam S. Butler & Co., Inc., 207 Fed. 705, 125 C. C. A. 223 ; s. c, Pal- 
menberg v. WilHam S. Butler & Co., 231 U. S. 752, 34 Sup. Ct. 322, 

(S=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Inflesea 
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58 L. Ed. 467; Maplecroft Mills v. Childs, 226 Fed. 415, 141 C. C. 
A. 245. 

In the District Court, Boland was found not to be a créditer, for 
the reasons : 

(1) That the contract purporting to be executed May 20, 1909, be- 
tween the corporation and Boland, employing the latter as gênerai man- 
ager of the corporation at a salary of $100 per week for the term of 
ten years from May 14, 1909, was not a contract in substance, but in 
form only, and was never assented to at any time by any person rep- 
resenting the corporation independently ; (2) that Boland abandoned 
ail claim for salary at the contract rate ; (3) that Boland, by his f allure 
for about six years to assert his claim for salary at the contract rate, 
and by his knowledge that no indebtedness for the claim was stated as 
a liability of the corporation, was estopped as against ail other stock- 
holders and ail creditors from asserting his claim against the corpo- 
ration ; and (4) that, as the corporation was without f unds with which 
to conduct its business unless its preferred stock could be sold, Boland, 
as owner of substantially ail the common stock, was interested in cre- 
ating and maintaining a crédit for the company, and, through an ar- 
rangement with the treasurer, accepted sums from time to time in 
payment for his services as gênerai manager, and thereby foreclosed 
any right he may hâve had to recover a larger sum on quantum meruit. 

[1, 2] Varions contentions are made; but we do not find it neces- 
sary to consider ail of them, and in particular whether the court 
erred in holding that the contract of May 20, 1909, between Boland 
and the Wire Company was invalid, or in holding that Boland was 
estopped to assert his claim as a créditer, for it seems to us that the 
évidence fuUy warrants the finding of the court below that Boland 
abandoned ail claim for salary at the rate named in the contract of May 
20th, and that, in view of the financial condition of the company and 
his conduct in the premises, it was understood between him and Astle, 
the treasurer, that the sums paid to him as salary should be in f ull for 
his services, and that, having waived or abandoned his right to the 
salary stipulated for in the contract of May 20th, and agreed to accept 
the sums paid him in satisfaction for his services, he has nd claim 
against the company, either on the express contract or under a claim 
in quantum meruit. The agreement under which he was paid for his 
services was not within the statute of frauds, for it did not cover any 
fixed period and was fully executed by both parties. 

[3] We are also of the opinion that the pétition could bave been dis- 
missed on the ground that the Wire Company, if insolvent, had not 
committed an act of bankruptcy as alleged in the pétition. The alléga- 
tion was that the corporation, being insolvent, on the 7th day of March, 
1916, applied for a receiver of its property under the laws of the state 
of Rhode Island ; and the question is whether the corporation, assum- 
ing it to hâve been insolvent within the meaning of the Bankruptcy 
Law (which it was not, if Boland was not a creditor), applied for a re- 
ceiver. It appeared in évidence that, at a meeting of the directors of 
the corporation on March 6, 1916, it was voted to apply for receivership 
or for bankruptcy, and a committee, consisting of two of the direc- 
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tors, was appointed with power to act in the matter. No action appears 
to hâve been taken pursuant to this vote. The appHcation for the 
receiver was made, not by the corporation, but by four of its stockhold- 
ers, ail of whom, but one, were also creditors of the corporation, pur- 
suant to section 27, chapter 213, of the General Laws of the State of 
Rhode Island, as amended by chapter 424 of the Session Laws of 1909, 
which provides : 

"Whenever any corporation incor'porated nnder tluî laws of any otlier state, 
and having an estate or eft'ects In this state, is inK<jlvent, * * « ttie sii- 
perior court may, upon the pétition of any stoci^holder or creditor of sueli 
corporation incorporated under the laws of any otlier state, and upon such reu- 
sonable notice as the court may prescribe, appoint a receiver of Its estate and 
effects in this state, and distribute the saine in accordance with the équitable 
rights of the parties." 

As the Wire Company was a foreign corporation, it could not, un- 
der the provisions of this statute, make an application for a receiver, 
and the weight of the testimony is that the application in question 
was not made in behalf of the corporation, pursuant to the vote of 
the directors, but, as stated in the application, in behalf of the petition- 
ers as stoekholders and creditors of the corporation. 

The assignment of error relating to the refusai of the court below to 
reopen the case for further évidence raises no question of law. The 
petitioners, so far as the record discloses, had full opportunity at the 
trial to présent their évidence. The case having been closed, it was 
discretionary with the trial judge whether he would thereafter reopen 
the same. 

Entertaining thèse views, we think the court below did not err in dis- 
missing the pétition. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 



WHITXEY V. NEW YORK SCAFFOLDIXft CO. 

(Circuit Court of Appeals, Eighth Circuit. April 2, 1917. Eeliearing Denied 

May 16, 1917.) 

No. 4766. 

1. Patents <S='328— Contributoby Infringemext— Scaffold. 

The manufacture and sale of the holsting device of the Whltney patent. 
No. 1,114,8.32, held on the évidence not to eonstitute coi>tributory iu- 
fringement of the Ilenderson patent, No. 959,008, for a scattold. 

2. Patents <S='259— Oontkibutory Infrinobmbxt— Intention. 

The question in contributory infrlugem'ent is wheUier or not the de- 
fendant made or sold hls machine or Improvement with the intent or 
purpose of aiding another in the unlawful lualiing, seliing, or using of a 
third person's patented Invention, and the burden is on the plaintifC to 
establish the affirmative of this issue. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 400-402.] 

3. Patents <S=237— Infeingement — "Mechanical Equivalent." 

The term "mechanical équivalent," when applied to the inten>retatlon 
of a ploneer patent, has a broad and gênerons signification, while its 

®=>For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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meaning is very nnrrow and liraited wlien it conditions the construction 
of a patent for sliglit improvenieiit. 

\Va\. Note.— For otlier cases, seo Patents, -Cent. Dig. §§ 374, 375. 

For otlier detinitions, see Words and Plirases, First and Second Séries, 
Media iiical Equivalent.] 
4. Patems (J=3l(r)—CoxsTEUCTioN— Limitation of Claims. 

Wliero an inventor has pointed out and clainied in his patent the com- 
biuation or improviuiient he claims as Lis invention, lie diselalms and 
dedicates to the ])ul)lic any otlier com'blnation or improvenient apparent 
froni liis spécification and claims, not a mère évasion of his own. 

|Fd. Note. — For other cases, see Patents, Cent. Dlg. § 241.] 

Appeal from the District Court of the United States for the District 
of Nebraska ; Thomas C. Munger, Jtidge. 

Suit by the New York Scaffolding Company against Egbert Whit- 
ney. From an order granting an interlocutory injunction, défend- 
ant appeals. Reversed. 

See, also, 224 Fed. 452, 140 C. C. A. 138. 

Robert H. Parkinson, of Chicago, III. (Wallace R. Lane and George 
Mankle, both of Chicago, 111., on the brief), for appellant. 

C. P. Goepel, of New York City, and Paul Bakewell, of St. Louis, 
Mo., for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and RINER, 
District Judge. 

SANHORN, Circuit Judge. This is an appeal from an interlocu- 
tory decree based on letters patent No. 959,008 to F. H. Henderson, 
which enjoins Whitney, the défendant below, from manufacturing 
or selling scaffold hoisting devices like those shown in patent No. 
1,114,832 issued to Whitney on October 27, 1914, on the ground that 
such manufacture and sale constituted contributory infringement of 
Claims 1 and 3 of the former patent, which read in this way : 

"1. A scaflVild consisting in the corabination of crossbeanis, floor pièces 
extendiiig between such beams. and a hoisting device associated with each 
end of each beam, each hoisting device consisting of a continuons U-shaped 
métal bar extending around the under side of and upward from the associated 
beam, and a hoisting drum rotatably supported by the side members of such 
bar." 

'vS. A scafCold consisting of a plurality of U-shaped bars arrangea in pairs, 
a crossbeam laid in and extending between each pair of such U-shaped bars, 
a floor laid upon said cross-beam, a drum rotatably supported between the 
upwardly extending side raembers of each of said U-shaped bars, and means 
for controUing the rotation of said dnim." 

This suit was originally brought against Whitney for an infringe- 
ment of thèse claims by the manufacture and sale of hoisting ma- 
chines like those described in letters patent No. 998,270 issued to him 
on July 18, 1911. In those machines Whitney used for his hoisting 
frames meta! bars bent in the form of the inverted letter "U," hoist- 
ing drums rotatably supported on brackets on the vertical side members 
of the U-shaped bars, supporting rods of métal connected with and 
securely fastened to the lower ends of the vertical side members of 

<S=>For other cases s«e satpe toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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his U-shaped frames, upon which rods he supported crosspîeces or 
putlogs upon which the planks or sheeting of the scaffold rested 
without fastening in any way the crosspîeces or putlogs to the lower 
bars of the frames upon which they rested. This court was of the 
opinion that the making and selHng of thèse machines by Whitney for 
use by third parties in combination with the crossbeams and floor 
pièces of the combinations of Claims 1 and 3 of Henderson's patent 
constituted an infringement of the latter, and it accordingly directed 
the issue of an injunction against their manufacture and sale by Whit- 
ney. New York Scafifolding Co. v. Whitney, 224 Fed. 452, 460, 463, 
140 C. C. A. 138, 146, 149. 

[1] After the court below had issued its injunction pursuant to that 
opinion, the scaffolding company made a motion in this case in the Dis- 
trict Court for a similar injunction against the manufacture and sale 
by Whitney of hoisting machines like that portrayed in his patent 
No. 1,114,832. The latter machines were called by Whitney, and were 
known in the trade, as the "Little Wonder Machines," and for con- 
venience they will be so styled, and the machines like that described 
in Whitney's patent. No. 998,270, will be called Whitney's first ma- 
chines in this opinion. 

The Little Wonder machine consisted of a rectangular frame and 
a hoisting device. The frame was made of two vertical métal side 
rods, which were connected by two métal bars fastened to the side 
rods, one at the top and the other at the bottom of the frame. Each 
of thèse bars was perforated by three holes, one at each end, through 
which the side bars respectively passed and in which they are fastened 
by nuts, and one in the center through which the steel wire cable sus- 
pending from above and bearing the frame, hoisting device, and scaf- 
fold passes and works. The hoisting device consists of two automatic 
clutches "adapted to engage a suspending cable, means for holding the 
clutches constantly in vertical alinement and for carrying a load sus- 
pended therefrom, means for working the clutches repetitiously to- 
ward and from each other in such alinement upon the cable, and means 
for releasing the clutches severally." Thèse clutches are located in two 
aliriing clutch boxes, each box bas a vertical peripheral split tubular 
wall, formed in duplicate wall sections marginally contacting with 
each other. Each box has a cap fitted over the top of its tubular 
wall and an inverted cap fitted under the bottom of its tubular wall. 
By means of thèse caps which are perforated in the center for the 
movement of the suspending cable, the wall sections are held to- 
gether, and by means of terminal perforations in the caps for the ver- 
tical side rods of the frame the upper box is held in rigid engagement 
and the lower box in sliding engagement with tlie vertical side rods. 
Two duplicate vertically disposed serai tubular jaws in each box mount- 
ed on springs, registering with each other face to face, held in po- 
sition by transverse sliding arms working in transverse slots as the 
jaws approach to and recède from each other, but movable vertically 
in unison between anti-friction rollers interposed between the walls of 
the box and the jaws, constitute the clutch. The jaws hâve inter- 
nai rib-like teeth to bite the cable which passes between them, and 
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«ach jaw has an external wedge-like projection on its back to pro- 
duce and release the bite as the clutch is made to rise and fall in the 
box. When in their normal position both cliitches grip and hold the 
suspending cable. The lower clutch, whose box has a sliding en- 
gagement with the side rods of the frame, is movable vertically by 
means of a lever. To raise the load a workman first lifts the free 
end of the lever, thereby releasing and raising the lower clutch box, and 
then forces down the lever, thereby bringing the lower clutch into ac- 
tion and releasing and hfting the upper clutch from which the load is 
suspended. By thus raising and lowering the lever, like a pump handle, 
lie causes the machine with its load, the scaffold frame and hoisting ma- 
chine, to climb the cable much as a sailor climbs a rope. The first and 
third claims of patent No. 1,114,832 describe very well the L,ittle 
Wonder and, when compared with the first and the third claims of 
Henderson's patent and with Whitney's first machine, which bas the 
U-shaped bar and the hoisting drum and means for operating it 
rotatably supported between the side members thereof, illustrate the 
similarities and différences between the L,ittle Wonder and Hender- 
son's machines and Whitney's first machine. Those claims read in 
this way : 

"1. A hoisting macliine of the speclHed class, comprlsing two automatlc 
clutches adapted to grip altematlvely a suspending cable, means for raising 
^ud lowering the elutches Independently on the cable, and a suspended frame, 
upheld by the elutches alternately and provided with means for holding 
both elutches in vertical alinement." 

"3. A hoisting machine of the speelfied class, comprlsing two automatlc 
elutches, means for holding the elutches in vertical alinement and for carry- 
Ing a suspended load. means for movlng the elutches toward and from eaeh 
other in such alinement, and means for releasing the elutches severally ; eaeh 
clutch having two coacting, spring-mounted, vertical wedge jaws between anti- 
friction rollers, and being adapted to grip automatlcally a suspending cable 
and to be released from that cable." 

On the argument at the former hearing in this court of the ques- 
tion of the validity of Henderson's patent and its infringement by 
Whitney's first machine, counsel for Whitney contended that Hender- 
son's patent was anticipated by letters patent No. 854,959, issued to 
W. J. Murray on May 28, 1907, which disclosed an inverted U-shaped 
métal bar, a hoisting drum rotatably supported by the side members 
of this bar, and a crosspiece or putlog securely fastened.to the lower 
ends of the side members of the U-shaped bar upon- which putlog 
the planks or sheeting of the scaffold rested. Murray, however, had 
portrayed the members of the pairs of his machines set opposite 
eaeh other for supporting a wide mason's scaffold with their edges to 
the wall of the building, with the lower ends of the side members of 
eaeh pair securely f astened to the same crosspiece or putlog, so that 
neither of the machines could be knocked down for removal without 
removing the bolts, or rivets, or nuts, by which it was fastened to the 
■crosspiece or putlog, and so that neither of them could be set up again 
without again fastening the side members of its frame thereto, nor 
could thèse machines without new or différent crosspieces or putlogs be 
nsed broadside to the building — while the machines of Henderson 
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were fitted for use with their bfoadsides to the walI of the building. 
When Henderson's application for a patent was in the Patent Office, it 
was twice rejected on Murray's patent and was fmally allowed on the 
argument of counsel that Claim 1 specified that the U-shaped métal 
bar extended around the under side of the crossbeam or putlog, so 
that the connection between the U-shaped bar and the crossbeam 
was absolute and positive, "and no Connecting rivets or bolts or other 
auxiliary means" were employed. The majority of this court were of 
the opinion that Henderson's method of supporting his crosspieces 
or putlogs on the lower part of his frame withont fastening them 
thereto so that his hoisting machines could be knocked down and set 
up again without removing or placing bolts, rivets, or nuts, and so 
that his machines were fitted for use broadsides to the building, per- 
mitted his patent to escape anticipation by Murray's and placed him 
in that large class of inventors who make slight advances in their art 
and accomplish the resuit sought with varying degrees of success, 
so that on that account each is entitled to his own combination or de- 
vice as long as it differs from those of his competitors and does not 
include theirs. 224 Fed. 458, 140 C. C. A. 138. As Whitney's first 
machine embodied an inverted U-shaped bar, a drum, and means for 
operating it rotatably supported on brackets upon the side members 
of his bar, a métal rod fastened to the lower ends of the bar on which 
rod the crosspieces or putlogs might rest without fastenings, and as 
it was thus constructed so as to fit it for use broadside to the building, 
its manufacture and sale for use in Henderson's combinations was 
held to constitute contributory infringement and was enjoined. Does 
Whitney's manufacture and sale of the Little Wonder constitute a 
like infringement of the patent to Henderson and entitle the plaintiff 
to a like injunction? 

1. It was indispensable to proof of such infringement that there 
should be substantial évidence that Whitney made and sold hoisting 
machines of the type of the Little Wonder with the intent or for 
the purpose of aiding others in the unlawful making, selling, or using 
of the patented invention of Henderson. There is no évidence in this 
case that Whitney ever made or sold a hoisting machine of the type 
of the Little Wonder which was fitted for or intended by him for 
use with an unfastened putlog. Ail the witnesses who disclosed 
knowledge of the method of construction of the Little Wonders that 
Whitney had put out testified that the putlogs in them which they 
observed had two holes in each of their ends at right angles to the 
length of the putlogs through which the vertical side bars of the 
rectangular frame of the Little Wonder passed, so that beneath thèse 
putlogs the lower bars of the f rames of the Little Wonder, through holes 
in which the side bars extended, could be fastened in their places by 
nuts beneath them on the lower ends of the side bars. It is true thu; 
the witnesses testified that the holes in the putlogs were large enough 
to permit them to be held in yielding connection with the side bars. 
But the material, the controlling fact hère, is not that they were fas- 
tened in their places on the side bars loosely, but that by means of the 
crossbars of the frames beneath them through which the side bars 
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extended, and by means of the nuts on the side bars beneatb the cross- 
bars under the putlogs, the putlogs were securely fastcned in their 
places se that the machines could net be knocked down without re- 
moving, or set up without fastening together putlogs, crossbars, and 
side bars in the manner which bas been described. The fact that the 
ends of the putlogs were perforated for the side bars with two holes 
at right angles to the length of the putlogs shows that they were made 
and fitted for use in a hoisting machine suspended edgewise and 
not broadside to the building, and that the putlogs were made and 
fitted to be securely fastened, when in use, to the side bars of the 
frames, and not to be placed on the lower bars or parts of the frames 
without any fastening. And as, even in the case of a hoisting ma- 
chine consisting of a U-shaped frame and a drum and means for 
its opération rotatably supported upon the vertical sides thereof, the 
freedom of the putlog, when in use, from any fastening, and the in- 
tended use of the machine broadside to the wall, were deemed essen- 
tial to infringement, the évidence in this case fails to convince that 
Whitney ever had any intent or purpose to make or sell the Little 
Wonders to aid any one in perpetrating such infringement. The testi- 
mony of one or two witnesses that the bottom bars of the Litl,le Won- 
ders were ca])able of supporting putlogs that were not fastened thereto 
fails to shake this conclusion, in the face of the fact that ail the évi- 
dence is that ail the lower bars and ail the putlogs sufficiently observed 
by the witnesses to enable them to state whether or not they were 
fitted to be fastened or were fastened, shows that the putlogs were 
perforated for this purpose, and that those in use were securely fas- 
tened by means of the holes in them, the bottom bars of the frame, and 
the nuts beneath them to the side bars of the frames. 

[2] The (piestion in contributory infringement is whether or not 
the défendant made or sold bis machine or improvement with the in- 
tent or purpose of aiding another in the unlawful making, selling, or 
using of a third person's patented invention. The burden is on the 
plaintiff to establish the affirmative of this issue. The facts that the 
plaintiff's machine or device is capable of use in such a way as to aid 
in the infringement of the patented invention, that it bas been used ni 
that way, that the défendant knew it had been so used and still con- 
tinued to manufacture and sell it, and that he fitted it for such use, are 
compétent évidence of such an intention or purpose. But the mère 
fact that it is capable of such a use, when it is at the same time capable 
and fitted for a rightful and innocent use, is not sufficient to establish 
such an intention or purpose where, as in this case, the évidence is that 
the machine and its parts were expressly fitted for use in a rightful 
way without aiding in any such infringement, and there is no évidence 
that the défendant ever knew of the use of the machine, or that it ever 
was sold or used in such a way as to aid others in infringing the pat- 
ented invention. 

2. There are, however, other reasons why Whitney's manufacture 
and sale of the Little Wonders failed to constitute an infringement of 
the patented combinations of Henderson. Henderson's patent is not 
for a new machine or device. It is for a new combination oî old me- 
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chanical éléments. The first claim is for a combination of (1) cross- 
beams and floor pièces of a scafïold, with (2) a hoisting device con- 
sisting of a continuons U-shaped métal bar extending around the under 
side of and upward from the associated beam, and a hoisting drum 
rotably supported by the side members of such bar. The third claim 
is for a combination of (1) a plurality of U-shaped bars arranged in 
pairs, (2) a crossbeam laid in and extending between each pair of 
U-shaped bars, (3) a floor laid upon said crossbars with (4) a drum 
rotably supported between the upwardly extending side members of 
each of the U-shaped bars, and (5) means for controlling the rotation 
of the drum. 

[3] The absence of a single material mechanical élément of a pat- 
ented combination from the machine or combination that is allégea to 
infringe it is fatal to the claim of infringement. Two of the essential 
éléments of the combinations of the first and third claims of Hender- 
son's patent, the U-shaped bar and the drum rotatably supported be- 
tween the side members of the frame, are absent from the Little Won- 
der, although they were both présent in Whitney's first machine. In 
opposition to this view of this case, counsel argue that the rectangular 
frame of the Little Wonder built up out of two side bars and two end 
bars fastened together is the mechanical équivalent of ihe U-shaped 
bar of Henderson, and that the clutch mechanism which bas been de- 
scribed is the mechanical équivalent of the drum and the means of oper- 
ating it rotatably supported on the side members of the frame of Hen- 
derson. But the breadth of the signification of the term "mechanical 
équivalent" is proportioned in each case to the extent and character 
of the advance or invention evidenced by the patent under considéra- 
tion. One who invents and secures a patent for a machine or com- 
bination which first performs a useful function is thereby protected 
against ail machines and combinations which perform the same func- 
tion by équivalent mechanical devices, but one who merely makes and 
secures a patent for a slight improvement on an old device or combina- 
tion which performs the same function before as after the improve- 
ment is protected against those only who use the very device or im- 
provement he describes, or mère colorable évasions thereof. In other 
words, the term "mechanical équivalent," when applied to the interpré- 
tation of a pioneer patent, bas a broad and gênerons signification, 
while its meaning is very narrow and limited when it conditions the 
construction of a patent for a slight improvement. National Hollow 
Brake-Beam Co. v. Interchangeable Brake-Beam Co., 106 Fed. 693, 
710, 45 C. C. A. 544, 561 ; Yancey v. Enright, 230 Fed. 641, 644, 145 
C. C. A. 51 ; Mallon v. Wm. C. Gregg & Co., 137 Fed. 68, 78, 69 C. 
C. A. 48, 58; James Heekin Co. v. Baker, 138 Fed. 63, 65-66, 70 C. 
C. A. 559, 561-562 ; International Mfg. Co. v. H. F. Brammer Mfg. 
Co., 138 Fed. 396, 398, 399, 71 C. C. A. 633, 635-636; Simmons Mfg. 
Co. V. Southern Spring Bed Co., 140 Fed. 606, 607, 72 C. C. A. 174, 
175; Columbia Wire Co. v. Kokomo Steel & Wire Co., 143 Fed. 116, 
121, 74 C. C. A. 310, 315; Dunlap v. Willbrandt Surgical Mfg. Co., 
151 Fed. 223, 227, 80 C. C. A. 575, 579; Maunula v. Sunell (C. C.) 
155 Fed. 535, 541 ; Union Match Co. v. Diamond Match Co., 162 Fed. 
148, 155, 89 C. C. A. 172, 179. The patent to Henderson falls far 
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within the second class. His was not a pioneer invention. His im- 
provement was too narrow and limited to entitle it to protection by 
such a breadth of signification of the term "mechanical équivalent" as 
■\vould make the rectangular frame built up eut of four separate bars 
and the complicated clutch mechanism of the Little Wonder the me- 
chanical équivalent of Henderson's U-shaped bar, the drum and the 
means of operating it rotatably supported on the side members of his 
bar. The application of a meaning of this term much more restricted 
would render the patent to Henderson void, for his hoisting machine 
with the U-shaped bar and the drum rotatably supported on its side 
bars as described in Murray's patent is much nearer to the mechanical 
équivalent of Murray's device than the Little Wonder with its rec- 
tangular frame built out of four separate bars and its complicated 
clutch mechanism is to the mechanical équivalent of Henderson's 
hoisting machine. 

[4] 3. Again, the statute requires the inventor to "particularly point 
out and distinctly claim the part, improvement, or combination which 
lie claims as his invention or discovery." Revised Stat. § 4888 ; 8 U. 
S. Comp. Stat. 1916, § 9432, p. 10214. When under this statute the 
inventor has done this, he bas thereby disclaimed and dedicated to the 
public ail other improvements and combinations apparent from his 
spécification and claims that are not évasions of the combination or 
device he claims as his own, and has estopped himself as against those 
who subsequently use them from claiming or securing any monopoly 
thereof. 

"The purpose of a clalm in a patent is to notlfy tlie public of tlie extent of 
the monopoly secured to the inventor, and, while it is notice of his exclusive 
privilèges, it is no less a notice, and a légal notice, upon which every one 
has a right to rely, that he Uiselaims, and dedieates to the public, any combi- 
nation or improvement, * » ♦ not a mère évasion of his own, wlilch he has 
not there pointed out and distinctly clalmed as his discovery or invention. 
Every one has the right to use every machine, combination, device, and im- 
provement not clalmed by the patentée, wlthout molestation from him." 
Adams Electric R. Co. v. Llndell R. Co., 77 Fed. 482, 4i51, 2,'5 C. C. A. 223, 242 ; 
Keystone Bridge Co. v. Phœnix Iron Co., 95 U. S. 274, 278, 24 L. Ed. 344 ; Mil- 
ler V. Brass Co., 104 U. S. 350, 352, 2(> L. Ed. 783 ; McClaln v. Ortmayer, 141 
U. S. 419, 424, 12 Sup. Ct. 76, 35 L. Ed. 800; Dobson v, Cubley, 149 U. S. 117, 
121, 13 Sup. Ct. 796. 37 K Ed. 671 ; Stirrat v. Mfg. Co., 61 Fed. 980, 984, 10 
C. C. A. 216, 220; MoBride v. Kingman, 97 Fed. 217, 223, 38 C. C. A. 123, 129; 
Expanded Métal Co. v. Board of Education, 111 Fed. 395, 397, 398, 49 C. C. A. 
406, 408 ; O. H. Jevvell Filter Co. v. Jackson, 140 Fed. 340, 347, 72 C. C. A. 
.304, 311. 

In each of Claims 1 and 3 of his patent, Henderson specifically 
claimed a combination with other mechanical éléments of the cross- 
beams or putlogs of a scafifold and one or more hoisting devices, and 
expressly specified that each hoisting device he claimed consisted of a 
U-shaped métal bar and a hoisting drum rotatably supported by the side 
members of that bar. He might hâve described and claimed a hoist- 
ing device consisting of the U-shaped bar and the drum rotatably sup- 
ported on the side members thereof and a rectangular frame built up 
out of four métal rods and the complicated clutch mechanism 
made by Whitney. He did not do so. He confined his claim to a 
hoisting device consisting of his U-shaped frame bearing a drum ro- 
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tatably supported on the side members thereof and thereby disclaimed, 
dedicated to the public, and estopped himself from successfuUy assert- 
ing a claim of a monopoly of the manufacture, sale, or use in his com- 
binations of a hoisting machine which has neither U-shaped bar nor 
drum supported by the side members thereof, but consists of the rec- 
tangular frame and clutch mechanism of the Little Wonder. 

For the reasons which hâve now been suiFiciently stated, the évidence 
in this case does not, in the opinion of the court, sustain the conclu- 
sion that the manufacture and sale of the Little Wonder, whether used 
edgewise or broadside to the wall of the building, constitutes con- 
tributory infringement of either of the combinations described in 
Claims 1 and 3 of the patent to Henderson. The interlocutory decree 
granting the injunction against the manufacture and sale of that ma- 
chine by Mr. Whitney must therefore be reversed, and it is so ordered. 



GENERAT. ELEC5TRI0 CO. y. ELECTRIC CONTROLLEB & MFG. CO.* 
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No. 2884. 

1. Patents ©=»328 — Validitt ano Infbingement— Conti!OI,i,ek roB Ei.ectrio 

MOTOBS. 

The Carichoff patent, No. 763,658, for a controUer for electrlc motors, 
claim 7, was not antieipated, and discloses Invention, covering a merltori- 
ous iiuprovement ; also helâ Infringed. 

2. Patents <S=>230 — Infbingement — "Equivalency." 

"Equivalency" in the patent law is not necessarlly mutual, and whether 
the device of a défendant is the équivalent of that of complainaut's patent 
dépends upon the scope of the claim in suit 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 3CT. 

For other définitions, see Words and Phrases, First and Second Séries, 
Equivalent.] 

3. Patents <S=>112(4) — Infeingement — Pbesumption trou Issub of Latek 

Patent. 

The issue of a later patent ralses no presumption of nonlnfringement of 
an earlier, and usually does not even tend to establish that conclusion. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. jj 105.] 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Ohio; "John H. Clarke, Judge. 

Suit in equity by the General Electric Company against the Electric 
ControUer & Manufacturing Company. Decree for défendant, and 
complainant appeals. Reversed. 

W. K. Richardson, of Boston, Mass., for appellant. 
Karl Fenning, of Cleveland, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and HOLEIS- 
TER, District Judge. 

'DENISON, Circuit Judge. The appellant filed in the court below 
the usual infringement suit, based upon claims 5, 6, 7, 28, 29, 30, 31, 

©saFor other cases see same topic & KKY-NUMBEB In ail Key-Nuinbered Dlgesta & Indexas 
• For opinion on application to modlfy mandate, see 243 Fed. 1007, 156 C. G. A. — . 
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32, 45, and 47 of patent No. 763,658, issued June 28, 1904, to the 
Sprague Electric Company as assignée of the inventer, Carrichoff. Up- 
on the argument below, it relied chiefly, if not whoUy, uixin 5, 6, and 
7. The bill was dismissed by a decree adjudging ail the 10 claims void 
for want of invention. Upon this appeal, complainant assigns error in 
the conclusion as to each of thèse claims; but, by its brief in this 
court, it rests its appeal solely upon claims 6 and 7. It does this, 
coupled with an express disclaimer of acquiescence in the decree as to 
the remaining claims afifected, but for the purpose, as it says, of sim- 
plifying the issue. 

[ 1 ] The patent relates to a controller for an electric motor. Claims 
5, 6, and 7 are given in the margin.^ 

We do not attempt any complète statement of construction or op- 
ération. The gênerai aspect of thèse matters is familiar to counsel and 
to the parties, and to ail who might be interested in patents involving 
the same subject-matter ; to others they are not important. We do 
not undertake to achieve perfect accuracy either in the use of the 
technical terminology or with référence to operative conditions ; we 
propose only se much of statement as to make our conclusions intel- 
ligible. The rotation of the armature of an electric motor, resulting 
from the current conducted thereto over the line from the source of 
power, créâtes a counter electromotive force which (so to speak) neu- 
tralizes or dams back a large part of the original electromotive force. 
The net résultant becomes the effective operating power, and the motor 
is 80 built as to be adapted and fitted for only this net résultant. For 
example, it may be supposed that the line will furnish 100 power units, 
and that the counter electromotive force, at the preferred motor speed, 
will be 80 units. The motor will then be so constructed that it will 
best operate under a net load of 20 units, but will be able to carry 40 
without injury, while it will be destroyed by the total load of 100, and, 
indeed, will be liable to injury by much more than 40. Accordingly, 
the current is taken from the line to the motor through a séries of 

1 5. The combination with a motor, of an electrically operated controller for 
the motor, a master switch, a circuit from the master swltch, a séries of coii- 
secutively operating niagnets for the controller, a throttle operated by the 
current through the motor, contacts in the m'aster swll i clrc-nlt which are 
controlled by the throttle, and a contact in the circuit through each niagnet, 
except the circuit through the niagnet first operating, which is closed by the 
ruaguet which précèdes in opération, substantlally as described. 

6. The combination with a motor, of an electrically operated rhéostat for 
the motor, a master switch, a circuit from the m'nster switch, a séries of con- 
secutively operatlnp; rhéostat magnets, a throttle operated by the current 
thi-ough the motor, contacts in the master switch circuit which are controUed 
by the throttle, and a contact in the circuit through each magnet, except the 
circuit through the magnet first operating, which is closed by the muguet 
which précèdes in opération, substantially as described. 

7. The comtiination with a motor, of an electrically operated rhéostat for 
the motor, a master switch, a circuit from the master switch, a séries of con- 
seoutively operating rhéostat magnets. a throttle operated by the curu'iit 
through the motor, contacts In the master switch circuit which are controlled 
by the throttle, a branch circuit from the master switch through each rhéo- 
stat nïagnet, and a contact in the branch circuit through each magnet, except 
the circuit through the first magnet operating, which is closed by the magnet 
which précèdes in opération, substantially as described. 
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résistances, which, in this supposed case, allow only 40 to pass. As 
the motor speeds up, and the counter electromotive force develops, the 
net current will be reduced to 8 units, and the device will be inefficient. 
To avoid this resuit, as soon as the net current falls to 20, a section of 
résistance should be eut out, and the amount of current admitted f roni 
the Hne increased to 60, and, in the same way, the amount should be 
successively stepped up to 80 and 100. The device by which the résist- 
ance is thus eut out step by step, and the current controUed, is called 
a rhéostat, and it consists of a switch maintaining at one pôle a con- 
stant contact with the line and at the other end sélective contact with 
the résistances. In its simplest form, this is manually operated, as 
in the familiar instances of the controller of the electric street car or 
automobile. For many uses manual control is not practicable, and 
automatic electric control becomes necessary. 

Before Carrichofï's improvement, this automatic control had been 
accomolished with more or less success by three classes or types of 
apparatus. In the first or time limit class, some timing device was ar- 
ranged to operate the successive résistance cut-outs at predetermined 
and fixed time intervais. This is so far from CarrichofF's system that 
it, together with the manual control type, needs no further considér- 
ation. 

In the second type, the current generated by the motor and repre- 
senting the counter electromotive force, is led through a séries of 
switches, the solenoid magnets of which are so wound that the first 
will be operated when this current reaches 40 units, and will then eut 
out a section of résistance; the second, when it reaches 60, and will 
then eut out another section, etc. It seems to be clearly established that 
this System, under many and perhaps under usual conditions, is efficient, 
but that under other conditions which are not uncommon, and which, 
with certain installations, are to be expected, is not satisfactory. It 
has direct bearing upon Carrichoff's improvement only in one respect 
hereafter to be mentioned. 

The third type touched Carrichoff more closely. Indeed, this System 
was exemplified in the patent to Sprague, issued when he and Carrichoflf 
were both in the employ of the Sprague Company, and Carrichoff, in 
his spécifications, expressly déclares his invention to be an improvement 
upon the plan of this Sprague patent. The Sprague plan, as far as 
it pertained to this particular subject, involved two features, which 
may be called his primary and his secondary features, and the claims 
of his patent (whether valid or not) seem to be partly generic, as rest- 
ing solely on this primary feature, and partly spécifie, as resting upon 
this secondary feature, when employed as a means of carrying out his 
generic thought. The primary feature consisted in the use of an 
automatic throttle to control the action of the successive résistance 
cut-outs. This throttle consisted of a solenoid magnet switch, inter- 
posed in the main circuit. So long as the current exceeded (e. g.) 
20, the magnet remained energized and its switch contacts were held 
up and open. When the current dropped below this point, the contacts 
dropped, an independent circuit from the master switch and leading 
through thèse throttle contacts was closed, and current was carried 
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to and operated a résistance controller device, whereby some résist- 
ance was eut ont, the line current admitted to the motor increased 
above 20, and the throttle switch contacts were again opened. This 
opération would be automatically repeated as often as the current fell 
below the predetermined point and until the résistances were ail eut out, 

For his secondary f eature or spécifie form of controller mechanism, 
Sprague provided a revolving drum carrying contacts so arranged that, 
as it revolved, it would successively eut out the résistance sections. 
This part of the opération — the actual throwing of the switches which 
controUed the résistance sections — was as completely mechanical as if 
the drum had been revolved by hand ; but he gave electrically auto- 
matic révolution to the drum by operating it with a small independent 
motor, called a pilot motor, and this motor was actuated by current 
through the throttle contacts, when they closed as above described. 
With each suck closing of the throttle, the pilot motor would be oper- 
ated until the drum had revolved enough to eut out one résistance, 
and so increased the line current in the motor and at the throttle, and 
so opened the throttle and stopped the pilot motor. As with référence 
to the System last described, this pilot motor drum System gave fairly 
good satisfaction, and was and is considerably used, but has certain 
comparative disadvantages. 

We corne, now, to the Carrichoff improvement. He adopted and em- 
ployed what we hâve called the generic or primary part of Sprague's 
invention, viz., the solenoid magnet throttle, as the means of automati- 
cally sending out an electric messenger whenever the motor current 
fell to the point which called for an increased current from the line, 
which messenger should operate one step in the resistance-shunting 
process. For Sprague's pilot motor drum, Carrichoff substituted a 
séries of solenoid magnet résistance shunting switches (which, for con- 
venience, we will hereafter refer to merely as magnets 1, 2, 3, etc.). 
The current which is caused by the closing of the throttle contact, 
energizes magnet 1, whereby its contacts are raised and closed, one 
section of résistance is eut out, and the line current is shunted through 
this closed switch around that résistance section. The lifting of the 
core of magnet 1 at the same time lifts a plate, closing contacts in a 
circuit from the master switch through the magnet winding to the 
ground, whereby this magnet continues to be energized and so to 
eut out this section of résistance, regardless of the subséquent open- 
ing or closing of the throttle. The same lifting action also closes 
contacts between magnets 1 and 2, whereby there is completed a cir- 
cuit from the master switch through magnets 2 and 1 to the throttle 
and ground, so that the closing of the throttle contacts thereafter will 
close this circuit and energize magnet 2. The same thing then hap- 
pens as with magnet 1 ; another section of résistance is eut out, and a 
maintaining circuit for 2 is closed. The same steps occur in succession 
with the other magnets. The resuit is that, when the current in the 
motor circuit falls below 20 (continuing to use our arbitrary illustra- 
tion), the throttle closes, the first magnet is energized, its section of 
résistance is eut out, it is released from control by the throttle, the 
next magnet is rendered subject to that control ready for the next 
step in the process, and so on. 
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With this description, the recited daims will be intelligible. It is 
évident that daim 5 is intended to be somewhat the broadest of the 
three, in that it uses the word "controller" in the place of "rhéostat," 
and yet it is difficult to see how the structure necessarily required by 
its language can differ materially from the structure contemplated by 
claim 6 ; also it is to be observed that claim 6 calls for a contact "in 
the circuit through each magnet," while daim 7 spécifies that there is 
a branch circuit from the master switch through the rhéostat magnet, 
and calls for a "contact in this branch circuit." It is not readily ap- 
parent that there can be a circuit through each magnet, as called for by 
daim 6, which will not necessarily be the branch circuit called for 
by daim 7. The relative construction of the three daims in this re- 
spect has not been argued, and we do not see that it is material. If, 
in fact, the Patent Office has granted three daims which cannot be 
distinguished from each other, the défendant is not harmed by this 
duplication ; and the government is not asking cancellation of the 
patent. We may fairly take the seventh claim as the one which should 
be considered, and its considération may well be approached from 
the standpoint stated by this court in Dayton Co. v. Westinghouse Co., 
118 Fed. 562, 566, 55 C. C. A. 390, 394, as follows: 

"But it is still contended that, coiiceding tlie tact to be that no one hait 
nïade thèse particular Inventions, yet that, so much was known to men learned 
in the science or skilled in the art of the subject, it did not involve invention 
to devise thèse ways and means for accomplishing the deslred resuit. As to 
this It niust be said that the subject is one of the niost abstruse "'id subtl© 
of ail the practleal sciences, and Its pursult involves the exercise of the keen- 
est intelligence and most patient researcli that gifted men can, bestow upon it. 
We ought, therefore to be cautions, when a distinct and practleal improvement 
is made in so useful an art, in den.ving to the author the reward which the 
!aw gives to mteritorious inventions." 

We find no sufficient reason in the record for denying to this claim 
the merit of invention. Its distinctive thought lies in the idea that a 
séries of rhéostat magnet switches for résistance shunting should be so 
related to a throttle that the first is controlled by the throttle, and 
that the opération of the first, under the influence of the throttle, brings 
the second of the séries within the throttle control and frees the first 
therefrom ; the opération of the second brings the third to a condition 
ready to be operated by the throttle and frees the second, etc. This 
idea was wholly novel in this art and has been extensively put into 
practical use. It is unquestionably an efficient and useful combina- 
tion, and the patent monopoly granted therefor must be sustained. 

We say this idea was wholly novel. Of course, this dépends upon 
the breadth which the idea is thought to hâve, and we do not mean 
to question the existence of suggestions and analogies which in the 
light of the patent disclosure can be developed into a close resemblance. 
Indeed, the very wealth of material which défendant puts forward as 
"perfect anticipations" makes it difficult to choose those things which 
merit discussion. 

[2] The opinion below indicàtes that the Spragu;. patent was de- 
fendant's chief reliance. We hâve already described this patent. It 
seems that complainant, owning also the Sprague patent, had brought a 
suit thereon against défendant, involving the same infringing device 
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hère involved, and that, in that case, Mr. Bentley, the expert for com- 
plainant there and hère, had testified that defendant's device, which 
responds to the description we hâve given of Carrichoff's structure, 
was the équivalent of Sprague. Whereupon defendant's counsel say 
that as soon as, in this suit, defendant's device is claimed to be the 
équivalent of Carrichofï, it follows that Carrichoff must be invalid, 
because he then, also, must be the équivalent of Sprague. This argu- 
ment overlooks the fact that equivalency in the patent lavv is not neces- 
sarily mutual. Whether the device of défendant is the équivalent of 
that to which a plaintiff patentée lias been granted a monopoly dépends 
upon the scope of the claim in suit. The instant case well illustrâtes 
the fallacy which we noted in Curry v. Union Co., 230 Fed. 422, 429, 
144 C. C. A. 629. Mr. Bentley's testimony in the Sprague Case, taken 
altogether, makes it clear that he was finding equivalency in defend- 
ant's device only from the point of view of the broad claims of the 
Sprague patent, which were not concerned with the détails which dis- 
tinguished défendant and Carrichoff alike from Sprague. It must be 
obvions, when our attention is drawn, that the defendant's device may 
be the full and complète équivalent of Sprague as to the thought oïl 
feature which was the subject of his generic invention above de- 
scribed, and yet that either Carrichoff or défendant, whichever was 
earlier, may involve additional and subordinate features of patentable 
merit, so that Carrichoff, if earlier, would dominate défendant. More 
concretely, when we consider merely the subject of a throttle which, 
by its successive opening and closing, cuts out successive sections of 
résistance, it may well be said that a pilot drum and a séries of mag- 
netic switches are équivalents ; and yet the planning and arrangement 
of the magnets in their relation to the throttle and the way in which 
they shall be operated by it may be meritorious invention and may sup- 
port a valid patent. 

[3] In this same connection, it is to be observed that the défendant 
has a patent upon its form of device and insists upon the benefit of 
some presumptions from this patent. We do not need to repeat that 
the issue of the later patent raises no presumption of noninfringement, 
and usually does not even tend to establish that conclusion. The con- 
trary claim confuses the presumption of patentable différence with 
the presumption of noninfringement.^ Herman v. Youngstown (C. 
C. A. 6) 191 Fed. 579, 584, 112 C. C. A. 185; Curry v- Union Ce, 
supra. 

The Sprague patent is further relied upon as an anticipation because, 
in his spécification, he says : 

"Single or multiple magnets iiïay be provided which operate rhéostats or 
rhéostat sections, either by single or stepped inovements, to establish the par- 
tlcular connections." 

Hère is a suggestion that Sprague's system of throttle control cOuld 
be used in connection with the type of apparatus which Carrichoff later 

2 Our attention Is called to the language of this court in National Oo. v. 
Ralston Ce, 172 Fed. 393, 398, OT C. C. A. 91, In which there is a casual réf- 
érence to this presumption of noninfringement. Therei was in that case no 
occasion to observe the différence between the two presumptions, and the réf- 
érence thereto cannot be taken as a délibéra te judgraeiït'upon the point. 
243 F.— 13 
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devised. Thîs situation is united with the alleged testimony of Mr. 
Bentley that the chief merit of Carrichoff's invention lay in the con- 
ception that the thing could be donc to make the argument that he in- 
vented nothing, since Sprague had disclosed the conception. This, 
again, overlooks the true substance of Mr. Bentley's testimony. It is 
not to the effect that Carrichoff's patent must rest on the conception 
that this ultimate resuit could be accomplished, but rather that its real 
merit lay in the conception that the throttle and successive magnets 
could be 80 arranged that they would operate in the manner pointed 
out in claim 7, and that, after this idea occurred to him, only ordinary 
skill was necessary to provide the apparatus which would carry it into 
effect. There is nothing to show that Sprague had this more spécifie 
idea. His suggestion is vague. It probably could be carried out more 
or less efficiently in more than one way besides that which Carrichoff 
devised. 

Défendants also point out several old patents relating to a System of 
regulating the current furnished by a generator to a lamp circuit, and 
it is said that in this there is a throttle controlling a séries of magnet 
résistance switches substantially as in Carrichoff. Likewise, the coun- 
ter electromotive force System is said to point the way to — even if not 
to embody — the same combination. We think thèse things are too 
far away. Each of them shows a seriesi of electro-magnetic switches 
adapted to eut out separate sections of résistance; but the latter has 
no throttle at ail, and has a différent principle of opération, while the 
former, though it has a regulating magnet, analogous in some respects 
to the throttle of Sprague and Carrichoff, does not disclose the idea 
that each magnet of the séries can be in succession free from, subject 
to, and free from the throttle influence. The patents to Shepard and 
the second Sprague patent are said to show that it was old to use the 
throttle of Carrichoff for the opération of magnet switches for various 
motor grouping, instead of for throwing out résistance sections, and 
it is urged that there was no invention in the change, especially in view 
of die use of magnets for the latter purpose in the counter electromotive 
force System. It is enough to say of thèse patents that only by con- 
sidérable elasticity of définition can their control devices in the main 
circuit be considered to be the throttle of Sprague and Carrichoff, and 
that they do not disclose Carrichoff's characteristic idea of having a 
séries of magnets, each, except the first, successively (1) free from, (2) 
under, and (3) free from throttle control. If they rightly operate to 
limit somewhat the breadth of construction to be given to claim 7, that 
limitation is immaterial in this case. 

Without further discussion of the many other earlier patents, we 
conclude that none of them are any doser than those which hâve been 
mentioned, and that they serve neither to anticipate Carrichoff nor to 
limit claim 7 in any essential degree. If it be thought that the main- 
tenance circuit, whereby each magnet, after opération, remains free 
from the throttle control, is essential to an operative combination, but 
is not implied by the terms of claim 7, and cannot be read in, the only 
practical effect is that one of the other claims sued on, instead of 
claim 7, would be the proper basis for the decree. 
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In our view of the scope of this claim, infringement must be con- 
ceded. Défendant urges that the claim is confined to a device where 
the first magnet of the séries does not hâve its circuit subjected to 
the throttle by the opération of a preceding magnet, and that the de- 
fendant does not infringe because, in its device, the first one of the 
rhéostat magnets is put under the influence of the throttle by the opér- 
ation of a preceding magnet. This reasoning is not satisf actory. The 
language of the claim refers only to the séries of rhéostat magnets, and 
it is quite obvions that the first one of this séries cannot be affected by 
the earlier opération of any preceding magnet of the same séries. In 
the defendant's device, the preceding magnet is foreign to this séries ; 
but when the critical time comes, when the combination of the Carrich- 
ofï patent is to be called upon to operate, it is found, in defendant's 
device, as in Carrichoff's, that the first magnet of this séries bas its 
circuit closed ready to be afiiected by the closing of the throttle, while 
the remaining magnets bave not, but each, except the first, is put under 
the influence of the throttle only by the opération of the preceding 
one. 

Neither do we think that infringement is avoided because the throttle 
takes only a measured portion of the motor current, instead of the 
whole, nor because the magnets bave a slight, but inoperative, current 
of electricity passing through them before the throttle opérâtes to pass 
current enough to make them work. 

Much is made of a différence betw^een the form shown in the patent 
and the defendant's form as to the relative slow^ and quick action of 
the throttle and the magnets. This feature is not found in the claim, 
unless so far as necessarily implied to make the claim operative, and 
to that degree, and in the sensé involved in that implication, defend- 
ant's structure does not eliminate this feature. 

We conclude that complainant was entitled to the usual decree on 
claim 7. Under the circumstances of this case, we see no object in de- 
termining the validity or infringement of any other claim involved. 
We hâve suggested that claims 5 and 6 may be substantially the same 
as claim 7; of the remaining seven claims declared upon, some seem 
to be broader and some narrower than claim 7, and yet this superficial 
appearance may be incorrect. If counsel think that the validity and 
infringement of other claims should be decided by us upon this record, 
we will consider suggestions to that effect filed before the mandate 
goes down; otherwise, and in view of the fact that complainant, in 
this court, bas planted itself substantially upon claim 7, the decree 
to be entered below for injunction and accounting, will be based upon 
this claim alone, and, as to the other nine claims, will déclare that no 
adjudication is necessary in order to dispose of the controversy. If, 
however, défendant desires to insist that any claim is void (for any 
other reason than because duplicative), so as to get the benefit of the 
rule that costs will not be awarded under a patent which is void until 
disclaimer filed (Cummer v. Atlas [C. C. A. 6] 193 Fed. 993, 998, 113 
C. C. A. 611), the remanding will be without préjudice to the right of 
the court below to consider that matter. 

Appellant will recover the costs of this appeal. 
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MELBER V. SCHOOL DIST. OP PITTSEURGH et al. 
(Circuit Court of Appeals, Thlrd Circuit. June 2, 1917.) 

No. 2217. 

1. Patents <g=82— Suit for I>'fringement— Date of Ixvention— EsxoprEi.. 

The acqulescence by the appUcant for a patent in tlie citation against 
him of références by the examiner precludes him in a sulisequeut suit 
from carrylng bacli the date of his Invention to antedate such références. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 105-107.] 

2. Patents ©=3328— Validity and Infkingement— Concrète and Steel Con- 

struction. 

The Melber patent. No. 660,518, for concrète and steel construction, as 
limited to nieet citations by the Patent Office must be conlined to a nar- 
row range, and, as so limited, lield not Infringed. 

3. Patents iS=>328—Validity— Concrète and Steel Construction. 

The Melber patent. No. 672,175, for concrète and steel construc-tion. 
clalms 8, 9, 10, and 11, relatlng to wall construction, in view of the prior 
art, held invalid, as too broad. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by Frederick Melber against the »,, ,hool District of 
Pittsburgh and others. Decree for défendants, and complainant ap- 
peals. Alîîrmed. 

Frank H. Drury, of Chicago, 111., and Edward A. Lawrence, of 
Pittsburgh, Pa., for appellant. 

Kay, Totten & Powell, of Pittsburgh, Pa. (Robert D. Totten, J 
Rodgers McCreery, and John D. Brown, ail of Pittsburgh, Pa., of 
counsel), for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. Letters patent Nos. 660,518 and 
672,175 were issued to the plaintiff, Frederick Melber, on October 23, 
1900, and April 16, 1901, respectively. The original application cov- 
ered both patents and was filed August 14, 1899, but the Office called 
for a division, and this requirement was complied with on May 5, 1900. 

[1] A few preliminary words may first be said concerning the date 
of the invention. In order to avoid certain références, an attempt 
was made to carry Melber's date back to September 14, 1897; but we 
think the attempt bas failed. Without discussing the plaintili s évi- 
dence on this subject, it is sufficient to say that thèse références were 
cited against the applicant by the examiner, and that Melber acquiesced 
in his décision, without any effort to antedate the invention. In our 
opinion this was a virtual abandonment of the September date, and 
prevents the patentée from relying on it now. Maier v. Bloom (C. 
C.) 95 Fed. 159; rule 75, Patent Office. 

[2] Both patents are for improvements in cément and steel con- 
struction. The spécification of No. 660,518, aided by Figs. 1 and 2, 
will explain its scope : ~ 

e=3For other cases see saœe topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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"My Invention, generally speaking, conslsts in a new and improved con- 
struction, in cernent, concrète, and like materials reinforeed by the introduction 
of métal bars, wiiereby the strains conséquent of lieavy loads are talien up 
and injury to tlie construction avoided. I am aware that it is not nevv to imbed 
métal in cernent or concrète construction to strengthen the sanie; but such 
métal bas heretofore been imbedded in the cernent without any regard to tbe 
Unes of application of the résultants of the respective strains, tbns confusîng 
the calculation of the exlsting strains and rendering the accurate application 
of the formula of engineering impossible. Thèse crude methods of introduciiig 
reinforcing métal also resuit in the requirement of a larger percentage of 
métal and cément tban by the use of my invention. Thus the expense of 
manufacture is greatly increased ; also many strains are thus undiscovered or 
unmeasured and accordingly unprovided for. 

"By the use of my invention the minimum amount of cément and métal is 
requlred to produce the maximum amount of strength. 

"ïhe following is a detailed description of my invention, référence being 
had to the accompanying drawings, which make part of this specitieatlon: 

"Pigs. 1 and 2 illustrate my method of introduclng tbe reinforcing métal. 
Supjiose a construction — «uch as a girder, slab, or post A, shown in broken 
élévation — to be supixirting a load B, applied from above, as indlcated by 
the arrow in the drawings. This, of course, would cause cimipression strains 
to appear above the horizontal neutral axis B' B' and tensile strains below the 
same. I then calcnlate the tensile strains and the point of application of tho 
résultant D, and througb that point I imbed in constructing A a métal rod or 
bar of sufficient strength to take up and relieve the cément t'rom the calculated 
résultant of the tension strains. This bar I bave Indicated by dotted Unes ni 
Fig. 1 and marked 1. I may also calculate the résultant of the compression 
strains D' and imbed thi'ough the same rod 1' of sufficient strength to take up 
said strains ; but, as is well known, material such as cément or concrète Is 
able to provide for ordinary compression strains successfuUy without the 
aid of reinforcing métal. If I should imbed bar 1 below point D, the point of 
application of the résultant of compression strains would correspondingly be 
ralsed tovvard the to]) of the construction A, thus causlng an enlargement of 
the outer fiber strains, the limit of which is, of course, the determined factor 
of safety, and corres])ondlngly If bar D were raised the point of the appli- 
cation of comprc!Ssion strains wiU be lowered toward the center of A. By a 
well-knowii rule of engineering, as the distance between the two points D and 
D' (b'creased, the force applied would correspondingly inerease to malntain the 
'couiile,' so larger métal rods would be required to take up tbe increased 
sti'aius. It will thus be seen that the only proper place for the rod 1 to be 
imbedded is througb the calculated point of application of the résultant of 
the tension strains — namely, 7). The résultant of tension strains, when ap- 
plied at r>oiiit 1), is of course ec[ual to the s\un of the individual tension 
sti'ains resultiiig froui load B ; but if the résultant were applied at any other 
point thiui poliit 1> an cntlrely nevv set of flber strains would be produced, 
thus producing liber strains at the point of the former neutral axis B' H', 
and hence the formula used for caleulating the strains could not be applied, 
and tbe strength of the girder would be an unknown quantity. It will be 
readily setm t'rom the above that the sole point at which the métal must be 
placed is exactly througb the points of application of the résultant of the 
fiber strains. In such cas(> tbe exact strength of métal can be determined to 
take up the known résultant of tbe tension strains. 

"To reslst the calculated horizontal sbearing strains, I introduce into the 
construction A the vertical métal rod 3, Fig. 2, with sutliclent cross-sectlon to 
resist the calculated sbearing strains. The vertical sbearing strains I also 
take ui) by introduclng a horizontal métal rod H of sutliclent strength to take 
up the calculated vertical sbearing strains. I also calculate the résultants of 
the known vertical and horizontal sbearing strains, and at right angles to 
said résultant I imbed a métal bar 4 •)' of sufficient strength to take up the 
known résultant strains. As thèse sbearing strains are computable exactly, I 
imljcd the rods at the exact i i '■ t where the strains are exerted, and thus no 
excess or insufhcienc'y of reiii^orcetnent is incurred, as must neeessarily be 
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the case where the métal is iutroduced without careful calculation as to the 
exact position it is to be placed. 

"It will readlly be seen that where I hâve imbedded my métal rods In the 
materlal I hâve the équivalent of a vertical girder, i belng the lower or 
tension ehord, ia, or, if no rod be there Imbedded, the cément representing the 
compression chord, and the horizontal component of rod ^ would transmit the 
horizontal shear strains as compression to the top and as tension to the bot- 
tom of the construction. By this method I am enabled to design the girder, 
slab, post, or other construction so as to avoid excess of cément or concrète 
by calculating the place of application and strength of strains and placing the 
materlal properly reinforced just where the load and strains conséquent there- 
to demand." 
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The claims now in controversy are as f ollows : 

"1. In cément or concrète construction, métal relnforeing bars, unattached at 
their ends to other métal relnforeing bars, Imbedded thereln transversely to 
the calcula ted shearing strains. 

"2. In cernent or concrète construction, métal relnforeing bars, unattached 
at their ends to other métal relnforeing bars, Imbedded therein transversely 
to the résultant of the calculated shearing strains. 

"3. In cément or concrète construction, métal relnforeing bars, unattached 
at their ends to other métal relnforeing bars, imbedded thereln transversely to 
the calculated shearing strains, and other métal relnforeing bars Imbedded in 
said construction to resist the tension strains. 

"4. In cément or concrète construction, métal relnforeing bars, unattached at 
their ends to other métal relnforeing bars, Imbedded thereln transversely to 
the résultant of the calculated shearing strains, and other métal relnforeing 
bars imbedded in said construction to resist the tension strains." 

"7. In cément or concrète construction, métal relnforeing bars, imbedded 
thereln to resist the calculated shearing strains, and other métal relnforeing 
bars, imbedded in said construction to resist the calculated tension strains, 
ail of said bars belng mutually unconneeted and two or more of said bars, re- 
sistlng like strains, havlng their ends overlapplng withln the construction." 

In their original form, the claims were too broad; e. g.: 

"(1) In cément or concrète construction, métal Imbedded therein in such a 

position as to resist the calculated strains." 

"(3) In cernent or concrète construction, métal bars Imbedded thereln 

transversely to the calculated shearing strains." 

The examiner rejected thèse and other claims, citing the patents 
to Waite, No. 606,696, July, 1898; to De Man, Nos. 607,223 and 607,- 
224, July 12, 1898; to Hennebique, Nos. 611,907 and 611,908, October 
3, 1898; and to others. And, as the claims gradually became more 
limited, he continued to reject them, until they finally took on their 
présent form. As the resuit of this process, the first four claims are 
now restricted, instead of fundamental, and must be confined to a, 
narrow range. Claim 7 is even narrower than the first four; it not 
only requires ail the bars to be mutually unconneeted, but requires also 
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that any two or more that resist a like strain shall hâve their ends 
overlapping "within the construction." We see no need to pass upon 
the validity of thèse five claims, for, without taking time to discuss the 
évidence, we think it clear that the défendants hâve not trespassed on 
the particu'.ar domain to which alone thèse claims can assert an ex- 
clusive right. Melber concèdes that he was not the first to discover 
strains in concrète, or to meet them by the use of métal ; his criticism 
of the earlier construction is that the métal had been combined without 
regard to "lines of application of the résultants of the respective strains, 
thus confusing the calculations of the existing strains and rendering 
the accurate application of the formula of engineering impossible," 
the resuit being a wasteful use of métal and cément. He therefore puts 
much weight on his method of calculating the lines of strain and of 
locating them accurately, saying : 

"It will be readil.v seen from the îibove that the sole point at whlch the 
métal must be placed is exactly through the points of application of the ré- 
sultant of the fiber strains." 

It is especially to this point that his patent is directed, and obviously 
his bars can be more readily placed if they are detached than if they 
are part of a fixed latticelike structure. In the défendants' construc- 
tion thèse calculations hâve not been made, and the bars hâve not been 
laid on any such theory. On the contrary, the bars are laid near the 
surface of the concrète, being merely covered thereby for protection 
against fire. There are some other différences also that need not be 
dwelt upon ; in our opinion the défendants do not inf ringe the specified 
claims of the first patent. 

[3] The only claims of the second patent, No. 672,175, that are 
now insisted on, are Nos. 5, 8, 9, 10, and 11 : 

"5. In cément or concrète construction, two or more girders, métal rods 
Imbedded in said girdcr along the Unes of the tension strains, other métal 
rods, unattached at their ends, imbedded in sald girders transversely to the 
ehearing strains, and floor slabs Connecting said girders." 

"8. In cément or concrète construction, a wall of cément or concrète, 
brackets attached to said wall, and métal reintorcing rods imbedded in 
said construction. 

"9. In cernent or concrète construction, a wall of cernent or concrète, brack- 
ets attached to said wall, métal reinforcing rods imbedded in said wall and 
sald brackets, and means for anchoring said construction. 

"10. In cernent or concrète construction, a wall, brackets attached to said 
wall, flanges on said wall and sald brackets, and means for anchoring said 
construction. 

"11. In cément or concrète construction, a wall, brackets attached to sald 
wall, flanges on said wall and sald brackets, meana for anchoring said struc- 
ture, and métal reinforcing rods imbedded in said structure." 

The new feature of claim 5 is the "floor slabs Connecting said 
girders"; the other features belonging to the earlier patent. It is 
not easy to see the importance of the slabs, and so little attention has 
been paid to this claim in argument that we shall pass it without fur- 
ther comment. The other claims — 8, 9, 10, and 11 — relate to wall 
construction and cannot be sustained. In view of the prier art, they 
are too broad, and were properly declared invalid. 

The decree is affirmed. 
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CARPEB V. CROWN CORK & SEAT. CO. OF BALTIMORE CITY. 

(Circuit Court of Appeals, Fourth Circuit. June 1, 1017.) 

No. 1403. 

Patents ©=3328— Vaijdity and Infkin(}ement — Bottli>'g Machine. 

The Carper patent.s, No. l,012,i>«4 and No. 1,120,50», each for a 
bottling machine, are valid and entltled to a fairly libéral construction ; 
alsio held înfrniged as to various clalins, but not infringed as to clalni 
1 of the second patent. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore; John C. Rose, Judge. 

Suit in equity by the Crown Cork & Seal Company of Baltimore 
City against Albert A. Carper. Decree for complainant, and défend- 
ant appeals. Affirmed. 

For opinion below, see 229 Fed. 748. 

William F. Hall and Melville Church, both of Washington, D. C. 
(Edward N. Rich, of Baltimore, Md., on the brief), for appellant. 

James O. Rice, of New York City (A. E. Donaldso.., of Baltimore, 
Md., on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The Crown Cork & Seal Company, 
plaintiff below, being the owner by assignment of Carper patent No. 
1,012,984, for bottling machines, dated December 26, 1911, and Carper 
patent No. 1,120,596, for bottling gascons lic|uids, dated December 8, 
1914, on or about May 25, 1915, filed its bil! of complaint agàinst 
the Carper Automatic Bottling Machine Company, of Baltimore, Md., 
and Albert A. Carper, for infringement of thèse patents, and made 
a motion for injunction pendente lite. The machine coaiplained of as 
infringing the patents had been installed in the plant of one of plain- 
tifï's customers, the Coca-Cola Bottling Company, in Baltimore. 

This motion for injunction was heard by the court below on June 
9, 1915, the vvitnesses being examined in open court. The motion was 
granted June 18, 1915. The case came on for final hearing October 
25, 1915. The testimony which had been taken at the trial of the mo- 
tion for preliminary injunction was stipulated into the record, and fur- 
ther examination of witnesses by défendants and by plaintiff in rebuttal 
was had. On December 29, 1915, the court below handed down a déci- 
sion sustaining the patents in suit and holding the défendants to in- 
fringe. A decree was duly entered on January 10, 1916, from which 
the défendant Albert A. Carper appealed. 

We hâve given rhuch thought to this case, owing to the intricacy of 
some of the points involved. After fully considering the facts, as well 
as the law applicable thereto, we are satisfied that the court below was 
warranted in entering the decree that it did. The facts are fully and 
fairlv stated by the court below, and, being in accord with the conclu- 
sions of law, we content ourselves by adopting the opinion of the Ipwer 
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court as the opinion of this court — the same being reported in 229 
Fed. 748. 

For tiie reasons stated, the decree of the lower court is affirmed. 



SINGER V. AMERICAN DRUGGIST SYNDICAÏB. 

(Circuit Court of Appeals, Second Circuit. May 25, 1917.) 

No. 215. 

Patents ®=532S — Validity — Invention — Carton and Display Device. 

The Singer patent, No. 880,410, for a coinbinecl carton and display 
device, daim 1, held void for lack o£ invention. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in equity by Joseph B. Singer against the American Druggist 
Syndicate. Decree for complainant, and défendant appeals. Re- 
versed. 

For opinion below, see 233 Fed. 266. 

Robert B. Olsen, of New York City (Alfred C. Coxe, Jr., ol New 
York City, of counsel), for appellant. 

Goepel & Goepel, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from the decree of the 
District Court for the Eastern District of New York sustaining claim 
1 of letters patent 880,410, for combined carton and display device, 
issued February 25, 1908, to Joseph B. Singer, assigner to Oscar H. 
Hersey, trustée. 

We bave heretofore sustained claims 2, 3, and 4 of this patent upon 
the opinion of Judge Maver in Singer v. Lamont, Corliss & Co. (D. C.) 
227 Fed. 462, and 227 Fed. 1022, 141 C. C. A. 654. The question of 
their validity was regarded as doubtful, but was resolved in favor of the 
patentée because of the commercial success of the device. 

Claim 1 reads: 

"1. The improved carton and display device comprising a body having folded 
ends and slots in the upper edge of said ends, a back display surface attached 
to said body, brackets on the said baek display surface, and tongues on the 
said brackets engaging the said slots in the said ends." 

The prior art is quite full of boxes made from folded carton blanks, 
some of which were also designed to display advertisements. The 
great advantage of Singer's invention was that bis carton blank, though 
glazed and printed on one side only, could be folded into a box with a 
back and front display surface when the box was opened, viz. one on 
the inside of the cover and another on the outside of the front edge. 
When the box was closed, thèse surfaces were folded in so that they 
were not exposed to in jury during transportation. This was his inven- 
tion. 
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Claim 1 makes mention of the display surface on the back of the box, 
but says nothing about the front. The invention recognized in our 
prior décision was the production of two display surfaces by glazing 
and printing upon only one side of the carton blank. No doubt the 
mechanical features of the Singer box, as covered by claim 1, make it 
superior to any other box in the prior art, and the défendant uses it for 
this reason, Still we think no invention is indicated thereby. The 
process of folding a blank carton into a box has been a graduai one of 
improving hère and there the mechanical détails of the original concep- 
tion. Nor does it involve invention to print an advertisement on the 
inside of the cover of such a box. 

We think claim 1 is invalid for lack of invention, and therefore the 
decree is modified, and the court below directed to pronounce said 
claim invalid; costs of this court to the appellant. 



B. G. LYONS & HAAS CO. T. DEUTSCHE DAMPSCHIFFFAHRTS- 

GESELSCHAFT KOSMOS et al. 

(District Court, N. D. Californla, First Division. May 16, 1917.) 
No. 15879. 

Admibalty <g=s>54 — FoBEiQN AttachmEnt — Appearanck of Respondent. 

The owner of a vessel seized under forelgn attacliment, who has not 
been serred with process, Is not required to give a stipulation for valua 
as a condition précèdent to entering appearance to défend the suit. 

[Ed. Note. — For other cases, seé Admiralty, Cent. Dlg. §§ 443-447.J 

In Admiralty. Suit by the E. G. Lyons & Raas Company agaijist 
the Deutsche Dampschiiïfahrts-Geselschaft Kosmos, a corporation; 
and Oison & Mahony, a corporation. On motion by libelant for entry 
of default. Denied. 

Andros & Hengstler and Golden W. Bell, ail of San Francisco, Cal,, 
for libelant. 

Denman &. Arnold and Wm. B. Acton, ail of San Francisco, Cal., 
for respondent Deutsche Dampschiiïfahrts-Geselschaft Kosmos and 
others. 

DOOLING, District Judge. The libel was filed August 25, 1915, 
and on the same day, upon order of the court, a citation and foreign 
attachment issued. Thfe marshal's return on the process shows that 
he was unable to fînd the respondent in this district, and that conse- 
quently he — 

'•attached the steamship Serapls belonging to the respondent, at San Francisco, 
and took the said steamship into his custody without placing a Ueeper in 
charge thereof, on August 25, 1915." 

The attachment with the return was filed in this court on August 
30 1915, after which nothing seems to hâve been donc until April 20, 
19*17, wh'en the following appearance was filed on behalf of respondent, 
the owner of the Serapis : __^^ 
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"Appearance of Kosmos Llne. 

"To the Clerk of the Above-Entitled Court, and to Llbelant Above Named, and 
To Messi-s. Andros Hengstler and A. Heynemann, Bsq., Its Proctors: 
"You, and each of you, will please take notice tbat Deutsche Dampschlff- 
fahrts-Geselschaft Kosmos, a corporation, one of the respondents named 
above, hereby appears In said action, through the uudersigued, Its proctors, 
and requests the clerk of said court to enter sald appearance of record, 
"Dated April 18, 1917. Denman and Arnold, 

"Proctors for Deutsche Dampschifffahrts-Gesclschaft Kosmos, a Cor- 
poration, also Known as Kosmos Dîne." 

No stipulation was filed by respondent, nor does it ask that its vessel 
be released from- the attachment. Libelant now moves that the default 
of respondent be entered, or that it be directed to file a stipulation for 
the amount claimed in the libel. The motion is resisted by respondent. 

The theory upon which libelant makes tliis motion is net quite clear. 
No application for a default was made prior to the appearance above 
noted. It is quite true that the admirai ty rule (Rule 4, 29 Sup. Ct. 
xxxix) provides that the attachment may be dissolved upon the défend- 
ant giving bond or stipulation to abîde ail orders, interlocutory or final, 
of the court, and pay the amount awarded by the final decree. But if 
the respondent does not seek a dissolution of the attachment, it seems 
to me he may file his appearance and answer the libel as in other cases 
without filing such stipulation, letting libelant look to the attached 
vessel to satisfy any decree ihereafter entered. 

There does not seem to be anything in the rules which requires a 
respondent, who cornes in to défend his goods taken by virtue of a 
foreign attachment. to secure the release of such goods by stipulation 
as a condition précèdent to his right to défend them. 

The motion will theref ore be denied. 



In re SAMET. 

(District Court, D. Maryland. June 21, 1917.) 

Bankbtjptct ®=»407(5) — Disciiahge—Right to. 

A bankrupt, who was indebted to a bank and desired to renew notes 
when they fell due, executed more than a year before adjudication a 
statement in writiug as to his finandal condition, which was false. ïhe 
bank permitted him to renew obligations as they fell due, and at the 
tlme of adjudication the debt was less than at the time when the state- 
ment was executed. The bank, relying on the statement, did not apply to 
the debts due it the balance due the bankrupt on hand at the time the 
notes fell due, and by reason of its failure the bankrupt's debt was great- 
er than it would hâve been, had such balance been applied. Held, that 
the bankrupt was not entitled to a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 760, 761.] 

In Bankruptcy. In the matter of the bankruptcy of August Samet, 
individually and trading as A. Samet & Co. On opposition to dis- 
charge. Discharge denied. 

Edward Dufïy, of Baltimore, Md., for objecting creditor. 
Bernhard Cline, of Baltimore, Md., for bankrupt. 
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ROSE, District Jndge. August Samet was adjudicated a bankrupt 
on the 14th day of March, 1916. He then was indebted to the Farmers' 
& Merchants' National Bank of Baltimore, which opposes the grant- 
ing of his discharge on the ground that for the purpose of obtaini îg 
crédit from it, on the 26th day of February, 1915, he made a statement 
in writing to it of his financial condition as of January 15, 1915, and 
thereafter obtained from it money on crédit upon said statement, and 
that the statement was materially false. 

There is no question that the statement was made, and none that it 
was false, and false to the knowledge of the bankrupt vvhen he made it. 
Instead of having a stock of merchandise worth nearly $11,000, as the 
statement purported to show, he was vvell aware that he had less than 
$5,000. Instead of having good accounts receivable due from custom- 
ers to the amount of over $9,800, he knew that he did not bave half 
that amount, probably not a third of it. 

The only question in the case is whether, within the meaning of the 
statute, he obtained money upon thefaith of such statement. When he 
made it, he owed the bank $4,400. At the time he failed, that debt had 
been reduced to $3,600. It appears his indebtedness from first to last 
was represented by several promissory notes maturing at diiïerent 
dates. When one of thèse notes fell due, he offered for discount an- 
other note for the same or for slightly smaller sum, and gave his check 
for the amount of the old note. At the date of maturity of each of 
thèse notes he always had some money in bank. On several occasions 
he had, at the beginning of business on the day on which the note fell 
due, a balance large enough to hâve paid the note so falling due in full, 
and on one occasion he had such balance at the end of the day. The 
bank would bave been able, on the day any one of the notes fell due, to 
hâve applied the balance in bank to the réduction or extinguishment of 
such a note. It did not do so because, while it regarded his condition 
as unsatisfactory, his statement led it to believe that such a drastic 
course of action was not required for the protection of its interests. 
In the aspect of the case most favorable to him, the effect of the bank's 
reliance upon this statement was that at the time he became a bankrupt 
he owed the bank upwards of $200 more than he would bave owed it, 
had the bank earlier availed itself of the remédies within its power. 

The question hère presented was before me in the Case of Waite et 
al., 223 Fed. 853, on appeal Doyle v. First National Bank of Baltimore, 
231 Fed. 649, 145 C. C. A. 535, and I there decided it adversely to the 
baiikrupt. Doyle, one of the partners afïected by that décision, took his 
case up on appeal. The Circuit Court of Aooeals did not find it nec- 
essary to pass on the correctness of my ruling in the respect mentioned, 
it having reached the conclusion that Doyle had not knowingly partici- 
pated in the making of the false statement there relied on. I hâve not 
had my attention directed to any subséquent cases in which this (jues- 
tion bas been raised. The point is undoubtedly a close one, as I fully 
recognized in the opinion in the Waite Case, but now, as then, it seems 
to me that the conclusion there announced was right. 

It follows that the discharge must be denied. 
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FREÏ & SON, Inc., v. CUDAHY PACKING CO. 
(District Court, D. Maryland. June ^1, 191T.) 

Damages <S=»225 — Recovery — Amount. 

In an action for damages for tortious injury, where plaintiif proved a 
loss of profits it woiild liave made on resale of a commodlty, had it been 
able to buy such comniodity at tlie prlce other jobbers could obtaln it from 
défendant, plaintifï can only recover for those damages suft'ered before the 
date of the filing of the suit, and is not entitled to recover those sufCered 
between that tirae and verdict. 

[Ed. Note. — For otlier cases, see Damages, Cent. Dig, § 567.] 

At Law. Action by Frey & Son, Incorporated, against the Cudahy 
Packing Company, a corporation. On objection to the entry of judg- 
ment on so much of the verdict as ascertained the damages suffered by 
plaintiff subséquent to the date of the fîhng of suit. Judgment entered 
upon balance of verdict. 

See, also (D. C.) 228 Ped. 209; (D. C.) 232 Fed. 640. 

Daniel W. Baker, of Washington, 'D. C, and Horace T. Smith, of 
Baltimore, Md., for plaintiff. 

Gilbert H. Montagne, of Newr York City, and Washington Bowie, 
Jr., of Baltimore, Md., for défendant. 

ROSE, District Judge. The défendant objects to the entering of the 
judgment upon so much of the verdict of the jury in this case as as- 
certained the damages suffered by plaintiff subséquent to the date of 
the filing of the suit. In the nature of things there is no reason why a 
jury should not be allowed to ascertain and award the damages suffer- 
ed by plaintiff" down to the time of trial, from wrongful acts of the 
same nature as those mentioned in the déclaration. If such were the 
law, there would doubtless sometimes be difficulty in applying it; but, 
on the whole, much trouble and expense would be saved. 

The gênerai rule is to the contra ry ; perhaps because when it was 
first formulated the judges were interested in the fées paid to the chan- 
cery for the vvrits, and they did not care to furnish for the price of one 
the justice that from their point of view should be paid for by the 
suing out of two or more. However this may be, it has long been es- 
tablished that the plaintiff can recover only for such damages as were 
the conséquences of what the défendant did before suit was brought, 
although it is immaterial whether the effect of what was donc showed 
itself before or after the bringing of the suit, as, for example, where 
the thing complained of is a tortious injury to the person or property 
from some particular act, the plaintiff may recover for any damage 
which manifests itself up to the time of the verdict. On the other 
hand, where the injury sued for is caused by a mère répétition or con- 
tinuation of acts of the same class as that for which the suit was 
brought, the plaintiff's recovery is limited to the damages resulting 
from such of those acts as were done before the bringing of the suit. 
In Lawlor v. Loewe, 235 U. S. 536, 35 S'up- Ct. 170, 59 L. Ed. 341, the 
plaintiff was allowed to recover for the damage done to it by a secon- 
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dary boycott instigated by the défendant before the bringing of the 
suit, although some of the injury did not manifest itself until after- 
wards ; but the authorities cited by the Suprême Court in support of its 
conclusion do not justify the assumption that it intended to modify the 
previously recognized principles of law. 

In this case the only damage proved by the plaintiff was the loss of 
profits it would hâve made on resales of Old Dutch Cleanser, if it had 
been able to buy Old Dutch Cleanser at the price at which other job- 
bers could obtain it. Such damage is a damage which occurs f rom day 
to day, and the damage on one day is not the necessary resuit of an act 
donc by the défendant at an earlier date. The différence between 
cases in which the jury can give damages down to the date of the ver- 
dict and those in which it cannot may be illustrated thus : If the de- 
fendant had made some false and libelous statement against the plain- 
tiff, which acquired gênerai circulation, the damage from that false 
and libelous statement miglit well bave continued long after the bring- 
ing of the suit, and long after défendant ceased to be in business at ail. 
On the other hand, if the défendant in the case at bar had wound up its 
affairs the day after the suit was brought, no one would contend that 
plaintiff was entitled to recover damages caused by the refusai of de- 
fendant to sell its goods after that date, or to permit other persons so 
to do, because both the motive and the power to enforce such refusai 
or restraint ceased with the def endant's going out of business. 

I wish the law were otherwise, but, as it is, I shall be compelled to 
set aside so much of the verdict as awards the plaintiff damages from 
the time of the institution of the suit to the verdict, Judgment in plain- 
tiff's favor will be entered upon the balance of the verdict. 



ST. JOSEPH GAS 00. r. BAEKER, Atty. Gen., et al. 
(District Court, W. D. Missouri, St. Josepli Division. July 28, 1916.) 

1. P0BI.1C Service Commissions <ê=7— Public Utilities— Contkacts. 

Notwittistaiidlng contracts between parties engaged in producing, fur- 
nislilng, or transporting public utilities, reasonable charges only will be 
allowed as against the public. 

2. Gas <®=>14(1j— Charges— Eeasonable Charges. 

In a proceeding to enjoin compliance with an order of the Public Service 
Commission of Missouri restraining complainant, which purchased natural 
gas from another company and distributed such gas to its patrons, from 
raising the rates of such gas, évidence held to show that the rate flxed 
as a reasonable rate at wlrich conrplainant should obtain the natural 
gas was erroneous, and that the producing company was entitled to a 
rate equal, or nearly equal, to that fixed by the contract between It and 
complainant. 

[Ed. Note. — ^For other cases, see Gas, Cent. Dlg. $ 10.] 

3. Gas <©=>14(1) — Bâtes— Public Service Commission Ohdees— Conteacts. 

The contract price per thousànd cubie feet at which a producing gas 
company agreed to furnish natural gas to the second company, which 
distributed the same to its patrons, Is prima f acie évidence of the rea- 
sonable value of the gas. 

[Ed. Note. — For other cases, see Gas, Cent. Dig. § 10.] 
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4. Gas ©=514(1) — Rates— Eeasonableness. 

A rate of 60 cents per thousand cubic feet of gas, proposée! to be charg- 
ed by complainaiit gas company, wliieh purchased gas froirr a produœr of 
natural gas and dlstributed it to its patrons, held not unreasonably hlgh ; 
complainant being entitled to eam at least 7 per cent, on its investment 
used and useful in the business. 

[Ed. Note. — For other cases, see Gas, Cent. Dlg. § 10.] 

5. Gas <g=>14(l) — ^Ratbs— Public Service Commission— iNJUNCTioif. 

Complainant purchased natural gas from a producing company under a 
contraet whereby the producing company was to receive two-thlrds of the 
rate charged. The producing contpany was in the hands of a receiver, 
and, though its receiver re]?resented he wonld not demand the fuU two- 
thirds of the retail prlce to which he was entitled under tJie contraet, 
the court appointlng him had taken no action. The rate of 40 cents 
per thousand cubic feet of gas in force produced for complainant, the 
distributing company, as great an income as would tlie proposed rate of 
60 cents in case the producing company demanded its full two-thlrds. 
Held that, untll the question of the abrogation or modifleation of the 
contraet between coirfplainant and the producing company should be 
presented to the court apiKtinting the receiver, complainant was not en- 
titled to bave enjoined an order of the Missouri Public Service Commis- 
sion prohlbiting an increase of its rates, for such increase mlght only 
resuit in a détriment to its patrons, and not increase complainant's in- 
come. 

[Ed. Note. — For other cases, see Gas, Cent. Dlg. § 10.] 

6. Eeceivebs <g=39S — Authobity— Power of Receiver. 

A corporate receiver, unless authorlzed by the court appolating him, 
is without authority to nralie any binding agreement as to the modifica- 
tion or abrogation of the contraet between the corporation of which. he 
was receiver and a thlrd person. 

[Ed. Note. — For other cases, see Keceivers, Cent. Iilg. §§ 173-175.] 

In Equity. Bill by the St. Joseph Gas Company against John T. 
Barker, Attorney General for the State of Missouri, the Public Service 
Commission of the State of Missouri, William G. Busby and others, 
members, and others. On application for injunction. Application de- 
nied. 

Culver & Phillip and William E. Stringf ellow, ail of St. Joseph, Mo., 
for plaintiff. 

William G. Busby, of Carrollton, Mo., Alex. Z. Patterson and James 
D. Lindsay, both of Jefïerson City, Mo., for the Attorney General and 
Public Service Commission of Missouri. 

Charles I^. Faust, of St. Joseph, Mo., for city of St. Joseph. 

Before SANBORN, Circuit Judge, and CAMPBEI.L and BOOTH, 
District Judges. 

PER CURIAM. The St. Joseph Gas & Manufacturing Company, 
the immédiate predecessor of the plaintiff, was incarporated in 1885, 
and the St. Joseph Light & Fuel Company in 1890. Each company for 
a number of years owned and operated in the city of St. Joseph, Mo., 
a plant for the manufacture and distribution of artificial gas. In 1897 
the physical assets of the Light & Fuel Company were sold under fore- 
closure, and its property was thereafter consolidated with that of the 
Gas & Manufacturing Company, and the name of the latter company 
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was changed to the St. Joseph Gas Company, the plaintiff in the près* 
ent suit. 

Tliis Company, a corporation of the state of Missouri, continued to 
own and operate its gas plant, and up to 1905 was delivering manufac- 
tured gas at the rate of $1 per thousand cubic feet. On August 13, 

1905, the St. Joseph Gas Company entered into a contract, effective 
December 1, 1905, with the Kaw Gas Company, a corporation of the 
state of West Virginia (afterwards merged into the Kansas Natural Gas 
Company). This contract recited that the Kaw Gas Company was the 
owner of leases of natural gas producing lands, with gas producing 
wells developed, in the state of Kansas, and was desirous of marketing 
its natural gas product. Said contract recited further that the St. 
Joseph Gas Company was the owner of a System of pipes for the dis- 
tribution of gas in the city of St. Joseph, Mo., and desirous of secur- 
ing a supply of natural gas for said city. Said contract provided that 
the Kaw Gas Company should deliver natural gas to the St. Joseph 
Gas Company at a point at the city hmits of St. Joseph, Mo., for a pe- 
riod of 20 years after December 1, 1905 ; and the St. Joseph Gas Com- 
pany agreed to purchase, receive, and pay for the natural gas so deliver- 
ed, as the gas should be demanded by its consumers, and to distribute 
the same through its system of pipes in the city of St. Joseph, the quan- 
tity of gas purchased to be ascertained by monthly readings of the 
meters in use by the consumers of such gas. The price was fixed for 
the consumer at the minimum rate of 30 cents per thousand cubic 
feet for five years, and at a minimum price of 40 cents per thousand 
cubic feet thereafter. Twenty cents per thousand cubic feet was to 
be paid by the St. Joseph Gas Company to the Kaw Gas Company dur- 
ing the period when the price to the consumers should be 30 cents for 
1,000 cubic feet. The contract further provided that: 

"The price of 20 cents per thou.san(l cubic feet for natural gas to be pald 
by the St. Joseph Company is based on a gênerai priée of 30 cents net per 
thousand cubic feet to the St. Joseph Company's consumers; but should 
the St. Joseph Company at any time obtaln a higher price for natural gas 
than 30 cents net per thousand cubic feet for any part or ail of the gas pur- 
chased from the Kaw Company, then and in that event, the price to be paid 
the Kaw Company shall be, for ail natural gas sold at the higher price, 20 
cents per thousand cubic feet, plus two-thirds of the excess priée obtained by 
the St. Joseph Company. In the event that any natural gas Is sold at less 
than .30 cents per thousand cubic feet as hereinafter provided, to the St. 
Jo.^eph Company's consumers, then the price to be paid the Kaw Company 
shall be 20 cents per thousand cubic feet less two-thirds of the réduction made 
by the St. Joseph Company from its regular price of 30 cents per 1,000 cubic 
feet. The Kaw Company shall receive two-thirds of the amounts collected 
from the consumers failing to take advantage of the discount allowed for 
prompt payment." 

Pursuant to the terms of said contract, the St. Joseph Gas Company 
since about February, 1906, has been engaged in selling and distributing 
natural gas. The St. Joseph Gas Company did not dismantle or aban- 
don its manufactured gas plant, but maintained and improved the same, 
for the purpose of being ready to supply any deficiency in the supply of 
natural gas, and at varions times during the period after February, 

1906, has delivered manufactured gas to its consumers when the supply 
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of natural gas for any reason has failed. During the years 1912 and 
1913, especially, plaintiff was unable to procure an adéquate supply of 
natural gas for its customers, and at various times during those years 
attempted to meet the deficiency by supplying manufactured gas. 

In 1913 notice was given by the St. Joseph Gas Company to the pub- 
lic that, whenever it became necessary to manufacture gas in large 
quantities to supply the deficiency of natural gas, such manufactured 
gas would be charged for at the rate of $1 per thousand cubic feet net 
for the proportionate amount of manufactured gas each patron con- 
sumed. In February, 1914, a complaint was filed in the name of certain 
members of the city council, before the Public Service Commission of 
Missouri, against the St. Josepîi Gas Company, in which it was alleged 
that tlie Company had no authority to charge $1 per thousand cubic feet 
for manufactured gas at any price proposed, and prayed the Commission 
to restrain the charge of $1 per thousand cubic feet for manufactured 
gas ; and by an amended complaint it was f urther alleged that the $1 
rate was unreasonable. The St. Joseph Company in its answer alleged 
that the rate of $1 for manufactured gas had been the rate in force 
during the whole period of the Gas Company's life, and was a rate as 
low as would afford a reasonable return. It alleged further that the 
40-cent rate which was then in force for natural gas was insufficient to 
afford any return upon its investment, and prayed the Commission to 
make such investigation as should be necessary in order to be advised 
as to what would be a reasonable rate for natural gas, which would 
afford the company a reasonable and fair return upon its investment, 
and to fix such rate. In July, 1914, the Commission issued its order 
directing the Gas Company to file certain reports, and directing an in- 
spection of the company's books, and an inventory and an appraisal 
of its property by the accountants and engineers of the Commission. 

The report of the engineers was filed May 28, 1915, and that of the 
accountants June 1, 1915. In the meantime, on account of its financial 
difficulties, the St. Joseph Gas Company on September 30, 1914, filed 
with the Commission a proposed new schedule of rates, effective No- 
vember 1, 1914; the change to be effected by said new schedule being 
to raise the rate of natural gas from 40 cents to 60 cents per thousand 
cubic feet. The city of St. Joseph filed its objection to the 60-cent rate, 
and requested that it be suspended. October 19, 1914, the Commission 
issued an order suspending said rate to March 1, 1915, and thereafter 
by subséquent orders continued the suspension until September 1, 
1915. The power of the Commission to make further suspension being 
then exhausted, the suspension was continued by agreement until No- 
vember 29, 1915. 

The three matters, namely, that of the $1 rate for manufactured gas, 
that of the valuation of the Gas Company's property, and that of the 
proposed 60-cent rate for natural gas, were, by consent of the parties, 
heard together as one case, and on November 27, 1915, the Commission 
handed down its opinion and order. The order, omitting the caption, 
is as f ollows : 

"Thèse causes being at issue upon conaplaint and answer filed with the 
application of the St. Joseph Gas Company for an increase of rates anU 
243 F.— 14 



210 243 FEDERAL EEPOETBR 

f-harges and the order of the Commission to ascertain and détermine tlie fair 
présent value of the property of tlie sald St. Joseph Gas Company, due notice 
thereof having been given, and the three sald causes having been duly heard 
and submitted by the parties, and full investigation of the niatters and things 
Involved having been had, and the Commission having on the date hereof 
made and flled its report, contalning its flndings of facts and conclusions 
thereon, and having aseertalned the fair présent value of the said property as 
therein described, wblch said report is hereby referred to and made a part 
hereof: Now, upon the évidence in thèse cases and after due délibération, 
it is — 

"Ordered: (1) That the Commission, upon a full considération of ail the 
évidence in thèse cases, finds as a fact that the fair présent value for de- 
termining reasonable and just rates of ail the property of the St. Joseph Gas 
Company as described and set forth in the report of the Commission filed 
lierein and made a part of this order, as of date March 1, 1915, and used and 
■useful by the said company in the service of the public, considering said 
property and every part thereof as a going concern, and including engineer- 
ing, supervision, and interest during construction, organization and gênerai 
expenses, légal expenses, contingent expenses, insurance, gênerai contractor's 
profit, worklng capital, and ail other éléments of value, tangible and intangi- 
ble, as used in the public service in the manufacture, sale, and distribution of 
artificial gas, is the sum of $1,673,000, as used in the public service in the 
sale and distribution of natural gas, the sum of $1,324,000, and as used in 
the public service in the sale and distribution of natural gas with water gas 
as a reserve or stand>-by service, the sum of $1,620,000, which said sums, re- 
spectively, are hereby flxed and determined by the Commission to be the fair 
présent value of sald property as of sald date, for the purpose of determin- 
Ing reasonable and just rate». 

"Ordered: (2) That the complaint of the city councU and mayor of the city 
of St. Joseph be dismissed without préjudice. 

"Ordered: (3) That the rates and charges for natural gas as shown in 
the schedule filed by the said St. Joseph Gas Company with the Commission 
September 29, 1914, to become effective November 1, 1914, and contained in 
the following tariff, viz., P. S. C. Mo. No. 1, Ist Kevised Sheet No. 1, Can- 
cellng P. S. C. Mo. No. 1, Original Sheet No. 1, are unreasonable and unjust, 
and said company be and it is hereby ordered and requlred to cancel the same 
on or before November 29, 1915, and that the said St. Joseph Gas Company 
shall not put into force and effect the said schedule or any part thereof. 

"Ordered: (4) That this order shall take effect on December 15, 1915, and 
that the secretary of the Commission forthwith serve a certlfied copy of this 
order and opinion flled hereln on said St. Joseph Gas Company and the mayor 
and city council of the city of St. Joseph." 

In the opinion accompatiying its order, the Commission reached the 
following conclusions, among others: (1) That 26% cents per thou- 
sand cubic feet, the rate paid by the St. Joseph Gas Company to the 
Kaw Natural Gas Company for natural gas delivered at the city limits 
in St. Joseph, was unreasonably high. (2) That 17 cents or 18 cents 
per thousand çubic feet was a reasonable rate to be paid for said gas so 
delivered, instead of 26% cents. (3) That 60 cents per thousand cubic 
feet, the rate filed by the St. Joseph Gas Company, and proposed to be 
charged its customers for natural gas, was unreasonably high and tm- 
just. (4) That 40 cents per thousand cubic feet for natural gas de- 
livered by the St. Joseph Gas Company to its customers was not shown 
to be unreasonably low or unjust to the St. Joseph Gas Company. 

On December 19, 1915, a motion for rehearing was filed by the St. 
Joseph Gas Company with the Public Service Commission of Missouri. 
January 15, 1916, the motion for rehearing was overruled. Mean- 
while, on December 14, 1915, the St. Joseph Gas Company filed a mo- 
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tion în the district court of Montgomery county (the court controUing 
the receivers of the Kansas Natural Gas Company), setting forth the 
décision and order of the PubUc Service Commission of Missouri, and 
praying for an order requiring the receivers to supply gas to the St. 
Joseph Gas Company at 17 cents per thousand cubic feet. February 
10, 1916, said district court of Montgomery county, Kan., denied said 
motion. February 19, 1916, the St. Joseph Gas Company filed a sup- 
plemental motion for a rehearing with the Public Service Commission 
of Missouri, setting forth the proceedings had before the state dis- 
trict court of Montgomery count>', Kan. February 23, 1916, the sup- 
plemental motion for a rehearing was overruled. 

The St. Joseph Gas Company has brought this suit against the Pub- 
lic Service Commission of the state of Missouri and the members there- 
of, the Attorney General of the state of Missouri, the attorney for said 
Commission, the prosecuting attorney for Buchanan county, and cer- 
tain consumers of gas, résidents of St. Joseph, Mo., to prevent by the 
injunction of this court, the enforcement of that portion of the order 
of the Missouri Public Service Commission, which held that the pro- 
posed rate of 60 cents for natural gas was unreasonable and unjust, 
and ordered and required the Gas Company to cancel the same. The 
injunction is sought on the grounds that the 40-cent rate for natural 
gas thus left in effect is unreasonable, noncompensatory, and confisca- 
tory ; that the new proposed rate of 60 cents is no more than is essen- 
tial to avoid the confiscation of the plaintifï's property; that by said 
order of said Commission the plaintif! has been and is deprived of the 
equal protection of the law, contrary to the provisions of the Constitu- 
tion of the United States. 

After the commencement of the suit an application for an interlocu- 
tory injunction against the enforcement of said portion of said order 
of the Public Service Commission was made and has been heard, in 
accordance with the provisions of section 266 of the Judicial Code 
(Act March 3, 1911, c, 231, 36 Stat. 1162) as amended (Act Mardi 4, 
1913, c. 160, 37 Stat. 1013), 2 U. S. Compiled Statutes 1916, § 1243, p. 
1960. The Commission conceded in its opinion and décision that, on 
the bases of the valuation of the property and of the expenses of its 
opération which it adopted, the 40-cent rate was confiscatory unless (1) 
the complainant could and should in the future charge and coUect for 
the free gas furnished to the state, the county, and the city, the pro- 
ceeds f rom which would amount to less than $800 per annum ; (2) in- 
crease the rates charged for natural gas for manufacturing purposes, 
but the quantity and the possible amounts obtainable by such increases 
are so small as to be n^ligible in the détermination of the question 
hère at issue ; (3) refuse to pay the $4,800 per annum it has been pay- 
ing for services and salaries of nonresident officers ; and (4) reduce the 
26% cents per thousand cubic feet it was paying to the Kansas Natural 
Gas Company for its gas to 17 cents per thousand feet. The complain- 
ant asserts that the Commit-sion's bases of valuation and of expense of 
opération were erroneous in many respects and that the four changes 
in operating expenses specified above ought not to be made. Thèse 
assertions, the déniais of them by the Commission, and the évidence on 
thèse issues hâve been read and considered. But the évidence con- 
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vinces that ail of them, except the proposed change in the rate to be 
paid for the gas from 26% cents to 17 cents per thousand cubic feet, 
are immaterial to the issue of whether or not the 40-cent rate is con- 
fiscatory, and to this issue of whether or not the 60-cent rate is unrea- 
sonably high. If ail thèse issues were decided in favor of the Commis- 
sion, the différence they would make in the bases of valuation and er- 
pense of opération would not affect the resuit which the évidence upon 
the other issues compels. They are, therefore, hère dismissed without 
discussion, further considération, or décision. 

[1, 2] The question of the réduction of the rate paid for the gas 
from 26% cents to 17 cents is, however, crucial, and ail the évidence 
upon that subject bas been analyzed and bas received considération and 
reflection. The Commission found that, while the complainant main- 
tains the 40-cent rate and pays 26% cents for its gas, thus receiving 
for its share of the rate 13% cents per thousand cubic feet, it obtains 
a return of less than 3 per cent, on the value of its property, but that, 
if it could obtain for its share of the 40-ce'nt rate 2Z cents per thousand 
cubic feet it would obtain a return of 6.6 per cent, upon the value of 
its property. The complainant was and is bound by a contract with 
the Natural Gas Company, which furnishes the gas, to pay to that com- 
pany two-thirds of the gross amount it receives for the gas it obtains 
from that company. The Commission invoked the indisputable rule 
that, notwithstanding contracts between parties engaged in producing, 
furnishing, or transporting public utilities, reasonable charges only .vill 
be allowed as against the public (Steenerson v. Great Northern Ry. 
Co., 69 Minn. 353, 404, 72 N. W. 713 ; Chicago. & G. T. Ry. Co. v. 
Wellman, 143 U. S. 339, 345, 12 Sup. Ct. 400, 36 L. Ed. 176), and 
found that the charge of 26% cents as an operating expense for ob- 
taining natural gas at St. Joseph was an unreasonable charge and 17 
cents was a reasonable one. The opinion of the Commission indicates 
that the facts that the Natural Gas Company was delivering gas chiefly 
derived from a place in Oklahoma about 240 to 270 miles distant, to 
Kansas City, Kan., Kansas City, Mo., and Topeka, Lawrence, Leaven- 
worth, and Atchison, Kan., at about 25 cents per thousand cubic feet 
and receiving only about two-thirds of the proceeds of the sales of tliis 
gas, or about 17 cents per thousand cubic feet for the gas delivered, and 
that St. Joseph was only 40 miles further from the source of supply 
than Leavenworth, only 70 miles further than Kansas City, Mo., and 
only 20 miles further than Atchison, Kan., furnished the persuasive 
and probably the convincing reason and évidence for that conclusion, 
because (1) the évidence upon the reasonableness of that 25-cent rate 
to the consumers in the Kansas cities which convinced the Public Com- 
mission of Kansas that that rate was confiscatory of the property 
of the Kansas Natural Gas Company, and the évidence that convinced 
the members of this court, sitting in the United States District Court 
of Kansas in Landon, Receiver, v. Public Utilities Commission of that 
State, that no rate less than 32 cents to the people of those cities would 
prove sufificient on the basis of two-thirds of the proceeds of the sales, 
or 21% cents per thousand feet to the Kansas Natural Gas Company 
to operate the business of that company and to yield it a fair income 
on the value of its property, because ail this évidence has been intro- 
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duced in this court and has coniirmod our conclusion in the Kansas 
case ; and (2) because a higher rate to consumers and a higher rate^ for 
the delivery of gas at St. Joseph than at Kansas City and other cities 
as near or nearer tlie source of supply is indispensable to yicld fair 
compensation to the Natural Gas Company on the basis of two-thirds 
to it and one-third to the local gas conipany. 

St. Joseph is the most distant city supplied by the Natural Gas Com- 
pany, and it is supplied by a pipe line running from one of the trunk 
lines of tlio company across the A'Iissouri river for the express purpose 
of supplying that city. There is, therefore, property of greater value 
used to sui)ply St. Joseph than is used to supply cities nearer the 
source of supply. The greater the distance gas is piped the greater is 
the leakage and the loss of gas thereby, and the greater is the pressure 
re(|uired to send it to its destination. An immense volume of gas is 
delivered at Kansas City, Kan., and Kansas City, Mo., and a very 
sni"'] volume comparatively at St. Joseph, and the larger the volume 
deh.ered at a given place the less the compensatory rate per thousand 
feet. The argument that the reasonable charge for the delivery of the 
gas to St. Joseph cannot be greater than 211/5 cents per thousand cubic 
feet, the amount that the Gas Company at Atchison would presump- 
tively pay under the 32-cent rate, is not persuasive, because that rate 
has not been determined to be compensatory anywhere, much less in 
Atchison (ail that this court has declared as to the 32 cent rate is that 
it was convinced by the évidence in the Landon Case that no rate less 
than 32 cents would be f ound to be sufficient to compensate the Natural 
Gas Company for its gas on the basis of two-thirds of the proceeds to 
it and one-third to the local company), because the 32-cent rate sug- 
gested was not that particular rate to the consumers in each city which 
the Natural Gas Company supplies, wherever that city is located, but a 
suggestion of an average rate, and because it is patent that the reason- 
able rate to the consumers and the reasonable charge for obtaining gas 
at the city most distant from the source of supply is unavoidably high- 
er per thousand cubic feet than it is at cities of the same size nearer 
to the source of supply. 

[3] There can, therefore, be no doubt that 2IV3 cents per thousand 
cubic feet is not an unreasonably high charge by the Natural Gas Com- 
pany for the delivery of natural gas to a city on its lines at an average 
distance from the main source of supply, that St. Joseph is the most 
distant city, that the gas is delivered to that city through a spécial pipe 
laid across the Missouri river by the Natural Gas Company for its spé- 
cial benefit, and that a reasonable charge for delivery of gas to that 
city is more than 2IV3 cents. Thus the question becomes how much 
more. The contract of the parties is that 26% cents shall be paid 
when the rate is 40 cents, and that is prima facie évidence of the rea- 
sonable value of the service. Mr. Hays testified that no amount less 
than 26% cents per thousand cubic feet would be sufficient to- com- 
pensate the Natural Gas Company for providing and delivering the 
natural gas to St. Joseph. Mr. Wyer, an engineer of great learning 
and expérience, prepared elaborate tables of the comparative cost of 
the delivery of the gas at the various cities served by the Natural Gas 
Company, and his opinion, as shown by thèse tables, was that it v^^ould 



214 243 FEDERAL REPORTER 

cost the Natural Gas Company 1.52 per cent, of the cost to it of de- 
livering gas at Kansas City to deliver gas at St. Joseph, and the review 
of the entire testimony upon this subject has satisfied that at least as 
much as 26% cents per thousand cubic feet is indispensable to fairly 
compensate the Natural Gas Company for providing and delivering to 
the complainant natural gas at the city of St. Joseph, and that that 
amount was not and is not an unreasonably high charge for the St. 
Joseph Gas Company to make as an operating expense for the pur- 
chase and delivery thereof. 

[4] Now, assuming that whether the rate at St. Joseph continue at 
40 cents or be advanced to 60 cents, in either event the receiver of the 
Kansas Natural Gas Company is only to take his share of the rate 
26% cents as at présent fixed by the contract under the 40-cent rate, 
does the évidence show that an advance of the rate to 60 cents will not 
resuit in more than a fair return upon the reasonable value of the 
property now used and useful in the manufacture and distribution of 
gas at St. Joseph ? It is contended by the défendant that the advance 
of the rate from 40 to 60 cents will resuit in such réduction in the use 
of gas, either in number of consumers or in réduction of quantity used 
per consumer, or both, as to render the net income of the company no 
greater at 60 cents than at 40 cents. Of course, if this contention were 
well founded, then no advantage would accrue to the company by the 
raise, and hence no injury resuit by reason of the order oi the commis- 
sion. In support of this contention certain affidavits giving the opin- 
ions of persons of more or less expérience in such matters, generally 
based upon results in other places widely scattered, are put in évidence. 
To what extent, if at ail, the conditions in the localities fumishing the 
data for such opinions are similar to those of St. Joseph does not ap- 
pear. The évidence establishes that the future sales of gas at St. 
Joseph even at 40 cents for manufacturing or boiler purposes will be 
so small as to be negligible, if in fact any such gas be sold at ail. It 
also appears that the lighting business is practically monopolized by 
the electric light company, and hence revenue from that source need 
not be considered. This reduces the présent consumption to heating 
and cooking purposes. At présent the gas company has about 1,100 
customers who use gas for heating purposes, amounting to a consump- 
tion of a little more than 69,000,000 cubic feet per annum for such 
purposes. Other consumers of large quantities are the hôtels, res- 
taurants, and gas engine users, etc., using annually a little more than 
148,000,000 cubic feet per annum, making a total of 217,000,000 cubic 
feet. This was about 30 per cent, of the total sales of domestic gas 
for 1915^ Of course the other 70 per cent, must hâve been consumed 
for cooking purposes. For cooking and lighting purposes artificial 
gas at a rate of $1, where natural gas is not obtainable, will compete 
with other fuel. Therefore it must follow that for cooking purposes 
natural gas at 60 cents will displace other fuel and hence there should 
be no falling ofï in the number of consumers for cooking purposes, and 
no great réduction in the amount of consumption for such purpose. 

Assuming, then, that ail the aforementioned conditions except for 
cooking is lost, it will only resuit in a loss of about 30 per cent, of the 
consumption. We believe that the estimate of the witness Abel, that 
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the probable loss in consumption resulting from the advance to 60 
cents will be 25 per cent, is well supported by the évidence. If that be 
true, then, based upon the total sales for domestic purposes in 1915, 
amounting to 724,899,500 cubic feet, the sales under the 60-cent rate 
would be that amount less 25 per cent., or 543,674,625 cubic feet. At 
60 cents per thousand this consumption, with income for minimum 
bills, forfeited discounts, and miscellaneous earnings added, will pro- 
duce $332,954.78. Based upon the expérience of 1915, the annual op- 
erating expenses would be $246,841.21, leaving earnings over operating 
expenses $86,113.57. Taking as a basis of valuation the conclusion of 
the Commission that the value of the property of the company used 
and useful in the sale and distribution of natural gas with water gas 
as a reserve service is $1,620,000, the earnings over operating expens- 
es, as above calculated, would furnish a return upon this valuation of 
but 5.31 per cent., with no allowance whatever for dépréciation of the 
property. The company is entitled to earnings which will amount to a 
return of at least 7 per cent, upon the fair value of its property used 
and useful in the business. Therefore the proposed rate of 60 cents is 
far from being unreasonably high. 

[5, 6] But are we justified in finding from the évidence before us 
that the receiver of the Kansas Natural Gas Company will not demand 
and receive two-thirds of the increase in receipts resulting from the 
advance to 60 cents, as would appear he might do under the contract 
in force between the Kansas Natural Gas Company and the St. Joseph 
Company when the receivership intervened in 1912, and under which 
the receiver and the St. Joseph Company hâve long been operating? 
If he should successfuUy make such insistence, resulting in his secur- 
ing 40 cents as its portion of the 60-cent rate, the évidence offered by 
the St. Joseph Gas Company before the Missouri Public Service Com- 
mission, and now a part of the évidence before us, establishes that the 
receipt of the remaining 20 cents by the St. Joseph Company, under 
the changed conditions which the advance to 60 cents would bring 
about, would not resuit in any net gain over the 121.^ cents received un- 
der présent conditions. And of course, under such circumstances, as 
between the utility and the consumer, the just thing to do would be to 
let the rate remain at 40 cents. It is urged by counsel for the St. 
Joseph Company that reasons exist why that company is not bound 
to further abide by its contract with the Kansas Natural Company. 
But, even so, if it may now disregard the contract, then likewise the 
receiver of the Kansas Natural Company would be no longer bound 
to furnish gas at 26% cents, or for that matter at any price. If the re- 
<;eiver should demand a compliance with the terms of the contract, or 
as an alternative refuse to furnish gas, then the advance to 60 cents 
would not avail the St. Joseph Company. What the receiver shall do 
in this regard when the question is presented must dépend upon the 
instructions he shall receive from the district court of Montgomery 
county, Kan., of which court he is an officer. The évidence discloses 
certain assurances which the receiver and those assuming to speak in 
the matter hâve given the St. Joseph Company, that the receiver will 
be content with the 26% cents per thousand cubic feet for gas fur- 
nished by him, even in case the rate of 60 cents at St. Joseph should 
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become effective. But, until the question of such modification or abro- 
gation of the contract is presented to the court of which he is an officer, 
and determined by order of that court, neither the receiver nor any 
one for him is authorized to make any binding agreements with référ- 
ence to the same. Therefore we cannot find from the évidence now 
before us that the St. Joseph Company will realize more than 20 cents 
per thousand cubic feet for the gas furnished, even if the rate is ad- 
vanced to 60 cents, and in that event, as we hâve seen, such advance 
would not better its condition. 

The application for the injunction must therefore be denied without 
préjudice to another application to this court on the évidence already 
introduced and other évidence of a substantial change in the situation ; 
and it is so ordered. 



THE STELLA, 

THE VAUBAN. 

(District Court, E. D. New York. April 26, 1917.) 

1. Collision <S=>115 — Vessel in Tow — Tua Master Acting as Pilot. 

The fact that the master of a tug, in charge of the towlng and docking 
of a ship, also aets as her pilot, to coniply with the statute requii-inir her 
to hâve a pilot on board, and is pald therefor, Uoes not render \.a- ship 
liable for those opérations which are exclusively the actions of the 
towing agent. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 244-247.] 

2. Admiralty iS=>79 — Suit fob Bbeach of Chaetee — Effect of Joindbb op 

Tobt-Feasobs. 

Where the owner of a chartered boat, injured in collision. In a suit 
agalnst the charterer for breach of charter in failing to retum the boat In 
good condition, also joins the vessel or others alleged to be in fault for the 
collision, the tort issues betvveen libelant and the thlrd parties were to 
be first trled ; the charterer belng liable only in case the damages cannot 
be recovered from the tort-feasors. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dlg. §§ 592-5i>i.] 

3. SHIPPING <g=54 — ClIABTEE ^LlABILITÏ OF CHABTEBEB FOB INJUBY TO BoAT 

IN Collision. 

The charterer of a barge with her master for lighterage service left 
her temporarily at the end of a pier until she eould discharge her load to 
a vessel in an adjoinlng slip, which was then fllled with other lighters 
discharging. Three days later, after the slip had been cleared, so that 
her master could hâve her moved around Inside, but while she still re- 
mained at the end of the pier, she was injured by collision with a vessel 
enterlng the next slip. Held, that the charterer could not be charged with 
négligence in so leaving her, which would render him liable to the owner 
for her injury. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dlg. § 78.] 

4. Shifping <S=362 — Chabtee of Barge and Masteb — Liability fob Acts of 

Masteb. 

The master of a barge, employed by the ovvTier and who goes with her 
when chartered, as between the owner and charterer, représenta the 
owner in certain things, although the charter is a démise. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dig. § 83.] 
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5. Collision <S=>72(2)— Vessel Lyin(j at End op Pieb— Mutual Fault. 

A barge in charge of a raasier had been for three days l.viiig at the 
end of a pier, with her bow extending in front of an adjoluing slip, cou- 
trary to the provisions of section 870 of the (Jreater New York Charter, 
which made her liable to damages by a vessel entering the ad.iolning slip. 
Her niaster was notified to niove out of the way to allow the entrauee 
of a steamship Into the slip, and was also slgnaled by the tngs in charge 
of the ariproaehing vessel : but he luade no inove, and tlie barge was 
striick and injured by tbe eiitering shlp. Hcld, that the barge was in 
fault, but, ou the évidence, that the tugs were also négligent, and liable 
for half her damages. 

[Kd. Note. — For other cases, soe Collision, Cent. Dig. §§ 2-11-247.] 

In Admiralty. Suit by William S. Bartlcy, as owner of the boat 
Stella, against Frederick B. Dalzell, W. Freeland Dalzell, the Merritt & 
Chapman Derrick & Wrecking Company, and the steamship Vauban. 
Decree for libelant for part damages against Dalzell & Co. 

Foley & Martin, of New York City, for libelant. 

Haight, Sanclford & Smith, of New York City, for F. B. and W. F. 
Dalzell. 

Van Iderstine, Duncan & Barker, of New York City, for Merritt & 
Chapman Derrick & Wrecking Co. 

Burlingham, Montgomery & Beechcr, of New York City, for the 
Vauban. 

CIIATFIELD, District Judge. The libelant chartered the scow 
Stella to the IMerritt & Cha])man Derrick & Wrecking Company for 
ordinary lighterage service, upon oral request over the téléphone, on 
or about the 29th day of October, 1915. The Merritt & Chapman Com- 
pany took the Stella into their possession at Fifty-Fourth street in the 
North River, and the master or captain of the Stella, who was on board 
at the time and was hired by the libelant, wcnt along with the boat. 
She was loaded with a cargo of machinery or engines for a steamer 
lying upon the north side of Pier 10, on the lirooklyn side of the East 
River. 

Upon arriving in the East River, it appeared that the slip between 
Piers 9 and 10 was filled with boats delivering cargo to this steamer, 
and the Merritt & Chapman Company tug left the Stella at the outer 
end of Pier 9. This occurred upon Friday, October 29th, and the Stella 
remained at the end of this pier until Tuosday morning, November 2d. 
In the meantime she had had no opportunity to deliver her cargo to 
the steamship, and on the morning of November 2d, the captain of the 
Stella was told by the superintendent of the company in control of 
Pier 9, to drop his boat around the end of the pier and inside the slip, 
as information had been received that a steamer was to be docked in 
the slip between Piers 8 and 9. Th.; captain did not see fit to follow 
this instruction, and at about 11 o'clock on that day the steamer Vau- 
ban appeared, proceeding through Buttermilk Channel and up the East 
River in control of four tugs. 

The officers of the Vauban were on board and her captain was upon 
the bridge, but she was not under her own steam, and a captain from 

^=5For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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one of the tugs was also upon the bridge, £rom which point he directed 
the towing and docking of the vessel. This opération was being done 
by contract with the fîrm of BVederick B. Dalzell & Co., who owned 
the four tugs in question. Of thèse the witnesses ail agrée that the C. 
P. Raymond (whose captain had been upon the bridge and in charge 
of the fleet as the boats came up through the Buttermilk Channel) was 
immediately under the port quarter of the Vauban, with her bow to- 
ward the side of the steamer. The W. F. Dalzell was immediately un- 
der the starboard quarter of the Vauban and with her bow toward the 
side of the vessel. The Fred B. Dalzell had a line from her stern to a 
cleat upon the port bow of the Vauban, and was towing upon this 
line, throughout the period which will be described later, at an angle of 
about 45 degrees to port from the line of the steamer's keel. The Dal- 
zelline had a line from her stem to a cleat upon the port side of the 
steamer near the stern, and was pulling at an angle of about 135 de- 
grees from the line of the keel, or nearly at right angles to the tow lin© 
of the Fred B. Dalzell. 

[1] When the captain of the Raymond left the bridge of the Vau- 
ban, his place was taken by the captain of the VV. F. Dalzell, who not 
only directed the subséquent opérations, but received a fee of $5 from 
the captain of the Vauban, who thus complied with the statutes requir- 
ing the présence of a pilot upon the bridge of the steamer while navi- 
gating inland waters. The performance of this double function by the 
captain in charge of the towing and docking opérations and his prés- 
ence as pilot for the steamer does not render the steamer liable for 
those opérations v/hich were exclusively the actions of the towing 
agent. The steamer and its ofificers (as distinguished from the tug's) 
appear to hâve been guilty of no négligence. The captain of the C. P. 
Raymond left the bridge and went to his own tug, for the obvions rea- 
son that, as the steamer went into her pier with her port side along the 
dock, the Raymond would be the first tug to leave the vessel. Her cap- 
tain therefore turned the control of opérations over to the captain of 
the tug upon the opposite side of the vessel, who could remain in posi- 
tion until the opération was completed. No différence in responsibility 
arises from this change in command. 

The facts show that ail the way from Pier 30 up to Pier 10 an ex- 
ceedingly strong wind was blowing. The Fred B. Dalzell and the 
Daizelline were both holding the vessel away from the piers, and the 
Dalzelline was actually being dragged stern foremost. One of the cap- 
tains stated that she was used as a sort of sea anchor. But, inasmuch 
as the dragging force was the wind, it is évident that the Dalzelline di- 
rected her course into the wind, instead of being dragged directly 
astern of the Vauban. When off Pier 10, various parties observed the 
Stella lying on the head ol Pier 9, and with her bow projecting a few 
feet into the slip between Piers 8 and 9. The captains of the four tugs 
testify that they began a continuons blowing of alarm whistles, in the 
form of short toots, for the space of 20 minutes, in order to attract 
the attention of the Stella's captain and to cause him to move his beat. 
No fire boat or police boat or fleet of salvage tugs answered this pro- 
longed alarm, and whatever may hâve been the duration of the opéra- 
tion, apparently every one in sight or hearing ascertained that the 
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"blowing had to do with the docking of the boat, and no outside pen- 
sons joined in observation of the occurrence. 

According to the captains of the four tugs, a tremendous squall or 
wind of hurricane force bore down upon the Vauban at this time from 
the west. They ail agrée that this wind forced the Vauban steadily 
over, in spite of the efforts of the four tugs, until the Vauban brought 
up on the forward port corner of the Stella, at a point just aft of 
amidships on the starboard side of the steamer. Thèse witnesses testi- 
fied that the Vauban had been taken up the river by the tugs to a point 
where her bow was opposite Pier 8, and was actually carried back by 
this west wind, so that her bow swung clear of Pier 8 and into the slip, 
where she was placed in her berth along the southerly side of Pier 8, 
without in jury to the steamer. 

Pier 8, East River, on the Brooklyn side, is nearly opposite Fulton 
Market in New York, and the offices of the Dalzell Company are on 
the New York side of the East River at a point where a full view 
could be had of the occurrence on the Brooklyn shore. While the 
steamer was in contact with the Stella, Mr. Dalzell, who had just corne 
into his office, observed her position and the difficulties caused by the 
heavy wind against which the tugs were struggling with the vessel. 
He went downstairs and sent another tug, the Guiding Star, which ar- 
rived in time to help place the Vauban at her dock. But Mr. Dalzell 
did not hear the whistling and did not see the movements of the vessel 
prior to the time when she came in contact with the Stella. 

The servants of the company which occupied Pier 8, and to which 
the Vauban was consigned, had cleared the steamer's berth earlier in 
the day, and one of them had gone over to Pier 9 and gotten the cap- 
tain of the Stella out of his cabin in order to tell him to make way for 
the Vauban. This witness testifies that the captain of the Stella ap- 
peared to be intoxicated. At any rate, the captain of the Stella, who 
testified that he was a teetotaler, even though his appearance in court 
would east suspicion upon that claim, made some profane answer and 
went back into his cabin, where he apparently remained, and ignored 
or did not hear the whistles of the fleet of tugs, and was brought to a 
Tealization of the présence oi the Vauban by the blow of the collision, 
which knocked him over, laid open his head, and would of itself be 
sufficient to account for his dazed condition from that time on. Pie 
evidently took no part in the movement of the steamer into the slip, 
but remained upon his vessel until she was towed away and ultimately 
taken to a dock for repairs. He has remained as captain of the vessel 
until a few days previous to the trial, and no explanation was given by 
either side as to the manner of his leaving that employment, nor as to 
the condition in which he appeared in court. 

[2] The libelant brought his action against the Merritt & Chapman 
Company, as charterers, alleging a breach of their obligation to return 
the vessel in good order, except for reasonable wear and tear. The 
libelant included as respondent also the firm of Fred B. Dalzell & Co. 
charging them with a tort arising from their alleged négligent towing 
of the vessel. The libelant further made the steamer Vauban a party 
défendant, charging it with tort, upon allégations of responsibility for 
.the collision. 
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It has often happened that an action by a boat owner against the 
charterer for alleged breach of contract resiilts in a trial of a cause 
of action for tort, présentée! by the joinder of the alleged tort-feasors, 
under the fîfty-ninth rule, upon the pétition of the respondent. In 
some cases the libelant allèges, at the outset, the commission df a tort 
by a third party, for which, as surety or guarantor, the respondent is 
charged to be liable for a breach of the charter, and of his duty as 
charterer to return the boat in good order. In such cases the tort- 
feasors are treated as agents of the charterer, who is thereby charged 
with responsibility for the tort and alleged to be liable in contract 
therefor. But in the présent action the libelant has alleged a cause 
of action in contract against the charterer and causes of action in tort 
against the alleged tort-feasors, who were outside parties, in no sensé 
agents, and with no privity of contract or business relation with the 
charterer. The libelant has thus brought action on contract against 
the charterer, with whom he had the contractual relation, and has also 
alleged négligence against third parties, who might be brought in by the 
charterer under the fifty-ninth rule. In so doing he seeks to unité an 
action upon implied contract (as where there is an express agreement 
to return the boat in good order) with an action for tort. He thus 
unités the principal in the tort action (the alleged tort-feasor) with the 
charterer, who could be called upon only in case the tort-feasor fails 
to make good the damage caused by his own négligence. The libelant, 
while seeming to sue the charterer directly, has in reality named the 
charterer as a proper party, rather than one who is necessary to the 
maintenance of the tort action, and the issues of négligence must be 
tried out between the hbelant and the third parties. The relations 
of the parties do not show any liability on the part of the charterer, 
Merritt & Chapman Company, for the conséquences of any of the 
acts of the Dalzell Company or the Vauban, and the Merritt & Chap- 
man Company could be held, therefore, in this case only if no négli- 
gence is shown on the part of the Dalzell Company or the Vauban. 
The libelant seeks, by a sort of subrogation, to stand in the shoes of 
the Merritt & Chapman Company with respect to an act of négligence 
to property in the custody of the Merritt & Chapman Company at the 
time. 

[3] But it is also alleged that the Merritt & Chapman Company 
were guilty of some négligence in transporting the boat to the berth 
at the end of Pier 9 and of leaving her mooredi in that position, con- 
trary to the provisions of section 879 of the Charter of the City of 
New York. Inasmuch as the boat was left there temporarily, in or- 
der to be at the disi)osal of other persons, and in order that the cap- 
tain of the barge could put his boat at the disposai of the steamer when 
this was desired, it is impossible to hold that the Merritt & Chapman 
Company are liable for the conséquences of a situation arising three 
days later, and after the slip had been cleared, so that the barge could 
hâve been carried around out of danger into the end of the shp. 
Wright & Cobb V. New England Navigation Co. (D. C.) 189 Fed. 809, 
affinned 204 Fed. 762, 125 C. C. A. 129. 

[4] But the act of the scow's captain in leaving her after warning, 
and after sufficient opportunity to take her from the end of the pier, 



THE STELLA 221 

raises a question of another nature. In the first place, while the scow 
may hâve been demised (tliat is, completely surrendered to the char- 
terer for the purposes of the charter, except in so far as the master 
of the scow represented the owner in looking after those matters which 
cannot be delegated from the owner to the charterer), such an oral 
charter does net make the captain the agent of the charterer in ail re- 
spects, nor would a formai written charter, with the covenant to 
return in good order, make the captain of the scow the servant of the 
charterer in thèse matters. He was the servant or agent of the owner 
(that is, the libelant) in keeping the boat afloat, handling her lines, ob- 
serving the method and amount of loading, and maintaining her in 
positions where she would not be endangered by matters which could 
be prevented through his activities. In so far as thèse very duties 
might concern the use of the scow, he would also be the agent of 
the charterer, but as between the owner and the charterer his authority 
is that of the owner. If, therefore, the captain of the Stella was in- 
toxicated, or refused to observe obvions précautions, and if he neg- 
lected to look out for his master's property at a time when danger was 
apparent and imminent, and when care on his part would hâve pro- 
tected the property, there would be reason for holding that his négli- 
gence would affect the right of the libelant to recover. 

But beyond this is the proposition presented by the statute just 
referred to. The word "adjacent" means lying next to or adjoining. 
An "adjacent pier" to any particular pier must mean the next pier; 
that is, the pier on either side of the adjacent slip. The statute says 
that, if a boat is lying at a wharf, it shall be liable for damages by a 
vessel entering an adjacent dock or pier. As was said in the case 
cited, this does not make it illégal to lie at the end of a pier, nor can 
a vessel be held responsible for a collision out in a river with a boat 
which is not entering the adjacent slip. 

[5] But in this case the Stella was certainly lying at a pier head 
(that is, a wharf) adjacent or next to the pier for which the Vauban 
was intended. Her captain was bound to recognize the danger of a 
large vessel entering that slip, particularly as the Stella projeçted sev- 
eral feet into the slip. We hâve, therefore, the situation of a vessel 
illegally maintaining a berth, where she received injury from the very 
matter prohibited by the statute. The Stella, therefore, was hable for 
the conséquences of her own f ault ; but this did not absolve the 
Vauban, and the tugs which were handling the Vauban, from avoid- 
ing négligence on their own part. 

The court finds from the testimony that the Dalzell tugs undertook 
to move the steamer up river at a time when, for the entire voyage, 
the wind was blowing at the rate of from 50 to 55 miles an hour. If 
the tugs were able to handle the Vauban on the voyage up the river, 
they could hâve proceeded further Avith the steamer in case it proved 
dangerous to enter the slip. The strong and sudden squall from the 
west caused the maneuver in question ; but, according to the oral tes- 
timony and diagram made by the Dalzell captains, the direction from 
which they claim this squall came would hâve been the northwest. A 
west wind, as was inadvertently stated by the captain of the Raymond, 
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would blow against the port quarter of the Vauban, and not against 
her port bow, as would be necessary to drive her in the direction 
claimed by the witnesses. This leads the court to conclude that the 
wind did not overcome the control of the tugs, until they appreciated 
the fact that the Stella was not going to move, and until they decided, 
as the steamer gradually drifted in, to go ahead and to place the Vau- 
ban into the slip, without further loss of time and without waiting un- 
til a tug could be sent to move the Stella for them. The strong wind 
made it much more convenient to proceed at once into the slip, and 
as the captain of the Stella seemed to need to be aroused, and the 
Stella evidently was disregardful of the rights of the Vauban and of 
her own liability for damage by a boat entering the slip where the 
Vauban was going, the Dalzell tugs took the matter into their own 
hands and discipHned the Stella, but were evidently négligent in fail- 
ing to avoid the infliction of unnecessary damage in so doing. 

The libelant may hâve a decree for half damages against the owners 
of the Dalzell tugs. Inasmuch as the pilot on the Vauban did not in- 
terfère or prevent the maneuver, no costs will be awarded the Vau- 
ban, but the libel against the Vauban will be dismissed. The libel 
against the Merritt & Chapman Company will be dismissed, with costs. 



WELLMAN V. BETHEA.. 
(District Court, E. D. South Carolina. May 30, 1917.) 

1. BXECTJTOBS AMD ADMINISTRATORS ®=3453(4)— ACTIONS JUDGMENT — OOLLAT- 

EEAL ATTACK. 

In an action against an admlnlstrator, in whieh lie pleads plene admln- 
Istravlt, a judgment pald by hita, whleh was regular in form and based 
upon the verdict of a jury, cannot be attacked, whatever Inferences may 
be Indulged regardlng the bona fides of the account on which such 
judgment was recovered. 

[Ed. Note. — For other cases, see Executors and Adminlstrators, Cent. 
Dig. |§ 1897-1908.] 

2. Death <©=»11 — Actions fob Causing Deatii — New Cause or Action. 

The statutory right to sue for wrongful death Is a new cause of ac- 
tion, Independent of any cause of action for the tort commltted by défend- 
ant, which the deceased may hâve had durlug his life, or would hâve 
had, if he had survived the injury. 

[Ed. Note. — For other cases, see Death, Cent. Dig. §§ 10, 15.] 

3. Statutes <S=3l81(l) — Construction — Ascebtaining Intent. 

In construing a statute, the court must aseertain the intention of the 
Législature; but such intention must be ascertalned from the words 
used In the statute and the subject-uiatter to whleh it relates. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 259.] 

4. Statutes <S=>188 — Construction — Meaning of Language. 

When words used in a statute hâve a well-settled légal meaning they 
will be glven such meaning ; but, when they bave no such meaning, it will 
be presumed that the Législature used them in the light of thelr usual 
and ordinary meaning. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 266, 267, 276.] 

€=»For other cases see same topic & KBY-NUMBËR In ail Key-Numbered Olgests & Indexes 
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5. EXECUTORS AND Administrators ig=>261 — Payment of Claims — ^Peioeity — 

"Debt." 

Under the South Oarolina statute fixing the order of payment of debts 
and charges against the estâtes of decedents, by providlng flve classes, 
and specifying, as the flfth class, bonds, debts by specialty, and debts by 
simple contraet, a judgment recovered against the administrator for 
wrongful death, founded upon a statute of another state, is not a "debt,"* 
and is not of equal dignlty and entitled to prorate with a judgment upon 
a contractual cause of action, espeeially as it is doubtful whether Glv. 
Code S. C. 1912, § 3!>55, giving a right of action for wrongful death, glves 
any such right of action against the Personal représentative of the 
wrongdoer. 

[Ed. Note. — For other cases, see Bxecutors and Administrators, Cent. 
Dig. §§ 944-974. 

For other définitions, see Words and Phrases, First and Second Séries, 
Debt.] 

6. Statutes ©=184 — Construction — Annulling Ptjbpose of Législature. 

While, if a statute is open to construction, the courts wlll not construe 
its language so as to nuUify its purpose, thls rule is to be resorted to only 
for the purpose of ascertalning the L^slature's intention, and wlll not 
justify readlng into the statute something not expressed by its terms. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 262.] 

7. EXECUTORS AND ADMINISTRATORS I®=»111(6) — EXPBNDITDRES — COUNSEL FEES. 

Where, at the tlme judgment was rendered against an administrator, 
his counsel exhlbited an account by the administrator showing a balance 
in his hands of $380.40, and proposed to plaintiff's counsel that they 
take judgment for that amount, or that It would be tumed over to plaln- 
tiËf, which offer was not accepted, and subsequently the judgment was 
opened, and the administrator was permltted to plead plene administravit, 
on a showing that $380.40 was ail the unadmlnlstered assets, the subsé- 
quent payment by the administrator to his counsel of $250, in addition t» 
$250 previously paid, could not be justified. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. § 456.] 

8. Executors and Administrators <S=>261 — Payment of Claims. 

While, under the South Carolina statutes, a judgment recovered against 
an administrator for wrongful death is not entitled to share in the 
assets of the estate with debts due by simple contraet, any balance re- 
mainlng in the administrator's hands after the payment of such debts 
is subject to the payment of such judgment 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §i 944-974.] 

At Law. Action by Sarah A. Wellman against John C. Bethea, ad- 
ministrator. Jixdgment for plaintiff for a part of the amount sued for. 
See, also (D. C.) 213 Fed. 367. 

Mitchell & Smith, of Charleston, S. C, for plaintifif. 
Gibson & Muller, of Dillon, S. C, for défendant. 

CONNOR, District Judge. The pleadings, exhibits, and admissions 
of the parties, disclose the following facts: 

On March 2, 1911, plaintiff, Sarah A. Wellman, in behalf of herself 
and her children, instituted an action in this court against défendant, 
"John C. Bethea, clerk of court, as administrator of the estate of John 
H. Bethea, deceased," for the recovery of $25,000 damages, alleged to 

®=3For otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests A Indexes 
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have been sustained by reason of thé death of her husband, Ora E. 
Wellman, caused by the wrongful and unlawful act of defendant's in- 
testate. The homicide occurred in the state of Delaware, and the suit 
was based upon the cause of action given to plaintiff by the statute in 
force in that state. Défendant, in his answer, denied the allégations 
contained in plaintiff's complaint. At a term of this court held on Jan- 
uary 7, 1913, plaintifï recovered judgment against défendant, in his 
représentative capacity, for the sum of $4,000. Execution was issued 
against défendant, in his représentative capacity, for the sum of $4,000. 
Execution was issued against défendant administrator, and was re- 
turned unsatisfied, except for the sum of about $23. 

Plaintifif, on Jûne 28, 1913, instituted an action against défendant 
John C. Bethea, personally, and the Gulf & Atlantic Insurance Compa- 
ny, surety, on his officiai bond, for the recovery of the balance remain- 
ing due and unpaid on said judgment, alleging that défendant John C. 
Bethea, having failed to plead plene administravit, or insufficient as- 
sets, was liable personally for the fuU amount of said judgment. De- 
fendant, in his représentative capacity, on May 25, 1914, instituted a 
suit in this court, in equity, alleging that he had, prior to the rendition 
of the judgment of January 7, 1913, administered and disbursed the 
assets which came into his hands as administrator of John H. Bethea, 
except the sum of $380.40, and that since the rendition of the judg- 
ment he had disbursed, in due course of administration, this amount, 
less $35. He further alleged that his failure to plead plene adminis- 
travit in the action against him was due to excusable mistake, etc. This 
cause, upon defendant's answer, came on for hearing, whereupon a de- 
cree was passed March 19, 1915, permitting the said John C. Bethea, 
administrator, to enter his plea in the original action. This decree was 
affirmed. 228 Fed. 882, 143 C. C. A. 280. The liability of défendant, 
as administrator, to plaintifï, is dépendent upon his making good his 
plea — that he bas f ully, and in accordance with the statutes in force in 
South Carolina, administered the estate of his intestate. His accounts, 
filed in the probate court, show that, on November 27, 1910, he receiv- 
ed, as administrator, $2,214.64. He disbursed in cost of administra- 
tion and commissions, $115.24; counsel fées in the défense of plain- 
tifï's action, $250; and action of Mrs. Medlin against him as adminis- 
trator, $25. 

On March 2, 1911, being the same day on which this action was in- 
stituted, Mrs. M. E. Medlin instituted an action in the court of com- 
mon pleas of Dillon county against défendant, as administrator of John 
H. Bethea, and in her complaint she alleged that his intestate was in- 
debted to her for "board and service" during the years 1904 to 1909, 
inclusive, at the rate of $20 a month, aggregating the sum of $1,440; 
that she had presented her account to défendant and he refused to pay 
same. Défendant, on April 5, 1911, fîled his answer to the complaint, 
averring that he had not sufïicient information to form a belief as to 
the truth of the allégation of the complaint, and therefore denied same. 
On October 26, 1911, the cause was brought to trial before the court 
and a jury, when a verdict was rendered against défendant for the full 
amount claimed by her, and judgment rendered accordingly. On De- 
cember 1, 1911, défendant paid said judgment, together with $4 cost. 
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aggregating $1,444, leaving a balance in his hands, December 15, 1911, 
of $380.40. Of this amount défendant paid, December 15, 1911, $1 
for filing return ; January 1, 1913, to his attorneys for service rendered 
in this case, and another case of like character brought by Mrs. Wil- 
liams, the sum of $250, $64 cost in this case, and commissions aggre- 
gating $94.40, leaving in his hands, January 3, 1911, $35. Plaintiff at- 
tacks the account in respect to tlie payment of Mrs. Medlin's judgment- 

[1] Whatever inferences may be indulged in regard to the bona 
fides of her account, from the fact that her action was instituted on 
the same day upon which plaintiff brought her suit in this court, cou- 
pied with the rather indefinite character of her account, the judgment 
is not open to attack in this court, or in this action. It is regular in 
form, and based upon the verdict of the jury in the court of common 
pleas of Dillon county. In view of its effect upon the rights of plain- 
tiff in this action, and Mrs. Williams, plaintiflf in another action of like 
character, in which she recovered judgment, it would seem that, while 
under no légal obligation to do so, it would hâve occurred to the de- 
fendant to hâve notified them of the institution of the action. The sole 
question now open to plaintiff is whether the défendant, administrator, 
was not under légal liability to withhold payment of that judgment un- 
til the termination of this action, to the end that the assets in his hands 
should be divided pro rata between the judgments. The answer to this 
question is dépendent upon the construction of the South Carolina 
statute, prescribing the method of administration of the estâtes of de- 
cedents. It is held by the Suprême Court of South Carolina that the 
status of the claims against the estate of deceased persons, in respect 
to their rank in the administration of the estate is fixed by référence to 
the date of the death, and is not affected by the date of the judgment 
fixing its validity and amount. Fraser & Dill v. City Council, 23 S. C. 
373. 

The South Carolina statute fixes the order of payment of debts and 
charges against the estâtes of deceased persons by providing five class- 
es. It is mariifest that neither plaintifï's nor Mrs. Medlin's debts are 
included in either of the first four classes. The fîfth class includes 
"bonds, debts by specialty and debts by simple contract." The plaintiff 
insists that her claim, or cause of action, is of equal dignity and enti- 
tled to prorate with Mrs. Medlin's judgment, without regard to the 
cause of action or the date of the judgment. Défendant insists that 
plaintiff's cause of action or claim is not within the language of the 
fifth or any other class of debts directed to be paid by the administra- 
tor— ^that, in respect to the cause of action created by the Delaware 
statute, in favor of plaintiff, as the widow of her deceased husband, 
by reason of his death, caused by defendant's intestate, there is a casus 
omissus, a daim for which no provision is made. The question is of 
first impression. Neither of the learned and industrious counsel hâve 
called attention to any decided case in point. 

[2] It is uniformly held that the right to sue for wrongful death, 
given by Lord Campbell's Act and the state statutes in this country, is 
a new cause of action, independent of any cause of action for the tort 
committed by défendant, which the deceased may hâve had during his 
life, or would hâve had, if he had Survived the injuty. SAtîi. & Ehg. 
243 F.— 15 
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Enc. 859; Osteen v. So. Ry., 76 S. C. 368, 57 S. E. 196; Beaver's 
Adm'r v. Putnam's Ctirators, 110 Va, 713, 67 S. E. 353. The daim, or 
demand for damages, did not exist against the defendant's intestate and 
could not, therefore, in any proper sensé, be termed a debt due by con- 
tract. Whether a judgment rendered upon a claim for a tort, as for 
assault and battery, or a personal injury sustained by the négligence of 
defendant's intestate, would hâve been within the statute, is not in- 
volved hère, and analogies do not aid in dealing with the question. It 
is manifest that, to bring plaintiff's daim within the terms of the stat- 
ute, so that it may share with a contract debt, resort must be had to 
construction, sustained by the contention that such was the législative 
intention. 

[3] A well-settled rule of statutory construction imposes upon the 
court the duty of ascertaining the intention of the Législature, with 
the restriction that such intention must be ascertained from the words 
used in the statute and the subject-matter to which it relates. "The 
spirit of the act must be extracted from the words of the act, and not 
from conjectures aliunde." Gardner v. Collins, 2 Pet. 58, 7 L. Ed. 
347. Législative intent, determining statutory construction, "is to be 
searched for in the words which the Législature has employed," and 
there is no ground for construction where apt language is found. The 
Paulina v. U. S., 7 Cranch, 52, 3 L. Ed. 266. The gênerai rule of stat- 
utory construction is that the intent of the lawmaker is to be found 
in the language he has used ; and that language is always controlling, 
unless there are cogent reasons for believing that the language does 
not fully and accurately disclose the intent. United States v. Golden- 
berg, 168 U. S. 95, 18 Sup. Ct. 3, 42 L. Ed. 394. 

[4] When words found in a statute hâve a well-settled légal mean- 
ing, they will be given such meaning in seeking the législative intention. 
When they hâve no such meaning, it will be presumed that the Légis- 
lature used them in the light of their usual and ordinary meaning. 
While not strictly analogous, the discussion in Louisiana v. Mayor of 
New Orléans, 109 U. S. 285, 3 Sup. Ct. 211, 27 L. Ed. 936, indicates 
the trend of thought. The relators, Folsom and others, recovered 
judgment against the city for damages sustained by a mob; the right 
of action being conferred by a statute. At the time the injuries were 
sustained, and one of the judgments rendered, authority was vested in 
the governing body of the city to levy taxes to an amount sufficient to 
pay the judgments. Thereafter, by a change in the statute, the limit 
of the power to levy taxes was so reduced that the city had no funds 
out of which the judgments could be paid. The relator sought, by a 
writ of mandamus, to compel the governing board to levy taxes for 
the payment of the judgments, contending that the judgments were 
contracts within the provision of the fédéral Constitution, and that 
the act reducing the limit of taxation violated the obligation to pay. 
The Suprême Court, by Mr, Justice Field, said : 

"The rlght to relmbursement for damages caused by a mob or rlotous as- 
semblage of people Is not founded upon an,y contract between tUe city and 
thé sufferers. Its llablUty for the damages is created by a law of the 
Législature, and can be wlthdrawn or Umlted at Its pleasure. » ♦ » Xhe 
obligation to make Indemnity created by the statute has no more élément of 
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contract In It, because merged in the judgments, tlian it had previously. 
* * * A judgment for damages, estiinated in money, is sonietlmes called l\v 
text-writers a specialty or contract of record, because it establishes a légal ob- 
ligation to pay the amount recovered; aud, by a Action of law, a promise to 
pay is implied when such légal obligation exists. It is on this priuclple that 
an action ex eontractu will lie upon a jiidguient. * * * But tliis Action 
cannot eonvert a transaction wanting the assent of p-arties into one whicli 
necessarlly Implies it" 

In Chase v. Curtis, 113 U. S. 452, 5 Sup. Ct. 554, 28 L. Ed. 1038, 
it appeared that a statute required certain corporations to make and 
file, within a fixed time, a report, which was required to be published, 
stating, among things, "the amount of its existing debts." Upon fail- 
ure to make and publish such statements, the managing officers were 
made liable "for ail the debts of the company then existing and for 
ail that shall be contracted before such report shall be made." Plain- 
tif! recovered a judgment against the corporation of which défendants 
were managing ofïîcers, upon a cause of action founded upon a tres- 
pass. The judgment was rendered before the time for filing the re- 
port. The report required by the statute was not filed nor published. 
Plaintiflf sued défendants, basing his right to judgment upon the lia- 
bility imposed by the statute. A demurrer having been sustained, the 
cause was brought to the Suprême Court, and Mr. Justice Matthews 
said: 

"The llabillty is new and unknown to the common law, and is in terms 
limlted to demanda ex eontractu. * * * Dam'age arising upon tort is not 
a debt accrued, within any reasonable construction of that terni." 

Blackstone says: 

"Any contract, whereby a determinate sum of nioney becomes due to any 
person, and is not pald, but remains in action merely, is a contract of debt." 
(Jones' Blk. bock II, 1347.) 

A statute permitted "mutual debts" to be used as a set-off. It was 
held that a claim for unliquidated damages could not be so used. "It 
must be a claim upon which an action of debt, or indebitatus assump- 
sit would lie." Lindsay v. King, 23 N. C. 401. A statute making it 
the duty of an administrator to pay ail debts including taxes due means 
debts due by the intestate at the time of death, and apphes only to 
debts which intestate owed. Langston v. Canterbury, 173 Mo. 122, 7î 
S. W. 151. In Cable v. McCune, 26 Mo. 371, 72 Am. Dec. 214, it was 
held that where a statute imposed the duty upon the directors of a 
corporation to publish the amount of "existing debts" against such a 
corporation, making the directors liable for a failure to do so, that a 
judgment recovered against the corporation upon a cause of action 
for négligence was not within the statute. The judge, writing the 
opinion, defined a debt as : 

"A sum! of 'money due by a certain and express agreement.' • • * The 
demand sought to be enforced in the présent action is certalnly not a debt in 
the légal acceptation of the term, and it is, to say the least, doubtful whether 
It could be so regarded in its popular acceptation." 

This case was approved in Cable v. Gaty, 34 Mo. 573, 86 Am. Dec. 
126; Heacbek v. Sherman, 14 Wend. (N. Y.) 58. 

In Carver v. Braintree Mfg. Co., 2 Story, 432, Fed. Cas. No. 2485, 
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the question, as to the définition o£ the term "debt contracted" in a 
statute, would be held to include "dues owing" or "liabilities incurred" 
by a corporation. The question arose upon the competency of a wit- 
ness, who was a stockholder in a corporation, in which, under a Massa- 
chusetts statute, the stockholders were made liable for the "debts con- 
tracted" by the corporation. Judge Story said : 

"I confess that, with ail the lights which hâve been thrown upon the ques- 
tion by the able arguments at the bar, I am not without souie lurldng doubts." 

The action was for damages sought to be recovered against the 
corporation for infringement of a patent. A stockholder made liable 
for the debts contracted by the corporation was held incompétent as 
a witness, upon the theory that he would be personally liable for the 
amount of such judgment as might be recovered against the corpora- 
tion. While any décision rendered by Judge Story is entitled to great 
respect and should be given careful considération, in this instance it is 
manifest that he was in much doubt. As shown by cases cited, the 
Suprême Court has not adopted his views in construing statutes con- 
taining the same language. 

In Manion v. Ohio Val. Ry. Co., 99 Ky. 504, Z6 S. W. 530, it was 
held that a statute authorizing a guardian, with leave of the court, 
to settle and compound any debt or demand for his ward, did not 
authorize him to compromise a claim for damages sustained by a tort. 

[5] The foregoing are only a few of the numerous cases in which 
the Word "debt" has been defined. It must be conceded that there is 
not perfect harmony in the décisions. I am constrained to conclude 
that, while not free from doubt, the more natural construction, that 
which most strongly commends itself to the mind, excludes the claim of 
the plaintiff from the statute fixing the order of payment of the debts 
of a décèdent. The case is singular; that is, unusual. It is probable 
that the Législature did not hâve such a case iri contemplation when 
drafting and enacting the statute. The learned counsel for plaintifï 
calls attention to the South Carolina statute providing that causes of 
action for injuries to the person shall survive both to and against the 
Personal or real représentative of the deceased persons and the légal 
représentatives of insolvent persons. 1 Civ. Code, § 3963. It is also 
provided by section 170, Code Civ. Proc, that "no action shall abate by 
death * * * or other disability of a party." Neither of thèse 
sections of the Gode are applicable to the plaintiff's cause of action. 
The last section applies to actions pending at the death of the défend- 
ant, and the other section saves the right of action against the personal 
représentative which has accrued for or against the intestate during 
his life. It is not clear that the South Carolina statute (1 Civ. Code, 
§ 3955, being substantially the same as Lord Campbell's Act) gives 
the right of action against the personal représentative of John H. 
Bethea. This would seem to be the view held by the Court of Appeals 
of Virginia in Beavers v. Putnam's Curators, supra. If this be the 
correct view, the argument urged by the counsel for attributing to the 
Législature the intention to include, under the words "debts by simple 
contract," a claim of the character involved hère, is much weakened. 
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If no cause of action is given by section 3955 against the personal rep- 
résentative of the slayer of plaintiff's intestate, then no intention can 
be attributed to the Législature to provide for the payment of a judg- 
ment recovered against him. 

But, as said by counsel, plaintiff's action is brought under the pro- 
visions of the Delavvare statute, which gives the right of action in such 
cases to the widow. 13 Laws Del. c. 31, § 2. By section 6 of the same 
statute the right of action is saved against the personal représentative 
of the deceased. It is under this statute that plaintiff sues. The Vir- 
ginia statute has a similar provision. This provision of the Delaware 
statute does not aid in ascertaining the intention of the South Carolina 
Législature in regard to the order in which a decedent's debts are to 
be paid. Counsel say that, unless the payment of the claim arising out 
of the statutory right of action be provided for under the term "debts 
by simple contract," the statute giving the right of action in such cases 
is nullified — made of none effect. 

[6] By a well-settled rule the court will not, if open to construc- 
tion, so construe the words of a statute as to nullify the purpose of the 
Législature. The rule, however, is to be resorted to only for the pur- 
pose of ascertaining the législative intention, and will not justify read- 
ing into the statute something not expressed by its ternis. Plaintiff's 
counsel suggest that, if the plaintiff's claim is not within the statute, 
the judgment cannot be paid at ail, although the estate, after paying 
the debts provided for, is solvent. This (juestion is not presented in 
the présent aspect of the case. The sole question hère is whether 
plaintiff's claim is entitled to share with debts for which provision is 
expressly made. It certainly is not free from difficulty. Courts should 
not, to meet hard cases, give strained construction to statutes. It is 
better to adopt a natural construction of language and leave to the 
Législature the duty, as it has the power, to provide for cases not in- 
cluded in the statute. 

[7] The plaintiff insists that the payment of $250 additional counsel 
fee, after the rendition of the judgment, was unauthorized and a dev- 
astavit. It appears in the record that, when the judgment in this 
case was rendered, on January 7, 1913, defendant's counsel exhibited in 
open court, on account stated by the défendant, as administrator, show- 
ing a balance in bis hands of $380.40, and proposed to plaintiff's coun- 
sel that they could take judgment for that amount, or that it would be 
turned over to plaintiff'. This oft'er plaintiff's counsel neither accepted 
nor rejected. See afïidavits and opinion in the equity suit. Record 
pp. 44, 47, 49, 57. The account now filed shows that, on January 1, 
1913, six days before the judgment was rendered, défendant paid to his 
counsel, on account of fee, $250. He had, theretofore, paid them for 
services in this litigation $250. It is manifest that, on January 7, 
1913, défendant stated in open court and exhibited an account showing 
that he had in hand, after paying the debts and cost of administration 
to that date, $380.40, which he offered to "turn over to plaintiff." 

It was upon this finding that the decree was rendered in the equity 
suit, opening the judgment and permitting défendant to file his plea. 
I am of the opinion, that the payment of $250 after that date for coun- 
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sel fees was in dérogation of the right of plaintiff. There were two 
suits of the same character, in which judgment for $35,000 was de- 
manded. A fee of $500, if the estate had been of larger value, would 
not hâve been excessive; but, in vievv of the fact that défendant and 
his attorneys knew, certainly on January 7, 1913, that but $380.40 
could be recovered, I am of the opinion that the payment of two-thirds 
of that amount to counsel was not justified. To say the least, it looks 
as if défendant had determined that the widows of the victinis of his 
intestate's wrongful and unlawful act should receive nothing for the 
loss which they had sustained at his hands. 

[8] While, for the reasons set forth, I am of the opinion that plain- 
tiflf's claim is not entitled to share in the assets with debts due by sim- 
ple contract, provided for by the statute, I am of the opinion that, af t- 
er thèse debts were paid, he held the balance subject to the judgment 
in this action. 

Judgment may be drawn that the plaintiff, Sara Wellman, recover of 
défendant, John C. Bethea, personally, $250, with interest from Jan- 
uary 7, 1913, and the balance of the cost incurred herein. 



THE APPAM. 

(District Court, S. D. New York. July 3, 1917.) 

1. Shipping (®=»154— Lien fob Fkeight— Nature. 

A normal frelght lien Is possessory only under gênerai maritime Juris- 
prudence. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 226, 516-520.] 

2. Shipping <©=3l54— Lien for Fbeioht— Nature. 

Under Brltlsh law. If bllls of ladlng providing that frelght was due on 
shlpment and should be eonsidered as then eamed and paid on demand, 
shlp or goods lost or not lost, and that the owners should hâve a lien for 
the freight, gave a lien for frelght payable, but unpaid In advance, it 
was Inchoate when the shlp and its cargo was captured by a Germaii naval 
vessel, as the lien could not be exercised en route. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg, §§ 226, 516-520.] 

3. Wae ig=5>25— Captures at Sea— Enemies' Vessels and Goods. 

The capture of a British vessel and cargo by a German naval vessel 
was lawful, and the captor .succeeded to the rights of owners of both tlie 
huU and cargo, subject to the action of a compétent prize court. 

[Ed. Note.— For other cases, see War, Cent Dlg. §§ 111-113, 120-123.] 

4. Shipping <®=5l54r— Lien pob Fbeight— Loss. 

The capture of a vessel by the enemy under the laws of war severed 
the contractual relations between the slilpowners and the shippers, and 
abrogated any lien for frelght then existing. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 226, 516-520.] 

5. Shipping ®=>146— Fbeight— Awabd or Freight Pbo Rata. 

In litigation on the Instance side of tlie adnïlralty court over a British 
vessel, captured at sea by a German naval vessel and sent to an American 
port, where it was forfeited by the captor's violation of the American neu- 
trality laws, the court could not disregard the severance of the contractu- 

<S=»For otber cases see same toplc & KBY-NUMBBR In alJ Key-Numbered Dtgests & Indexes 
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al relation between the sMpowners and the shipper by capture, and award 
pro rata frelght as in prize cases. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dig. § 508.] 

6. SniPPiNG ©=3154— Lien fob Fkeight— Loss. 

In determlning whether the owners of a Britisli Tessel, captured by a 
Germïm naval vessel and forfeited by its captors by their violation of 
the American neutrallty laws, bave a lien on the cargo for frelght, the 
Personal liability of the shipper or consignées is immaterial. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 226, 516-520.] 

7. Shipping <S=>1.'54— Lien fob Freight— Loss. 

Where a lîiltish vessel was captured by a German naval vessel and 
brought within American waters, where It was forfeited by its captors' 
violation of tlie neutrallty laws, and the vessel was restored to the pos- 
session of its original owners, the contract of carriage did net revive 
on repossession, so as to glve the shipowners a lien on the cargo for 
frelght. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. §| 226, 516-520.] 

8. Evidence ©=>43(1)— Judicial Notice. 

Wliere 14 montlis elapsed between the capture of a vessel sent Into 
an American port and its restitution, on the ground that Its captors 
had forfeited their rights by vlolatlng the neutrallty laws, judicial notice 
■will be taken that such time is less than miglit reasonably bave been ex- 
pected, in view of the certainty that the matters involved would be bltter- 
ly defended at law and by diplomatie action. 

[Ed. Note. — For other cases, see Evidence, C«nt. Dig. § 62.] 

9. Shipping i£=102— Careiaqe of Goods — ^Law Governing. 

A British vessel, bound from Africa to Llverpool, was captured by a 
German naval vessel and sent into an American port, where the ship- 
owners flled a libel for its possession, subsequently awarded to theni for 
the captors' violation of the American neutrallty laws. The owners of 
the cargo flled a libel, separately demanding such cargo, without objection 
from the shipowners. lield, that the voyage to Llverpool was totally 
abandoned, and, as the voyage ended in the United States, or was there 
abandoned intentionally, the rights of the parties were govemed by tbe 
laws of the L'uited States. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. S 400.] 

10. Shipping <3=»154— Lien for Freigui^-Loss. 

The shipowners had no lien for frelght on the cargo, as a carrier can- 
not préserve a lien for freight where he totally abandons the caiTiage of 
the goods, even though the abandonment is under force majeure. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 226, 516-520.} 

In Admiralty. Libel by the British & African Steam Navigation 
Company, Limited, against the proceeds of the cargo of the Appam. 
On hearing on exception to libel. Libel dismissed. 

R. J. M. Bullowa, of New York City, for libelant. 
James K. Symmers, of New York City, for claimant. 

HOUGH, Circuit Judge. This pendant to the celebrated litîgatîon 
over the Appam (243 U. S. 124, 37 Sup. Ct. 337, 61 L. Ed 633) seeks 
to raise the single question whether, under the facts shown and the 
law of Great Britain, a lien for freight exists in favor of the Appam's 
owners against the late cargo of that vessel or the proceeds thereof. 

The action is in rem, and the res proceeded against is money pro- 
ducd by sale of cargo — a sale in part conducted by those to whom the 
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cargo was finally awarded, and in part a judicial sale pendente lite of 
so much of the lading as was confessedly perishable. 

The présent hearing is in form upon a peremptory exception to the 
libel ; but by stipulation filed the court has beîore it ail the f acts shown 
by the records in the main litigation, a knowledge of how and by whom 
those causes were promoted, the décisions of British courts, and the 
views of text-writers of authority. It is really a iinal hearing. 

The Appam loaded at sundry ports on the west coast of ^frica, and 
(approximately) had accomplished about 2,500 miles of her voyage 
when captured by the German cruiser Moewe; she had still about 
1,500 miles to cover before reaching her port of delivery, I/iverpool, 
and when surrendered to her owners, pursuant to mandate of the Su- 
prême Court of the United States, was at Hampton Roads, and about 
3,000 miles from her original destination. Thus she had conveyed her 
cargo about 1,000 miles nearer Liverpool than it was on shipment, and 
three-fourths of the transport remained vmaccomplished. 

The first proceeding against or for the Appam was a strict libel of 
possession, brought by the présent libelant as owner of the hull. Short- 
ly after it was filed, the Appam's master, as agent for insurers of 
cargo consignées, filed an independent libel for possession of cargo. 
The underwriters had paid a total loss on proof of capture, and it is 
of course that they stand in owners' shoes. The manifesting of the 
vessel shows that the cargo was mostly consigned to shippers' order, 
but actual ownership at date of capture is unknown and immaterial. 

The sale of perishable goods was by consent of proctors for both 
ship and cargo, but was without préjudice to any lien or right thereto 
on the part of the ship. No assertion of lien for f reight was made 
in the main litigation, and on conclusion thereof in the District Court 
for the Eastern District of Virginia (234 Fed. 389) the proceeds of ail 
cargo sales were deposited in New York, and this libel filed against 
the same. The theory of action is that the lading of the Appam was 
.shipped in British possessions by British subjects to an English port 
on an English steamer, under bills of lading which specifically agreed 
that : 

"Freight is due on shipment, and shall be considered as tlien earned, and 
sliall be paid on demand, ship or goods lost or not lost." 

It was further agreed that the shipowners— 
"should hâve a lien and risht of sale * * * over the goods shiiiped un- 
deu this B/L, not only for the freight and charges due thereou, whether pay- 
able in ndvance, or not, but also for ail amounts in any wise to beconie pii.\'- 
able to them under the provisions of this B/L, although the same may not 
then be ascertained or payable." 

The libel therefore asserts a conventional lien for the entire freight, 
none of which was in fact paid or demanded at, on, or after shipment 
and before capture. So far as this court knows, the présent suit is 
the only effort at collection. Unless the lien insisted upon can be sus- 
tained, the shipowner cannot recover, for the Appam's voyage has 
never been completed, and right delivery tendered. I assume that the 
shippers are liable in personam on the bills of lading, and either at law 
or in admiralty, because they agreed to pay the freight, and upon a 
valuable considération. On this point no différence is thought to exist 
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between our law and that of Great Britain. National, etc., Co. v. In- 
ternat., etc., Co. (C. C. A. 2d) 241 Fed. 861, C. C. A. . 

[1] But the nature, under British law, of the lien sought to be cre- 
ated by thèse bills of lading, is not so clear. A normal freight lien is 
possessory only under gênerai maritime jurisprudence (The Bags of 
Linseed, 1 Bl. 108), though frequently held to bave survived even man- 
ual delivery, owing to circumstances, varying with every case, and 
showing intent expressly or by implication. No lien is created by the 
agreement to pay freight before fulfillment of voyage (How v. Kirch- 
ner, 11 Moo. P. C. 21; Kirchner v. Venus, 12 Moo. P. C. 361), and 
whether English law will recognize a lien for "something contracted 
to be paid in advance" is at least doubtful (Gardner v. Trechmann, 15 
Q. B. D. 159). 

It is obvious that this question of lien is whoUy apart f rom that of 
Personal liability, assumed by a consignée or indorsee of the bill, who 
demands delivery on the strength of the bill, assuming a document 
such as that issued by the Appam. To be sure, this distinction is rarely 
important, for to one who takes goods by virtue of the bill of lading 
contract it is immaterial whether he discharges a lien or pays on the 
contract; he pays just the same. But in this instance jurisdiction dé- 
pends solely upon the asserted lien. The fact that there are persons 
individually liable (perhaps) in England or Africa is of no moment 
hère. 

[2] The Privy Council cases last cited, or their doctrine, hâve not 
met with entire acceptance (see Carver on Carriage by Sea, passim), 
but this much seems clear to me upon reason : The lien for freight 
payable (but unpaid) in advance certainly could not be exercised en 
route ; the Appam could never bave stopped at some con veulent place 
and sold enough of her cargo to get what the shippers had agreed to 
pay before she sailed. In other words, the lien only ripened and be- 
came enforceable upon readiness to deliver, or at least arrivai at des- 
tination, unless some other exception or proviso of the bills of lading 
excused performance on the part of the ship. The lien was therefore 
plainly inchoate when ship and cargo fell into German hands, and it 
is difficult to see how in its nature it dififered f rom the common freight 
lien of maritime jurisprudence. 

[3] Thèse considérations seem to justify a statement of some légal 
propositions thought to be undoubted and which 1 think lie at the bot- 
tom of this case. The capture of the Appam and cargo was lawful ; 
in a légal sensé there was nothing wrong about it; ship and lading 
were prize, and the captor succeeded to the rights of owners of both 
hull and cargo; the captor's title was subject to the action of a compé- 
tent prize court, and to that extent was inchoate. This ship and lad- 
ing never got before a prize court. The captor's title and possession 
was forfeited, not for any violation of international law, but for an 
infraction of American law, and restitution decreed because of a vio- 
lation of American neutrality ; that is, of our own fixed ideas of what 
could and should be done in our own waters. The private owners of 
hull and cargo profited by the tort committed in the territorial waters 
of the United States and against the United States. This was the re- 
suit of repeated rulings which Justice Story thought not wholly logical, 
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for he evidently inclined to the opinion that the sovereign alone coiild 
complain of such a public wrong as the prize crew from the Moewe 
committed when they overstayed their time in Plampton Roads. The 
Santissima Trinidad, 7 Wheat. 283, 5 L. Ed. 454. 

As has been indicated, counsel seem to agrée that the effect of this 
séries of occurrences is to be ascertained by British law. If so, no 
more than analogies can be found, for no such transfer and retransfer 
of possession as that of the Appam and her cargo is known to hâve 
happened in the British domain. 

Two analogies suggest themselves — marine disaster and recapture. 
To the first I will revert. The doctrine of freight upon recapture, as 
put by Lord Stowell in The Racehorse, 3 C. Rob. 196, The Martha, 
3 C. Rob. 106, and especially The Friands, Edw. 246, has been applied 
during the présent war to cases of seizure of enemy cargo on British 
vessels in The lolo [1916] P. D. 206, and The Juno [1916] P. D. 169, 
and pro rata freight usually avi'arded. 

Thèse cases (and others new and old) rest, however, on the assump- 
tion that what is before the court is a seizure jure belli, that the case 
is one of prize, and that consequently ail incidental matters arising 
between the parties in interest, not only may be adjusted but must be 
adjusted in the prize court, whose jurisdiction is exclusive, once the 
fact of prize is established, which fact also must be there adjudicated. 
The Siren, 7 Wall. 162, 19 L. Ed. 129. But whether full or pro rata 
freight is allowed, the avvard is ex aequo et bono, and not by virtue of 
any contract, for the contract between ship and cargo owners must be 
held to bave "ceased by the act of unlivery." The Hoffnung, 6 Rob. 
231; The Corsican Prince [1916] P. D. 195. Cf. [1916] 2 K. B. 202. 
Yet even in the prize court, if there was total defeat of the object of the 
voyage, as by sale of the goods, no freight at ail was allowed. The 
Eouisa, 1 Dods. 317. 

[4] While unloading has thus been regarded as symbolic of sever- 
ance of that relation in which "the ship is bound to her freight and the 
freight to the ship," what ends and abrogates the contract of affreight- 
ment cannot be the mère épisode of unlading — it is the fact of capture, 
of seizure jure belli, which by more potent law severed the contractual 
or conventional relations of peaceful shippers and carriers. Curling 
V. Long, 1 B. & P. 637. 

It would be absurd to assert that after the prize crew took over the 
Appam she was any longer fulfilling her contract to carry freight for 
hire ; indeed, she was specifically excused from so doing by some of the 
oldest clauses of the historié bill of lading, and if the contract of car- 
riage ends, the conventional lien embodied in and created by that con- 
tract falls with it, no matter whether such lien was at the moment of 
capture inchoate or perfected, or for freight moneys prepayable or 
otherwise. 

FoUowJng the analogy of recapture, that occurrence does not permit 
the courts, either maritime or of comiBon law, to make a new contract 
for the parties; no action will lie for a quantum meruit (St. Enoch, 
etc., Co. v. Phosphate, etc., Co. [1916] 2 K. B. 624; The Corsican 
Prince, supra ; The Friends, supra), but the prize court may, jure belli 
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(so to speak), do the fair thing, because the contractual relation has 
ceased, and it often has donc so, somewhat to Justice Story's discon- 
tent (The Nathaniel Hooper, 3 Sum. 542, Fed. Cas. No. 10,032). 

[5] Ail the litigation over the Appam has been on the instance side ; 
this court cannot disregard the severance of contractual relation by cap- 
ture, not condemnation ; nor has it in this case any right to award pro 
rata f reight as in prize ; nor in any other way, for there is no proof of 
a contract or agreement theref or. 

[6] I am therefore compelled to the opinion that by British law, it is 
(1) doubtful whether a lien dififering from that ordinarily growing out 
of the carriage of goods would be allowed by reason of the wording of 
the Appam's bills of lading; (2) if such lien was created it rested solely 
upon a contract which was abrogated by capture ; (3) the personal lia- 
bility of shippers is immaterial as is any similar liabihty of consignées ; 
(4) there being no lien, there is no jurisdiction, and the libel fails. 

[7] It is argued that the contract of carriage revived on reposses- 
sion ; no authority sustains this view, nor does the analogy of recapture 
assist. If a recaptor delivered the goods at destination, or permitted 
the shipowner so to do, subject to salvage, f reight was due. But if 
the recaptor made delivery the shipowner did not fulfiU his own con- 
tract, and no more did he do so if he tendered the cargo with a burden 
of salvage attached. The freight was due, no matter who delivered, 
if the goods were in good order ; but the contract was not f ulfilled. Ex 
parte Cheesman, 2 Eden, 181, holds no more than this; its dicta are 
inconsis'tent with later and greater authority. 

The foregoing is my opinion on the matters raised in argument; 
subséquent reflection upon this novel case has led to the view that it 
does not dépend upon British law, but is a matter to be settled by our 
jurisprudence in favor of the claimants. The Appam entered our har- 
bor in lawful possession of her captors ; by a subséquent infraction of 
American law, and in accord with rulings thought to be peculiarly 
American, the owners of huU and cargo severally regained their respec- 
tive properties. It was proximately due to the law of the United States 
that this good fortune fell to tliem. 

If by our law they severally got back what had once been their 
own, tiaen by our law their respective rights to what they got must be 
admeasured, unless the obligation of a contract good where made is to 
be respected and enforced. Thèse claimants, as libelants (practically), 
separately demanded the cargo as their own ; thèse libelants never ob- 
jected, yet such asserted and ultimately granted right of possession was 
whoUy inconsistent with any existing or continuing relation between 
ship and cargo or the owners thereof. The évidence of that relation 
was the bill of lading, which as against the prize master was nothing ; 
in truth and in law the Appam had become a mère réceptacle in which 
the captor respondent kept what he had taken both from the carrier and 
the cargo owner ; the latter got his own cargo ; the former acquiesced 
in the proceedings ; certainly he got back nothing but his ship. 

[8] It is too clear to require more than statement that the efforts 
to recover Appam and cargo were serious matters, sure to be long 
contested, certain to be bitterly defended at law and by diplomatie 
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action, and of most doubtful issue. Fourteen months elapsed between 
capture and restitution, and judicial notice is taken that such time is 
less than might reasonably hâve been expected as the life of such a lit- 
igation. 

[9] Thèse facts raise the question whether a year and more ago 
there was any intention on the ship's part to continue the voyage and 
dehver the cargo. I think but one answer is possible : There was no 
such intent; the voyage to Liverpool was totally abandoned. \ï such 
is the fact the analogy of recapture is not nearly as close as tliat ot 
marine disaster. The Appani was much more like a derelict restored 
to owners free of salvage through misconduct of salvors (a thing bare- 
ly possible) than she was like a recaptured vessel. It clears the matter 
somewhat to stay on the instance side of the court, 

To be sure there was no physical injury to the ship, but the disaster 
to the joint interests of hull and cargo was quite as great as that 
wrought by many a storm. If in fact the voyage was ended in the 
United States, or the original voyage there abandoned, and so ended 
or abandoned, by intent, the rights of parties are adjusted bv our law 
and The Eliza Lines, 199 U. S. 119, 26 Sup. Ct. 8, 50 L. Éd. 115, 4 
Ann. Cas. 406, applies, a case which, however, proclaims its adhérence 
to English précèdent. 

[10] Let the lien agreed upon be given as wide a scope and great a 
force as can be contended for, and it is still true that no carrier can pré- 
serve any lien for any freight against any cargo, if even under force 
majeure he totally abandons the carriage of the goods intrusted to him; 
and this is what I think the Appam did — indeed, it was the only possible 
thing to do under the circumstances. 

The resuit is the sanie, and the libel must be dismissed, with costs. 



THE OLYBiriA. 

(District Court, E. D. New ïork. April 2S, t917.) 

1. Evidence ©=3383(8) — Efï-ect of Bookkeeping E-\'tkies. 

A book entry charging repairs to a beat against the cliarterer is not 
conciusive, wliere other évidence shows that oredit was in fact given to 
the lioat, and that the Wll was sent to the chnrterer at the request of 
the owner. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1609, 1670.] 

2. Shipping <@=>54— Injubt to Charterbd Scows— Liabii-ity. 

A towing comfany used two dump scows, orally chartered from lihelant, 
in the exécution of a contract with the owner of a dumping platform to 
furnish scows to reniove niaterial from a subway excavation. The man- 
ner of loadlng was by dumping the material from the platform' into the 
pocliets of the scows, and the contract provided that the scows should 
always lie afloat, and that no stones larger than could be handled by two 
men should be dumped into them. There was évidence that it was cus- 
tomary to dump soft earth Into the pocliets before dumping in stones, to 
prevent injury to the planks. During the work libelant's scows were in- 
jured a number of times by having planks broken, and one by grounding 

^saFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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whîle being loaded, and llbelant paid for their repair. Libelant brought 
suit against the towing company for breacti of the implied condition ot 
the cliarter, by falling to retum theiii in good order, and respondent 
brouglit in the duiiip owner under tlie fifty-nintli rule. Held, on the évi- 
dence, that the in jury to the scows was caused by the négligence of the 
dump owner in loading and the unsafe condition of its berth, and that 
it was liable therefor. 
[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 219-221.] 

In Admiralty. Suits by James Shewan & Sons against the dumper. 
Olympia, with the Moran Towing & Transportation Company, im- 
pleaded, and by Harriet H. Healey, owner of the dumpers Olympia 
and Atlanta, against the Moran Towing & Transportation Company, 
with the Cranford Company, impleaded. Decree for libelant against 
the Olympia in the first suit, and for libelant against the Cranford 
Company in the second suit. 

Foley & Martin, of New York City, for James Shewan & Sons. 
Alexander & Ash, of New York City, for the Olympia. 
James J. Macklin, of New York City, for Moran Towing & Transp. 
Co. 

Grout & McKinney, of New York City, for Cranford Co. 

CHATFIELD, District Judge. Thèse actions hâve been tried to- 
gether in the sensé that the witnesses hâve been examined but once. 
The issues are distinct, and each action must be discussed from the 
standpoint of its own parties, and with careful discrimination between 
the occurrences upon which the two suits are based. 

The first action is for repairs to the scow Olympia. It appears that 
the Olympia was chartered by a conversation over the téléphone, in 
which the Moran Company asked the owner of the Olympia if he had 
a scow available for use. Upon receiving an affirmative answer and 
information as to the place where the Olympia was moored, one of 
the Moran tugs, upon the 3d day of September, 1916, took the scow 
from her mooring, with her captain on board, and proceeded to a 
dumping board of the Cranford Company at Ninth street in Brook- 
lyn, where the scow was used to receive dirt from the subway exca- 
vation in Flatbush avenue, Brooklyn. 

The scow Olympia bas six pockets, each with sloping sides termi- 
nating in two gâtes opened and closed by means of two chains running 
to a windlass upon the deck of the scow. Thèse chains are located 
at opposite ends of the pocket, and terminate in bridles, of which an 
arm runs to each of the two gâtes, which open downwardly and close 
up to a line running fore and aft of the vessel. The dumping board 
consists of a ramp and a platform, with tilting planes operated by ma- 
chinery, from which the material, as the planes are tilted, is slid ofif 
and thus poured into the scows, which are placed under the dump 
and moved forward or back, according to the requirements, in order 
to direct the stream of earth into the desired pocket. 

In the month of September, 1916, the Olympia required repairs up- 
on three occasions. It appears from the record that she was surveyed 
on the 9th day of September, and that her injuries generally consisted 
of damages to two planks in the sloping side of the pocket, just aft of 
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the air chamber or central space in the scow. Again, upon the 13th 
day of September, 1916, the Olympia was surveyed, and it was found 
that she needed repairs becatise of damage causing leaks at the corners 
of the pockets, and also at a point in the bottom where the planks 
adjoined the opening or gâte space of one of thèse pockets, and it 
appears from the testimony that three bottom planks had to- be re- 
placed and showed injury. Of thèse, two were broken intentionally 
by the dry dock men, in order to get the boat upon the dry 
dock and to let the water ont of the boat, without going to the great 
expense of pumping it ont, or holding the boat until it could 
drain ont slowly. No fault is alleged in the method of making the 
repair, and it is necessary to assume, therefore, that the removal of 
thèse planks and their restoration was a proper item in repairing the 
damage caused by leakage. 

Again, upon the 22d day of September, the Olympia was surveyed 
and repaired, when it was found that in the next pocket aft two planks 
had been broken upon the sloping outer side of that pocket, about half- 
way up from the gâte. It also appears that while the boat was in the 
dry dock for repair of the leaks — that is, upon her second visit to the 
dry dock — certain extra repairs were found to be necessary and made 
at the request of the owner. Thèse extra repairs had nothing to do 
with the so-called damage items covered by the survey. But it appears 
from the testimony that, at the request of the owner of the boat, the 
bill for ail four items of repair was sent to the Moran Company, and 
the libelant seems to hâve made the first entry in its books in the form 
of a charge to the Moran Company at the time the bill was sent. Sub- 
sequently the Moran Company denied liability for thèse repairs, and in 
the meantime, apparently, the libelant had corrected its books, so as to 
show a charge for the repairs against the steamer or its owner s, and 
had deducted the items from its bill against the Moran Company, leav- 
ing merely the notation that, at the request of the libelant, the bill had 
been sent to the Moran Company for payment. 

[1] It is évident from the testimony that the libelant knew of the 
business relations between the owner of the Olympia and the Moran 
Company. But there is nothing to show that the Moran Company was 
a party to the arrangement in such a way that its crédit, either as prin- 
cipal or as surety, took the place of the crédit which evidently was giv- 
en to the boat, and not to the boat's owner. The method of book- 
keeping is not conclusive, when the presumption from the other facts 
is stronger than the presumption from an entry in the books, which 
would hâve saved labor if the Moran Company had paid the bill at 
the suggestion of the owner of the boat. The libelant, therefore, 
should hâve a decree against the boat, both for the spécifie items which 
were concemed with the use of the boat made by the charterer and for 
the bill for extras, with costs. The pétition of the owner to bring^ 
in the Moran Company should be dismissed.'but without costs, as the 
Moran Company would be responsible as charterer for ail except the 
extras, if the failure of the Moran Company to bring in the alleged 
tort-feasor had not caused the bringing of a separate action by the 
owner of the boat. 
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[2] In the second action we hâve claims for damages to two boats, 
the Olympia and the Atlanta. The issue was suggested in the previous 
action as a défense to any claim against the Moran Company, but was 
not passed upon therein. 

The Moran Company chartered, upon the 29th of July, 1916, the 
boat Atlanta, under substantially the same circumstances and form of 
oral charter as those previously considered in the case of the Olympia. 
Both of thèse boats were used by the Moran Company for the receipt 
of the subway dirt at the Ninth street dump, and as a matter of law the 
Moran Company, through implied contract, was bound to return the 
boats in good order, except for reasonable wear and tear. Any actual 
négligence or tort of a third party, which would create a cause of 
action in favor of the owner of the boat, can be brought in under the 
fifty-ninth rule by the charterer, if the libelant sues the charterer 
under such circumstances that a breach of the implied conditions of tiïe 
charter is shown. 

In the présent case the libelant charged the Moran Company in con- 
tract with this breach of the implied conditions of the charter. The 
Moran Company by pétition brought in the Cranford Company, and 
thus changed the cause of action from contract to tort. It is évident 
that, unless the Moran Company can satisfactorily substantiate the 
charge of tort against the Cranford Company, the Moran Company 
would be liable for the damages, if thèse be not shown to be caused by 
the acts of the captain of the scow, as indicated above with référence 
to the previous cause of action. 

In the présent case there was some attempt to show that the cap- 
tain of the scow was not on board at the time some of the alleged dam- 
age occurred. There was also some évidence that it was custoraary 
tO' place a layer of mud over the side of the scow pocket, before stones 
were dumped upon the exposed plank. It is évident that the captain 
of the scow could neither catch any stone which might cause dam- 
age, in the act of being dumped, and prevent its striking until a layer 
of mud could be placed beneath it, nor would he bave anything to say 
about the size of rocks which might be concealed in the loads of earth 
which were dumped upon the tilting board. 

This is not a case where damage resulted from a continued use of 
the scow in a dangerous manner, nor from the loading of improper 
material after the matter had been brought to the attention of those 
responsible for the safety of the scow. The accidents happened, so 
far as the injuries were inflicted, by stones falling from the dump, 
through a single blow from some one stone larger than could be re- 
ceived with safety, or from a stone which, by its velocity, shape, or 
manner of striking, happened to inflict the damage. So far as the char- 
ter is concerned, therefore, the owner cannot be held responsible for 
thè injuries, and the charterer can pass on the cause of action by bring- 
ing in, under the fifty-ninth rule, the alleged tort-f easor. We must 
therefore consider first whether the Cranford Company was négli- 
gent; that is, was responsible for the injuries to the boats. 

It appears that the Atlanta was injured by the fall of one of thèse 
stones, and that this stone became wedged in the side of the pocket 
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through the breaking of two planks. The stone was large' enough, so 
that it remained imbedded in the planking and could not be removed 
by the captain. The boat proceeded to sea, where the cargo of mud 
was dumped, and came back to the iipper harbor, when she was taken 
to tlie dry dock and the stone removed by four or five men, who put 
it back on the boat after she was repaired. It was then taken to sea with 
the next load of mud and dumped into the Atlantic Océan. We must 
take the évidence of its size from those who saw it at the dry dock, 
and it evidently was a stone of considérable weight. 

The contract between the Moran Company and the Cranford Com- 
pany was to the effect that the Moran Company would fumish sea- 
worthy boats and that the Cranford Company should dump from tlie 
dumping board no stones larger than what is called two-man size; 
that is, those which could be handled by two rather than three or more 
men. According to the testimony, the stones which could pass through 
the bottom of the dump wagon and through the hopper of the hoisting 
apparatus, would not be greater than two-man size. If this particular 
stone exceeded, to some extent, the average size, it is possible that it 
had béen placed in the material through the fault of some of the Cran- 
ford: Company's servants, and in that case they v.-ould be liable. But if 
the stone was not larger than the prescribed size, then the Cranford 
Company was still responsible for the manner of delivering the ma- 
terial into the scows. The provision with respect to the size of stone 
was an additional obligation for the security of the Moran Company, 
but did not absolve the Cranford Company from careless conduct with 
respect to material which was proper in size. If any obligation to 
dump soft çarth, as a bed for stony material, rested upon any one in 
connection with the use of the scow, the Cranford Company would 
be bound to see that the material was in position before stones, even of 
small size, were deposited where they might do damage. In the case 
of the Olympia, the occurrences which hâve been described in the pre- 
vious action are also alleged as faults against the Cranford Company, 
and in two instances, viz., the occurrences upon September 9th and 
22d, the dumping of stones which would seem not to hâve been larger 
than two-man size, but which were apparently dumped under circum- 
stances indicating négligence of the Cranford Company, caused the 
damage in question. Upon the third occasion, when the bottom planks 
of the boat had to be replaced, the testimony shows that a small stone 
was wedged under the end of one of thèse bottom planks. It is appar- 
ent that such a stone could not hâve reached this position from being 
dumped into a pocket, and in the absence of other explanation it is 
necessary to conclude that this stone was forced into the seam from 
the outside; that is, when the boat was aground. 

It is also apparent that the leakage in the corners of the pockets and 
the opening of the seams, which had to be repaired, was caused by 
excessive strain. It appears from the testimony that upon the 14th 
day of September, the Olympia went aground when under the Ninth 
Street dump, that notice of this was given to the Moran office, and a 
tug was sent to pull the boat ofï the ground. The testimony of the men 
making the survey and the repairs is to the effect that the boat's inju- 
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ries had been caused by strain when she was resting upon the bottom. 
The contract of the Cranford Company called for the loading of boats 
in deep water, and no other situation from which the in jury might 
bave resulted bas been suggested. 

It would appear, therefore, that the Cranford Company was liable 
for the unsafe condition of its berth. This they seek to- avoid by show- 
ing that the Olympia and the Atlanta were old, that their bridle chains 
broke, and that part of the load was lost in the slip upon several oc- 
casions, and that one of thèse dumpings of material occurred while 
the Olympia was under the dump, upon the day before she stranded. 
The Moran Company terminated the charter after the third claim 
of damage from the dumping of stones into the boats, and it is ap- 
parent from the correspondence and testimony of the witnesses that 
much dispute arose over the alleged responsibility of the Cranford 
Company for what happened to the boats which the Moran Company 
had JEurnished. 

It is évident that the Moran Company had the option to supply other 
and stronger boats, and thus to avoid dispute, even if the Olympia and 
the Atlanta were seaworthy and strong enough to comply with the 
terms of the contract between the Moran Company and the Cranford 
Company. It should be noted that thèse boats were furnished to the 
Cranford Company under an extension of contract, made partly by 
letter and partly by oral agreement, and that the terms of the contract 
were contained in a previous written agreement, which was changed 
only as to the price. It is contended by the Cranford Company that the 
new oral agreement embodied no restrictions, but the évidence indicates 
that the understanding of both parties was that the terms of the pre- 
vious written contract were included in the new arrangement. 

It would seem that, if the Olympia went aground while being load- 
ed, the duty would rest upon the Cranford Company to keep watch 
of the conditions in their slip, and, even if the obstruction in the slip 
came from the very boat which went aground, it would not relieve the 
Cranford Company from its duty to remove the boat, instead of sub- 
jecting it to the strain produced as the tide fell, or as the boat was 
further loaded. In fact, the testimony shows that the Cranford Com- 
pany, prior to dredging out the berth, did remove the loaded boats 
at low tide and put in empty boats for loading until the tide raised to 
a point where a sufficient depth of water could be had. If the ground- 
ing of the Olympia was sufficient to cause damage, the Cranford Com- 
pany cannot allège as a fault that the Moran Company towed the boat 
into deep water, instead of waiting for the Cranford Company to pro- 
cure a tug for this purpose. Nor is there any évidence in the case that 
the method of towing was négligent, or that the tugboat caused the 
damage, in dragging the scow from the bottom. 

It would seem that the small stone which was found in the bottom 
seam might hâve gotten in during this grounding ; but there is nothing 
from which a finding could be made that the proximate cause of the 
leak resulting from the opening of the seam into which this stone was 
forced could be négligent hauling oflf of the boat by the Moran tug. 
On the contrary, the pressure of the boat when aground, and the 
conséquent opening of seams, show the présence of an obstruction for 
243 F.— 16 
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which the Cranford Company was responsible. The boats were evi- 
dently seaworthy, and even under the ternis of t!ie written contract 
between the Moran Company and the Cranford Company, if the 
Cranford Company found that their methods were Hkely to cause dam- 
age, they should hâve refused to use the scow and held the Moran 
Company for breach of contract, rather than to hâve so loaded the 
scows which were furnished as to cause damage through employment 
of methods in their control, from which the damage would be expected 
to resuit. 

The libelant, therefore, should recover damages for the injuries to 
both boats against the Cranford Company, and should hâve his costs 
as well. The Moran Company brought in the Cranford Company, and 
was then forced to défend itself against the charge that it had fur- 
nished unseaworthy boats ; but, inasmuch as the libelant recovers costs 
against the Cranford Company directly, no other costs will be allowed 
in the second action. 



In re MILLER et al. 
(District Court, E. D. New York. May 14, 1917.) 

1. Bankruptcy <S=»484 — Compensation of Receiveb — Effect of Composition. 

Under Bankruptcy Acrt July 1, 1898, c. 541, § 48d, 30 Stat. 55T (Comp. 
St. 1916, § 9632), provlding that recei vers shall recelve commissions not 
exceeding those therein speclfied. but tliat in case of the confirmation of a 
composition such commission shall not exceed one-half of 1 per cent, of 
the amount to be paid credltors, and section 48è, providing for addltional 
compensation to trustées or receivers for conducting the business, but 
further providing that, in case of the conflrmation of a composition, such 
commissions shall not exceed one-half of 1 per cent, of the amount to be 
pald credltors, if a composition Is offered after the appointment of a 
trustée, the recelver, who has completely earued the amount of hls com- 
pensation, may be allowed such amount as the court sees fit to allow, up 
to the regular percentage. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 895, 896.] 

2. Bankruptcy «©=3272 — Composition — Security for Costs. 

After an offer of composition by the bankrupt, the expense of conducting 
the bankruptcy proceeding for the purpose of the composition, instead of 
for the liquidation of the estate, should be secured by the bankrupt, and, 
if necessary, paid ont of the amount deposlted for the purposes of the 
composition ; the credltors being entitled to a distribution of the amount 
available for that purpose wlthout diminution by the bankrupt in his 
efforts to eftect a composition, unless they consent to or approve of ex- 
penses for rent, wages, etc. , 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 572, 573.] 

3. Bankruptcy <®=>484 — Fées of Beceivebs — Effect of Composition. 

If a recelver has already accounted, and his allowance has been flxed or 
paid, before composition is offered, the contirmation of the composition 
will not reduce his allowance, nor compel the restera tlon of any of that 
already paid. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dlg. §g 895, 896.] 

i. Bankruptcy ®=»484 — Fees of Receivebs— Effect of Composition. 

Under Bankruptcy Act, § 2, subd. 5 (Comp. St. 1916, § 9586), empowerlng 
' courts Of bankruptcy to authorize the business of bankrupts to be eonduct- 
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ed for llinited periods by receivers, "if necessary In the best Interests of 
the estâtes," and sections 48d and 48e, limiting the fées of receivers in 
case of a composition, thougti, upon présentation of an ofCer of composi- 
tion while the estate is in the hands of a receiver, the amount of his 
commissions as receiver may be immediately reduced, so far as the iiossi- 
ble maximum is concemed, to one-half of 1 per cent., he can be called 
ïipon to do nothing thereafter, except to hold the property, and if, for the 
benefit of the bankrupt, he continues to conduct the bankrupt's business, 
the expense of so condueting it is a legitimate dlsbursement to be paid by 
the bankrupt, and not compensation to the receiver, withln section 72 
(Comp. St. 1016, § 0056), provlding that the receiver shall not receive, nor 
shall the court allow, any other or furthor compensation for his services 
than that expressly authorlsied and prescribed therein. 

[lOd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 805, 806.] 

5. Baîîkruptcy i®=>474 — Costs and Fées — Persons ob Funds Liable. 

Where a bankrupt, offering a composition, has niade a deposit for his 
attorneys, the amount thereof will be xised to nieet the expenses of tlie 
composition and of the bankruptcy proceedings, if necessary. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 878-884.] 

6. Bankruptcy <@=;j484 — Fées op Receivers — Efitct of Composition. 

A receiver, when condueting the business of tlie bankrupt for the bank- 
rupt after the oft'er of a composition, should be paid only in a correspond- 
ing way to what he would be paid if actlng for the beneflt of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 895, 800.] 

In Bankruptcy. In the matter of David Miller and another, individ- 
ually and as members of David Miller & Son, and the copartnership 
of David Miller & Son, alleged bankrupts. On application for award 
of compensation to a receiver. Ordered in accordance vvith the opin- 
ion. 

CHATFIELD, District Judge. The court appointed a receiver up- 
on the 13th day of March, 1917, and at the request of the attorney for 
the petitioning creditors authorized him to continue the business. The 
Bankruptcy Law (section 2, subd. 3) gives the court authority to ap- 
point a receiver to take charge of the assets until élection of a trus- 
tée. The compensation of such receiver is fixed at a certain per- 
centage, unless a composition be confirmed, in which event the per- 
centage of the receiver for taking charge of the property cannot 
exceed one-half of 1 per cent, of the amount paid to creditors. Sec- 
tion 48, subd. "d." The évident purpose of the last provision is to 
assist bankrupts by keeping down expenses, if they are able to take the 
estate out of liquidation and préserve their business name. Under sec- 
tion 2, subd. 5, such a receiver or trustée can be authorized to con- 
duct the business of the bankrupt "for limited periods," and by sec- 
tion 48, subd. "e," compensation for thèse services may be allowed 
by way of commissions upon the money disbursed or turned over in 
connection wtih the conduct of the business. But, again, it is provided 
that, if a composition be confirmed, such commission shall not exceed 
one-half of 1 per cent, of the amount to be paid creditors. 

[1] It is apparent that if a composition is proposed before adju- 
dication, and ultimately confirmed, the receiver's fées will be eut down. 
If a composition should be ofïered after the appointment of a trustée, 

@=>For other cases see same toplc & KEY-NXJMBER in ail Key-Numbered Digests & Indexes 
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the compensation to the trustée will be eut down if the composition 
be confirmed. But in the latter case the receiver would hâve complete- 
ly earned the amount of his compensation, and to such amount as the 
court should see fit to allow the actual services could be paid for, up 
to the regular percentage. Section 72 forbids the receiver or trustée 
froni receiving in any form or guise any other or further compen- 
sation for his services than that expressly authorized and prescribed 
in the act, and also forbids an allowance by the court of any other com- 
pensation. This emphasizes the mandatory character of the language 
in the previous sections and also forbids évasion of the rule. It thus 
frequently happens that, in contemplation of an offer of composition, 
a receiver or trustée is urged to continue the business for long periods 
of time, and dévotes his own services and business ability to the prés- 
ervation of the assets as a going concern, only to be met, when the 
composition is offered, with the proposition that he is limited to one- 
half of 1 per cent, upon the actual amount to be paid to creditors and 
an additional one-half of 1 per cent, on the same amount for running 
the business. 

In the présent case adjudication has been had. No trustée has been 
appointed as yet, but subséquent to adjudication, and while the prop- 
erty v*^as still in the possession of the receiver, an ofïer of compo- 
sition was made, and the amount to be distributed to creditors is $3,- 
577.96. One-half of 1 per cent, is $17.89. The receiver will therefore 
hâve given his personal attention to the conduct of a business of con- 
sidérable extent for a period of at least two months, and his maximum 
compensation, as figured by the bankrupt, w^ould be $35.78. The receiv- 
er has performed thèse services at the request of the attorneys for 
the petitioning creditors and of other creditors, and also at the re- 
quest of the attorneys for the bankrupt. 

[2] It is a well-established proposition în this district that, after an 
offer of composition by a bankrupt, the expenses of continuing the 
bankruptcy proceeding for the purpose of the composition, instead of 
for liquidation of the estate, should be secured by the bankrupt, and, 
if necessary, paid out of the amount deposited for the purposes of 
the composition. The creditors are entitled to a distribution of the 
amount which is available for that purpose, without diminution by the 
bankrupt in his hope to effect a composition, unless the creditors con- 
sent to or approve of a reasonable amount of expenses by the bank- 
rupt therefor. Such items as rent, wageS, and the varions larger ex- 
penses, where an offer of composition drags over a period of several 
months, are not allowed to be incurred out of the estate without no- 
tice to the creditors. In the same way, after an offer of composition 
is once made, the receiver does not conduct the business for the bene- 
fiit of the creditors, and there certainly is still less reason why the re- 
ceiver should be expected to conduct the business for the benefit of the 
bankrupt, at the reduced maximum compensation which the court 
can allovi', if the property is taken away from the receiver and turned 
over to the bankrupt at the termination of the composition. 

[3, 4] If a receiver has already accounted, and his allowance has 
been fixed (and possibly paid) before composition is offered, certainly 
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the mère confirmation of the composition while tlie estate is in the 
hands of the trustée would not be sufficient to revert back and re- 
duce tlie receiver's allowance, nor could he be compelled to restore 
any of that already paid. In the same vvay, upon présentation of an 
offer of composition by a bankrupt while the estate is in the hands 
of the receiver, the amount of his commissions as receiver may be 
immediately reduced, so far as the possible maximum is concerned, to 
the one-half of 1 per cent, rate ; but he can certainly be called upon 
to do nothing thereafter, except to hold the property — that is, to con- 
tinue to saîeguard the property, pending the composition. If the bank- 
rupt wishes to use the estate, or to prevent loss, he must give security 
therefor, and take the responsibility of the business himself, or he 
must ask that the receiver be authorized to conduct the business for 
him, and ail expense of so conducting the business is a legitimate dis- 
bursement, to be paid by the bankrupt, and is not compensation to the 
receiver for what has gone before. 

[5] In the présent case the bankrupt has voluntarily deposited for his 
attorneys and for the attorney for the petitioning creditors an amount 
exceeding the total maximum fées of the receiver on any basis which 
might be proposed. The bankrupt must first pay the expenses of those 
who are entitled to payment out of the estate, including the allowance 
to the attorney for petitioning creditors, before the composition is ap- 
proved, and, if necessary, the amount agreed upon by the bankrupt 
for his attorneys will be used to meet the expenses of the composi- 
tion and of the bankruptcy proceedings. The receiver is clearly enti- 
tled to one-half of 1 per cent, both for acting as receiver and for 
continuing the business up to the tinie of presenting the ofïer of com- 
position. He is clearly entitled to compensation at the hands of the 
bankrupt for the services which he has rendered to the bankrupt in 
conducting the bankrupt's business, without the necessity of security 
by the bankrupt and so as to prevent loss, in just the same way that 
the extra rent of the store should be charged against the bankrupt as 
a part of the amount deposited to cover the necessary expenses of the 
bankruptcy proceedings. 

[6] While, therefore, the receiver is entitled to such compensa- 
tion, and this allowance would not be contrary to the provisions of sec- 
tion 72 (inasmuch as section 72 is limited to running the business when 
"necessary in the best interests of the estate" — section 2, subd. 5), 
nevertheless an unlimited maximum of payment would be contrary to 
the spirit of the law, and the receiver, when acting for the bankrupt, 
should be paid only in a corresponding way to what he would be paid if 
he were acting for the benefit of the estate. 

Upon the estimate of expenses and returns from running the busi- 
ness until the date of confirmation, the value of the stock, horses, pro- 
ceeds of sale, etc., which hâve passed through the receiver's hands, it 
would appear that a total payment over and above the amount of the 
commissions, making his aggregate compensation $1 50, would be a f air 
adjustment, and the clerk will be directed to pay the receiver this 
amount on confirmation of the composition. 



246 243 FEDERAL REPORTER 

The attorneys supporting the composition hâve at ail times expressed 
a willingness to recompense the receiver, so far as they had money to 
do so, but considered themselves prohibited by the language of sec- 
tion 72. 



THE COBA p. WHITK. 
(District Court, D. New Jersey. May 17, 1917.) 

1. Maritime Liens <ê=>1 — Eequisites — Stbict Coinstbuction of Law. 

A maritime lien, as It may operate to the préjudice of gênerai creditors, 
wlll not be extended by analogy or Inference. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. § 1.] 

2. Maritime Liens €=324 — Supplies — "Fuhnished to Vessel." 

A corporation owned and operated a factory where it manufactured 
fish products and in connection therewith a tishlng fleet. For a num- 
ber of years it had piirchased from the varions iibelants supplies, con- 
sisting of coal, provisions, and fishing appliances. Thèse were ail shipped 
and eharged to the corporation, were taken to its factory, and thcre 
stored for use at the factory and on the vessels as occasion required. 
While the libelant who furnished fishing appliances knew from their 
nature that they were probably intended for use on the vessels, and 
certain of them were in fact nsed on the vessel on which it claimed a 
lien, no vessel was designated in the orders therefor. llélà, that none of 
such supplies were furnished "to a vessel," within the ineaniiig of Act 
June 23, 1910, e. 373, §, 1, 36 Stat. 604 (Comp. St. 1916, § 7783), and that 
none of Iibelants were entitled to a maritime lien thereunder. 

[Ed. Note. — For otier cases, see Maritime Liens, Cent. Dig. % 30. 

For other définitions, see Words and Phrases, Furnish a Vessel.] 

3. Maritime Lie.ns <S=5>64 — ^Pleading — Lâches. 

Défense of lâches, In libel to enforce maritime lien, not raised by the 
pleadlngs, cannot be considered. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 102.] 

4. Maritime Liens <S=61 — Lâches — Who May Plead. 

Where the proceeds of the sale of a vessel are insutiicient to pay the 
uncontested liens, défense of lâches as to one lien can be raised only by 
one having a lien. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 99.] 

In Admiralty. Libels against the steamer Cora P. White. On ex- 
ceptions to commissioner's report. Exceptions sustained. 

Howard M. Long, of Philadelphia, Pa., for Pusey & Jones Co., ex- 
ceptant. 

Norman W. Harker, of Philadelphia, Pa., for libelant, Wm. King 
& Co. 

Clarence L. Goldenberg, of Atlantic City, N. J., for Iibelants, Linen 
Thread Co. and Pennsylvania Coal & Coke Co. 

REIylvSTAB, District Judge. On November 1, 1915, the steamer 
Cora P. White was seized at the instance of certain mariners for un- 
paid wages due them for services rendered on said vessel. At that 
time it was owned by the Fifield Fish Oil & Fertilizer Company, a 
corporation of New Jersey, whose business was to catch fish, manu- 

fi=s>For otber cases see same topic & KEY-NUMBBH In ail Key-Numbered Dlgests & Indexe» 
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facture them into oils and fertilizer, and sell said products. This ex- 
traction, etc., were carried on by said company at its factory situated 
at Manhaden, N. J. This steamer was used by said company during 
the fishing season of the years 1914 and 1915 in catçhing fish for said 
purposes. On November 15, 1915, the company was put into bank- 
ruptcy, and its property, other than the proceeds derived from the 
sale of its vessels, is in the course of administration in the bankruptcy 
court in this district. The proceeds derived from the sale of this steam- 
er are insufficient to satisfy ail the libels filed against it. 

The Pusey & Jones Company, one of the libelants claiming a mari- 
time lien for repairs made and supplies f urnished to this steamer, dur- 
ing said years, interposed answers to the libels filed by the Pennsyl- 
vania Coal & Coke Company, Wm. King & Company, and the Linen 
Thread Company, who likewise claim maritime liens for supplies fur- 
nished to said steamer, in which said answering libelant dénies their 
right to participate in such of said proceeds as remains after payment 
of the wage claims. 

The claims thus drawn in issue are: The Coal Company's for 
two shipments of coal made in 1915 ; the King Company's for divers 
shipments of food, groceries, and culinary supplies, made in the same 
year; and the Thread Company's for shipments of parts of fishing 
tackle made in the years 1914 and 1915. Each of thèse libelants claim 
a maritime lien on said steamer under the act of June 23, 1910, c. 2>7?f 
(7 U. S. Comp. Stat. Ann. 1916, p. 8229), and the only question to 
be decided is whether they were f urnished to said vessel or to its owner. 

Considering, first, the testimony common to ail of thèse claims, it 
shows that thèse supplies, in response to orders of the Fertilizer Com- 
pany, were ail consigned to it before the institution of said bankruptcy 
proceedings ; that ail of thèse libelants, for a number of years prior 
to the dehveries of thèse comniodities, antedating 1910, had furnished 
said Fertilizer Company with like supplies on its crédit, and for which 
they had been fully paid; that at no time during said years did the 
Fertilizer Company direct that any of said supplies be shipped to the 
steamer, or advise libelants that they, or any part of them, were for 
any of its vessels ; that ail thèse libelants knew the nature of the busi- 
ness that was being carried on by said Fertilizer Company, and that 
it had a factory and vessels which were used in carrying on said busi- 
ness ; that none of them kept any accounts with said steamer or any 
other vessel of the said Fertilizer Company, or made any consignments 
to any of them ; none of them charged any of said supplies against à 
"vessel" account, but each charged them to a gênerai account, which 
they severally kept with the said company; that the Fertilizer Com- 
pany did not keep any separate account with any of its vessels, but 
charged ail of said supplies against its business generally. ■ : 

Considering next the testimony applicable only to one or the other 
of thèse claims, it shows : 

First, as to the libel of the Pennsylvania Coal & Coke Company, that 
the coal was furnished under a yearly contract to supply the Fertilizer 
Company with coal as needed, and each shipment was from the mines 
f. o. b. the piers at Port Richmond, Pa. From there it was takén'by 
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the Fertilizer Company, on boats furnished by it, to its place at Man- 
haden, N. J., where it was put in a pile, from which it supplied its 
steamer or factory as it was wanted. The Coal Company understood 
that some of the coal so shipped would be used at the factory and some 
on the boat, but it did not know the proportions. Upon delivery of 
the coal at the piers the Coal Company's responsibility ended, and it 
was then entitled to the price at which such coal had been sold. Some 
of said coal was sold by the Fertilizer Company to individuals, and 
some of it was on hand at the time it went into bankruptcy and was 
sold by the receiver. 

Second, as to the libel of \Vm. King & Company, that the food and 
culinary supplies furnished by this company were shipped f . o. b. Fhil- 
adelphia, Pa., to Leesburg, N. J., a railroad station near to Manhaden, 
on mail orders usually received weekly from the Fertilizer Company. 
From there they were taken by the latter to its factory at Manhaden, 
where they were put in a storehouse, and used in feeding the men 
employed on said steamer and at its factory, as occasion required. The 
King Company also understood that some of the supplies so shipped 
would be used at the factory and some on the boat, but it did not know 
in what proportions. Similar supplies were occasionally purchased 
by the Fertilizer Company from other dealers, and a like use made 
thereof, but thèse were very small in quantity as compared with those 
bought from the King Company. 

Third, as to the libel of the Linen Thread Company, that the seine 
was made up and forwarded in 1914 by the Thread Company on spécifi- 
cations previously furnished by the Fertilizer Company. Other seines 
had been previously sold said company by this libelant and used on 
other vessels of said company. This particular seine, and the other 
articles mentioned in this libel, were sent f. o. b. the places from where 
shipped, to Leesburg. From there they were taken by the Fertilizer 
Company to Manhaden and installed on said steamer Cora P. White 
shortly after they were received, whereupon they became a part of 
its necessary equipment. 

It is to be noted that the articles shipped by the Thread Company 
were from their very character — parts of fishing tackle — limited to 
use on a fishing vessel, while the coal, food, and culinary supplies fur- 
nished by said Coal and King Companies, respectively, were usable 
on either a vessel or at the factory, or both. 

On the testimony, the commissioner found that, of the quantity of 
the coal furnished by the Coal Company and used by the Fertilizer 
Company, three-quarters was used on the steamer; that, of the food 
and culinary supplies furnished by the King Company, two-thirds was 
used thereon. He concluded that to that extent thèse libelants, re- 
spectively, had a maritime lien on said steamer, and that the Thread 
Company had a maritime lien for the entire amount of its claim. The 
commissioner's findings of fact as to said proportions are not seriously 
challenged by exceptant, and if the deliveries as made by thèse libel- 
ants are a furnishing to this steamer, as distinguished from a common- 
law sale and delivery to the owner, his conclusions must be sustained. 

[1] A maritime lien is a jus in re, and, as it may operate to the 
préjudice of gênerai creditors, it will not be extended by analogy or 
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inference. The Yankee Blade, 19 How. (60 U. S.) 86, 89, 15 L. Ed. 
554. 

The authority of the master to bind the vessel itself for supplies, 
etc., grew out of the necessities of maritime commerce, the business 
of the ship was to go on. If she found herself in a foreign port, 
where neither the owner nor master were known, or had individual 
crédit, the right to pledge her for the wherewith to proceed was early 
recognized as a necessity, and for that reason a lien was accorded him 
whose labor or capital enabled the vessel thus situated to accomplish 
the purpose of her being. In such a case the furnisher, in the absence 
of évidence showing that the supplies were not furnished on the crédit 
of the vessel, was considered as contracting with the vessel herself. 
The Grapeshot, 9 Wall. (76 U. S.) 129. 19 L. Ed. 651 ; The Alligator 
(C. C. A. 3) 161 Fed. 37, 8R C. C. A. 201 ; The H. B. Foster, Fed. Cas. 
No.^ 6,291. 

The act of June 23, 1910, extended said lien to domestic vessels, and 
made it unnecessary to allège or prove that crédit for the supplies, etc., 
was given to it. but it did not obviate the necessity to allège and prove 
that said supplies were in fact furnished to the vessel. This does not 
mean that the materialman must personally see that the goods are ac- 
tually ])Ut on the vessel. If the supplies are furnished on the orders of 
the person to whom its management bas been lawfully intrusted at 
the port of supply, and which pursuant to the orders of such person 
were forwarded in the manner indicated to a designated place, from 
which the}- were taken by such jierson to the vessel where it was at 
work, such supplies are furnished to it within the meaning of the act 
of 1910. The Yankee (C. C. A. 3) 233 Fed. 919, 147 C. C. A. 593. 

Nor did this act change the law that a lien does not exist when the 
supplies are furnished on the merc crédit nf the owr.er. Ely v. Murray 
& Tregurtha Co. (C. C. A. 1) 200 Fed. 369, 118 C. C. A. 520. The 
.'igreement or understanding as to whether crédit was given to the 
vessel, or the owner alone, may be inferred from acts and circumstances 
as well as from express language. Cuddy v. Clément (C. C. A. 1) 115 
Fed. 301, 53 C. C. A. 94; The Lucille (D. C.) 208 Fed. 424. 

No case lias been cited, and none bas been found, where a maritime 
lien bas been allowed, where the supplies were furnished on the order 
of the owner, which did not indicate that they were for a vessel's use, 
because the goods or some of them were subser|uently used on said 
vessel. There are cases which sustain such a lien where the goods or 
services were ordered for several vessels, and ail of the goods or labor 
were actually furnished or rendered to said vessels. The Lsliersage, Fed. 
Cas. No. 7,762 ; The Murphy Tugs (D. C.) 28 Fed. 429 ; McRae v. 
Bowers Dredging Co. (C. C.) 86 Fed. 344; The Yankee (Claim of the 
Glen Brook Coai Co.), supra. In thèse cases the value of the supplies 
and services was proportioned and liens allowed on said vessels re- 
speçtively. 

The différence between those cases and the instant one is radical. 
In those the supplies were furnished or the services rendered to the 
"vessels on orders so to do. In the case at bar the goods were ordered 
by the gênerai manager of the Fertilizer Company without mention that 
tney were intended for use on a vessel. They were not delivered or 
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consigned to any vessel by the furnishers, but to the owner, as had been 
the practice for years. 

In the case of coal, food, and culinary supplies, thèse were stored 
by the owner at its factory. Their arrivai there was net a mère arrest 
or stoppage in transitu, but, so far as their delivery is concerned, they 
had reached their final destination. If the goods are furnished to the 
vessel in good faith, the materialman is not answerable for their mis- 
application. The H. B. Poster, supra. If not furnished to the vessel, 
their subséquent use thereon will not create a lien, as the furnisher's 
right to a lien arises, if at ail, f rom what occurred at the time the sup- 
plies were ordered or furnished, not from what may hâve been subse- 
quently done in regard thereto. 

It was not because the vessel was away from her supply port and 
under necessity of immédiate provisioning that any of thèse goods were 
ordered or furnished. They were ordered on the owner's gênerai or- 
der to be held in store for use at its convenience, as its business 
should subsquently require. 

In the case of the seine and parts of the fishing tackle furnished by 
the Thread Company, thèse articles, from their very character, as be- 
fore noted, carry the intelligence that they were probably for use on 
a fishing boat. Does this distinction entitle them to a lien? On the 
hearing I was rather impressed that it did, but further reflection has 
convinced me that the distinction is not controlling. 

The évidence establishes that in the sale of thèse goods, as well as 
in the sale of the goods embraced in the King and Coal Company's 
libels, none of thèse libelants considered this steamer, or any other 
vessel for that matter, as a. factor in accepting the orders or in the 
delivery of said supplies, but that the Kertilizer Company, one of their 
old and up to that time reliable customers, alone was considered in 
those transactions, and that said commodities were furnished to it, and 
it alone, and on its sole crédit. The claim of the Thread Company for 
parts of fishing tackle is similar to that of Atwood's for a "net-lifter," 
denied a lien in The Bethulia (D. C.) 200 Fed. 877. This net-lifter was 
for use on a fishing vessel. It was purchased by the Boston Fisheries 
Company, the owners of the Bethulia, and on the order of Atwood was 
forwarded to it direct from the manufacturers. This machine was 
subsequently installed on said vessel. The owners of that vesssel had 
previously purchased a machine from Atwood, which it used on an- 
other of the company's vessels. The district court in that case laid 
stress on the facts that this lifter had not been ordered specifically for 
the Bethulia, nor delivered to that particular vessel. 

[2] By the gênerai maritime law before the act of 1910, when sup- 
plies were ordered for a vessel by the owner, in the absence of évidence 
showing that they were furnished on the crédit of the vessel, the pre- 
sumption was that they were sold on the crédit of the owner, and a lien 
was denied. The St. Jago de Cuba, 9 Wheat. (22 U. S.) 409, 416, 417, 
6 L. Ed. 122; The Valencia, 165 U. S. 264, 271, 17 Sup. Ct. 323, 41 
L. Ed. 710; Prince v. Ogdensburg Transit Co. (C. C.) 107 Fed. 978; 
New York Trust Co. v. Bermuda- Atlantic S. S. Co. (D. C.) 211 Fed. 
989, 999. For other cases, see note 46, 26 Cyc. 778. By this act, when 
the supplies are furnished to the vessel on the order of the owner or 
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Tiis authorized agent, tliis presumption is nullified, and a prima facie 
lien is given. When, however, as in the instant case, the évidence dis- 
closes that no vessel was mentioned in the ovdering, shipping, or billing 
of the goods ; that they did not reach the libeled vessel as a part of the 
transportation begun by the vendor ; that the circumstances attending 
said furnishing in no respect differed from the course of dealing be- 
tween thèse libelants and the Fertilizer Company carried on for many 
years ; that the said company was carrying on a business in which 
vessels were but one kind or class of instrumentalities used in its pro- 
motion; that at no time was a vessel named as the récipient of said 
supplies by either said company or the shipper, and that the vendor had 
theretof ore always looked to that company for payment — the furnish- 
ing of the supplies embraced in thèse libels must be held to be common- 
law sales and deliveries, made on the sole crédit of the vendor, and 
not maritime contracts, for which a lien is given by the act of 1910. 

The exceptions are sustained, and the libels of the Pennsylvania Coal 
& Coke Company, Wm. King & Co., and the Linen Thread Company 
are dismissed, with costs. 

[3, 4] As to the contention of Wm. King & Co. that the Pusey & 
Jones Company and some of the other libelants cannot hâve a lien for 
repairs, etc., made before the year 1915, it is sufficient to say, first, that 
lâches is not raised by the pleadings ; and, second, that, as the proceeds 
of the sale of this steamer are insufficient to pay the uncontested liens, 
such a challenge can be made only by one who bas a maritime lien on 
said vessel. 



THE PROCIDA, 

(District Court, S. D. New York. Mardi 3, 1917.) 

1. Collision ®=95(2) — Vessel in Tow — Fault of Tuqs. 

Three tugs were engagée! In taklng a steanxshlp from dry dock in 
Erie Basin to a berth outside. In passlng t'roni the basin, one wa.s in 
the lead with a hawser, another was made fast to a quarter, and the 
third, for the proper exécution of the maneuver, should hâve acted as 
rudder by hanging to the stern with a line until the slilp had passed 
through the entrance, but, instead of doing so, it made fiist by three Unes 
to the other quarter, and the shlp, having no motive power of her own 
at the time, came into collision with some barges alongside another 
vessel. Held, on the évidence, that the third tug alone was in fault, and 
liable for the collision. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 200-202.] 

2. Collision ®=»16 — Tugs Co-opebatino in Handlino Tow — Dutibs. 

When several tugs are co-operatlng In the movement of a shlp, It is 
the duty of each to obey the orders of the one in eontrol of the opéra- 
tion, nnd to assume that the others wlU reuder proper assistance. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 15.] 

3. Collision ®=>115 — Liability of Towing Contbactob fob Négligence. 

While tugs are liable In tort for a collision through thelr fault, by 
which thelr tow is injured, the contracter, who has undertaken to render 

âssFor otber cases see ssame toplc & KEY-NUMBER tn ail Key-Kumbered Digests & Indexes 
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the service, may also be liable personally for fallure to pi'operly perforui 
his con tract. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 244^247.1 

4. Collision ®=»115 — Injury to Tow — Liability — Master or Tug Acting ah 

I*IL0T. 

Eespondent contracted to move a steamship from one berth to another, 
and for the purpose used one tug owned by him and two wliich he liired. 
Tbe opération was under the direction of the master of his own tus, who, 
as eustomary in the port, also went on board the ship and acted us pilot. 
for whieh he was pald ^5 by the ship. Through his négligence and the 
fault of one of the hired tugs there was a collision, In which the ship 
was Injured. Ilcld, that the fact that the ship was required to liave a 
pilot did not make such pllot her agent, in such sensé as to relieve re- 
spondent of liability for his négligence. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 244-247.] 

In Admiralty. Suit by the Navigazione Générale Italiana against 
Edward M. Timmins and the tugs McCaldin Bros, and Edward G. 
Murray for collision with the Procida. Decree for libelant against the 
Murray and respondent Timmins. 

The libel is for a collision between the Troclda, while in tow of three tugs, 
and certain barges alongside the steamer Winnebago in the Erie Basln. The 
Procida had been in dry dock and was without steam ; she wlshed to go to 
her berth in the North River, and for that purpose she called up the respond- 
ent Timmins and asked to be taken by tugs from the Basln to her destination. 
Timmins sent his own tug, the J. J. Timmins, and hired the McCaldin Bros, 
and the Edward G. Murray, each belonging to another owiier. On arriving, 
Keene, the captain of the J. 3. Timmins, ordered the Murray to put a Une 
on the Procida's stern and pull her out into the Kasin, and then to côine 
alongside on the port quarter, either after the l'rocida had left the Basin or as 
soon as she was pulled out into the Basln (which ot thèse was the order Is 
in dispute). Keene next made liis own tug fast to the starboard (puirter of 
the Procicla and went on the bridge. The Murray pulled the Procida out 
stem flrst, till she was about 125 feet clear of the dry dock, and then straight- 
ened her out to be pulled through the mouth or (Jap of the Basin to the river. 
Keene then ordered the McCaldin Bros, to lead the flotilla with a hawser. 
which she did, lieing at the time of the collision the only vessel under way. 
At sonie period not altogetlier certain, but a substantial tiine before the 
collision, the Murray came alongside the Procida on lier iwrt quarter and 
made fast with three Unes. Thus, as the flotilla approached the Gap, tlie 
McCaldin led and the other two tugs tlanked the Procida's quarters. The 
VVinnebago and her outlying barges the Procida would hâve passed safely to 
port, except for reasoiis not altogether clear, necessarily resting, however, in 
faulty navigation of some kind, because there is no tide in the Basin and 
the wind was iight. Instead of thls, tlie Procida was allowed to sag to port, 
aud touched her port quarter about 150 or 125 feet from her stern, with 
enough inonientum to break in one of her plates and do much damage to hei- 
newly installed refrigerating plant. Just before the collision the Murray, 
seelng herself llkely to l)e crushed between the barges and tlie Procida, slacked 
the backing Une to the steamer and fell back till the Procida's headway had 
been stopped, After the collision the Murray resumed her position, and the 
flotilla passed through the Gap without further iiccident, where it was met 
by a fourtli tug, with which ail vessels went to the Procida's berth In the 
Xorth Kiver. 

Keene sent a bill to the steamer for $5 as payment for his services for iiilol- 
age on the day In question, and this was pald in addition to $120 charged for 
rhe hire of the tugs. It appears that the praetice of charging and paying 
!55 to the caiitaius of tugs, who go upon the bridge of steamers under sucli 

<gu:3For otber ca.ses see same topic & KBY-NUMBER In aU Key-Numiered Digests & Indexés 
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conditions as tliese, is unlversal in tlie liarbor. If there be a pilot proper on 
the steamer, no tugboat master goes on the bridge. 

Homer L. Loomis, of New York City, for the Procida. 
Chauncey I. Clark, of New York City, for the J. J. Timmins. 
T. Catesby Jones, of New York City, for the McCaldin Bros. 
James A. Martin, of New York City, for the Murray. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] It is the universal testimony in the case that proper navi- 
gation under the circumstances was for the Murray to act as rudder 
for the ship and hang on at the rear on a hawser till the flotilla had 
emerged from the Gap. Even Delamater, the Murray's captain, ad- 
mits this, and gives as his excuse only his orders from Keene. The 
failure to observe this method was the direct cause of the collision, and 
in my judgment the sole cause, and those tugs which shared in it are 
certainly at fault. The Murray's fault is tlie most obvious, because she 
was clearly out of position, as her own master concèdes. Her excuse 
is twofold — that she acted under orders, and that the fault was that of 
McCaldin Bros. As to the first, she had no right to surrender herself 
to improper orders, and she is liable in tort if she did. The Anthra- 
cite, 168 Fed. 693, 94 C. C. A. 179. She might, it is true, hâve re- 
mained in a position where she could hâve nosed off the Procida, if 
need arose; but she could not do this with three lines out, and I can 
therefore see no excuse for her. 

[2] The McCaldin Bros, was not at fault. Her liard astarboard 
wheel is complained of, but I think unjustly. She allowed the bows of 
the Procida to corne very close, perhaps too close, to Beard's Stores be- 
fore she changed her wheel ; but that was not her fault. It cannot, 
of course, be possible for each tug to use her own discrétion, or the 
whole command disappears. When she did starboard, she starboard- 
ed hard, which was ail she could hâve done. Though it was obvious 
then, as Howe concèdes, that the Murray must nose oiï the stem, he 
had the right to assume that the Murray would do so. It would violate 
the very foundation of ffood seamanship for the McCaldin Bros., by 
speculating on her own account, to vary from the orders received. The 
only possible liabilitv is from entering the maneuver with the Murray 
in the wrong position. As to that, I think that it has not been proved 
that, when the McCaldin Bros, started ahead on the hawser, the Mur- 
ray was already alon^side the Procida. The Murray's mate says that 
was after the flotilla was under way. If so, I do not think a tug is at 
fault which, though she is herself in proper position, fails to stop a 
maneuver of which she has no charge or direction, because she sees 
that another tug has changed to an improper position. Obviously this 
would be impossible under most circumstances, because it would be 
much more danp^erous to abandon the maneuver already under way 
than to go on. While I am not sure that the McCaldin Bros, could not 
hâve stopped without danerer, I am not sure that she could. It can only 
be in the clearest case that a tug is bound to break up such a maneuver 
once started. No doubt, instances can be put where that would be her 
duty; but I do not think that this is one. It always remained possible 
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for Keene to direct the Murray to nose away the stem if it became 
necessary. There is no évidence that Howe saw that the Murray had 
eut three lines. The position of the Murray was not so obviously peril- 
ous to the Procida as to call for such extrême conduct. Therefore 
i find the McCaldin Bros, without fault. 

[3] The liability of the tug J. J. Timmins needs no considération. 
Not only was she not at fault in any respect, being where she should 
hâve been, doing ail that was required of her ; but she has not even 
been sued. The libel is against Edward M. Timmins personally, and 
he has not yet limited his liability. While the liability of the tugs in 
such a case is in tort, and they must be found at fault (The W. G. 
Mason, 142 Fed. 913, 918, 74 C. C. A. 83), Timmins personally under- 
took to perform the towage service for the Procida, and his personal 
liability, whether it sounds in contract or in tort, does not dépend upon 
the misconduct of his tug, taken as a mère instrument of navigation. 
That liability — the question of limitation may await its exercise — ■ 
dépends, first, upon whether Keene performed the obligation under- 
taken by Timmins to transport the Procida safely from berth to berth ; 
and, second, whether his négligence, if any, in that performance, may 
be imputed to Timmins. As to Keene's personal fault, I think it is 
proved, whether he ordered the Murray to go alongside inside or out- 
side the basin. If he ordered her to go alongside while she was still 
inside the basin, no more need be said ; if he did not, he was liable for 
failing to enforce his orders. On his own statement, he knew that 
the Murray was alongside for some time before the collision occurred, 
long enough to make use of her. The évidence is not contradicted 
that she came alongside soon af ter the McCaldin Bros, began to tow ; 
just when it is quite 'mpossible to tell. Salvadori's testimony, on which 
Mr. Clark relies to show that her change of position was a surprise, 
refers to her slacking off and failing back at the moment of collision. 
She had had time to put out two added lines and take in her original 
towing line, and she must hâve been alongside, in my judgment, at 
least five minutes. The most reasonable assumption is that, as soon 
as she finished towing, she turned about and came up, and, as the 
motion of the Procida was at ail times very slow, it is apparent that 
she must hâve got there a substantial time before the flotilla reached 
the Gap. Of course, she did not start behind as a rudder, and change 
her mind in the midst of affairs and come up. Whether she foUowed 
orders, or mistook orders, she meant always to go alongside at once, 
and that she did. This being assumed, it follows that Keene was not 
keeping a watch upon his vessels, or he would hâve seen her in sea- 
son, assuming he did not. Nothing prevented his stopping the Mc- 
Caldin Bros., and, if necessary, stopping the Procida, too, until the 
Murray took her right place. His failure strongly suggests that he 
had ordered her there at the outset, as does the f act that she resumed 
her position after the collision, but before the flotilla had passed the 
Gap. His judgment to allow her to continue her position was not in 
extremis ; the wind was light, there was no tide, the Procida's motion 
was very slow, and there was no other shipping in motion; he had 
ample time and space. 
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[4] The last question is whether Timmins is responsible for Keene's 
négligence. Had Keene given his directions from the tug, no question 
could arise. Had he, for his own convenience and without any request, 
gone on the bridge, it would be the same. The fact which causes any 
doubt is that he was paid $5 as a pilotage fee, and that he says he was 
asked to go upon the bridge ; évidence which I accept in the sensé that 
it was expected that he should, and that the situation amounted to an 
invitation. Whether he was actually asked to corne on board and be 
the pilot, I do not décide. Judge Holt held, in The Leader (D. C.) 
166 Fed. 139, that the tug of such a master was not Hable, and, indeed, 
he could ribt hâve held otherwise, because the tug was not at fault. He 
did not hold that, if the "pilot master" had been sent by the tug's 
owner to "transport" the Russian Prince, the owner would hâve been 
without liability. This distinction is fundamental (The Syracuse [C. 
C] 36 Fed. 830), and amply explains Judge Holt's décision. Keene 
was Timmins' agent, deputed for the express purpose of performing 
the obligation. To succeed, the respondent must maintain that, by the 
payment and the invitation, the Procida meant to release the principal 
from his obligation, and to accept the agent to perform on his personal 
account for them. Regarded merely as a matter of contract, and so of 
intention inter partes, there can be no doubt that by accepting Keene 
as pilot the Procida never meant anything of the kind. They had 
employed Timmins to transport the vessel, and Keene came as Tim- 
mins' agent. He was Timmins' choice, not theirs, and the mère fact 
that they paid him certainly did not signif y any purpose' to accept him 
in place of his principal. Rather the ship must hâve meant to hold 
both principal and agent for any négligence. Judged, therefore, by 
principles of common law, the supposed release of the respondent is 
•jntenable. 

However, it is insisted that, "egardless of intent, the requirement that 
the Procida should hâve a pilot imposes him upon the ship for ail 
purposes, and imputes to the ship ail conséquences of his négligence, 
This is supposed to foUow from The China, 7 Wall. 53, 19 L. Ed. 67, 
and the cases following The China. That doctrine has been misappre- 
hended; it dépends altogether upon the theory of the admiralty that 
the ship may be regarded as itself a wrongdoer (reus). That theory, 
moreover, applies only when the question is of a maritime lien for 
tort, and of process in rem appropriate for such hens. The Barnstable, 
181 U. S. 464, 21 Sup. Ct. 684, 45 L. Ed. 954. Where the légal rela- 
tions are necessarily personal, and no question can arise of a maritime 
lien, or of a res as wrongdoer, the owner is not responsible for the con- 
duct of a compulsory pilot. Homer Ramsdell Co. v. Comp. Gen. 
Trans., 182 U. S. 406, 21 Sup. Ct. 831, 45 L. Ed. 1155. This case, 
arising upon a personal obligation against Timmins, dépends only 
upon the intention of the parties. So regarded, Keene's négligence 
will not be imputed to the libelants, even though a lien might hâve 
arisen against the Procida, had the Standard Oil barge been injured. 

The decree will therefore go against the Murray and Timmins equal- 
ly up to the value of the Murray, and against Timmins for the balance, 
unless he shall limit his liability. 
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PBNNSYLVANIA R. CO. v. GOLDEN et al. 

{District Court, D. Massachusetts. May 23, 1917. Opinion on Costs, August 

10, 1»17.) 

No. 711. 

1, TOWAGE <S=>12(2) StBANDING OF TOW IiIAIÎILITT. 

The stranding of a loaded coal barge, while being' towed up the Taun- 
ton river, Mass., by a steam lighter employed by respondents, who wero 
consignées of her cargo, and were havlng the barge taken up from Fall 
River, held to hâve been due to the fact that the lighter was not of 
sutficient power, and also to faults oit the part of both vessels ; th(> 
lighter being in fault for using toc long a Une for towing fa a narrow 
and winding channel, and the barge in that her master, v?hea passing 
around a bend to starboard, starboarded his wheel, and, the lighter 
being unable to control her, ran the barge into the opposite bank. 

pM. Note. — For other cases, see Towage, Cent. Dlg. § 29.] 

2. Admibalty 'S=3l22 — Cosis — Recoveby of Part Damages. 

Under the established rule in the First circuit, where llbelant alone has 
sustalned damage, and there is no cross-llbel or eounterclalm, in the ab- 
sence of peculiar clrcumstances the llbelant is entitled to recover fuU 
costs, even though he recovers only half damages. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dlg. §§ 797-827.] 

In Admiralty. Suit by tlie Pennsylvania Railroad Company against 
Michael C. Golden and Henry A. Noyés, doing business as the People's 
Coal Company. Decree dividing damages. 

Burlingham, Montgomery & Beecher, of New York City, and Ed- 
ward S. Dodge, of Boston, Mass., for libelant. 

D. Gardner O'Keefe, of Taunton, Mass., for défendants. 

HALE, District Judge. The libelant is the owner of barge P. R. R. 
No. 720, and seeks to recover damages sustained by that barge, result- 
ing from stranding ofï Peters Point in Taunton river, while in tow of 
the steam lighter Kelpie, June 10, 1911. The barge is a coal-carrying 
vessel of 500 tons' capacity, 150 feet long, 22 feet beam. S"/!» feet 
depth of hold. The Kelpie is a steam lighter of 43 gross tons, con- 
structed for carrying freight. She has, however, been used for towage 
purposes. At the time in question she was drawing 7^ feet of water. 
The tug was drawing 5 feet 2 inches to 6I/2 feet of water. The Kelpie 
was hired by the respondents, the consignées of the cargo of coal on 
the barge. The libelant contracted with the New England Transporta- 
tion Company, owner oi the tug Resolute, to tow the barge as far as 
Eall River; she being one of several barges used in conveying coal 
from South Amboy to Taunton. At Fall River the responsibility for 
towage on the part of the New England Transportation Company ceas- 
ed. It was then agreed that the respondent should bave the privilège 
of discharging ail the barge's cargo at Fall River, or lighten her at that 
point, and, if tliey chose, tow the barge from Fall River to Taunton 
and return. Towage from Fall River to Taunton was to be furnished 
by the respondents. The duty, then, was on the respondents to provide 
towage, as in ThOmpson v. Winslow (D. C.) 128 Fed. 73, affirmed 134 
Fed. 546, 67 C. C. A. 470. 

t3=3For otber ?ases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexe» 
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On June 11, 1911, the tug Archer took the barge in tow from the 
dock of the respondents at Fall River, and towed her a short distance 
above the Dighton Stove Works. The barge was brought back, how- 
ever, and left at the Dighton Stove Works on the same day. On the 
morning of June lOth, by arrangement with one of the respondents, 
the Kelpie came to the wharf at the Dighton Stove Works, where the 
barge had lain overnight. The Kelpie took the barge in tow, with the 
purpose of towing her to her destination at Taunton. One of the 
respondents contracted to hâve Capt. Fred Staples take charge of the 
Kelpie in towing the barge up the river. Capt. Staples was not the 
master of the barge, but was placed in charge of her on this trip, 
ahhough Capt. Yutz, the regular captain, of the barge, waS on board. 
Capt. Staples was an experienced navigator, 83 years old, and has been 
retired from active service for some years. By direction of Capt. Yutz 
of the Kelpie, the Hne was passed from the tug and was made fast to 
the barge, bridle fashion, leading through the chocks on both bows. 
The hawser was estimated, by the master of the barge, to be from 25 
to 40 f eet long ; the two vessels were about 18 to 20 f eet apart. The 
first turn above the Dighton Stove Works was a tum to port. The 
tug and tow proceeded around this turn without difliculty. The next 
bend in the river was a turn to starboard at Peters Point. Hère 
the barge stranded on the port side of the channel. The libelants allège 
that the tug was in fault for having too long a hawser, and also that 
she was not a suitable vessel to undertake the tow, in that she did not 
bave the necessary power, and that, on account of such lack of power, 
she failed to keep steerageway, while making this turn. A sharp con- 
tention is made upon thèse two points. Other faults are also alleged 
against the tug. The respondents urge that the stranding was caused 
by no fault of the tug, but for the reason that, at this turn in the river, 
the master of the barge put his wheel hard-astarboard, instead of put- 
ting it hard-aport, as he should bave done to f ollow the tug. 

It is not necessary to recite ail the évidence relating to the stranding. 
The testimony makes it clear that, when the tug and tow arrived at the 
sharp turn to starboard, at Peters Point, they were proceeding very 
slowly. The tug there lost control of the barge. This loss of control 
was, I think, due, at least in part, to the low power of the tug, which 
made it necessary tO' use a longer hawser than can safely be used in a 
river where there is a narrow channel and where turns are encounter- 
ed. In such a locaHty the évidence in the case, and the expérience of 
mariners, make it clear that there ought to be very Httle chance given 
for a towed vessel to swing. If this tug had been towing with a very 
short hawser, I am satisfied from the évidence that it could hâve kept 
the barge under control. I think she could hâve done this, regardless 
of what th© barge captain did with his wheel. There is some évidence 
tending to show that the barge had been towed by the same tug, over 
this same course from Fall River to Taunton, on some previous occa- 
sion, but that the towage was then done with a short hawser. Having 
undertaken to tow the barge through a narrow and dangerous channel, 
the tug was bound to know the danger, and to use the care and the 
appliances necessary for the purpose of avoiding it. The tug was the 
243 F.— 17 
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controlling agency. She had the responsibility for the movements of 
both vessels. If she had not power enough to take the barge safely 
up the river, she should not hâve attempted the service. If, on account 
of her low power, she was required to use a longer hawser than safety 
vi^ould permit, in the narrow, bending river, it must be held to be at 
fault for such use. I must come to the conclusion that, if the tug had 
been a higher powered vessel, and been using a very short hawser, she 
could hâve controlled the barge. I think thèse f aults on the part of the 
tug were causes contributing to the disaster. 

Was the barge also at fault? The respondents say that the tug 
headed straight for Peters Point and passed 40 or 50 feet outside 
of it, the barge following straight after. She was under very little 
headway. When the tug had got by the point, the barge was close to 
the point, and a little to the eastward of the middle of the channel, but 
in the b€st water. At this time the captain suddenly threw his wheel 
two-thirds of the way over to starboard. The barge took a sheer to 
the porti The captain of the tug sung out to the barge captain, "Steady 
the wheel or you will go ashore." There was no response from the 
barge. Substantially this account is given by Capt. Yutz and by Capt. 
Haskins, an impartial witness who was in a rowboat puUing an 
eel trawl about 150 or 200 feet from where the barge went ashore. 
Capt. Savage, of the barge, says he put his wheel aport. He dénies 
putting it to starboard, as the witnesses for the respondents say he did ; 
but it must be said that Capt. Savage's statements since the disaster 
hâve not been altogether consistent. Fifteen minutes after the disaster 
the rudder was f ound hard to port. 

On the whole, the prépondérance of évidence leads me to the con- 
clusion that, when the tug and tow arrived at the turn, the captain of 
the barge, appearing to think that he was too near tha shore on the 
easterly side, put his wheel to starboard, and thereby contributed to the 
in jury. The vessels were then proceeding with very little steerageway. 
At the time Capt. Yutz shouted to the barge captain to steady the 
wheel, if the tug had been towing with a short hawser, she could hâve 
handled the barge, I think, and hâve prevented a sheer. 

I think both the tug and tow must be held to hâve been at fault. It 
is not necessary to décide whether one négligence supervened upon 
the other. Thompson v. Winslow, 134 Fed. 546, 67 C. C. A. 470. It 
is apparent that Ûiere were two f aults concurring at the time of the 
disaster. 

With this view, I direct that the damages be divided, apportioning 
to each party one-half of the damages and one-half of the costs. The 
case is ref erred to Albert T. Gould, Esq., Boston, Mass., to assess the 
damages and report to this court. 

Opinion in the Matter of Costs. 

[2] This libel is brought by the owner of a barge to recover dam- 
ages sustained by the barge resulting from stranding, while the barge 
was in tow of a steam lighter. There was no cross-libel and no counter- 
claim. The barge sustained injury. There was no injury sustained 
by the tug. I held that there were two f aults concurring at the time 
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of the disaster. The libelant alone suffered damages. I directed that 
the damages be divided, and, at first, apportioned one-half of the dam- 
ages and one-half of the costs to each party. Upon having my at- 
tention called to the practice in this circuit I hâve changed my decree 
in this respect. I think it proper that, under the circumstances, the 
libelant shall recover full costs. I find nothing in this circuit which 
changes the rule of Judge John Lowell, in The Hercules in 1884. (C. 
C.) 20 Fed. 205. In The Mary Patten, 2 Lowell, 196, Fed. Cas. No. 
9,223, Judge Lowell stated the reason of the rule : 

"It is the ordinary case of a prevalUng party recovering less than he asks 
for ; and if there has been no tender or offer of amends, and no equlty pecullar 
to the individual case, It is according to the sound and reasonable law of ail 
courts that he should recover costs." 

In 1902 Judge Francis Towell foUowed this rule in an unreported 
case. Nantaskett Beach S. S. Co. v. Steamship Yarmouth. In his 
opinion, he cites The Hercules, and says that case must be taken to 
détermine, in this circuit, where there is neither cross-libel nor coun- 
terclaim, that the libelant will, in the absence of peculiar circumstances, 
recover full costs, even though he recover one-half damages. 

Other circuits hâve observed a différent rule and hâve divided costs 
in ail cases where damages are divided. This has not been the gênerai 
practice in this circuit, although it is true that there hâve been in- 
stances where costs hâve been divided in cases of this sort, it being 
obvions that the matter had not been called to the attention of the 
court ; but I f eel compelled to f ollow the rule which has generally been 
foUowed by courts in this circuit since 1884, so far as the matter has 
been called to my attention. 

Of course, it is not disputed that the court has discrétion in each 
individual case to regulate costs, according to the equity in that case. 
For this reason the gênerai rule is of less conséquence than it other- 
wise would be. 

In The Horace B. Parker, 76 Fed. 238, 22 C. C. A. 418, the Court 
of Appeals in this circuit divided the costs, although there was no 
cross-libel, but only a counterclaim. It is apparent that the Court of 
Appeals did not intend to overrule Judge Lowell's opinion in The 
Hercules. 

In The Gladiator (D. C.) 223 Fed. 381, a counterclaim was filed 
after the assessor's report was returned to this court, and the costs 
were divided accordingly. 

In this district, in Union Ice Company v. Crowell, 55 Fed. 87, 90, 
5 C. C. A. 49, Judge Webb foUowed the practice of this circuit, and 
gave full costs, although dividing the damages, there being no counter- 
claim, no cross-libel, and no injury suffered except by the libelant. 

Before changing my decree in regard to the costs, I called the 
learned proctors in this case before me and heard full arguments 
touching the matter ; after such arguments and full considération of 
the question, I am of the opinion that I must be bound by the practice 
in this circuit, and must follow the gênerai rule in cases of this char- 
acter, that, if the loss is ail suffered by the libelant, in the absence of 
peculiar circumstances, that party will recover full costs, even though 
he shall recover but one-half damages. 
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As I have said, the court has full power to regulate each case ac- 
cording to the facts disclosed in the case. I find no facts disclosed in 
this case which should vary the gênerai rule. 

The order may be entered that the libelant recover full costs. 



NATIONAL SURETY CO. et al. v. WASHINGTON IRON WORKS et al. 

TJNITED STATES, for Use and Beneflt of WASHINGTON IRON WORKS v. 

PEDERSON et al. 

(District Court, AV. D. Washington, N. D. February 28, 1917.) 

Nos. 114, 117. 

1. Courts ©=3302 — Fedbeal Courts — .Tubtsdiction — Citizenship or Parties. 

One, contracting with the govemment to furnish certain machinery for 
a public Improvement, contracted with the W. Company to furnish sueh 
machinery. The contract had heen performed, but the government was 
wlthholdlng from the final payment about $10,000 of the contract prloe, 
because, as alleged, of the failure, neglect, and dereliction of the W. 
Company. The contractor and his surety brought suit against the United 
States and the W. Company, alleging that the amount deducted on ac- 
count of the dereliction of the W. Company was §5,411.83 ; that the con- 
tractor In like manner wlthheld such payment from the W. Company ; 
that such Company refused to recognize the rlght to make such déduc- 
tion, and was threatening to sue the contractor and his surety; that, if 
it had any just clalms against them, the contractors had the same daim 
against the United States; and that It was necessary to have a full 
accounting between the contractor, the W. Company, and the United 
States. It prayed that ail matters in controversy should be heard, settled, 
and flxed, and that. If it was adjudicated that the rétention of such sum 
by the government was justified, then that the contractor have judgment 
against the W. Company for the sum so retained and withheld, and his 
damages In addition. Held, that the relation between the contractor and 
the W. Company was an Independent relation, to which the United States 
was a stranger, and, they being citizens of the same state, the court was 
without jurisdiction, under Judicial Code (Act March 3, 1911, c. 231) § 24, 
36 Stat. 1091 (Comp. St. 1916, § 991). 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 843, 986.] 

2. United States <©=>74 — Contbactob's Bonds — Bight of Action by Subety. 

There was a misjoinder of parties plaintiff, as the surety had no cause 
of action against either défendant. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 57.] 

8. United States <S=>74 — Contkacts — Action by Contractor — Parties. 

There was a misjoinder of parties défendant, as there was no joint 
liabiUty between défendants. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 57.] 

4. Action ®=50(5) — Joindeb or Causes — Actions on Contract. 

There was also a misjoinder of causes of action, as plaintiff was assert- 
ing a claim against the W. Company for .^5,411.83, and one against the 
United States for the différence between that sum and $10,000. 

[Ed. Note. — For other cases, see Action, Cent. Dig. § 529.] 

5. Courts <S=262(2) — Equitt JuRismcTiON of Fédéral Courts — Effect of 

Bemedy AT Law. 

Both asserted claiins were légal rlghts, and, as it did not appear that 
plaintiff had no plain, adéquate, and complète remedy at law, equity had 

<S=>For otiiEr cases see same topic & KEY-NUMBER In aU Key-Numbered Bigests & Inâexsa 
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no jurisdiction, under Rev. St. § 723 (Comp. St. 191(5, § 1244), providing 
that suits In equity sliall not be sustained iu tlie courts of the United 
States, where a plain, adéquate, and complète remedy may be had at law. 
[Ed. Note.— For other cases, see Courts, Cent. 131g. §§ 797, 798.] 

6. Action <S=22 — Nature — IjEgal or Equitable Action. 

Under Act Feb. 24, 1905, c. 778, 33 Stat. 811 (Comp. St. 1916, | 6923), 
reijuiriiig goveniment eontractors to glve a bond, and authorizlng per- 
sons supplying the contractor with labor and materials to sue thereon in 
the name of the United States, and provldlng that only one action shall 
be brought, and any créditer may flle his claim therein and be made a 
party thereto, the suit Is one in equity. 

[Kd. Note. — For other cases, see Action, Cent. Dlg. §§ 124-139, 143, 14ô.| 

In Equity. Suit by the National Surety Company and another 
again.st the Washington Iron Works and another, with a suit in the 
name of the United States, for the use and benefit oi the Washington 
Iron Works, against Hans Pederson and another. On motion by de- 
fendants in the first action to dismiss, and motion by the défendants in 
the second action for a stay and an abatement. Motion to dismiss 
granted ; motion to stay and abate denied. 

Roberts, Wilson & Skeel, of Seattle, Wash., for National Surety Co. 
and Hans Pederson. 

Ballinger, Battle, Hulbert & Shorts, of Seattle, Wash., for Washing- 
ton Iron Works. 

Clay Allen, U. S. Dist. Atty., of Seattle, Wash., for the United 
States. 

NETERER, District Judge. Thèse actions involve the same sub- 
ject-matter, and the motions were submittecl together. The plaintiff 
Surety Company, a nonresident, and plaintifif Pederson, a résident, 
hâve, commenced an action (No. 114) in equity against the Washington 
Iron Works, a résident cor])oration, and the United States, and allège, 
in substance, that in September, 1914, Pederson agreed to furnish to 
the United States certain machinery, etc., for the Lake Washington 
Canal, a public improvement ; that the Surety Company became a sure- 
ty for the use and benefit of ail persons furnishing labor, etc. ; that 
Pederson secured the Washington Iron Works to furnish "said ma- 
chinery," etc., "as shown by spécifications, * * * and as fully 
itemized and set forlh in said written agreement between Hans Peder- 
son and Washington Iron Works" ; that the contract between plaintif! 
Pederson and the United States has been fully performed and accepted 
by the United States, and certified as completed on the 25th day of 
June, 1916; that the United States withheld from the plaintiff Peder- 
son from the final payment a sum amounting to the sum of "abotit 
$10,000" of the contract price, which fund is still withheld and in the 
possession of the United States under "a claim of right to withhcvld the 
same, the said United States having asserted and is now asserting its 
right to lawfully and justly withhold and retain said fund from the 
plaintifï Pederson, and to retain and withhold the same for the use 
and benefit of the United States, and has decliried and déclines to dis- 
tribute said fund, or any part thereof , either to Hans Pederson, or his 

^=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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creditors, or claimants to said fund" ; that the same was withheld be- 
cause, it is alleged, of tlie failure, neglect, and dereliction upon the 
part of the défendant Washington Iron Works ; that the amount de- 
ducted on account of the dereliction on the part of the Washington 
Iron Works is $5,411.83; that Pederson in Hke manner withheld said 
payment from the Washington Iron Works ; that the Washington Iron 
Works refuses to recognize the right of the United States to make said 
déductions, and is threatening to institute an action at law against the 
said Pederson and his bond for the recovery; that, if the défendant 
Washington Iron Works has any just or valid daims against the plain- 
tiffs for and on account of the moneys withheld by the United States, 
then the plaintiff Pederson has by right in equity the same lawf ul claim 
against the United States for any and ail such amounts ; that it is nec- 
essary, in order that justice and equity may be donc to ail parties, that 
a fuU, true, and correct accounting be had between the plaintiff, the 
défendant Washington Iron Works, and the United States, and a 
prayer for judgment is then made : 

"That ail matters In controversy * • • shall be fully heard, ♦ • • 
and the rights and liabilitles of the varions and respective parties on account 
thereof • * * settled and fixed, and that a fuU, true, and correct account- 
ing be had, * • * and judgment rendered and entered In accordance there- 
wlth, and that, If flnding shall be inade that the United States was • * * 
entitled to retain • * * the fund by It retained, it be held and adjudicated 
that said rétention was justified through the fault and neglect of the défend- 
ant Washington Iron Works, and that this plaintiff, Hans Pederson, hâve judg- 
ment against the Washington Iron Works for ail such sums so retained and 
withheld, and In addition thereto, his damages In the sum of $7,000. * * * " 

The défendants, United States and Washington Iron Works, hâve 
severally moved to dismiss on the ground that the court is without ju- 
risdiction, and that the plaintiff does not state a cause for équitable 
relief. 

[ 1 ] A reading of the complaint discloses that the contention is pri- 
marily between Hans Pederson and the Washington Iron Works, both 
résidents of the state of Washington, and as between thèse litigants 
this court is without jurisdiction. The primary cause of the litigation 
is a fund of money in the possession of the United States, a balance al- 
leged to be due on a contract for a public improvement of Lake Wash- 
ington Canal; the déduction being made from the contract price be- 
tween the United States and Pederson. It is alleged by Pederson that 
the default, if any, is due to the Washington Iron Works, who assum- 
ed the burdens of the contract between Pederson and the United 
States, to which contract the United States is not a party. No judg- 
ment is prayed against the United States directly in this proceeding, 
but it is sought to hâve the court examine into the entire matter and to 
adjudicate between the respective parties as the right may appear. It 
is manifest that the relation between Pederson and the Washington 
Iron Works is an independent relation, to which the United States is a 
stranger. They being citizens of the state, the court is without juris- 
diction. 1 U. S. Comp. Stat. 1916, § 991 ; Judicial Code, § 24. 

[2-5] I think it is likewise apparent that there is a misjoinder of 
parties plaintiff, as well as parties défendant. The National Surety 
Company has no cause of action against the défendant Washington 
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Iron Works or the United States; nor is there a joint liability by the 
défendants. There is likewise a misjoinder of causes of action. The 
plaintiff asserts a claim against the Washington Iron Works of $5,411.- 
83, and one against the United States for the différence between this 
sum and $10,000. Both asserted claims are légal rights, and it does not 
appear that the plaintiff has not a plain, adéquate, and complète remedy 
at law. Section 723, Rev. Stat. U. S. (Comp. St. 1916, § 1244), pro-. 
vides : 

"Suits in equity shall not be sustained in either of ttie courts of the United 
States in any case where a plain, adéquate, and complète remedy may be had 
at law." 

Following the commencement of this action, the Washington Iron 
Works, in the name of the United States, for its use and benefit, com- 
menced an action (No. 117) against Hans Pederson and the National 
Surety Company, for $11,281.53, alleging the furnishing of labor, ma- 
chinery, and material for the Lake Washington locks, on which there 
is an unpaid balance due in said amount, and caused notice to be given 
pursuant to Act Feb. 24, 1905, in which provision is made for bonds 
of contractors for public works, and it is provided that any person en- 
tering into a contract with the United States for the construction of 
any public work shall exécute a bond, with surety, etc., and giving a 
party, six months after the completion and final settlement of said 
work, "a right of action and shall be, and are hereby, authorized to 
bring suit in the name of the United States in the Circuit Court of the 
United States of the district in which said contract was to be perform- 
ed and executed * * * for his or their use and benefit, against 
such contractor and its sureties, and to prosecute the same to final judg- 
ment and exécution." Upon the filing oif this complaint, order was en- 
tered directing notice, pursuant to the provisions of this act, to credi- 
tors. 

Hans Pederson and the National Surety Company hâve filed a "mo- 
tion for stay and a plea in abatement," praying "an order staying this 
proceeding until a hearing can be had" upon the issues tendered in an 
equity proceeding, cause No. 114, and that upon a hearing this action 
be abated. The Surety Company and Hans Pederson rely upon Illi- 
nois Surety Company v. United States, 212 Fed. 136, 129 C. C. A. 584. 
I do not think that this case helps the plaintiffs in the equity (No. 114) 
proceedmg. The Illinois Surety Company Case, as the Washington 
Iron Works Case, was predicated upon the act of 1905, supra, and not 
upon an original équitable proceeding. The only point decided in that 
case was whether tlie proceeding under this act of Congress was a 
proceeding in equity or an action at law. The Illinois Surety Company 
contended that the complaints were in equity, and not at law, and the 
trial court overruled its objection. The Court of Appeals (212 Fed. 
at page 139, 129 C. C. A. at page 587) said: 

"We see In this amendment an intent on the part of Congress to substltute, 
for a number of Independent actions at law, in which vigilant had a prlority 
over nonvigilant creditors, a suit In which ail credltors shall be glven notice 
and an opportunlty to intervene and share ratably in a fund intended for 
the equal protection of ail. This provision, which is not adapted to, nor In- 
deed avallable In, actions at law, distlnctly marks the proceeding as effuitable" 

— and reversed the trial court. 
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[6] The proceeding on the bond in the name of the United States 
is a proceeding in equity (111. Surety Ce. v. U. S., supra), expressly au- 
thorized by act of Congress of 1905, supra. It is designed to afford 
a speedy remedy for ail parties. The United States has no liability or 
responsibihty, except as fixed by the contract. It recognizes no sub- 
contractors. There is no privity between subcontractors and the Unit- 
ed States. The primary hability to the United States is by Pederson ; 
the primary liability f rom the United States is to Pederson ; the liabili- 
ty to subcontractors is from Pederson and the plaintiff bonding Com- 
pany ; and spécial statutory provision having been made for the issue 
which is hère presented, and the court being vvithout jurisdiction, and 
a misjoinder of parties and causes of action appearing in cause No. 
114, the motion to dismiss will be granted, and the motion to stay and 
abate the proceedings denied. 



FOEBES V. WILSON et al. 

(District Court, N. D. Oliio, E. D. Juiie 7, 1017.) 

No. 358. 

1. Equity ©r^StiS — rRACTicE — Pi.eading. 

TJnder equit.v rule 29 (108 l''ed. xxvi, 115 C. C. A. xxvi), altolïshing de- 
murrers and pleas, and iiroviding tli:it ev<H-y défense in point of law 
arisin,ff upon ttie face of the bill, wiietlier for m'is.ioinder. nonjoinder, or 
insufticiency of fact..s to constitute a cause of action, whicli luiglit liereto- 
fore be made by donrarrer or jilea, sliall t)e niade b.y motion to disniisH or 
In tlie answer, a motion to dismis.s a iiill for in.siifiiciency in law being a 
substitute for a gênerai demurrer, ail tacts nvust be taken as tnie. 

[Ed. Note.— For other cases, see Equity, ("ent. Mig. §§ 762-766, 708.] 

2. CORPORATIOKS <S==>320(7) — SUITS BY StOCKHOLDEBS— APPEAT, TO CoRPORATE 

AUTiroRITIES. 

Equity raie 27 (198 Fed. xxv, 115 C. 0. A. xxv) déclares that every bill 
brought by oue or more .stockholders in a corporation agains^"- the corpora- 
tion and other parties, founded on rights whicli may be properly asserted 
by the corijoratiou, niust be verifled, and mu.st set fortli wlth pa^-ticularity 
the efforts of the plaintiff to secure snch action as he desii'ed on rhe part 
of the managing directors or trustées, and if necessarj- on the shari^bold- 
ers, and the causes of his failure to obtaiii such action or the reasoni* for 
not niaking sucli effort. Complainaut's bill alleged facts showlng t\iat 
the eorporate défendant was organized by the individnal défendant, who 
became its président, for the puriiose of marketing a dental .specialty maa- 
ufactured by the président; that the président agreed at the expiratiori 
of two years to fumish such specialty to tlie corporation at the actua! 
cost of manufacturing, but that he greatly overcharged the couipany. 
The bill further alleged that the président and his family held 60 per cent, 
of the stock of the corporation, and the contract betweeu the président and 
the corporation made extensive provisions to enable the président to keep 
the formula of the dental si>ecîalty a secret, providing that nothing should 
obligate the président to submit his books or records for inspection, or to 
furnish detailed information which in his judgment would lead to an 
exposure of his secret process. lleld that, as the bill alleged a refiisal on 
tlie part of the président to subm'it his books or records for inspection, 
and as it was shown that he doniinated the corporation, the bill, which 
sought a discovery and accounting as to the actual cost of producing 

er^For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe:» 
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the specialty, was not. subject to attack on the ground that It failed to 
diselose an effort on the part ol complainant to induee the corporation 
to act; it being obvions that such effort woiild hâve been futile. 
[P'd. Note.^For other cages, see Coriioratlons, Cent. Dig. § 1433.] 

3. OORPOEATIONS <S^320(4)— ACCOUNTING ANl) DiSCOVERY— StOCKHOLDER'S AC- 
TION Against Officers. 

In such cas<;, notwithstandlng the contract provisions desdgned to keep 
the formula a «eeret, and to require the corporation to accept as con- 
cluxive the verifled statement by the président as to the cost of producing 
the specialty, complainant is entitled to relief by discovery and aeeount- 
ii)g, though siich procédure m1ght possibly reveal the secret fomrula, for 
otherwise the président, by increasing his charges, might readily absorb 
au of the eorporate earnings. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1429, 1431.] 

In Equity. Bill by George M. Forbes against Odell Wilson and an- 
other. On motion to dismiss tlie bill. Motion denied. 

Frederick A. Henry, of Cleveland, Ohio, for complainant. 
Cari W. Schaefer, of Cleveland, Ohio, for défendants. 

WESTENHAVER, District Judge. This case is before the court 
on defendant's motion, under equity rule 29 (198 Fed. xxvi, 115 C. C. 
A. xxvi), to dismiss complainant's bill for insufficiency in law. The 
motion is based on two grounds, namely: (1) Complainant, being a 
stockholder of the corporation défendant, does not show compliance 
with new equity rule 27 (198 Fed. xxv, 115 C. C. A. xxv). (2) The 
f acts alleged are not sufficient to constitute a valid cause of action in 
equity. 

[1,2] This motion is a substitute for a gênerai demurrer, and, in 
considération of it, ail of the facts therein pleaded must be taken as 
true. The outstanding facts may be briefly stated : 

The défendant the Corega Chemical Company was promoted and 
organized by the défendant Odell Wilson. In considération of a trans- 
fer from Wilson to this corporation of certain rights to sell a dental 
specialty known as "Corega," ail of the stock was issued to Wilson. 
The contract was agreed upon either at or prior to the organization 
of the corporation, and at the time the contract was adopted and made 
by the corporation Wilson was the owner of substantially ail of the 
stock. A part of the agreement required him to transfer to the cor- 
poration 6,000 of its 20,000 shares, and thèse shares, thus transferred, 
were from time to time to be sold to provide capital for the corpora- 
tion thus organized. Complainant is now the owner of some part of 
this stock. His entire holdings, it is stated, are 30 per cent, of the 
total outstanding, and he bas invested therein, of advanced to the cor- 
poration, an aggregate of $24,000. 

The défendant Wilson, and members of his family, are now the 
holders of 60 per cent, of the capital stock. The board of directors, 
it is alleged, is and always has been composed of five persons, of whom 
Wilson, his sister, and his personal lawyer constitute a majority. Wil- 
son is and has been président and manager of the corporation. The 
absolute control of the corporation is alleged to be in him. 

^ssFoT otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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The product known as "Corega" is produced according to a secret 
formula devised by Wilson. He had devised and was producing and 
selling it before the organization of the corporation. The contract 
between him and the corporation provides for the manufacture and 
dehvery by him of this product to the défendant corporation, in pack- 
ages ready to be sold and delivered to the trade. The contract fixes 
priées at which Wilson was to furnish this product during the first 
two years. At the end of the second year, the price for the preceding 
year was to be adjusted on the basis of actual cost to Wilson of pro- 
ducing the same. It is alleged that Wilson represented the priées fixed 
in the contract were the actual cost to him of manufacturing and deHv- 
ering the product, ready for sale and distribution. 

The bill allèges that the priées originally fixed in the contract, and 
the priées set forth in Wilson's statement of the actual cost of manu- 
facturing and production during the second year, are grossly in excess 
of the true cost ; that the actual cost is substantially not more than 
one-third of that fixed in the contract; that on October 16, 1914, an 
accidentai discovery was made of the overcharge, and voluntary resti- 
tution was made in part by Wilson, but that there still remains large 
excess charges, both as to the first and second year's cost; that the 
statement of actual cost for the second year submitted by Wilson is 
f aise and misleading, and grossly in excess of the true cost ; and that 
the défendant Wilson refuses to furnish his books or records for in- 
spection, or to give detailed information, because so doing would, in 
his judgment, disclose the secret formula according to which the prod- 
uct "Corega" is made. 

The contract in question contains caref ul provisions for safeguard- 
ing the secret formula, devised by Wilson, and according to which 
this product is made. It is expressly agreed tliat he shall not be obliged; 
to disclose the same. A presumptively correct copy of this formula 
was, pursuantto the agreement, placed in trust, subject to the joint con- 
trol of Wilson and of the défendant corporation. The contract pro- 
vides that, in case of death or other incapacity of Wilson, this formula 
should be turned over to a trustée to be selected by a four-fifths ma^ 
jority of the board of directors, which trustée and his successors should 
continue to supervise its manufacture and préserve the secret thereof 
inviolate for the benefit of both parties. 

The contract also provides that nothing therein contained is to oblige 
Wilsônto submit his books or records for inspection, or to furnish de- 
tailed information of any kind, which, in his judgment, might lead to 
exposure of the secret process. The actual costs to Wilson, the con- 
tract provides, should be determined by him after careful inventory, 
and from his swom statement furnished to a board of directors. 

The foregoing is not an exhaustive, but in my opinion a sufficient, 
statement of the controlling facts. On the basis thereof, complainant 
seeks a discovery and an accounting as to the exact cost to Wilson of 
manufacturing and delivering his product to the défendant corporation. 
Certain additional allégations are made, tending to show why applica- 
tion to the board of directors or to stockholders for relief would be 
useless and unavailable. 
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I am of opinion tliat the allégations of the bill are a sufficient com- 
pliance with equity rule 27. If they do not set forth with sufficient 
particularity the efforts made by complainant to secure action from 
the managing directors and shareholders, they do clearly set forth 
sufficient reasons for not making any further effort than is alleged. 
The relations of Wilson to the corporation from its organization to the 
présent time are themselves sufficient reasons why an application to a 
board of directors or to a meeting of stockholders would be a vain and 
useless thing. The board of directors or the meeting of stockholders, 
which he controls, would hâve to seek relief from Wilson himself . He 
is the alleged ofïender and wrongdoer, against whose action ail relief 
is sought. Thèse considérations bring the case within the rule of 
Doctor V. Harrington, 196 U. S. 579, 588, 25 Sup. Ct. 355. 49 L. Ed. 
606; Delaware & Hudson Co. v. Albany, etc., R. R. Co., 213 U. S. 
435, 29 Sup. Ct. 540, 53 !.. Ed. 862. 

The rules invoked by defendant's counsel are properly applicable 
only when the parties against w^hom relief is sought are not those in 
control of the corporation itself. In that situation, the directors and 
stockholders properly represent the corporation and are entitled to 
exercise a judgment and discrétion in determining whether the inter- 
ests of the corporation require action or litigation. In this situation, 
however, those in control of the corporation are not in a position to 
détermine fairly and impartially whether the interests of the corpora- 
tion require légal action. Thèse considérations alone are sufficient 
reasons for not requiring further effort than the bill allèges bas been 
made to obtain relief from the directors and stockholders of the de- 
fendant corporation. 

[3] If the allégations of the bill are true, a good cause in equity for 
discovery and accounting is made. The principles sustaining the juris- 
diction of equity, upon the facts set forth, are familiar and need not 
be reviewed. See 1 Cor. Jur. 616, 617, 716, 717; Morris & Co. v. 
Whitley, 183 Fed. 764, 106 C. C. A. 206. 

The contract provisions designed to keep secret Wilson's process for 
making Corega, and to require the corporation to accept, as conclusive, 
his swom statement of cost, furnish no adéquate légal reason why 
complainant should be denied the relief he seeks. This is not an ac- 
tion to reopen an account for fraud or mistake; but, if it were, the 
allégations of the bill would be sufficient. See 1 Cor. Jur. 716, 717. 
The situation hère is an agreement imposed by the défendant Wilson 
upon a corporation promoted and organized by him, and places in him 
a power adéquate to absorb ail the earnings and capital of that corpo- 
ration ; indeed, there is no limit, except his conscience, to his ability to 
raid its treasury. If his contract right to keep secret the process for 
making Corega conflicts with the corporation's right to a discovery and 
an accounting of the exact cost, the latter would hâve to prevail. It does 
not necessarily foUow that both rights cannot be adequately protected. 
That contracting parties caimot oust the power in this respect of a 
court is established by B. & O. R. R. Co. v. Stankard, 56 Ohio St. 
224, 46 N. E. 577, 49 L. R. A. 381, 60 Am. St. Rep. 745. 

Many considérations hâve been urged upon me by défendants' coun- 
sel, both orally and in brief . AU of them hâve been duly weighed and 
considered, even if not adverted to in this mémorandum. Counsel 
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will, of course, understand that the expressions herein apply only to 
the bill as framed, and the admission, for the purposes of this motion, 
that its allégations are true, and that if, after ansvver and upon a hear- 
ing, a différent situation is created, it will be promptly recognized. 



lu re RKYNOLDS. 
(District Court, N. D. New Yorlî. July 5, 1917.) 

1. Bankruptcy ©=3l43riO) — Trustées— Kigiits of. 

Wliile, under Bai)l;r. Act July 1, 189S, c. 5-11, 5 70, .'ÎO Stat. 50.5 (Comp. 
St. 1016, § 9654), deelaring that' tlie trustée of tlie estato; of a banlvi-uiit, 
upon lils iip]>ointiiieiit and qualification sliall lie vested by opération of 
law witli tlie title of the baukrupt to ail documents relating to his prop- 
crty iuterests and patents, powers whieh he niisht haye oxercised for his 
owu beuefit, property transferred by hiiii in fraud of niH creditors, and 
pro])erty whieh prior to the; tiling of tlie pétition he could by any ni'(>ans 
bave transferred, or whicli might hâve been levied ui)on and sold by 
iudiciul procéss, the surplus income accruing under a te.stainentary trust 
Ci-eîit«i for the support of the bankrupt does iiot pass to the trustée, yet 
suclî Income niay be reached by the trustée under .section 47, a.s amended 
by Act .Tune 25, 1910, c. 412, § 8, .",6 Stat. 840 (Comp. St. 1916, § 9fî.'51), pro- 
viding that tlie trustée shall be deenied vested with ail tlie riRlits. remé- 
dies, and powers of a créditer holding a lien by le^al or équitable pro- 
ceedings, and as to ail property not in the custody of the bankruptcy 
court, shall be deenied vested with ail the rights and remédies of a judg- 
ment créditer holding an exécution duly returned unsatisfied, for the 
act nuist be Interiireted as a whole, and tlie unameiided language of sec- 
tion 70 cannot neutralize the amendaient. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 224.] 

2. Trusts (©=5151(2) — Income— Power of State. 

Real Property Law (Consol. Laws, K. Y. c. 50) § 98, subjecting to cred- 
itors surplus incouie accruing out of a trust, is valid ; it belng compétent 
for the Législature to change the law and subject to the clalm of creditors 
sucli property. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig, § 195i,^.] 

3. Banki!U1»tcy <®=>143(10) — ^Trustée— Itionis or. 

Real Property Law N. ï. § 98, déclares that, where a trust is created 
to reçoive the rents and profits of real property and no valid direction 
for accumulation is given, the surplus of such rents and profits beyond 
a sum' necessary for the éducation and support of the beneflciary shnil be 
liable to the claims of his creditors In the same manner as other Personal 
proi>erty whlch cannot be reached by exécution. Section 100 déclares 
that, except as ptherwise prescribed, an express trust, valid as such in its 
création, shall vest in the trustée the légal estate, sub.ieet only to the 
exécution of the trust, and the beneflciaries shall not take any légal es- 
tate or interest, boit may enforce the performance of the trust ; Whllc sec- 
tion 103 déclares that the right of a beneflciary of an express trust to 
receive the rents and profits of realty and apply thein to the use of any 
per.son cannot be transferred by assignment or otherwise. Personal Prop- 
erty Law (Consol. Laws N, Y, c, 41) § 15, provides that the right of the 
beneflciary to enforce the performance of a trust, to receive the income 
of Personal property and apply it to the use of any pcrgon, cannot be 
transferred by assignrctent or otherwise. Bankr. Act, § 47, as amended in 
1910, gives the trustée the right of a judgment créditer. Hcld, that Real 
Property Law, § 98, applies to personal property, and so a trustée in bank- 
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ruptcy may, where the bankrupt was benefltiary under a testamentary 
trust and entitled to support out of the income arising from the laad and 
funds eonstituting the corpus of the trust, reach any surplus income. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 224} 

4. Bankbuptcy ®=>148(10)— Trustées— Kigiits of— Statute. 

In such case, the right of the trustée cannot be denled on the theory 
that Bankr. Act, § 47, operated as an amendaient to the New York Real 
Property Law, by giving the trustée the rights of a judgment creditor, 
though no such judgment had been recovered. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 224.} 

In Banlîruptcy. In the matter of the bankruptcy of Florence I. 
Reynolds. Application, on return of order to show cause, for an or- 
der making permanent, or until the application of the bankrupt for dis- 
charge should be determined, an order staying suits and proceedings 
by the trustée to reach the surplus income, if any, to which the bank- 
rupt might be entitled under a trust created under the last will and tes- 
tament of Matthew H. Bender, now deceased. Order as granted va- 
cated, and injunction denied. 

By "surplus income" is meant the income accruing under the trust 
not necessary for the suitable support and maintenance of the bank- 
rupt. 

Mills & Mills, of Albany, N. Y. (Borden H. Mills, of Albany, N. Y., 
of counsel), for bankrupt. 

Prior & Aufsessor, of Albany, N. Y., for trustée. 

RAY, District Judge. By his last will and testament, Matthew H. 
Bender, now deceased, gave and bequeathed to Charles C. BuUock, Jr., 
as trustée, in tru.st, a considérable sum of money and property, much of 
which is in real estate, he — 

"to receive the rents, Issues and profits thereof and after defraying ail taxes 
and other lawful charges upon the same to semiannually pay the net income 
thereof in equal shares to Florence Irving Reynolds [the now bankrupt] and 
Frederick E. Bender during their natural lives." 

There are provisions in the will as to the disposition of the trust f und, 
etc., on and in case of the death of either or both of thèse benefàciaries 
of the trust. It is claimed, and facts appear showing it probable, that 
there is a considérable sum of income in the hands of such trustée under 
the will, and that, as the income becomes due and payable from time to 
time, there will be a surplus of income over and above what is neces- 
sary for the suitable and proper support and maintenance of such bank- 
rupt, and that this will be applicable to the payment of her debts. 

[1 ] It is contended by Florence I. Reynolds, the bankrupt, one of the 
beneficiaries of the trust ref erred to, that under the provisions of section 
70 of the Bankruptcy Act, relating to "title to property," the surplus 
income of a trust fund does not pass to the trustée in bankruptcy. This 
is undoubtedly true, and it was so decided prior to the amendment to 
section 47 of the Bankruptcy Act in 1910. By the amendment to sec- 
tion 47, above ref erred to, there was inserted in the section the foUow- 
ing language: 

&s>F0T other cases see same topic & KEY-NUMBER la al) Key-Numbered Digests & Indexes 
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"And such trustées, as to ail property in the custody or coming into the 
custody of the baBkruptcy court, shall be deemed vested wlth ail the rights, 
remédies, and jwwers of a ereditor holding a lien by légal or équitable pro- 
ceedings thereon, and also, as to ail property not in the custody of the bank- 
niptey court, shall be deemed vested with ail the rights, remédies, and powers 
of a judgment ereditor holding an exécution duly returned unsatisfied." 

The surplus of a trust fund going to the beneficiary of the trust does 
not corne iiito the custody of the bankruptcy court, but the amendment 
déclares that the trustée in bankruptcy — 

"shall be deetrïed vested with ail the rights, remédies, and powers of a judg- 
ment créditer holding an exécution duly returned unsatisfied." 

[2, 3] In section 98 of the Real Property Law of the state of New 
York, it is provided : 

"Surplus Incarne of Trust Property Liable to Creditors. — Where a trust is 
ereated to receive the rents and profits of real property and no valid direction 
for accumulation is given, the surplus of such rents and profits, beyond the 
8um necessary for the éducation and support of the beneficiary, shall be liable 
to the elaims of his creditors in the saine manner as other Personal property, 
whieh cannot be reached by exécution." 

I think the case decided by the Court of Appeals of the state of New 
York, Brearley School, Limited, v. Ward, 201 N. Y. 358, 94 N. E. 
1001, 40 L. R. A. (N. S.) 1215, Ann. Cas. 1912B, 251, settles the propo- 
sition that it was compétent for the Législature of the state to subject 
surplus income of trust property to the elaims of creditors. In that 
case it was held : 

"It is a gênerai rule of constitutional law that a citizen has no vested right 
in statutory privilèges and exemptions. Such a statute is not a contract be- 
tween the judgment debtor and the state, and hence an anïendment thereof, 
altering the exemptions by lessening them, does not impair the obligation of 
the contract. The state retains the right, which exists in regard to remédiai 
législation generally, to change the remedy in favor of the ereditor of a cestui 
que trust. Hence an exécution nnder section 1391 of the Code of Civil Procé- 
dure, as amended by chapter 148 of the Laws of 1908, taking effect September 
1, 1908, can be lawfully issued against 10 per cent, of the income derived 
from' a trust fund, although the fund was ereated by a will probated prior 
to the passage of that act." 

In Jenks, as Trustée of the Bankrupt Estate of Buchanan, v. Title 
Guarantee & Trust Co., as Trustée, etc., under the Will of William Bu- 
chanan et al., 170 App. Div. 830, 156 N. Y. Supp. 478, it was held: 

"Section 98 of the Real Property Law, making the surplus income of trust 
property liable to the creditors of the l)eneflciary, though in terms ai>pllcable 
only to real estate, applles equally to trusts of Personal property. Gongress, 
in its plenary power upon the subject of bankruptcies, has vested a trustée 
in bankruptcy with the powers and rights of a judgment ereditor by the 
amendment made in 1910 to clause 2 of subdivision "a" of section, 47 of the 
Bankruptcy ACt By virtue of the power so conferred a trustée in bankruptcy 
may maintain an action against the trustée of a spendthrlft trust to reach the 
surplus incomte of the be?ieflciary who has gone into voluntary bankruptcy. 
Where the annual Income of a spendthrlft trust is upwards of $23,000, and the 
beneficiary, who has béen discharged In bankruptcy, has no family depending 
upoh hlm for support, excepting a wife, ànd it is found that $9,000 per year 
will be suffleient for the support of hlmself and wife, a decree that the bal- 
ance of the income be paid to the trustée in bankruptcy pursuant to section 
98 of the Real Property Law is properly rendered." 
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That section 98 6 f the Real Property Law applies equally to personal 
property was held also in Williams v. Thom, 70 N. Y. 270 ; Toiles v. 
Wood, 99 N. Y. 617, 1 N. E. 251 ; Wetmore v. Wetmore, 149 N. Y. 
520, 44 N. E. 169, 33 L. R. A. 708, 52 Am. St. Rep. 752; and Dittmar 
V. Gould, 60 App. Div. 94, 69 N. Y. Supp. 708. 

The Circuit Court of Appeals in this (the Second) circuit, in In re 
Morris, 204 Fed. 770, 123 C. C. A. 220, 30 Am. Bankr. Rep. 319, 
held as f oUows : 

"The amendment of Bankr. Act July 1, 1898, c. 541, § 47a^2), 30 Stat. 557 
(U. S. Comp. St. 1901, p. 3438), by Act Jime 25, 1910, e. 412, § 8, 36 Stat. 840 
(U. S. Comp. St. Supp. 1911, p. 1500), provlding that as to ail property net in 
the iK)ssession of the bankruptcy court a trustée shall be deem'ed vested with 
ail the rlghts, remédies, and powers of a judgment creditor holding an exécu- 
tion duly returned unsatlsfled, qualifies a trustée to malntaln a suit under 
the New York law to reach surplus revenue to which the bankrupt will be en- 
titled under a testamentary trust for the benefit of ail the crêdltors ; and 
since such right will be unaffected by the bankrupt's discharge, a judgment 
creditor Is not entitled to an order postiX)ning such discharge to enable him 
to proseeute such a suit for the benefit of judgment creditors only." 

The court adverted to the fact that the amendment to the Bank- 
ruptcy Law already quoted is incorporated in section 47 of the act, 
and not in section 70, which latter section in the act itself describes 
what property of the bankrupt passes to the trustée. The Circuit 
Court of Appeals said, however: 

"That clrcumstance, however, is Imnïaterlal. The act must be Interpreted 
as a whole, and ail its parts hannonized. It cannot be assumed that Congress 
would hâve added this amendment to section 47, if the unamended language 
of section 70 were to operate to neutrallze the amendment." 

It is true that under section 15 of the Personal Property Law of the 
State of New York it is provided that : , 

"The right of the beneflciary to enforce the perfornlance of a trust to reeelve 
the income of personal property, and to apply it to the use of any persoji, 
cannot be transferred by assignment or otherwise." 

And section 100 of the Real Property Law of the state of New York 
provides : 

"Except as otherwise prescribed in this chapter, an express trust, valid as 
such in its création, shall vest in the trustée the légal estate, subject only to 
the exécution of the trust, and the beneticiary shall not take any légal estate 
or interest in the property, but may enforce the performance of the trust." 

Section 103 of the Real Property Law provides : 

"The right of a beneficiary of an express trust to receive rents and profits 
of real property, and apply them to the use of any person, cannot be trans- 
ferred by assignment or otherwise." 

In construing various sections of the statutes referred to, they must 
ail be read together, and on a reading of section 98, already quoted, 
it is évident that the surplus income in this case, if any, is liat)le to the 
claims of the creditors of the bankrupt, in so far at least as it accnied 
due and payable prior to the bankruptcy. 

[4] It is urged that: 

"If the amendment of 1910 to the Bankruptcy Law was Intended to ^ve to 
trustées in bankruptcy the rlghts of judgment creditors under section 98 of 



272 243 FEDERAL REPORTER 

the Real Property Law, It Is in effect an amendment of the Real Property 
Law and Is unconstitutional." 

I cannot agrée with this contention made in behalf of the bankrupt. 
The Real Property Law of the state of New York has itself provided 
that surplus income of trust property — 

"shall be liable to the elaims of liis creditors in the sarae inanner as other 
Personal property which eannot be reached by exécution." 

Prior to the amendment of the Bankruptcy Act there was no provi- 
sion in the Bankruptcy Law whereby the trustée in bankruptcy could 
avail himself of this provision and reach the surplus income arising- 
from a trust fund created and existing for the benefit of the bankrupt ; 
but when Congress expressly provided that as to ail property not in 
the custody of the bankruptcy court the trustée should be deemed vest- 
ed with ail the right, remédies, and powers of a judgment créditer 
holding an exécution duly returned iinsatisfied, the right was clearly 
and expressly given to a trustée in bankruptcy to reach the surplus 
income of trust property in the same mode and manner and by the 
same proceedings that are available to a creditor having an exécution 
unsatisfied. It is immaterial thàt the creditors oî the bankrupt hâve 
not obtàined judgment and may be prohibited from obtaining judg- 
ment. It is also immaterial that exécution cannot issue. 

I do not need dwell upon the grounds on which the décisions in In 
re Morris, supra, and Jenks, as Trustée, v. Title Guararitee & Trust 
Co. et al., supra, rest. In gênerai, I concur in the views there ex- 
pressed, and find no case or décision which would justify me in refus- 
ing to foUow the Circuit Court of Appeals in the Morris Case. It is 
certain that this court ought not, by injunction or otherwise, to inter- 
fère with the right of the trustée in bankruptcy of Florence I. Reyn- 
olds, this bankrupt, in any court of compétent jurisdiction to reach so 
much and such part of the surplus income of the trust fund referred 
to as he may be entitled to. 

It follows that the preliminary or temporary injunction heretofore 
granted must be and is hereby vacated, and that the injunction prayed 
for must be and is denied. 



In re REYNOLDS. 

(District Court, N. D. New YorJ;. July 16, 1917.) 

Bankrttptct <S=>lSf>(i;)-^Ooi;RTS — Powee ot. 

A trustée in bankruptcy a.ssertert a claim to Income arising under a tes- 
tamentary trust ia favor of the bankrupt on the ground that it was sur- 
plus income not necessary for her support and maintenance. The bank- 
rupt entered into an ex parte application for an order directing the trustée 
to acc-ept her bond with suflicient sureties conditioned to pay the amount 
in controversy, should it be determined the trustée was entitled thereto, 
and to require the trustée in bankruptcy to withdraw hls claim or consent 
to payment of the fund to her. Held that, in the absence of speellic 
statute authorizing the procédure, and as the amount in controversy 
could be paid into court and the rights of the parties then determined, 
the application for the ordei- must be denied. 

[Ed. Note. — For other cases, see Bankniptcy, Cent. Dig. g 235.] 

®=3For oUier cases see same topic & KE}Y-NUMBER In ail Key-Numbered Digeste & iDdezea 
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In Bankruptcy. In the matter of the bankruptcy of Florence I. 
Reynolds. Ex parte application by the bankrupt to require her trustée 
in bankruptcy to accept bankrupt's bond and withdraw a claim to a 
fund claimed by both trustée and bankrupt, or consent to payment of 
such fund to bankrupt. Application denied. 

See, also, 243 Fed. 268. 

TLis is an application for an order dlrectlng the trustée In bankruptcy of 
Florence I. Reynolds to accept a bond of the bankrupt With sufficlent surety 
conditioned in efEect that if it be adjudged in any action or proceeding that 
such tinistee is entitled to a sura of nioney amounting to about $1,004 now in 
the hands of oue Chas. C. Bulloek, Jr., as trustée under the will of one Mat- 
thew H. Bender, deeeased, alleged surplus Income arising from a trust fund 
in the hands of sald BuUock as trustée, aud which surplus accrued due in 
part January 1, 1917, and in part July 1, 1917 (this of July 1, 1917, after 
the hankruptcj')/ and which suni is claimed both by the trustée in bankruptcy 
and the bankrupt, said bankrupt will pay such sum and ail costs to the trus- 
tée in bankruptcy. This contemplâtes that, if such bond is accepted, the 
trustée in bankruptcy will elther withdraw his claim to the fund or consent 
that the said trustée under the will pay sald sum In question to sald Florence 
I. Reynolds, the bankrupt. This application is made ex parte. 

Mills & Mills, of Albany, N. Y., for petitioner. 

RAY, District Judge (after stating the facts as above). The trustée 
under the will of Matthew H. Bender is now holding this sum of mon- 
ey, conceded to hâve been earned and in his hands and ready to be paid 
to the one entitled thereto, but he is confronted with the conflicting 
claims thereto of Florence I. Reynolds and of her trustée in bankruptcy. 
The bankrupt claims her trustée in bankruptcy has no claim to the 
money and no interest therein. The trustée, on the other hand, claims 
it is surplus income applicable to the payment of her debts existing pri- 
er to such bankruptcy, and that title passed to the trustée in bankruptcy, 
or at least, that the trustée occupies the position of creditors with exé- 
cution, and may enforce the claim of the creditors of Florence I. 
Reynolds to this fund. 

We hâve the case of two claimants to the fund now in the hands of 
Mr. BuUock, Jr., as trustée under the will of Mr. Bender, and who 
makes no claim thereto, but is perfectly willing to pay it to the party 
entitled thereto. Assuming the fund to be a spécifie one, it would scem 
that it might be paid into court, leaving the two claimants to bring ac- 
tion and détermine title. It may be necessary to hâve Mr. BuUock a 
party to any suit brought. But, however this may be, I do not see that 
this court has any power or jurisdiction to compel or direct the trus- 
tée in bankruptcy to forego his claim as such trustée to the money, 
accept a bond, and consent that the money be paid by the trustée under 
the wiU to Florence I. Reynolds on the giving of such bond. I am not 
pointed to any statute authorizing such an order. In the absence of 
some spécifie statute authorizing it, I am of the opinion such an order 
and bond would be nuUities. Clearly the trustée under the will, in face 
of thèse two conflicting claims and demands, ought not to pay over the 
money, except on the judgment or decree of some court of compétent 
jurisdiction, or on the consent of the claimants. Either the trustée in 
bankruptcy is entitled to this money or he is not, and if he is that fact 
243 F.— 18 



274 243 FEDERAL REPORTER 

can be determîned in an appropriate action or proceedîng and judg- 
ment rendered accordingly. Generally the court has control over a 
trustée in bankruptcy in dealing with the assets of the estate, but I do 
not think this power of the court is broad enough to authorize an order 
directing him as trustée to consent that tTie money in dispute be paid to 
the adverse claimant, and that he accept the bond o£ such claimant, 
with surety, to pay an equal amount, with interest and costs, if it be 
determined that the money did not belong to the one to whom it was 
paid. If the money is paid to Florence I. Reynolds with the consent 
of the trustée in bankruptcy, whom will the trustée sue ? What will be 
the form of action ? It seems to me such a proceeding is unauthorized. 
The law and equity has given a remedy in such a case, and I do not see 
that the bankruptcy court has power to create a new one. 
Application denied. 



MAUSBR et al. v. UNION PAO. E. OO. 

CDistrlet Court, S. D. Califomla, S. D. June 25, 1917.) 

No. 532. 

1. COUBTS <@=>7— JUEISDICTION — TBANSITOET ACTIONS. 

A transltory action follows the person, and may be brought wherèver 
défendant can be found, whether It Is an action ex delicto or ex contractu. 
[Ed. Note.— ror other cases, sée Courts, Cent. Dig. §§ 14, 16, 22-31.] 

2. OoBPOBATioNs <8=»668(5)-- Rah-boads <s=»33(1) — FoBeigiî Gobpobations— 

DoiNG Business— Sebvice of Peooess. 

A railroad, tbpugh havlng no Une of railroad In Oallfomia, had four 
or flve offices wiiere çassenger and frelght business was eoUcIted, and 
employed a gfeat nïany servants, havlng froid, 15 to 20 In one of Its offices. 
D. had supervision of one of Its ticket offices, In whlch from 2,000 to 2,500 
tickets a year were sold; and had charge of ail employés and superlntended 
thelr work. Its recelpts from business secured In Califomla, largely 
through the efforts of Its employés, amounted t() more tban $100,000 a 
year. Hundreds of Its frelght cars came Into Califomla over the rails of 
other railroads, for whlch it recelved a rentai from the other rallroads. 
UelA, that It was doing business In Califomla, and D. was Its managing 
or business agent, wlthln Code CIv. Proc Cal. § 411, providing that, in a 
suit against a foreign corporation doing business and havlng a managing 
* agent wlthln the state, a summons mu'st bé served by delivering a copy to 
such agent. 

[Ed. Note. — For otàer cases, see Corporations, Cent. Dig. §§ 2520, 2521, 
2611.] 

At Law. Action by Emil D. Mauser and another against the Union 
Pacific Railroad Company. On motion to quash the service of ?uin- 
mons. Motion denied. 

E. B. Drake, of Los Angeles, Cal., for plaintifïs. 

James E. Kelby, of Los Angeles, Cal., for défendant 

TRIPPET, District Judge. This action was commenced in tiie 
superior court of the state of Califomla, and removed herç by the de- 
fendant. Prior to removing the case, défendant entered a spécial ap- 
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pearance and moved to quash the service of summons upon the fol- 
lowing grounds : 

"I. That the Union Pacific Railroad Company is a corporation organized 
and existing under the laws of the state of Utah, and is a résident of said 
State. 

"II. That sald défendant has no Une of railroad within the state of Cali- 
fornia, has not complied with the laws of the state of California authorizing 
foreign corporations to do business in said state, as provided bj' section 405 
et seq., chapter 6, Civil Code of California. and that it does no business in 
said state ; that the said W. J. Doran is neither a managing nor a business 
agent of said défendant Union Pacifie Railroad Company. 

"III. That by virtue of the pretended service of summons, together with a 
copy of the complalnt, delivered to the said W. J. Doran on the 28th day of 
November, 1915, no jurisdictiou was conferred over the person of the défend- 
ant in this action." 

The return of service shows that the summons was served upon one 
W. J. Doran, alleged by the return to be the gênerai agent of the de- 
fendant in the state of California. The proof shows that ail the f acts 
that existed in the case of Denver, etc., R. Co. v. Roller, 100 Fed. 
738, 41 C. C. A. 22, 49 L. R. A. 17, concerning the right to serve pro- 
cess on the défendant in this state, exist hère, and, in addition to the 
facts in that case, the proof shows that the défendant employs a great 
many servants in this state. In Los Angeles alone it has 15 or 20, 
and défendant has four or five offices in the state. Doran, on whom 
the service was made, has charge of ail thèse employés and superin- 
tends their work. He has supervision of the ticket office in Los Ange- 
les; in that ofifice défendant sells from 2,000 to 2,500 tickets a year. 
Receipts of défendant from business secured in California, largely 
through the efforts of its employés, amount to more than $100,000 
per year. Hundreds of freight cars of the défendant corne into Cali- 
fornia and are run over the rails of other roads, for which the défend- 
ant receives a rental from the other roads. 

Preliminary to the further discussion of the case, it will be noted 
that there is no showing made as to the contents of the articles of in- 
corporation of the défendant. The only showing in this regard is 
a récital of Doran in his affidavit to the efïect that the défendant is 
a corporation organized and existing under the laws of the state of 
Utah. 

The motion of the défendant primarily was addressed to the court, 
to defeat the jurisdiction of the court by reason of the provisions of 
section 405 et seq. of the Civil Code of California. Thèse provisions 
of the Civil Code relate to the service of process upon foreign corpora- 
tions, and provide for the service upon a person designated by the 
foreign corporation, and the provision is that, if it does not designate 
such a person, service may be made upon the secretary of state. 

Strong reliance was primarily made by the défendant upon the fol- 
lowing décisions of the Suprême Court of the United States: Old 
Wayne Mutual Life Association v. McDonough, 204 U. S. 8, 27 Sup. 
Ct. 236, 51 L. Ed. 345, and Simon v. Southern Ry. Co., 236 U. S. 115, 
35 Sup. Ct. 255, 59 L. Ed. 492. Thèse décisions relate to the question 
of whether or not service upon the secretary of state is due process of 
law, and, as the service in this case was not made in that way, the 
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cases are not în point. The défendant, however, claims that in those 
cases the Suprême Court made a distinction between actions ex delicto 
and actions ex contractu. The défendant claims that the Suprême 
Court decided in those cases that an action ex delicto could not be 
maintained against a corporation, except in the place of its résidence. 

[1] In the discussion of the statutes involved in those cases, the 
Suprême Court referred to the distinction between actions ex contractu 
and actions ex delicto, and decided that the statutes did not authorize 
service of summons as provided by said statutes in actions ex delicto. 
The court never 'intended by those décisions to modify the common- 
law rule that in transitory actions the défendants might be sued where 
the défendants could be found. The rule concerning the right to insti- 
tute transitory actions has no relation to the résidence of the défend- 
ant. A transitory action follows the person, and this is so, whether 
it is an action ex delicto or ex contractu. 

In the case of Philadelphia & Reading Ry. Co. v. McKibbin, 243 
U. S. 264, Z7 Sup. Ct. 280, 61 L. Ed. 710. decided March 6, 1917, the 
court expressly stated that it expressed no opinion concerning the 
right to sue a foreign corporation in the state where that suit was 
brought. The case at bar is quite différent from the facts stated in the 
case last cited, and also quite différent from the cases to which that 
opinion refers, viz. Green v. C, B. & Q. Ry. Co., 205 U. S. 530, 27 Sup. 
Ct. 595, 51 L. Ed. 916, and Peterson v. C, R. I. & P. R. R., 205 U. S. 
364, 27 Sup. Ct. 513, 51 L. Ed. 841. 

[2] The section of the Code cited by the défendant, viz., 405, Civil 
Code, is not the provision of the statute in question. The provision 
in question is section 411, Code of Civil Procédure of the state of 
California, which reads as follows : 

"The summons must be served by dellverlng a copy thereof as follows: 
* * • If the suit is against a foreign corporation » » • doing business 
and having a managing or business agent, • * • to such agent. » * * " 

The question for this court to détermine is whether or not the de- 
fendant is doing business in this state and whether W. J. Doran is the 
business agent of défendant. The Suprême Court of the United States 
has said : 

"A long Une of décisions In this court has established that, in order to 
render a corporation amenable to service of proces.s In a foreign jurisdiction, 
it must appear that the corporation is transactlng business in that district to 
such an extent as to subject it to the jurisdiction and laws thereof. [Authori- 
ties.] ♦ • • This court has decided each case of this character upon the 
facts brought before it. and has laid down no all-embracing rule by which 
It may be determined what constltutes the doing of business by a foreign 
corporation In such manner as to subject It t» a given jurisdiction. In a gên- 
erai way It may be said that the business must be such In character and ex- 
tent as to warrant the Inference that the corporation has subjected itself 
to the jurisdiction and laws of the district in which it is served and in 
which it is bound to appear when a proper agent has been served wlth pro- 
eess." St. Louis v. Alexander, 227 U. S. 218, 226, 227, 33 Sup. Ot. 245, 247, 248, 
57 L. Ed. 486, Anii. Cas. 1915B, 77. 

In the case just cited the Suprême Court upheld the jurisdiction 
and right to serve. The défendant there was not doing as much busi- 
ness in the state of New York as the défendant hère is doing in the 

state of California. 
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This question bas come before the Circuit Court of Appeals of this 
circuit, wherein the court construed the identical statute hère before 
the court. Denver & Rio Grande R. Co. v. Roller, 100 Fed. 738, 41 
C. C. A. 22, 49 L. R. A. 77. The case before the Circuit Court of Ap- 
peals was not as strong a case showing défendant was doing business 
in California as the case at bar, and it is the duty of this court to fol- 
low that décision. 

The case of Denver, etc., R. Co. v. Roller et ah, was relied upon as 
authority in the Suprême Court of the United States by one of the liti- 
gants in the case of Green v. Chicago, Burlington & Quincy Railway 
Co., 205 U. S. 530-533, 27 Sup. Ct. 595, 596, 51 L. Ed. 916. In that 
case the Suprême Court said : 

"Tiio <|uestion hère is whetlier service upon the agent was suttieient and 
one élément of its siifficienoy is whether the facts show that the détendant 
oonioratïon was doing business within the district. It is obvious that the 
défendant was dolns there a considérable business of a certain klnd, al- 
tliousjh tl]er(» was no cuvriage of freight or passengers. In support of hls 
contention that the défendant was doing business within the district in 
sueli u sensé that it was liable to service there, the plalntilï cites Denver, etc., 
E. Co. V. Roller, 100 Fed. TnS. 41 C. 0. A. 22, 49 Ij. R. A. 77, and Tuchband v. 
Chicago, etc., Railrond, 115 N. Y. 4.57, 22 N. K. ?.(-;0. The tacts in those cases 
were siniilar to those in the présent case. But in hoth cases the action was 
brought in the state courts, and the question was of the interprétation of a 
State statute and the jurisdiction of the state courts." 

It seems to me that the language used by the Suprême Court above 
is an approval of the doctrine laid down in Denver, etc., v. Roller, 
supra. I cannot sustain the contention of the défendant without dis- 
regarding the opinion of the Circuit Court of Appeals of this circuit, 
nor, in my opinion, can the defendant's contention be upheld without 
deciding that the provision above quoted from the Code of Civil Pro- 
cédure of California is unconstitutional. If a state has a right to enact 
such a statute, then certainly this is the kind of a case to which such 
a statute should apply. While this is an action ex dehcto in substance, 
nevertheless it grew out of the business transacted h)' the défendant 
in this state. 

The motion of the défendant to quash the service will be denied. 



SAMPLINER V. MOTION PICTURI3 PATKNTS CO. et al. 

(District Court, S. D. New Yorif. June 4, 1917.) 

CHAirPERTT AND MAINTENANCE <©=35(6) — PUKCIIASE OF CLAIMS FOB DaMAGES 
BY AtTORNEYS. 

While a claini for treble damages by a person iniured by a tlolation of 
the Sherman Anti-Trust I^w (Aet July 2, 1890, c. VA1, 26 Stat. 209) Is as- 
signable, where a lawyer, for services that he was willing to settle for 
.$5.000 cash, took an assignnient of a claim which he tliQught was worth 
at least $75,000, the transaction was champertous, and he could maintaln 
no action on the assigned elalm, as it was taken for purposes of spécula- 
tion. 

[Ed. Note.— For other cases, see Champerty and Maintenance, Cent. 
Dig. §§ 3&-44.] ■ ' 

®=»For other cas«s see «ame tapie & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 



278 243 FEDERAL REPORTER 

Action by Joseph Sampliner against the Motion Picture Patents 
Company and others. On motion for a directed verdict. Motion 
granted. 

PlaintifF claimed to be the assignée of the Lake Shore Film & Sup- 
ply Company, of Cleveland, Ohio, against défendants for triple dam- 
ages under the Sherman Anti-Trust Act. The défendants set up the 
défense of champerty, and that issue was tried separately under the 
provisions of Code N. Y. § 973, before judge and jury. 

Rogers & Rogers, Gustavus A. Rogers, and Saul E. Rogers, ail of 
New York City, for plaintifif. 

Charles F. Kingsley, of New York City, for défendants Motion 
Picture Patents Co., Jeremiah J. Kennedy, and Harry N. Marvin. 

Coudert Bros., Samuel Seabury, and Charles B. Samuels, ail of 
New York City, for défendants Pathé Frères and Jacques A. Berst. 

Robert H. McCarter, of Newark, N. J., and George F. Seuil, of 
New York City, for défendants Thomas A. Edison, Inc., Frank L. 
Dyer, and William Pelzer. 

R. O. Moon, of Philadelphia, Pa., for défendant Kalem Co. 

Dwight Macdonald, of New York City, for défendant Percival 
Waters. 

Samuel O. Edmonds, Samuel Seabury, and William M. Seabury, ail 
of New York City, for défendants Albert E. Smith and Vitagraph Co. 
of America. 

MAYER, District Judge. Both sides having moved for a direc- 
tion of a verdict, I find as a fact that the plaintiff purchased this 
cause of action with intent to sue thereon. I find, as a fact, also, that 
the so-called assignment, Plaintiff's Exhibit No. 1, was executed by 
the Lake Shore Company, through its officers, pursuant to action at a 
spécial meeting of the board of directors. Having thus disposed of 
the facts, I proceed to express, briefly, my views of the law of the 
case. 

The Sherman Anti-Trust Law was enacted by Congress with the 
fundamental purpose of redressing what Congress regarded as griev- 
ous wrongs visited upon persons by those combinations or monopolies 
which the statute denounced. It provided, broadly speaking, two 
kinds of remédies: One was a suit in equity at the instance of the 
government to dissolve unlawful combinations, and in that manner 
to destroy conspiracies directed against what Congress regarded as 
the appropriate conduct of the business of this country. The other 
remedy which was afïorded was to give to the person injured in his 
business or his property an opportunity to recover damages for injury 
to his business or his property, and Congress provided that, whatever 
the damage was which àe jury might find, that damage should be 
trebled — tàit thepfy being that the injured person should be recom- 
pensed in a manner so exemplary that it would be a lesson to others. 

Now, the courts hâve held that that provision does not provide for 
a penalty, but must be regarded as in the nature of damage compen- 
sation. It certainly never could hâve been the intent of Congress 
that so important a remedy, having to do with the appropriate con- 
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duct of the business of the country, should be the subject-matter of 
bargain, sale, and spéculation at the hands of attorneys. Judge Hough 
bas held, and I am bound to follow his holding, in the Impérial Film 
Case, 244 Fed. 985, that such a cause of action is assignable. I must 
therefore start ofï with the assumption that, as a matter of law, the 
cause of action could be assigned, and it is probably true that, if the 
courts thus hold, it will be because they feel that in a proper case a 
merchant who, or a corporation which, has been injured, may so avail 
of the cause of action as to be serviceable to creditors, or perhaps to 
other persons. But I hâve a strong conviction that it never will be 
held in a fédéral court, either in a court of original jurisdiction or 
an appellate court, that such a cause of action is merchandise, to be 
availed of by an attorney. 

I personally, and every gentleman in this case on both sides, hâve 
a, very deep regard for the profession to which we belong. It is a 
profession which insists that its purposes are noble and its practices 
are useful. It is the duty of the lawyer to render services, to advise, 
to assist and aid those whose life or liberty or property is in one man- 
ner or another in péril. But the moment a lawyer steps down from 
that high place to be a speculator in lawsuits, he is absolutely violating 
every tradition of the profession, and the courts hâve persistently 
frowned on that sort of thing. The case is entirely différent from 
one where a lawyer, for services rendered, takes an assignment of 
some thing in action, clearly and unquestionably to recompense him- 
self for such service. 

Now, what is this case? In this cas« a lawyer, for services that 
he was willing to settle for $5,000 cash, takes an assignment of a claim 
which he himself thought was worth at least $75,000, and which, 
trebled, makes over $200,000. He then proceeds, later to bring a law- 
suit in which he makes thèse damages $101,000, which, trebled, means 
$303,000, and then he comes into this jurisdiction with a claim of 
$250,000, which, trebled, makes $750,000. If that is not the rankest 
kind of spéculation, I never heard of a case in my life that involved 
spéculation. More than that, little things in a lawsuit are of great 
service, and, in response to Mr. McCarter's final cross-examination, 
I noted that the plaintiff said, "The time I bought the claim" — that is 
unquestionably what he did; if he could get a settlement, well and 
good ; if he could not get a settlement, then he could speculate upon 
what damages he could obtain. 

Now, thèse défendants, if they were guilty of wrongs, could hâve 
responded in a lawsuit to the true plaintiff. This plaintiff's attorney 
would bave had the right to say, "I will take this lawsuit for you on 
a contingency, dépendent on recovery;" and if he had done that he 
would not hâve violated the law in any respect, as I understand it. But 
he was ready to take this claim, and pay money out of his own pocket, 
which is champertous in itself , for the disbursements necessary to 
prosecute this lawsuit to an end. 

Now, both sides bave presented many authorities. I think the 
case is not one which requires much citation of authority, and I shall 
content myself with quoting, as part of my opinion that I am now 
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delivering orally upon tliîs record, the significant words of Chancellor 
Kent, in a case where perhaps the facts were a little différent, but 
where the principles were stated with the clarity and the firmness that 
characterized his judicial career. He put the matter in language that 
any man may understand, and he said : 

"The purchase was avowedly made as a matter of speciilation, and at a 
time when thls attoriiey knew, from previous disclosures made to him in his 
character of attomey, ail the facts on which the foundation of the claim so 
purchased rested, and which created a belief in his mind that the value of 
the wine eould be reeovered. Such a purehase, by sueh an officer, and under 
siich circumstances, cannot h,e sustained. It is champerty, for the unlavvfiil 
maintenance of a suit, and the eontract was therefore unlawful, as well by 
common law, as by the statute." 

And he continued, and I am quoting from Arden v. Patterson, 5 
Johns. Ch. (N. Y.)44: 

"The purehase of a lawsult by an attorney. In a case llke this, is cham- 
perty In its most odious form ; and it ought equally to be condemned on 
principles of public policy. It would lead to fraud, oppression, and corrup- 
tion. As a sworn minister of the courts of justice, the attorney ought net to 
be permitted to avail himself of the knowledge he acquires In his prof es- 
sional character, to speculate in lawsuits. The précèdent would tend to cor- 
rupt the profession, and produce lasting misehief to the community." 

Adopting those clear and unquestioned statements as the doctrine to 
which every lawyer and judge who loves his profession must sub- 
scribe, I grant the motion and direct a verdict for the défendants. 



SORENSEN V. ALASKA S. S. CO. 

(District Court, W. D. Washington, N. D. February 20, 1917.) 

No. 3429. 

1. MasteB and Servant ig=»203(l) — Injury of Servant — Assomption of Risk. 

A servant assumes ail of the ordlnary risks of his employment, and 
also those which reasonable care would disclose, but not those created by 
the inaster'si négligence, nor such as are latent, and not discovered untù 
the time of the injury. 

[Ed. Note. — For other cases, s«e Master and Servant, Cent. DIg. §§ 
538-540, 542.] 

2. Masteb and Servant <@=224 — Master's Liability for Injury to Servant 

— Négligence. 

Libelant, with other seamen, was sent into the between-decks to trlm 
a quantity of coal, which had been dumped through the hatchway above. 
In doing the work they dug a hole through the hatch leading into the hold 
below, which had also been fllled with coal, except a small space at the 
top. Ijibelant passed down into the hold, and on belng handed a lantern 
an explosion oceurred, by which he was injured. The explosion, In view 
of the récent flUing of the hold, was unusual. HelA that, since the men 
had been given no instructions to go into the hold, the vessel was not 
chargeable with négligence which rendered the owner llable for the injury. 

[J'd. Note. — For other cases, see Master and Servant, Cent. Dig. § 654.i 

€=9For otber casea see same toplc & KEY-NUMBËR in ail Key-Numbered Dlgesta & lodexe» 
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3. Seamen iS=>11 — In.ttjrt in Servjoe — Rigiit to Maixtesance and Cure. 

It is the uniform rule of admiralty that a seaman iiijured in the servlco 
of the shlp is entitled to maintenance and cure, and vvages, at least to 
the eud of the voyage, irrespective of the question of négligence. 

[Ed. Note. — For other ease.s, see Seamen, Cent. l)ig. §§ 39-^4, 187.] 

In Admiralty. Suit by Henry Sorensen against the Alaska Steam- 
ship Company, Decree for libelant. 

James B. Metcalfe, of Seattle, Wash., for libelant. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for respondent. 

NETERER, District Judge. The testimony shows that, several 
days previous to the 21st day of February, 1916, the steamship Vic- 
toria was lying at Boat Harbor, British Columbia, Canada, loading coal 
in the hold of the vessel from bunkers by pouring it through hatch No. 
2, whence it fell through snnilar hatchways in the steerage deck and 
on the deck above the lovver hold ; that the hatchways were of the same 
size and located one directly above the other ; that the coal was poured 
through the hatches continually to the lower hold, where 15 men were 
stationed around the hatch, and shoveled the coal to the sides of the 
vessel and around the hatch, until ail of the space from the sides of the 
vessel and around the hatch had been filled, so that the coal roUed to a 
Hne immediately below ihe sides of the opening of the hatch, where- 
upon the men came to the between-decks and permitted coal to pour 
through the hatch into the lower hold until the hatch was filled and 
was sealed by the professional sealers, who were in charge of loading 
the coal ; that at the time the hatch was sealed a circular V-shaped 
opening was formed around the hatch, about five feet wide at the top 
and about four or five feet deep at the decpest point. When the lower 
hold was filled and the hatch sealed, about 20 or 25 tons of coal was 
dumped into the hatch ; the apex of this coal reaching to a point above 
the level of the steerage deck. This apex was trimmed down, and the 
steerage hatch cover ])laced over the hatch, and the vessel proceeded 
thence to Seattle. r)n the morning of the 2Ist of February, 1916, at 7 
o'clock a. ni., libellant was ordered by the boatswain into the between- 
decks with other seamen to trim this pile of coal into the wings of the 
'tween-decks, and aft of the hatch of the 'tween-decks, leaving a small 
space for an additional cargo. 

Libelant testified that they were directed to do the work in the best 
way they could. The boatswain testified that the order was "to go into 
the 'tween-decks and trim the coal into the wings and aft." The testi- 
mony furtber shows that electric lights were furnished on the boat, and 
that lanterns were also furnished. Thèse lanterns were trimmed and 
lighted by persons employed on the vessel, and placed in suitable posi- 
tions for use ; that no spécifie order was given to. take the lanterns, in- 
stead of using the electricity. The lanterns were taken by libelant and 
his fellow servants into the 'tween-decks and hung at places suitable to 
shed light upon the place where they were working. The coal, instead 
of being thrown to the sides of the vessel in the 'tween-decks, was 
thrown to a point about half way between the hatch and the side of the 
vessel, and, when the place to which it was thrown had been filled to 
the steerage deck, the coal rolled back to the place from which it had 

®::3For other cases see same toplc & KKY-NUMBBR In ail Key-Numbered Digests & Indexes 
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been shoveled. An open space still remained, from the sides of the 
ship to the place where the coal was thrown, of some six or eight f eet 
for the full space between-decks. The libelant and fellow seamen, in- 
stead of shoveling the coal to the sides of the vessel and filling the 
wings and aft, dug a hole through the hatch leading to the V-shaped 
opening in the hold of the vessel, and the libelant, being the smallest 
man of the seamen, went through this opening thus made into the 
open triangular space, and, while there, asked that a Hght be handed 
him, whereupon a light was passed to him by a fellow seaman, and, 
when taken into this space, the explosion followed. There is some 
testimony with relation to the defective ventilation of the hold of the 
ship. The testimony fiirther shows that an explosion from coal gas 
within the time that this coal was loaded upon the vessel was an "un- 
usual and unheard-of occurrence." In view of the conclusion which is 
forced from the testimony which is before the court, it is not necessary 
to discuss the ventilation of the hold of the ship. 

[ 1 ] It is f undamental that a servant assumes ail of the ordinary and 
usual risks and périls incident to which he has accepted employment, 
and also risks which reasonable care would disclose to exist. The 
servant does not assume risks that are created by the master's négli- 
gence, nor such as are latent and not discovered until the time of the 
injury. The Themistocles, 235 Fed. 81, 148 C. C. A. 575. 

[2] It is contended by the libelant that, the explosion being unfore- 
seen and unexpected in its nature, and occurring in the manner in 
which this transpired, négligence would be presumed, if unexplained, 
and the burden is cast upon the respondent to satisfactorily explain. 
Beall V. Seattle, 28 Wash. 593, &i Pac. 12, 92 Am. St. Rep. 892, 61 L. 
R. A. 583 ; Agnew v. U. S'., 165 U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 
624. The contention of the libelant would hâve force, if the libelant 
was at a place where he was directed to be. The testimony, I think, 
is conclusive that the trimming of the lower hold had been fully com- 
pleted by professional trimmers at Boat Harbor. I think ail of the 
circumstances confirm the positive testimony of the respondent that no 
authority was given to the seamen to disturb the lower hold. The acts 
with relation to the sealing of the lower hold having been donc by pro- 
fessional sealers, men engaged for that spécial service, and the condi- 
tion of the space in the lower hold being a small V-shaped opening, in 
which but little coal could be placed, in the absence of testimony of 
any direction to the men to go into the place, I think the fact is conclu- 
sively established that no direction can be attributed to the order of the 
boatswain, any reasonable construction of which would lead a man 
into the lower hold, and this is further confirmed by the large space 
into which the coal could be placed on the 'tween-decks. The act of 
libelant in going into this small space in the hold of the ship was an 
act purely voluntary, without suggestion on the part of his superiors, 
and libelant is not entitled to recover an indemnity for négligence of 
the master upon this occasion. 

[3] Recovery, however, may be had for maintenance and cure. It 
is the lavv of the sea that recovery may be had for wages, maintenance, 
and expenses of cure by a seaman injured on a vessel in the service of 
which he is engaged. The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 
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1,. Ed. 760. It is the uniform rule of admiralty that a seaman, injured 
in the service of a ship, is entitled to maintenance and cure, and wages, 
at least to the end of the voyage, irrespective of the question of négli- 
gence. The Santa Clara (D. C.) 206 Fed. 179. Act March 4, 1915, c. 
153, § 20, 38 Stat. 1185 (Comp. St. 1916, § 8337a), is merely a provision 
fixing the status of injured seamen in command of vessels with relation 
to other employés on the ship, and provides that "seamen having com- 
mand shall not bé held to be f ellow servants with those under their au- 
thority." 

No recovery can be had for indemnity, and the only liability whicli 
exists is for any unpaid wages, and for maintenance and cure. 



HANSEN V. PACIFIC COAST ASPHALT CEMENT CO. 

(District Court, S. D. Californla, S. D. July 2, 1917.) 

No. 9786. 

1. Removal dp Causes i®=344 — Peesons Entitled to Kemove — Effect of 
Cross-Complaint. 

Where the défendant In an action filed a pétition and bond to remove It 
to the fédéral court, and conteniporaneously therewlth, or subsequently, 
but before the removal, filed an ansvver and cross-eomplalnt, it was not en- 
titled to remove the case under Judicial Code (Act March 3, 1911, c. 231) 
§ 28, 36 Stat. 1094 (Comp. St. 1916, § 1010), authorizlng the removal of 
actions by défendants, as by flling the cross-eomplaint It became the 
plalntlff and invoked the jurlsdictlon of the state court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 88.] 

% Removal of Causes <g=»102 — Grounds for Remand — Doubt as to Jubis- 

DICTION. 

It is the duty of the fédéral court to remand a cause removed from a 
state court, where there is doubt as to whether the case was properly re- 
moved. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §| 218- 
220, 224.] 

At Law. Action by Clelia M. Hansen, née Muscio, against the Pa- 
cific Coast Asphalt Cernent Company. On motion to remand. Motion 
granted. 

B. F. Thomas, of Santa Barbara, Cal., for plaintiflf. 
Canfield & Starbuck, of Santa Barbara, Cal., and C. W. Durbrow, of 
San Francisco, Cal., for défendant. 

TRIPPET, District Judge. This action was commenced in the 
superior court of the state of California, in and for the county of 
Santa Barbara, and the proceedings therein progressed until a decree 
was entered June 26, 1916. Thereafter défendant applied, under sec- 
tion 473 of the Code of Civil Procédure, for leave to answer; the 
application having been made within a year after the rendition of said 
decree. 

[1 J The court made an order on February 7, 1917, allowing the de- 
fendant to answer within 10 days from that date. On February 13, 

©issFor other cases see same toptc & KEY-NUMBKR la ail Key-Numbered Oigests & Indexes 
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1917, the défendant filed a pétition and bond to remove the cause to 
this court. On the same date, to wit, February 13, 1917, défendant 
filed an answer and cross-complaint, seeking a personal jiidgment 
against the plaintiff. The record presented to this court shows that 
the answer and cross-complaint appear in the record following îhe 
pétition and bond for removal. The court cannot assume from this 
fact that the cross-complaint vvas filed subséquent to the pétition for 
removal. The parties hâve discussed the case as though it were filed 
subséquent to filing the pétition and bond. It does not seem to make 
any différence whether it was filed contemporaneous vi^ith the pétition 
and bond or subsequently. It would seem, however, that the court 
should consider that ail three of the papers were filed at the same time. 

Only the défendant has a right to remove a case from a state court 
to this court. Judicial Code, § 28. The question presented upon 
this motion to remand is whether or not the case was removed hère 
by a défendant. The only différence between a counterclaim and a 
cross-complaint, so far as the record hère is concerned, in the Califor- 
nia practice, is that, in a cross-complaint filed by a défendant, the 
plaintiff is required to answer. No answer is necessary to a counter- 
claim. C. C. P. §§437, 438, 442, 626, 666. 

There is a conflict of authority concerning the right of removal by 
plaintiff, where défendant files a cross-bill or counterclaim. Authori- 
ties are collected in 2 Foster's Fédéral Practice (5th Ed.) § 542, at 
page 1808. Some of the cases which deny the right of a plaintiff to 
remove assign as the reason that the plaintiff invoked jurisdiction of 
the court, knowing that a counterclaim or cross-bill might be filed. 
Thèse cases are distinguished, where it is said that, if the fédéral court 
did not hâve jurisdiction of the cause of action which the plaintiff 
filed, the principle just stated did not apply, and therefore that the 
plaintiff could remove the case, M'here the cross-complaint was such 
as to give the fédéral court jurisdiction, because he had become a de- 
fendant. Price & Hart v. Ellis (C. C.) 129 Fed. 482; Hagerla v. Miss. 
River Power Co. (D. C.) 202 Fed. 771. The principle involved in 
thèse cases is the same principle involved in this case. A cross-com- 
plaint is the assertion of a new and différent cause of action from that 
asserted in the complaint. The défendant becomes a plaintiff to ail 
intents and purposes by filing a cross-complaint. When the action is 
removed, it carries the whole record. That would bring with it the 
action which the défendant instituted, and, if he is allowed to remove 
under such circumstances, it would be allowing the plaintiff to remove 
an action, instead of limiting the right of removal to a défendant. By 
filing this cross-complaint, the défendant became a plaintiff, and in- 
voked the jurisdiction of the court, and thereby deprived itself of the 
right to remove. Texas & Pacific Ry. v. Eastin, 214 U. S. 153, 29 
Sup. Ct. 564, 53 L. Ed. 946. The défendant claims he was compelled 
to file cross-complaint in order to préserve his rights. That, however, 
is not true, because the défendant could bave removed the case without 
filing an}^ pleading at ail in the state court. 

[2] It is the duty of the court to remand, where there is doubt as 
to whether the case has been properly removed. Simkins, Fédéral 
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Equity Suit, 803, and authorities there cited ; Nash v. McNamara (C. 
C.) 145 Fed. 541. 
An order will be made remanding the case accordingly. 



MURRAY V. ^ÎTNA LIFE INS. CO. 

(District Court, D. Montana. November 13, 1916.) 

No. 178. 

1. Insurance <©=5.527 — Policies — Accident Policies. 

An accident policy, providing for payaient for the loss of the entlre 
sight of an eye, if Irrevocably lost, should be reasonably interpreted ; and 
the slght of an eye will be deemed lost. where there is no abillty to distln- 
guish and recognize objecte, though light from darkness can be distin- 
gulshed. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1312, 1313.) 

2. Insurance iS=»()4C(8) — Accident Policies — Burden of Proof. 

One seoking to recover the Indeinnity provlded in a poUcy for the 
entlre loss of the sight of an eye within a stlpulated tlme lias the burden 
of establishlng hls loss of slght within such time. 

[Ed. Note.^For other cases, see Insurance, Cent. Dig. § 1665.] 

3. Insurance <g=»527 — Accident Insurance — Evidence — Sufficienct. 

Where a policy provlded for an indemnity In case of the irrévocable loss 
of the entlre slght of an eye, a physlclan is not entitled to such indemnity, 
though he suffered such Impalrment of the sight of one eye that he was 
unable to use such eye to any advantage, elther in reading for a considér- 
able perlod of time or operatlng, where he could normally distinguish 
ûbjects before his sight would fail ; it being the loss of slght as a man, 
and not as a professional man, which the policy covered. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1312, 1313.J 

At Law. Action by Thomas J. Murray against the TEtna Life Insur- 
ance Company, a corporation. On motion for new trial after verdict 
for plaintifï. Motion granted. 

E. B. Howell and Walker & Walker, ail of Butte, Mont., for plain- 
tifï. 

H. A. Frank and R. F. Gaines, both of Butte, Mont., for défend- 
ant. 

BOURQUIN, District Judge. In a trial upon a policy providing for 
payment amongst other things, for "loss of entire sight of one eye, 
if irrevocably lost" as the resuit of and within 90 days from accident, 
the jury was instructed that, though the injured eye could "distinguish 
light from darkness, or perceive objects temporarily,' for brief inter- 
vais," yet, if "ail iiseful and practical sight was irrecoverably lost,'" 
it was within the policy and plaintifï was entitled to recover. Verdict 
for plaintifï, and défendant moves for a new trial, for error in said 
instruction and for insufficiency of the évidence. 

[ 1 ] It is believed the instruction is the law. The indemnity is vir- 
tually for the loss of the benefit of sight or vision. The latter may be 
defined as the ability to perceive, distinguish, and recognizc objects, 
and the former as satisfaction of will, necd, or pleasure. If tliis abil- 

Ê==>For other cases see same topic & KEY-NUMBER In ail Key-N'uuîbei'ed Digests & Indexe» 
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ity is so far destroyed that what remains will not to practical and usef ul 
extent confer any of this benefit, entire sight, within the construction 
of analogous terms in insurance law, is lost. So would it be in popu- 
lar phrase or sensé. The interprétation must be reasonable and rel- 
ative, not literal. The ability to perceive Hght and objects, but no ability 
to distinguish and recognize objects, is not sight, but bHndness. So 
would it be, though there were intermittent flashes o£ the latter abil- 
ity. To no practical or useful extent would it serve the will, need, or 
pleasure. See Travelers' Ass'n v. Rogers (Tex. Civ. App.) 163 S. W. 
421; Casualty Co. v. Wynne, 36 0kl. 325, 129 Pac. 20; Moore v. 
^tna, etc., Co., 75 Or. 47, 146 Pac. 151, L. R. A. 191 5D, 264, and 
cases therein .cited. 

[2^ 3] But it is also believed the évidence is insufficient to sustain a 
finding or verdict that of his injured eye plaintiff has lost the entire 
sight as herein defined. [The évidence is set out at length, omitted 
for brevity, the nature of which is sufficiently disclosed by subséquent 
comment.] Remembering the burden is on plaintiff to prove that 
within the 90-day period he lost the entire sight, as hereinbefore de- 
fined, of one eye, the évidence fails. It is not enough that sight may be 
so far lost and the eye so impaired that he is disabled to perform major 
opérations, or to read continuously, or that, when he closes the unin- 
jured eye, the injured one loses vision, or that natural co-ordination 
and accommodation are lacking; for défendant did not contract to 
pay upon the happening of any or ail thèse contingencies, but only 
when entire sight was lost — when ail practical and useful sight for any 
purpose of will, need, or pleasure was lost. 

The évidence is too lacking in facts and replète with ambiguous con- 
clusions to support a finding that plaintiff has lost entire sight of the 
injured eye. The conclusions repeatedly testified to are that plaintiff 
can normally see objects but a "short time," and then vision fades out 
"in a very much shorter time," or "longer," dépendent on his phys- 
ical condition; that he cannot read, distinguish letters, "fOr any 
amount of time" — "not able to use the left eye to any advantage," and 
the like. But the facts testified to iare he can normally see objects for 
a short time, and then, if very tired from the use of both eyes, when 
he closes the tminjured eye and subjeçts the injured one to the abnor- 
mal strain of excess nerve impulse, it fails of vision in a very short 
time, defined as 3 to 5 minutes. If not so tired, it may be 10 minutes 
bef ore it fails ; that his eyes are nearly normal for distant vision, and 
can comfortably be used with lenses for several minutes; that with 
his old lenses he can read the chart, distant, practically normally, for as 
much as 5 minutes, and after a few minutes' rest, "very likely within 
10 minutes or 15 minutes," he can so read again; and that lenses will 
correct the lack of co-ordination and accommodation. 

If, after plaintiff has become very tired from the use of both eyes, 
he still has power in the left eye to such extent that he can close the 
right eye and still see with the left eye thus abnormally burdened, for 
3 to 5 minutes bef ore its vision fails; if with lenses he can enjoy 
normal distant vision for several minutes at a time ; if he can read the 
test chart, distant, for as much as 5 minutes, and then, after resting 
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10 to 15 minutes, can again so read it; if with the left eye alone, ab- 
normally used, he could walk safely an indefinite distance on Main 
Street, fair to infer a fourth mile, or as far as easily walked in 5 min- 
utes (and ail this is the testimony of himself and physician) — it cannot 
be said plaintifï has lost entire sight of the left eye. On the contrary, 
the proof is he has net. He has between a fourth and a half of its for- 
mer vision, a substantial part, and which in respect to many needs and 
pleasures will render him practical and useful service, doubtless greater 
in a life of inactivity and leisure than in one active and professional. 
But it is loss of sight as a man, and not as a doctor, that this term of 
the policy applies to. That thèse conclusions in the testimony, con- 
sidered alone by the jury, would support the verdict, is admitted, but 
that the jury could rightfully do so is not admitted. The facts in the 
testimony demonstrate the conclusions are mère erroneous estimâtes 
or opinions, or ambiguities explained by the facts, and not to be relied 
upon. The said facts are judicial admissions by plaintifï, against in- 
terest, and, not receded from, were bound to be given fuU weight by 
the jury. The jury could not ignore them, and consider only mis- 
taken conclusions, and therefrom draw unreasonable inferences, but 
was bound to render a verdict in accordance with the facts. It did 
not. 

The motion for a directed verdict should hâve been granted. As it is, 
the only remedy is a new trial. Granted. 

La ter the suit was settled. 



In re STUCKT TRUCKING & EIGGING CO. 
(District Court, D. New Jersey. February, 1917.) 

1. CoRPOKATioNS <S=>484(1) — Ultba Vires Acts— Giving Note for Stock- 

holdeb's Debt. 

Wliere, on a sale by a stockholder of his stock in a corporation to a 
tliird person, the corporation executed to him its not© for tlie purchase 
price, the transaction was ultra vires, especially as in one aspect the 
effect of the transaction was to constitute the seller a creditor of the 
corporation without it having received any beneflt, whlle in another as- 
pect it amounted to a loan to the buyer, in violation of Corporation Act 
N. J. (lyaws 1896, c. 185) § 48, forbidding loans by corj'orations to stock- 
holders or oflicers. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § ISlô.] 

2. Bankeuptcy ©=9339 — Claim.s—Judgments— Collatéral Attack. 

Where a judgment on notes executed by a corporation to a fornïer 
stockholder for the purchase price of his stock sold to a third party was 
obtained by default a few days before bankruptcy, without any effort by 
the Company to defeat the action, the judgment could be collaterally at- 
tacked in bankruptcy proceedings, as collusion or fraud would be conclu- 
sively presumed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 525, 526.] 

In Bankruptcy. In the matter of the Stucky Trucking & Rigging 
Company, bankrupt. On pétition to review an order of the référée 
disallowing the claim of Joseph B. Stucky. Order affirmed. 

See, also (D. C.) 240 Fed. 427. 

@=9For other cases se« aame topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Peter Bentley, of Jersey City, N. J., for claimant. 
Samuel Heyman, of Jersey City, N. J., for trustée. 

HAIGHT, District Judge. [1] That part of the claim in question 
which has not been reduced to judgment, and which is based on 
promissory notes given by the bankrupt, admittedly, for an indebted- 
ness of a third party to tlie claimant, is unquestionably an unenforce- 
able obligation against the bankrupt. It would be difficult, indëed, to 
imagine a more flagrant example of an ultra vires contract than that 
which resulted in giving the notes in question. They represent part of 
thé purchase price of a certain amount of the capital stock of the bank- 
rupt corporation which Allen individually purchased from Stucky, and 
for which the corporation received no benefit or considération what- 
ever. If a transaction of this kind were to receive légal sanction, there 
would be no security either in corporate investment or in the dealings 
between a corporation and those who might become its creditors. In 
addition, in one aspect, the légal efïect of such a transaction would be 
to constitute Stucky a creditor rather than a stockholder of the corpo- 
ration, without the latter having received any benèfit therefor;' artd in 
another it would amount to nothing more nor less than the loan by the 
corporation of money to Allen, a stockholder and officer, which is 
specifically prohibited by section 48 of the New Jersey Corporation 
Act. This vice being inhérent in ail of the notes, the only remaining 
question is whether any additional validity has been given to such of 
them as were reduced to judgment. 

[2] The judgment, admittedly, was entered by default a few days 
before the pétition in bankruptcy was filed; no défense having been 
interposed nor any effort made by any of the officers of the company 
to defeat the action or question the légal right of the plaintiff therein 
to recover as against the corporation. It must be borne in mind that 
this is not a case where there has been a contest in another court re- 
specting the enforceability of the notes and in which such court has 
pronounced a solemn judgment. While it is undoubtedly true that a 
judgment cannot be collaterally attacked, even by creditors or their rep- 
résentative, except for lack of jurisdictipn, fraud, or collusion, I think 
it admits of no doubt that under the facts of this case, as above detailed, 
collusion or fraud in law must be conclusively presumed as respects 
creditors or their représentative. Palmer v. Martindell, 43 N. J. Eq. 
90, 10 Atl. 802. That such a judgment may be collaterally attacked 
in bankruptcy proceedings, on the grounds before mentioiied, seems 
likewise to be clear. Chandler v. Thompson (C. C. A., 7th Cir.) 120 
Fed. 940, 57 C. C. A. 230; In re Continental Engine Co. (C. G. A., 
7th Cir.) n Am. Bankr. R. 102, 2.34 Fed. .S8, 148 C. C. A. 74. It 
is urged, however, that the objections filed by the trustée to this 
claim were, not sufficiently broad to raise the question just discussed, 
While they were not as spécifie as they might hâve been, I think they 
were broad enough to cover the kind of fraud which I think invalidâtes 
this judgment, especially in view of the conclusive presumption before 
raentioned. 

The referee's order will accordingly be afifirmed. 
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CHUECH V. SWETLAND et al. 

(Circuit Court of Appeals, Second Circuit June 4, 1917.) 

No. 260. 

L Cancellation of Instruments ®=5.'î7(2)— Pleading— ^^xcuses for Lacttes. 
Where tlie comiplainant, in a suit to avoid transactions on tlie ground 
of fraud oceurriug over tliree years prior to tlie filing of the blll, had 
in tlie meantime filed other blUs for relief in which he did not plead 
fraud, if lie did not know of tlie fraud wlien they were filed, and subse- 
quently discovered it, he should hâve so alleged. 

2. CoNTBACTS <S=3270(2)~Resc:ission— Time roR Rescission. 

A party loses his right to reseind on the grouud of fraud by not avail- 
ing himself of it within a reasonable time after he discovers it 

3. CoNTRACïs <S=3270(2) — Time foe Rescission— Lâches. 

A party, by waiting over three years before suing to avoid transactions 
ou the ground of fraud, waived his right to coniplain thereof, especially 
where, in previous suits attaeliing the transactions, he did not suggest 
that they were in any degree affected with fraud. 

4. Fraud <s=3l2— I{epre8f,ktations Constituting Fraud— Facts or Promises. 

As a ruie lalse représentations, to constltute fraud, niust relate to some 
material past or existing fact, and not to mère promises or statements of 
intention. 

5. Pkincii'al and Surety (g=^7— Invaliditt op Pbincipai,'s Contract— Kight 

OF Subety to Avoid. 

Coiuplainant lield bonds of the W. Co. as collatéral security. S. re- 
quested hliu to loan the bonds to the company to enable it to obtain a 
loan and save it from insolvencj', stating that this would liquidate ail its 
pressing debts, and enable it to continue in business, and that if he made 
the loan he would take charge of the couipauy, keep it on its feet, and 
not allow insolvency or bankruptcy proceedings to Intervene. Complain- 
ant accordingly loaiied the bonds to the company to be used as collatéral 
for a loan wherever it might lie secured. It was not alleged that any 
promises were uiade to complainant with no intention of fulfllling them, 
but it was alleged that thereafter S. made a loan to the corporation on 
the security of such bonds, and promised to niake other loans neeessary 
to save it from insolvency or bankiiiptcy on the samte security, and that 
when the loan was made he seeretly and fraudulently intended that the 
note should be immediately called under a provision thereunder œaking it 
due forth\'?ith if bankruptcy proceedings should be Instituted, and that 
shortly tliereafter he procured a pétition in Imnkruptcy to lie flled and as- 
serted" the right to déclare the note due. Ucld that, if the représentations 
made with no intention of performing them constitute fraud, it neverthe- 
less was a fraud on tlie company, and not on complainant, and gave com- 
plainant no right to avoid the loan and recover the bonds, as défenses 
Personal to the principal do not operate in favor of a surety. 

6. Pledges i®=32ô— Loss of Lien— Transactions Between Tiiibd Parties. 

Where a corporation, purehasing ail of the stock of another company 
and ail of its assets, assumed its debts and obligations, including notes 
heid by a trust company and secured by bonds loaned to the maker of 
the notes by plaintiff, an agreement of the purehasing corporation that 
thèse bonds should be returned to plaintiff could not afEect the right of 
the trust company to hold them untU its debt was paid. 

7. Pledges <g=3l9— Debts Secured— Renew al of Note. 

Where property is pledged to secure a note, the extension or renewal 
of the note does not, in the absence of a distinct agreement, affect the 
pledge, but it continues as a valid and effectuai security until the debt is 
paid. 

â=9For other cases aee aame toplc & KEY-NUMEEB In ail Key-Numbered Dlgests & Indejr.ii 
243 F.— 19 
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8. Pledges <S=3l9— Debts Secueed— Eenewal of Note. 

Where a corporation gave notes with bonds as collatéral security, a 
renewal of the notes by a new corporation, which. without considération 
took over the assets and assumed the debts and contracts and even the 
name of the old corporation with sUght altération, did not release the 
collatéral, as the new corporation was the successor of the old coinpany, 
and the case was not one involving a discharge of an old debtor and an 
acceptance in its stead of a new debtor not otherwise llable. 

9. Pledges <S=»38— Assignments of Pledge ok Debt— Eights of Assignée. 

One to whom the holder of notes secured by collatéral asslgned the 
notes and the collatéral acquired the same righta in ail respects as those 
which the original holder possessed. 

10. ASSIGNMENTS <g=78— RiGHTS OF ASSIGNEE IN COLLATERAL SECUKITT, 

Where a pledgee assigna the principal obligation without assigning the 
pledge, equity will hold it a trustée of the collatéral for the transférée. 

11. Pledges i®=»38— Assignment of Debt and Pi.bdge— Eights of Assignée. 

That a transférée of notes secured by bonds pdedged as collatéral knew 
of an agreement by one assumlng the pledgor's debts that the bonds 
should be returned to plaintiff, who loaned them to the pledgor, dld not 
afCect his rights In the collatéral. 

12. Pledges <ê=»25 — Loss of Lien — Transactions Between Thibd Parties. 

The rights of the original holder of the notes and collatéral security 
would not hâve been impaired in the slightest degree, even assumlng that 
it was fully Informed of such agreement. 

13. Trusts <S=»343— Constbuctive Trust— Waiver or Rights. 

Where complainant loaned bonds to a corporation which pledged them 
to S, as security for a note on hls promise to make other loans and 
keep it eut of insolvency, if such promise was one upon which complainant 
indlvidually could rely so that a failure to keep it entitled him to bave S. 
declared a trustée for him in the bonds, he waived such right by assigning 
his Interest and equity in the bonds wltb. full knowledge that bankruptcy 
proceedings had been Instituted. 

14. Assignments (S=5>64r-EiGHT to Avoid — Fbaud. 

Complatnant claimed the right to bave S. declared a trustée for him In 
certain bonds. Without fraud and for a valuable considération he as- 
slgned his interest and equity In the bonds to E. He alleged that S. 
had so complicated the légal situation and his légal rights that he was 
led to belleve that he would be unable to secure possession of the bonds, 
and would be defeated if he brought action therefor, and that he was 
thereby induced to consent to the asslgnmtent, but it was not alleged. that 
E. led him into any such bellef, and it was expressly stated that he wa8 
not charged with any fraud. Held that, even though the gênerai rule that 
mlsrepresentatlons of law do not constitute fraud did not apply, com- 
plainant had no right to avold the assignment, nor were his rights en- 
larged by the fact that E. obtained the assignment with the intention of 
transferring the title to S., and did assign to S. the interest acquired. 

15. Pleading <S=>8(15) — Conclusions— Fraud. 

An allégation that an agreement was procured by fraudulent means 
and devlces, without statlng what rateans and devices were resorted to, 
was a mère conclusion of law, which must be disregarded, as in pleading 
fraud the facts relied upon as constituting the fraud must be set out, 
and not conclusions, and gênerai charges of fraud or that acts were fraudu- 
lently eommltted are without avall, unless accompanied by statements of 
spedflc facts amounting to fraud. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

^sïFor otber cases se* same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe* 
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Suit by Alfred W. Church against Horace M. Swetland and others. 
From a decree dismissing the bill as against certain défendants, com- 
plainant appeals. Affirmed. 

See, also, 233 Fed. 891, 147 C. C. A. 565. 

The complainant Is a citizen of the state of Oonnecticut. The défendants 
Swetland and ElUs are dtlzens of the state of New York and are résidents 
of the Southern district. The défendant Sheppard Is also a citizen of the 
state of New York and a résident of the Southern district, and on Mardi 12, 
1912, was appointed recelver, and on November 22, 1912, trustée of Wyckofl:, 
Ohurch & Partrldge, Inc., hereinafter called the WyckofC Company. The 
Commercial Trust Company of New York City, hereinafter called the Trust 
Company, is a corporation organized and existlng under the laws of the state 
of New York and is a résident of the Southern district of New York. The 
complainant and the défendant Swetland were members of the board of dl- 
rectors of the WyckofC Company. The complainant for some tlme prlor to 
February 14, 1912, Is alleged to hâve been lawfully and legally In possession of 
$200,000 of flrst mortgage bonds which he was holding as collatéral securlty. 
The bonds were issued by the WyckofC Company, and were secured by a flrst 
mortgage upon long-term leasehold property situated in the city and county 
of New York, and was valued at ?400,000. lie was also lawfully and legally in 
possession of $250,000 of the preferred stock and of $450,000 of the comraon 
stock of the WyckofC Company as collatéral securlty for the payment of 
$450,000 to him by Clarence F. WyckofC, the possession belng pursuant to an 
agreement in writing dated Aprll 1, 1909. No part of that sum lias ever been 
pald. The District Judge, on motion, dismissed the bill as against ail the 
défendants except Ellls on the ground that It falled to state a cause of action. 
As against Ellls the cause of action was remanded to the law side. The trans- 
actions complained of in the blU and the relief asked for are stated in the 
opinion of the court. 

John M. Shedd and Hector M. Hitchings, both of New York City, 
solicitons for appellant. 

Parker, Davis & Wagner, of New York City (Arnold L. Davis and 
N. Raymond Heater, both of New York City, of counsel), for appel- 
lee Swetland. 

Lemuel E. Quigg, of New York City (George H. D. Poster, of New 
York City, of counsel), for appellee Commercial Trust Co. 

Hays, Hershfield & Wolf, of New York City (Henry H. Kaufman, 
of New York City, of counsel), solicitors for appellee Sheppard. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
complainant heretofore filed a bill against the same défendants in the 
same court, which bill related to the same transactions of which com- 
plaint is made in the présent suit. We dismissed the bill, after a con- 
sidération of its merits in a lengthy opinion, which concludes as fol- 
lows: 

"The complainant is wrong in supposlng that he Is entitled to brlng one suit 
in equlty and joln ail the défendants upon the theory that his separate cialms 
arlse from the same transaction, the failure of the bankrupt corporation. 
His claims do not arise from one transaction, as he asserts, but from a num- 
ber of separate transactions, and they are not so connected with the failure 
of the bankrupt as to create 'a common rlght,' or a communlty of interest 
wlthln the meaning of the rule." 233 Fed. 891, 899, 147 0. O. A. 565, 573. 

The présent bill differs from the former not only in the fact that 
certain persons who were défendants in that suit are not made défend- 
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ants in this one, but that this bill makes spécifie allégations of fraïul, 
whereas the first bill contained no charges of fraud against any of the 
parties. While ail the transactions complained of in the présent bill 
were included in the former one, certain transactions included in that 
are omitted from this. The bill covers 48 printed pages instead of 34 
pages, which in the former suit sufficed to state the wrongs for which 
complainant sought relief. 

It is observed, too, that this is the fourth complaint against the re- 
spondents in regard to the transactions herein involved. Ail the pre- 
vious complaints were dismissed by the court on motion because they 
failed to state a cause of action either at law or in equity. For the 
same reason and on motion the court below bas dismissed the présent 
bill, except as against EUis, the cause of action as to him being re- 
manded to the law side, as before stated. 

[1, 2] The présent bill was not filed until November, 1916. It was 
then for the first time that complainant sought to avoid on the ground 
of fraud transactions which took place in February, 1912. No excuse 
is ofïered for this delay. It is not alleged that complainant did not 
know of the fraud at the time he filed the former bills, although if he 
then knew of the fraud he should hâve alleged it. If he did not then 
know of it, but has discovered it since, he should hâve so stated. For 
it is a principle of equity that a party loses his right to rescind on the 
ground of fraud by not availing himself of it within a reasonable time 
after he discovers it. In Grymes v. Sanders, 93 U. S. 55, 62, 23 L. 
Ed. 798, the Suprême Court declared that: 

"Where a party désires to rescind upon the ground of mistaUe or fraud, he 
must, upon the discovery of the facts, at once announee his purpose, and ad- 
hère to It. I£ he be silent, * * * he will be held to hâve waived the 
objection, and will be concluisively bound by the eontract, as If the mistake 
or fraud had not occurred. He Is not permitted to play fast and loose. Delay 
and vacillation are fatal to the right which had before subsisted." 

In McLean v. Clapp, 141 U. S. 429, 12 Sup. Ct. 29, 35 L. Ed. 804, 
thèse words are quoted approvingly by the court, and it was said that, 
if the plaintifï in that case had the right to repudiate on the ground of 
fraud a settlement by which certain notes were surrendered, "it was 
his duty to do so as soon as advised of ail the circumstances justifying 
such répudiation ; and he also must hâve repudiated it in toto." 

[3] While this case might be disposed of upon the ground that the 
complainant by his delay had waived his right to complain of fraud, 
if fraud in fact existed, and especially in view of the fact that in his 
previous suits attacking the transactions involved herein his failure to 
suggest that any of the transactions were in any degree afifected with 
fraud might be deemed a waiver, still we are inclined not to dispose of 
the case upon a technicality, but to consider it upon its merits. 

1. The bill asks that $200,000 of first mortgage bonds which com- 
plainant loaned to be used as collatéral be delivered up to him by Swet- 
land. If the said bonds hâve been in any way canceled or discharged 
or their lien value interfered with or destroyed by and through any 
act of Swetland's, the bill asks that in such case the complainant may 
be adjudged to hâve a just, équitable, and valid first lien against the 
îeasehold property mortgaged to secure their payment. And the uiU 
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avers that complainant is ready and willing to do and perform ail acts 
and things and to pay siich moneys as to the court shall seem just and 
équitable as a condition of the return of the bonds. 

2. The bill asks the court to set aside certain contracts which are 
alleged to be illégal, unlawful, and fraudulent. The basis of the alléga- 
tion does not grow eut of the subject-matter of the contracts, and the 
illegality, if it exists, must be found in the facts alleged as to the man- 
ner in which the contracts were obtained. 

3. Certain conduct of Swetland's is alleged which it is claimed 
amounts to a direct breach of trust. It grows out of the disregard of 
certain représentations, promises, and agreements he is said to hâve 
made to and with the complainant. The court is asked, therefore, to 
déclare Swetland a trustée and to require him to accovmt as such. 

4. The bill also asks that certain claims which complainant possess- 
ed against the estate in the hands of Sheppard as trustée in bank- 
ruptcy, and which had been released, may be re-established in com- 
plainant's favor. 

Certain other relief is sought to which it is not necessaiy to refer 
specifîcally at this time. 

It is alleged that the contract of February 14, 1912, by which the 
Wyckoff Company gave its note for $150,000 to défendant Swetland 
in return for $105,473.68 advanced by him to it when it was in finan- 
cial embarrassment, was "an illégal, unlawful, and fraudulent agree- 
ment." It was to secure the payment of this note that $150,000 of the 
bonds now sought to be recovered were pledged. This makes it neces- 
sar to consider how Swetland obtained the note and the collatéral. 

It appears from the bill that some time in January, 1912, défendant 
Swetland and one E. S. Partridge, vice président of the Wyckoff Com- 
pany, requested complainant, in their capacity as directors, to allow 
the Company to bave the use of $150,000 of first mortgage bonds 
which complainant was holding as collatéral for a debt owing to him 
by Clarence F. Wyckoff. This they requested him to do for the pur- 
pose of saving the Wyckoff Company from insolvency. 

The bill States that they requested him to loan the bonds to the cor- 
poration "for the purpose of being used by said corporation as col- 
latéral security for the repayment of a loan to said company of about 
one hundred thousaiid dollars ($100,000), wherever said loan might be 
secured, and stated and represented to complainant that the said bonds 
would be forthwith returned to your complainant whenever said loan 
was repaid." 

It also appears that, as an inducement to complainant to consent to 
this use of the bonds, it was stated by Swetland that he had carefully 
examined into the company's fînancial condition, and that, if it could 
secure a loan of $100,000 for one year, this would liquidate ail the 
company's pressing debts and enable it to continue in business; that 
Swetland also stated that if he (Swetland) made the loan he would 
personally take charge of the management of the company, would 
Iceep and maintain it on its f eet, and not allow insolvency or bankruptcy 
proceedings to intervene and destroy it ; that complainant believed the 
statements so made, and relied upon them, and without considération 
placed $150,0(X) of bonds with Wyckoff and Partridge, the président 
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and vice président of the company. This, of course, means that they 
were handed to the company, and with authority to pledge them as col- 
latéral for a loan to the company, "wherever said loan might be se- 
cured." Complainant did not turn them over to Swetland to secure a 
loan which he agreed to make ; nor were they turned over to the com- 
pany to be used only in case Swetland made the loan, or in case a loan 
was made on any specified condition. There are no allégations that 
there was any such understanding or agreement. There is no alléga- 
tion that any représentation made by Swetland to complainant at that 
time, and there is no allégation that any other interview occurred at 
which the subject was discussed between them, was false as to exist- 
ing facts, or that any promises were made to complainant with no in- 
tention of fuliàlling them. 

Then it is alleged that on February 14, 1912, the Wyckoff Company 
gave the note for $150,000 to Swetland as a considération for a loan 
of $105,473.68 made by him to it, and that the said note was payable 
one year after the date thereof, without interest, and that it contained 
a provision that it should forthwith become due and payable in case 
any judgment, assignment, or bankruptcy proceeding should be brought 
against the company. At the time the note was given the company 
turned over $150,000 in bonds loaned to it by complainant to be used 
as security for the repayment of the note. It was also agreed at that 
time between the company and Swetland that he should hâve the right 
to retain the bonds as collatéral security for any and ail further and 
future loans which he might make the company in case further loans 
became necessary to save it from insolvency or bankruptcy, "which 
said loans said Swetland then and there promised and agreed to make 
if same became necessary." It is, however, alleged that at the time the 
note was given to Swetland he secretly and fraudulently intended that 
the note should not run for a year, but should be immediately called. 
And that within a month thereafter he procured a pétition in bankrupt- 
cy to be filed against the Wyckoff Company by another company of 
which he was at the time président, and that through that proceeding 
he asserted and claimed the right to at once déclare due and owing the 
$150,000 note which he had received from the company. 

It may be remarked that immediately after the interviews which took 
place some time in January between complainant and Swetland the 
complainant lef t New York for Illinois, and was brought back ill early 
in February, and taken to a hospital, where an opération was perf orm- 
ed upon him, which confined him there until after February 14th, and 
the bill States that he had no opportunity to and did not obtain any in- 
formation in regard to the affairs of the company until after Swetland 
made his loan. Whatever représentations Swetland made to the com- 
pany at the time of the loan, there fore, were unknown to complainant 
and could not hâve influenced his conduct. 

[4, 5] As a rule, false représentations, to constitute fraud, must re- 
late to some material past or existing fact. And it has been f requently 
held, therefore, that a charge of fraud cannot be predicated upon a 
mère promise, nor upon a mère statement of intention not amounting 
to a binding promise. Jordon v. Money, 5 H. h. Cas. 185 ; Citizens' 
Bank v. New Orléans First National Bank, L. R. 6 H. L,. -^,52 ; Knowl- 
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ton V. Keenan 146 Mass. 86, 15 N. Ë. 127, 4 Am. St. Rep. 282; Nor- 
folk, etc., Hûsiery Co. v. Arnold, 49 N. J. Eq. 390, 23 Atl. 514; Hods- 
den V. Hodsden, 69 Minn. 486, 72 N. W. 562 ; Argall v. Cook, 43 Conn. 
165. But many cases hold that the above rule does not apply if the 
promise is made to induce action and with the intention at the time not 
to perform the same. Avres v. French, 41 Conn. 142 ; S'weet v. Kim- 
ball, 166 Mass. 332, 44 N. E. 243, 55 Am. St. Rep. 406; Laing v. Mc- 
Kee, 13 Mich. 124, 87 Am. Dec. 738; Chicago, etc., R. Co. v. Tittering- 
ton, 84 Tex. 218, 19 S. W. 472, 31 Am. St. Rep. 39; Goodwin v. 
Horne, 60 N. H. 486; Birmingham Warehouse, etc., Co. v. Elyton 
Land Co., 93 Ala. 549, 9 South. 235 ; Albits v. Minneapolis, etc., R. Co., 
40 Minn. 476, 42 N. W. 394; Am. & Eng. Encyc. of Eaw, vol. 14, p. 51 ; 
Bispham's Eq. (8th Ed.) § 211. The reason given is that the promisor 
impliedly represents that he intends to perform his promise, and there- 
fore falsely represents the condition of his mind, which is a représenta- 
tion of fact. In California it has been expressly declared by statute 
that a promise made by statute without any intention of performing it, 
and made with intent to deceive, shall constitute actual fraud. Civil 
Code of Cal. § 1572. See CockriU v. Hall, 65 Cal. 326, 4 Pac. 33; 
Brison v. Brison, 75 Cal. 525, 17 Pac. 689, 7 Am. St. Rep. 189. Some 
of the courts, however, insist that no représentation which relates to 
the future can amount to fraud, no matter with what intention it may 
be made. Farris v. Strong, 24 Colo. 107, 48 Pac. 963 ; Haenni v. 
Bleisch, 146 111. 262, 34 N. E. 153 ; Tufts v. Weinfeld, 88 Wis. 647, 
60 N. W. 992 ; Balue v. Taylor, 136 Ind. 368, 36 N. E. 269. In Gage 
V. Lewis, 68 111. 604, a retiring partner represented to a surety that, if 
he would become responsible to him for the payment of the partner- 
ship debts, he would forever retire from the business, and in no man- 
ner compete with the surety and the remaining partner, who were go- 
ing into the same business. Relying upon the distinction between a 
misrepresentation of an existing fact and of an unexecuted intention, 
the court held a surety not bound, notwithstanding the représentations 
were made for the purpose of deceiving him. We intimate no opinion 
as to whether we think that case was properly decided, and it is not 
necessary now to détermine which of thèse conflicting doctrines seems 
to us to be supported by the better reason. For the représentations 
which are alleged to hâve been made with no intention of performing 
them were not made to complainant, but to the company, and were 
made several weeks after the complainant had turned over the bonds to 
it to be used as collatéral for a loan to the company "wherever secur- 
ed," and so far as the record discloses to be used unconditionally. If 
any fraud was committed by Swetland, it was a fraud upon the com- 
pany and not upon complainant. And neither the company nor the 
trustée in bankruptcy has ever complained that any fraud was perpe- 
trated, and neither has sought on that or any other ground to avoid the 
transaction. Assuming that fraud was practiced upon the company, 
the right to avoid the loan was personal to it. Défenses do not operate 
in favor of a surety which are personal to the principal. Van Kirk v. 
Adler, 111 Ala. 104, 20 South. 336; McCabe v. Raney, 32 Ind. 309; 
Boone County v. Jones, 54 lowa, 699, 2 N. W, 987, 7 N. W. 155, 37 
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Am. St. Rep. 229; McCormick v. Hubbell, 4 Mont. 87, 5 Pac. 314, 32 
Cyc. 149. 

[B-8] This brings us to inquire as to the circumstances under which 
Svvetland acquired the remaining $50,000 of the $200,000 bonds which 
the complainant seeks to recover into his possession. Thèse bonds had 
been deposited by Clarence F. Wyckolï with complainant as security 
for the payment of Wyckoff's debt to the latter, and were then loaned 
by complainant to a corporation known as Wyckoff, Church & Part- 
ridge, which was subsequently absorbed by the W. A. Wood Automo- 
bile Manufacturing Company. The latter company purchased ail the 
capital stock of the former company as well as ail its assets, and assum- 
ed ail its debts and obligations, including notes for $50,000 held by the 
Commercial Trust Company. To secure the payment of thèse notes 
thèse $50,000 of bonds had been deposited by Wyckoff, Church & 
Partridge with the Trust Company as collatéral. Then the name was 
changed, in accordance with the provisions of the statute of the state 
of New York, to Wyckoff, Church & Partridge, Inc. Now it is alleged 
that it was agreed, at the time of the assumption of the debts, tliat 
thèse $50,000 of bonds deposited as collatéral with the Commercial 
Trust Company should be returned to the possession of the complain- 
ant. It is not alleged, however, that the Trust Company ever agreed 
to the return of the collatéral without payment of the notes, and no 
agreement made between the Wood Automobile Company and Wyck- 
off, Church & Partridge could affect the right of the Trust Company 
to continue to hold the collatéral until it received payment of its debt. 
Neither the Wood Automobile Company nor Wyckoff, Church & Part- 
ridge, Inc., ever paid the notes. When they matured, renewal notes 
were given by the latter company, and the Trust Company continued 
to hold the collatéral as before. Where property is pledged tO' secure a 
note, the extension or renewal of a note does not, in the absence of a 
distinct agreement of the parties, affect the pledge, but it continues as 
a valid and effectuai security until the debt is paid. Merchants' Na- 
tional Bank v. Hall, 83 N. Y. 338, 38 Am. Rep. 434; Cotton v. Atlas 
National Bank, 145 Mass. 43, 12 N. E. 850; Emmetsburg First Nation- 
al Bank V. Gunhus, 133 lowa, 409, 110 N. W. 611, 9 L. R. A. (N. S.) 
471 ; Omaha First National Bank v. Goodman, 58 Neb. 701, 79 N. W. 
1062. In this respect a contract of pledge differs from that of a Per- 
sonal surety, since the extension or renewal of a note without the con- 
sent of the surety releases him. James v. Pike, 23 La. Ann. 477. We 
do not overlook the fact that it has been held that upon the renewal of 
a note by différent parties the pledgee has no right to retain as security 
for the new note property of a third person, deposited as collatéral for 
the old note, without first obtaining his consent. Merchants', etc.. Na- 
tional Bank v. Masonic Hall, 62 Ga. 271. But in the instant case the 
new corporation of Wyckoff, Church & Partridge, Inc., which renewed 
the notes, is simply the successor of the old company of Wyckoff, 
Church & Partridge, which gave the notes that were renewed. In tak- 
ing over without considération the assets, and assumjng the debts and 
contraçts, and even the name with slight altération, it became the suc- 
cessor of the original company, and would hâve been liable to pay its 
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notes even if there had been no express agreement to that effect. 
When the notes were renewed it was not the ordinary case of a dis- 
charge of an old debtor and an acceptance in his stead of a new debtor 
not otherwise liable, but was more nearly analogous, so far as its effect 
upon the collatéral is concerned, to that of a renewal note given by an 
exécuter under an agreement to pay out of the assets of the estate. 
That it would release the collatéral must be denied. 

[9, 10] Swetland purchased the renewal notes from the Commercial 
Trust Company, and it at the same time surrendered to him the bonds 
held as collatéral. The Trust Company had the right to transfer the 
notes and the bonds collatéral to them. Swetland, as its assignée, ac- 
quired the same rights in ail respects as those which his assigner pos- 
sessed. The right was a right to hold until the debt was discharged. 
And if the Trust Company had not transferred the bonds, equity would 
hâve held it a trustée of them for Swetland ; for if a pledgee assigns 
the principal obligation without the pledge, the assigner holds the col- 
latéral as a trustée for the assignée. 

[11] But it is alleged that at the time Swetland purchased the notes 
and acquired the bonds he had full knowledge of the agreement made 
with the Wood Automobile Company that it assumed the debts of 
Wyckofif, Qiurch & Partridge, and agreed to return to complainant the 
$50,000 of bonds which the Trust Company held as collatéral. But 
granting that Swetland had full knowledge of that arrangement, it 
would not impair his right to acquire from the Trust Company what- 
ever rights it possessed in the notes and in the collatéral. The rights of 
the Trust Company in the notes and in the collatéral were the same 
after the agreement as they were bef ore its making. If the Trust Com- 
pany had ever assented to that agreement, and then in violation of it 
had delivered the collatéral to Swetland, the complainant would hardly 
hâve failed in this bill to hâve asked relief also against that company in 
some form. But there is not an allégation in the whole bill, although 
the Trust Company is a défendant, that it ever in any way wronged 
the complainant. 

[12] It seems, however, to be assumed by the bill that because 
Swetland was a director in the Trust Company, and knew of the agree- 
ment above mentioned, that in some way his knowledge is to be im- 
puted to the Trust Company, and that the latter's rights in the collat- 
éral became thereby affected. It is quite unnecessary to say that as a 
rule knowledge of a director is not imputable to a corporation unless it 
is shown that such knowledge has been communicated to the other di- 
rectors or officers, or that the director in question was présent at a 
board meeting when the transaction involved was officially acted upon ; 
and not even then, if his interest in the matter is adverse to that of his 
corporation. For even if it be assumed that the Trust Company was 
fully informed of the agreement made, such knowledge would not hâve 
impaired in the slightest degree its rights in the collatéral, the Wood 
Automobile Company not having paid the notes or the collatéral as it 
promised. We conclude, therefore, that there is nothing in the manner 
in which Swetland acquired the possession of any of the bonds which 
entitles this complainant to demand their return before the debts for 
which they are held are paid. 
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The agreement under whlch the $150,000 of bonds were obtained by 
Swetland was net an agreement between complainant and Swetland, 
but an agreement between the Wyckofif Company and Swetland. In 
asking that ail fraudaient contracts obtained by Swetland from com- 
plainant be vacated and set aside, the court is not asked to set aside the 
contract under which the $150,000 of bonds were obtained. And if 
such were the prayer the court could not grant it, if the agreement be 
assumed voidable, for the reason that complainant sues in his individ- 
ual capacity and not as a stockholder to redress a wrong donc to the 
corporation. 

[13] This brings us to a considération of the agreement of October 
25, 1912, in so far as that agreement affects the right of the complain- 
ant in the bonds. Under that agreement the complainant assigned to 
Ellis his "interest and equity in bonds Wyckofif, Church & Partridge, 
Inc., par value $200,000." This was eight months after the Wyckofif 
Company tumed over the bonds to Swetland, and seven months after 
the pétition in bankruptcy was fîled. If Swetland's alleged promise to 
the Company to keep ît out of bankruptcy and to advance to it addition- 
al f unds which it might need was a promise upon which the complain- 
ant individually could rely so that the failure to keep it could be set up 
by complainant as a breach of trust — a proposition we deny — this 
agreement with Ellis, rtiade with fuU knowledge that the bankruptcy 
proceedings had been instituted, amounted to a waiver of his right. 
AU his equity and interest in the bonds at that time passed to EUis, 
and from that time he has had no interest and no equity in said bonds. 
This assignment to EUis the complainant asks this court to set aside 
on the ground that EUis is in def ault in the performance of his part of 
that agreement. We disposed of that proposition in the first suit when 
we said: 

"Under the options reserved to Ellis under that contract, complainant has 
not yet recelved what KUis agreed to pay hlm ; but that does not Invalldate 
the contract, and Ellis is not In default under It, for In its fourth paragraph 
it was provided that Ellis might pay out of the proceeds of liquidation of 
assets which might be transferred to hlm by the receiver after the payment 
of the receiver, etc., and that has not yet oceurred." 233 Fed. 891, 897, 147 C. 
C. A. 565, 571. 

[14] Again referring to this assignment to EUis, and seeking to es- 
cape from the effect thereof, complainant allèges that Swetland had 
"so complicated the légal situation and the légal rights of your com- 
plainant as to said two hundred thousand dollars ($200,000) of first 
mortgàge bonds that your complainant was led to believe that he would 
be unable to secure possession of said one hundred and fif ty thousand 
dollars ($150,000) of first mortgàge bonds and said fifty thousand dol- 
lars ($50,000) of first mortgàge bonds, and that he would, in ail proba- 
bihty, if he brought action for the same, be defeated in said action," 
ând was thereby induced to consent to the agreement with EUis. It is 
not alleged that Ellis occupied any fiduciary relation to the complain- 
ant. He is a member of the bar, and the biU expressly states that he 
is not charged with any fraud in securing the assignment. And if Ellis 
procured this assignment without fraud and for a valuable considéra- 
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tion, he obtained whatever interest and title in the bonds the coniplain- 
ant then had. If this assignment was obtained by Ellis without fraud, 
the fact that he may hâve obtained this assignment with the intention 
of transferring the title to Swetland, and the fact that he did assign to 
him the interest he acquired, does not in any way enlarge the complain- 
ant's rights. Wliile the allégation is that complainant had been "led 
to believe," prior to this transfer, that if he brought an action to re- 
cover the bonds he would be defeated, he does not allège that ElUs led 
him into any such belief . So that it is not necessary to inquire whether 
circumstances exist which would take the case eut of the gênerai rule 
that misrepresentations of the law do not constitute fraud either at law 
or in equity, because every person is supposed to know the law. And 
while complainant relies throughout his bill on fraud, he is not in this 
court asking to be relieved on the ground of mistake. He does not al- 
lège that he mistook the légal efifect of the agreement he made with 
Ellis. 

[15] The bill states that at the time of this agreement the com- 
plainant was "believing and relying upon ail the représentations that 
had been made to him in regard to said bonds at the instance and insti- 
gation of said Swetland." But there is nothing stated in that connec- 
tion as to what those représentations were, whether they related to 
matters of law or matters of fact, or that they were false. If the rep- 
résentations meant were the représentations which were made to com- 
plainant when Swetland induced him to let the Wyckofif Company 
hâve the use of the bonds, they already hâve been considered. A sub- 
séquent allégation, in another paragraph of the bill, that this agree- 
ment with Ellis was procured by Swetland, by "fraudulent means and 
devices," through Ellis, without stating what means and devices were 
resorted to, is a mère conclusion of law which must be disregarded. 

In pleading fraud it is a well-established rule that the facts relied 
upon as constituting the alleged fraud must be set out, and not conclu- 
sions. A bill seeking relief on the ground of fraud must state the spé- 
cifie facts and circumstances constituting the fraud, and the facts so 
stated must be sufficient in themselves to show that the conduct com- 
plained of was fraudulent. General charges of fraud, or that acts were 
fraudulently committed, are without avail, unless accompanied by 
statements of spécifie facts amounting to fraud. Ail through this bill 
may be found gênerai charges of fraud. It must be made to appear by 
the facts alleged, independent of mère conclusions, that if the alléga- 
tions are true a fraud has been committed. An allégation that a thing 
is fraudulent is immaterial unless the allégation fits the facts to which 
it is applied. We hâve examined this bill with care. The facts are 
complicated, the amount involved is considérable, and from the earliest 
times down to the présent wrongs accomplished through fraud hâve 
appealed with peculiar force to courts of chancery for redress. But a 
close scrutiny of the allégations of this bill has convinced us that the 
complainant is not entitled to the relief he seeks. 

As the complainant has parted with ail interest in the bonds, he is in 
no position to ask that Swetland be declared a trustée for him as re- 
spects the bonds, or that a lien to the value of the said bonds be estab- 
lished in his favor on the leasehold property, or that the transfer of 
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the leasehold property to Swetland by the trustée, Sheppard, be va- 
cated and set aside. 

As the agreement which complainant made with ElHs stands unini- 
peached upon the facts alleged, the complainant is not entitled to the 
rehef he asks as respects his claim for $9,250 and the claim for $20,000. 

The complaint was properly dismissed as to the Commercial 'IVust 
Company. The bill asks no relief as against it and charges it with no 
wrong. 

The complaint was properly dismissed as to défendant Sheppard, 
who was and is an officer of the court, and in what he has doue has 
carried out the orders of the court. 

The complaint, for reasons already stated, was properly dismissed 
as to défendant Swetland. 

Ail three of the above-named défendants are entitled to their costs 
in this court. 

The action of the court below in remanding the cause as to défend- 
ant EUis to the law side was a proper disposition to make of the allé- 
gations aftecting him. 

Decree affirmed. 



WALLACE V. r.XIÏED STATIOS. 

(Circuit Court of Appeals, Seveiitli Circnit. April 10, 1017.) 

No. 2330. 

1. CONSI'IIÎACY <g=:»43(e) roiSONS lS=>4 — IXDICTMENT — SAI.E OF OPITJjr. 

Harrison Drug Aet Dec. 17, 1914, c. 1, § 1, :« Stnt. 785 (Comp. St. 1916, 
§ 02S7g), requires any person proposing to liai'.dle opium or coca leaves, or 
any compouud or derivatives thereof, to register witli tlie collecter of 
internai revenue of the district his nanie or style, place of business, and 
place or places where such business is to be carried ou, defiuing tbe place 
of business as tlie office, or, if none, then the résidence, of such person. 
An indlctment returned in the First district of Illinois charged that 
accused and another conspired to violate the act, and that accused 
aided and abetted such person, who was not registered with, and had not 
paid the tax to, the collecter of internai revenue for that district, to dis- 
pose of the drugs. Heid, that the act does not provide that one intending 
to deal in such drugs shall register at his place of business, but that he 
shall register at the place where such business is to be carried on, the 
statement of sùcli person's place of business belng for information ; and 
hence the indictnient was not defective In falling to allège that such per- 
son had not registered at his place of business, it alleglng that he had not 
registered at the place where the drugs were disposed of. 

2. OOXSPIRACY <S=43(6) — INDICTIFENT AND INFOBMATTON SUFFICIENCT. 

An indictnient charging that accused and another, who was not regis- 
tered in accordance with Harrison i)rug Act, entered into, at Chicago, a 
conspiracy whereby aecused's coconspirator was to dispose of drugs in 
violation of the ac-t, and which alleged tliat he dld dispose of such drugs, 
is sulhcient to charge the conspiracy to sell such drugs wlthin the Mrst 
district of Illinois, wlthin which aecused's coconspirator was alleged not 
to hâve been registered; Chicago belng in that district. 

3. Poisons <S=39 — Sale of Opium — Indictment — Exemptions. 

Under the Harrison Drug Act, which exeepts certain persons, and pro- 
vides in section 8 (Comp. St. 1916, § 6287n) that it shall not be uecessary 

43=>For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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to négative nuy such exemptions in any complaint, information, or indict- 
ment, or vviit or otlier proceediug, laid or brouglit under ttie act, an In- 
dictmeut cliarging a violation of the act need not négative the exemptions 
contained tlicreiu; the provisions of section 8 beiug applicable ta ail 
exemptions contained in the act, and such exemptions being separate from 
the otlier provisions of the act. 

4. CONSPIRACY (S=34:^(4) — InDICTMKNT — SUFFICIENCY. 

An IndietiiKMit, charging that accused conspired with another to violate 
the Ilarrison l>rug Act, alleged that accused's coconspirator, not being 
registered, unlawfully, knowingly, and felonlously did sell and dispose 
of prohibited driigs, and that accused unlawfully and knowingly did aid 
his coconspirator, sufficiently avers accused's knowledge of the unlawful- 
ness of his coconspirator's act. 

5. Ceiminal Law <s=»678(1) — Peosecution — Election. 

TJncier Eev. St. § 1024 (Oomp. St. 3916, § 1690), declaring that when 
there are several charges against any person for the same act or trans- 
action, or for two or more acts or transactions eonnected together, or for 
two or more acts or transactions of tlie sanie class of crimes whlch may 
be properly joined, instead of having several indictments, the whole may 
be joined in one indietment in separate counts, the government cannot, in 
a prosecution for conspiriyig to violate and for violating the Harrison 
DniL' .\et, be reqnired at the close of Its case to elect on which of the acts 
cotniition \Aould be sought; the several charges properly being joined In 
one indietment. 

6. CnnciNAL Ij.wv (©=3504(8) — Venue — Evibexce. 

A'enue, like any other fact, may be shown by évidence, direct, Indirect, 
or circumstantial. 

7. Criminai. Law ■©=504(1) — Trial — Venue. 

In a prosecution for conspiring to violate and violating the Harrlson 
Drug Act, evideiice hcM sufticient to establish the venue in the district 
laid in the indietment. 

8. CoNSPiRACY <S=45 — Violation of Statute — Evidence — Admissibility. 

Where accused was charged with conspiring with another, who was un- 
registered, to violate and violating the Harrison Drug Act, évidence that 
accused's coconspirator liad previously been prosecuted for violating the 
State drug acts, and that accused assisted hlm in obtainlng bail and 
preparing his défense, is admissible to show the relations between the 
parties and the purposes of their acts, shown to hâve occurred since the 
Harrison Act went into effeet. 

9. Cbiminal Law ®=507(1) — Poisons ©=>4 — Evidence — Accomplices — Pos- 

session OF Drugs. 

Under the Harrison Drug Act, section 1 of which requlres persons pro- 
posing to handle opium or coca leaves or their derivatlves to register and 
pa.v the tax, and section 8 of which penallzes the possession of drugs by 
persons not having registered and pald the tax, one having possession of 
such drugs for his own use does not fall within the inhibition of the act, 
and hence a witness against accused, who purehased such drugs from 
accused's coconspirator, cannot be deemed guUty of an offense and an aç- 
complice, so as to warrant a charge that the jury should scrutlnlze his 
testimony as that of an accoraplice. 

10. Cbiminal Law <S=>780(1) — Trial — Accomplice's Testimont. 

There is no absolute rule of law preventing convictions on the testimony 
of accomplices, if juries believe them, and whlle it is better practice, 
where such testimony is relied on, for the court to direct attention to the 
coniplicity of witnesses, error cannot be predicated on refusai to so charge 
the jurj'. 

11. Cbiminai, Law <©=5510 — Evidence — Accomplice's Testimony. 

A conviction may be had on the testimony of accomplices alone. 
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12. Crimitîal Law <S=658— Trial — Conduct of Coirt. 

In a criminal proseciition, where a wltness, who had prevlously made 
contradictory statements uiider oath, on trial denied knowledge of facts 
tending to Incrimiuate aceused, the court was warranted In cominittiDg 
such wltness to the custody of the marshal, and it was proper to allow 
the wltness to suhsequently change hls 'testimony ; the court cautloulng 
the jury to examine earefully the conflicting stories. 

13. Ckiminal Law <S=>351(8) — Kvidence — Admissibilitt. 

A wltness, who had prevlously made statements under oath Connecting 
aceused wlth the otîense on trial, first denied linowledge of any sueh facts, 
but, havlng been commltted to the custody of the marshal, testlfleu lo 
them, and that aceused had induced hlm to deny such Icnowledge. Held, 
that the testimony tending to implicate aceused in the suppression of the 
évidence was admissible, and could be considered by the jury. 

14. Poisons ig=»9 — Offenses— Evidence — Sufficiency. 

In a proseeutlon for vlolating the Harrlson Brug Act, évidence heUl 
sufflcient to sustain the conviction. 

15. Cbiminal Law <g=5>1147 — Appeal — Discrétion or Court — Punishmbnt. 

The appellate court cannot substltute its own discrétion for that of the 
District Court, and, though belleving that lighter punishments than those 
Imposed for violation of the Harrlson Drug Act would hâve vindicated 
the law, the punlshment imposed cannot be treated as excessive. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

William E. Wallace was convicted of a violation of the Harrison 
Drug Act, and he brings error. Affirmed. 

Plaintifif in error was convicted under an Indlctment charglng violation of 
the so-called Harrison Drug Act passed December 17, 1914, and by its terms 
effective March 1, 1915. Of the ten counts of the indietment, Nos. 1 and 2 
charge plaintiff in error Wallace and one Davis wlth conspiracy to commit an 
offense agalnst the United States by vlolating sald act ; count 1 charglng the 
intended offense to be possession of such drugs by Davis, a person who sold 
and gave away the di-ugs, and not belng reglstered wlth, and not havlng paid 
the tax provided in the act to, the coUector of internai revenue for the First 
district of Illinois, and count 2 an intended violation of the act through sales 
of such drugs to be made by Davis, he not belng so reglstered or havlng paid 
the tax. Counts 3 and 5 charge Davis wlth vlolating the act by unlawfuUy 
having in hls possession the drugs, and counts 4, 5, 6, 7, 9, and 10 charge vio- 
lation by Davis in unlawfuUy selllng or glvlng away the drug, and In counts S 
to 10 Wallace Is chargea wlth havlng aided and abetted Davis in doing the 
unlawful acts charged agalnst Davis In thèse counts, Davis not belng so 
reglstered and not having paid the tax. 

Wallace alone was tried, Davis having pleaded gullty. The jury fouud 
Wallace gullty under counts 2, 6, 9, and 10, and not gullty under the others. 
Wallace was sentenced to two years' imprisonment and $10,000 fine under 
count 2, and 5 years under each of counts 6, 9, and 10, the several terms of 
imprisonment to be concurrently served. 

Section 1 of the act, whlch it is charged the défendants violated and con- 
spired to vlolate, is in Its materlal, parts as foUows: "That on and after the 
flrst day of March, nineteen hundred and flfteen, every person who produces, 
imports, manufactures, compounds, deals in, dispenses, sells, distributes, or 
glves away opium or coca leaves or any eompound, manufacture, sait, derlva- 
tivé, or préparation thereof, shall register wlth the collecter of Internai reve- 
nue of ttie district hls name or style, place of business, and place or places 
where such business is to be carried on: Provided, that the office, or if none, 
then the résidence of any person shall be considered for the purposes of this 
act to be his place of business. At the time of such reglstry and on or before 
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the flrst day of July, annually thereafter, every person who produces, Imports, 
manufactures, compounds, deals in, dispenses, sells, dlstrlbutes, or gives 
away any of the aforesaid drugs sliall pay to tlie said collecter a spécial tax 
at the rate of $1' per annum." (Certain persons are exempted.) "It sliall 
be unlawful for any person required to register under the tenns of this act to 
produce, import, manufacture, compound, deal in, dispense, sell, distribute, or 
give away any of the aforesaid drugs without havlng registered and paid the 
spécial tax provlded for in this section. * * * That the Commlssioner of 
Internai Revenue, with the approval of the Secretary of the Treasury, shall 
make. ail needful rules and régulations for carrylng the provisions of this 
act into effect." 

Sections 2, 3, and 5 make detailed provision for handling the drugs by per- 
sons re'gistered, for maklng record of drugs received, and for sale or barter of 
same only in pursuance of a written order on blank forms for whlch provision 
is made, and for préservation of such orders and the accessibility thereof to 
inspection by officiais of the Treasury Department, as well as to state and 
municipal officiais who are charged with enforcement of laws or ordinances 
thereof regulating sale and distribution of such drugs. Section 4 makes it un- 
lawful for any person not registered to ship or carry any of thèse drugs from 
one State to another, certain exceptions being enumerated. Section 9 pre- 
scrlbes that any person viola ting the act shall be flned not more than $2,000, or 
imprlsoned not more than 5 years, or both. 

Numerous errors are alleged. Those which we deem, important will be 
stated with the discussion of them In the opinion. 

William A. Morrow, of Chicago, 111., for plaintifï in error. 
Charles F. Clyne and Benjamin P. Epstein, both of Chicago, 111., 
for the United States. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

AIvSCHULER, Circuit Judge (after stating the facts as above). 
[1] 1. As to each of the counts in the indictment it is contended that 
because it is not alleged that Davis had his office or résidence in the 
first internai revenue district of Illinois and the allégation of his non- 
registry and nonpayment of the tax is only as to said First district, 
the indictment does not sufficiently allège Davis' nonregistry and non- 
payment of the tax. The argument is that, for anything to the con- 
trary appearing in the indictment, Davis might hâve been registered 
in some other district, and vi^ould therefore hâve had the right under 
the act to handle the drugs within the First district of Illinois, vifithout 
registering vi^ith, or paying the tax to, the collector of internai rev- 
enue therein. Does registry and payment of the tax in one internai 
revenue district of the United States entitle the registered person un- 
der such registry alone to handle the drugs in ail other revenue districts 
in the United States as he may do in the district of his registry? 

Section 1 requires a person proposing to handle the drugs to register 
"with the collector of internai revenue of the district his name or style, 
place of business, and place or places where such business is to be car- 
ried on," and it defines the place of business to be "the office, or if 
none, then the résidence" of the person. Distinction is thus made in 
the act between the "place of business" and the "place where such 
business is to be carried on." The act defines the first in prescribing 
that it shall be considered the office, if any, and, if none, then the rési- 
dence, of the applicant for registry. But evidently the place where 
the business is to be carried on may be anywhere in the United States, 
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and may be more than one place, as indicated by the use of the words 
"place" or "places." But the act does net provide that his place of 
business — i. e., his office or résidence — shall be the place where he is 
required to register. It prescribes in effect that he shall state his place 
of business (so defîned to be his office or résidence) by way of infor- 
mation, doubtless for the more certain identification of the applicant 
for registry and to facilitate officiai supervision, and tracing of the 
drugs. For instance, if his office (his place of business, if any, and, 
if none, his résidence) is in New York, unless he intends to carry on 
the business in New York, he need not register there; but if he de- 
sires to carry on the business of selling the drugs in the First district 
of Illinois, he must register in the First district, and when registering 
there he registers his place of business as New York, and will then 
further register the place or places wherein he expects to transact 
business in Chicago, and in such other places, if any, in which he in- 
tends to handle the drugs. But so registering thèse facts in the First 
district of Illinois does not entitle him to deal in such drugs in the 
various places other than said First district, which he may thus enu- 
merate. In order to make sales in any of the other districts which may 
be so enumerated, the applicant must there register and pay his tax 
in such district, wholly regardless of whether within any district in 
which he registers he actually bas an office or résidence. If, therefore, 
without registering and paying tax in the First district of Illinois, 
Davis therein actually dealt in, sold, or gave away the drugs, he was 
carrying on such business in said First district contrary to the provi- 
sions of the act, even though he might hâve registered and paid tax 
in some other district. It follows that, with respect to the allégations 
of nonregistry and nonpayment of the tax, the indictment is suffiçient. 

[2] 2. It is urged that the conspiracy alleged in count 2 fails to 
charge a conspiracy to unlawfully sell the drugs within the First dis- 
trict of Illinois, within which alone Davis' nonregistry is alleged. The 
count charges the conspiracy to hâve been formed at Chicago, which 
is within such First district, and that in pursuance of the conspiracy 
Davis did deliver, sell, and give away drugs at Chicago to the various 
persons alleged in the différent overt acts set forth in the count. Un- 
der the reasoning and conclusion of the Suprême Court in Hyde v. 
United States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. 
Cas. 1914A, 614, we hold that count 2 sufficiently charges a conspiracy 
to commit at Chicago the alleged offense. 

[3] 3. Another objection urged to the indictment is that the counts 
do not négative the exemptions from the opération of the act as there- 
in created in favor of certain persons. The exemptions referred to 
consist in the enumeration of certain classes of persons who are ex- 
cluded from the gênerai prohibition of the act, which the act clearly 
and completely sets forth wholly apart from the specified exemptions. 
The rule applicable to such cases is stated by the Suprême Court in 
United States v. Cook, 17 Wall. 168, 173, 21 L. Ed. 538, in thèse 
words : 

"If the language of the section defining the offense Is so entlrely separable 
from the exception that the Ingrédients constltuting the offense may be 
acxiurately and clearly defined without any référence to the exception, the 



WALLACE V. UNITED STATES âO& 

pleader may safely omit any sucli référence, as the matter contalned in the 
exception is matter of défense and must be sliown by tlie accused." 

The same ruie was recently applied by this court in Grand Trunk 
Ry. Co. V. United States, 229 Fed. 116, 143 C. C. A. 392. 

Section 8 of the act, which makes it unlawful without registry to 
hâve possession of the drtigs, and which likewise spécifies certain ex- 
cepted persons, has this proviso: 

"Provided, furtlier, that it sliall not be necessary to négative any of tlie 
aforesaid exemptions in any complaint, information, indietment or other 
writ or proceedlng laid or brought under this act; and the burden of proof of 
any such exemption shall be npon the défendant." 

It is claimed this has référence only to the exemptions specified in 
section 8. This might be so were it not for the words "any complaint, 
•* ■* * indietment, etc., brought under this act," which indicate the 
intended appHcation of the proviso to the entire act. Our conclusion 
is that under the stated rule of construction, as well as under this pro- 
viso, it was unnecessary in the indietment to négative the statutory ex- 
ceptions. 

[4] 4. Insufficiency of counts 6, 9, and 10 is urged, because in the 
allégations therein against Wallace, of aiding and abetting in the un- 
lawful sales charged in thèse counts to hâve been made by Davis, it is 
not stated that Wallace knew that Davis had not registered or paid the 
tax. The coimts charge that Davis unlawfully, knowingly, and felo- 
niously did sell, etc., not having registered or paid the tax, and that 
Wallace "unlawfully and knowingly did aid and abet said John Davis 
unlawfully, knowingly, and feloniously to seli, * * h= ^s in this 
count aforesaid." This question was dealt with in Coffin v. United 
States, 156 U. S. 432, 439, 15 Sup. Ct. 394, 39 L. Ed. 481, where 
similar language was held to be a sufficient allégation of the alleged 
abettor's knowledge of the unlawful character of the principal's act. 

[5] 5. Complaint is made of the denying of motion for défendant, 
at the close of government's case, to require the government to elect 
upon which of the counts conviction would be sought. Section 1024, 
Rev. Stat. (Comp. St. 1916, § 1690), is as follows: 

"When there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions conneeted together, or for 
two or more acts or transactions of the same class of crimes or offenses, which 
may be properly joined, Instead of having several indlctments the whole may 
be ioined in one indietment in separate counts; and if two or more indlct- 
ments are foimd in such cases, the court may order them to be consolldated." 

This indietment is within the purview of that section, and élection 
was properly denied. Pointer v. United States, 151 U. S. 396, 14 Sup. 
Ct. 410, 38 L. Ed. 208; Rooney v. United States, 203 Fed. 928, 122 
C. C. A. 230; McGregor v. United States, 134 Fed. 187, 69 C. C. A. 
477. 

[8, 7] 6. It is earnestly contended for plaintifï in error that the rec- 
ord fails to disclose any proof of the venue and that therefore there 
should be a reversai of the judgment. Careful perusal of the record 
reveals that no witness testified in so many words that the alleged con- 
spiring and selling and giving away occurred within the Northern dis- 
243 F.— 20 
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trict of Illinois. While direct testimony of such fact (in most cases 
easily available) is désirable for greater certainty, yet venue, like any 
other fact, may be shown by évidence, direct, indirect or circumstan- 
tial. On cross-examination Davis was specifically asked the varions 
places in Chicago where he had lived, and he named différent streets 
which in his ovvn testimony, as well as in the testimony of other per- 
sons, were referred to in connection with the acts charged, one of the 
streets being the same one on vi'hich it was testified Wallace's drug 
store was located ; indeed, Davis testified that one of the places where 
he lived in Chicago was in such close proximity to Wallace's drug store 
that from it he could see into the store, and that in the téléphone booth 
of that store, and sometimes in the cellar, Wallace would pass to Davis 
cocaine which Davis was to dispose of. Defendant's character witness 
Whitaker testified he knew Wallace was in the drug business in Chi- 
cago, having visited him at his place of business at Thirty-Ninth and 
State streets. Taylor testified to working for the city of Chicago, and 
to getting packages of drugs from Wallace's drug store on his way to 
work. With the varions streets thus identified by some évidence as 
lîeing in the city of Chicago, it was not necessary, in order to prove the 
venue, that each of the witnesses who thereafter referred to the same 
streets in connection with incriminating acts occurring thereon must 
again identify the streets as being in Chicago. The record fully war- 
ranted the jury in finding that the venue of the offense was proved in 
Chicago, which is in the First revenue district of Illinois. 

[8] 7. Evidence was offered by the government, and against objec- 
tion was received, to the effect that prior to March 1, 1915, when the 
Harrison Drug Act took effect, Davis had been convicted in the state 
courts of violating state laws against the sale of such drugs, that he had 
then received the drugs from Wallace, and that Wallace assisted him 
in the matter of obtaining bail and in defending him against those 
charges. Varions assignments of error attack the competency of such 
évidence. We think the évidence was compétent as bearing on the re- 
lations between Wallace and Davis, and on their state of mind and 
motive in the handling of such drugs after March Ist. Heike v. 
United States, 227 U. S. 131, 33 Sup. Ct. 226, 57 L. Ed. 450, Ann. 
Cas. 1914C, 128; Williamson v. United States, 207 U. S. 425, 28 Sup. 
Ct. 163, 52 L. Ed. 278; Thompson v. United States, 144 Fed. 14, 75 
C. C. A. 172, 7 Ann. Cas. 62. In the court's charge the jury was ad- 
monished that the occurrences prior to March Ist had no bearing upon 
the case, except by way of indicating the relations between the parties, 
and the purposes of their acts shown to hâve occurred on and after 
March Ist. 

[9] 8. The court having charged the jury that Davis was an ac- 
complice, and cautioned them with respect to the crédit to be given his 
testimony, défendant requested a similar charge respecting witnesses 
Gibson, Foster, Crawford, Taylor, and Moran, that "because of the 
fact that ail were found in possession of the drug, which was in viola- 
tion of the Harrison Act, and which made their offense intimately 
interwoven with the offense which it is alleged Wallace committed, and 
for that reason they are accomplices," and error is assigned for f all- 
ure to charge the jury accordingly. AU of those named were drug 
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addicts, whose possession of the drug as supplied by Davis appears to 
hâve been for their own use, save only that Taylor and Poster did 
not personally use ail of the cocaine which they received through 
Davis. Section 8 of the act is directed against and penalizes posses- 
sion of the drug by persons not having registered and paid the tax. 
But the Suprême Court held this section does not hâve référence to 
persons other than those included within the provisions of section 1, 
and that mère possession by one for his own use does not fall within 
the inhibition of the act. United States v. Jin Fuey Moy, 241 U. S. 
394, 36 Sup. Ct. 658, 60 L. Ed. 1061. From this it would foUow that 
possession of the drug by thèse witnesses for their own use would not 
constitute them violators of the law, and they could not for such rea- 
son alone be considered accomplices. 

[10] But, if it were conceded that ail of them were accomplices, 
there is no absolute duty on the court to give to the jury the usual 
charge cautioning them to exercise circumspection with respect to the 
évidence of accomplices, so that failure to give it would of itself be 
réversible error. Where testimony of accomplices is relied on by the 
government, it is recognized as the better practice for the court in its 
charge to direct attention to the complicity of the witnesses, and to 
duly caution the jury respecting such testimony. But error is not 
predicable merely upon failure to so charge the jury. In its most 
récent pronouncement upon that subject the Suprême Court said in 
Diggs and Caminetti v. United States (Jan. 15, 1917) 242 U. S. 470, 
37Sup. Ct. 192, 61L. Ed. 442: 

"It Is urged as a further ground of reversai of the judgments below that 
the trial court did not instruct the jury that the testimony of the two glrla 
w£is that of accomplices, and to be received with great caution and belleved 
only when corroborated by other testimony adduced in the case. We agrée with 
the Circuit Court of Appeals that the requests In the form made should not 
hâve been given. In Holmgren v. United States, 217 U. S. 609 [30 Sup. Ct. 
.588, 54 h. Ed. 861, 19 Ann. Cas. 778], this court refused to reverse a Judgment 
for failure to give an instruction of this gênerai character, whlle saying It was 
the better practice for courts to caution juries against too much reliance upon 
the testimony of accomplices and to require corroboratlng testimony before 
givlng credence to such évidence. While this Is so, there Is no absolute rule of 
law preventlng convictions on the testimony of accomplices if Juries belleve 
them, 1 Blshop's Criminal Procédure {2d Ed.) f 1081, and cases cited In the 
note." 

[11] 9. The last citation will dispose also of those assignments of 
error which are predicated upon the assumption that as to Wallace's 
participation in the alleged crime there was no corroboration of the 
testimony of Davis and Taylor, accomplices, by whose testimony alone 
it is claimed the complicity of Wallace was shown, and that, unless 
there is a corroboration of the testimony in this regard of thèse two, 
Wallace's guilty participation has not been established. The rule is, as 
above stated, that the testimony of accomplices will, if otherwise suffi- 
cient, alone support a conviction provided the jury believes it. Digg^ 
and Caminetti v. United States, supra ; United States v. Giuliani (D. 
C.) 147 Fed. 598; Ahearn v. United States, 158 Fed. 606, 85 C. C. A. 
428; Wigmore on Evidence, § 2056. 

[12-14] 10. It is contended that the record discloses no substan- 
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tial évidence showing Wallace guilty beyond reasonable doubt. If 
the juiy believed Davis' testimony, they were warranted in finding 
from it tliat Wallace, knowing Davis to be a man who, before the 
passage of the Harrison Act, was extensively engaged in illicit traffic 
in narcotic drugs through disposing of them to drug addicts, had an 
iinderstanding with Davis after the act was passed whereby, for mti- 
tual profit, they would violate the provisions of the act through Davis 
unlawfully selling to drug addicts the drugs supplied by Wallace ; 
that, pursuant to such understanding, Davis made sales of cocaine 
received from Wallace, to the persons named in the counts under 
which conviction was had ; that Davis, on receiving the price, paid 
Wallace his agreed share thereof— Davis, to the knowledge of Wal- 
lace being unregistered, and not having paid the tax, as required by 
the act, in the First Internai revenue district of Illinois, within which, 
as contemplated, the sales were made, both well knowing that, if 
Davis complied with the act, the sales to thèse unfortunates would be 
seriously hampered, if, indeed, not practically barred. 

We cannot say that Davis' testimony is of itself so unreasonable 
and improbable that a jury was not justified in believing it. It is cor- 
roborated by Taylor, who testified to long acquaintance with Wallace, 
who was instrumental in procuring employment for the witness with 
the city of Chicago; that he frequently purchased such drugs from 
Wallace prior to the Harrison Act, and that since the act became ef- 
fective, he had occasionally seen Davis in Wallace's store, and that 
one night the witness carried to Davis a package which Wallace gave 
him, and on another night he and Wallace delivered a package to 
Davis, both deliveries being at places distant from the store, and un- 
der circumstances indicating intended secrecy of the transactions ; and 
that Davis thus received the packages, containing, as Davis testified, 
large quantities of cocaine, which he "planted" in various places for 
future sale. 

As to this witness complaint is made that on the trial he first testi- 
fied denying ail knowledge of any such transactions after March 1, 
1915, and that when it appeared he had made prior statements under 
oath of such subséquent transactions, the court ordered him in cus- 
tody of the marshal, and that the next niorning he testified as above 
stated in regard to thèse subséquent transactions, implicating Wallace 
in an attempt to bave the witness omit any référence to them. From 
what is disclosed in the record, the action of the court respecting this 
witness was not unwarranted. The jury was cautioned by the court 
to examine carefully the conflicting stories told by this witness, and 
to détermine the truth from ail the évidence before them. The tes- 
timony that Wallace induced him to falsely deny thèse subséquent 
transactions was unquestionably prejudicial to the défense. But not 
more so in this than in any case where it is testified that a party to 
a transaction has attempted to suppress évidence bearing thereon. 
Evidence of such attempt is always admissible against the party mak- 
ing it, and is to be considered by the jury with ail the other évidence, 
in determining whether or not that is true which was so sought to be 
suppressed or concealed. Wigmore on Evidence, § 278. 

It cannot be said that the record is wholly barren of corroboration 
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of thèse witnesses. Haiiber, Moran, Johnson, and Poster testified to 
seeing Davis in Wallace's drug store at varions times after March 1, 
1915. On one occasion in April, Johnson and Poster wanted an ounce 
of cocaine, v/hich Davis told them would cost $21, and they watched 
him go into Wallace's store, coming back with a bottle containing the 
drug, which he gave them on payment of the money. From other 
witnesses it appeared that before March Ist Davis had been convicted 
at least twice of seîling such drugs in violation of the laws of Illinois, 
which drugs he had procured from Wallace, and that Wallace, on 
learning of his arrest, procured a bond for him and advanced him 
money to pay for the bond and for his défense against the charge, 
from ail of which the conclusion is warranted that Wallace was no 
stranger to schemes for the unlawful disposition of such drugs by 
Davis, and that Davis was during such time a fréquenter of Wallace's 
store, with apparently no business there except in connection with this 
surreptitious and unlawful output of narcotic drugs. 

There was practically no évidence offered to réfute the testimony 
of Davis and Taylor. The défense consisted substantially in the tes- 
timony of several witnesses to Davis' bad réputation for truth, some 
others who testified to Wallace's previous good character, and two 
médical experts who testified that "dope fiends," on becoming ad- 
dicted to the habituai use of narcotic drugs, bave no conception of 
truth, and that their testimony is utterly unreliable — Davis, Taylor, 
Johnson, Poster, Gibson, Doss, E. B. Davis, Crawford, Moran, and 
Hauber, ail witnesses admitting they were habituai users of cocaine 
or opium. It is upon such facts, personal to the witnesses, rather 
than upon any inhérent weakness of their testimony incriminating Wal- 
lace, that reversai is asked on the ground of want of substantial évi- 
dence to show guilt. 

However useful and bénéficiai to mankind the proper and scientific 
employment of such drugs bas proved to be, if part of the price paid 
for their habituai use is the blunting or distortion of the moral sensé, 
whereby the addict is less likely to comprehend or to state the truth, 
this fact, if appearing in évidence, is one from which, with ail the 
other facts and circumstances appearing, the jury must détermine 
where and what the truth is. If witnesses to prove unlawful sales 
of narcotic drugs are as a matter of law to be disbelieved and their 
testimony discarded from the fact alone that they are numbered among 
the unfortunate victims of the drug habit, it is readily perceivable how 
laws such as the act in question, having for their real object the due 
régulation of the handling of such drugs, would in many instances 
become practically inoperative through want of évidence to enforce 
them. While the necessities of a case, and the desirability of en- 
forcing the law, must not in any event permit conviction upon évi- 
dence less conclusive than such as shows guilt beyond reasonable 
doubt, a due degree of caution to avoid such outcome does not de- 
mand absolute rejection of the testimony of witnesses solely because 
the drug habit may tend to impair their perceptions, or to stimulate 
or duU the faculty for accurate observation, recollection, or relation. 
Where the witnesses relied on for conviction are such as those hère 
indicated, the jury must consider everything which the évidence re- 
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veals bearing upon the tnith or untruth of their testîmony, and as to 
such witnesses, as with ail others, should crédit what under ail the 
circumstances appearing they believe, and reject what they disbelieve. 
Nothing hère appears from which it may be inferred, or even sus- 
pected, that the jury did not so test thèse witnesses and this évidence, 
and we cannot conclude from the record that it discloses no substan- 
tial évidence upon which the jury might predicate the guilt of plain- 
tiff in error. 

[15] 11. Respecting the assignment of error challenging the sen- 
tence upon the ground that it is excessive, while it seems that a smaller 
fine and briefer terni of imprisonment might sufficiently hâve penalized 
the transgression and vindicated the law, we may not substitute our 
own discrétion for that of the District Court; and under ail the cir- 
cumstances we cannot find there was abuse of that court's discrétion 
in this regard. 

Finding no substantial error, the judgment îs affirmed. 



CROPPER et al. v. DAVIS. 

(Circuit Court of Appeals, Eightli Circuit. April 14, 1017.) 

No. 4498. 

1. CoNTBACTS ®=117(2, 7) — Restraint of Trade — Limitation as to Terkitobt. 

Plalntiff was engaged in a rating and collecting business, in which he 
solicited retail merchants, etc., as subscrlbers to a league, secured from 
such subscrlbers a llst of unpaid accounts, and Ilsted such debtors as did 
not pay when notifled in a crédit book or rating direetory. In such busi- 
ness he used forms, the resuit of 17 years or more expérience ; the forms 
being changea from time to time. He employed défendant in such business 
for 5 years, under a contract by which défendant agreed to dévote ail 
of his time to such business, and during such time to work at no other 
employment and engage in no other business, except when plalntiff al- 
lowed him to wlthdraw for the purpose of entering a Une of business or 
the employment of any individual, flrm, or company not using the plan, 
forms, or plan and forms of plalntiff in compétition tliereof. Held that, 
it being possible to ascertaln by évidence In what terrltory plalntiff did 
business, and whether another business of the same type would be In 
compétition with him, the contract was limited as to terrltory, and more- 
over, In vlew of the pecullar character of the business, the contract would 
not be invalid, if unlimited as to terrltory. 

2. Equity <S=>65<2) — Grounds fob Déniai, or Relief — Unclean Hands. 

Though debtors who paid were not speclally rated, where those who 
failed to pay were rated in accordance with a key whereby it was shown 
how many members had reported the debtor, whether the account was dls- 
puted or outlawed, whether the debtor was bankrupt, and whether letters 
to the debtor were returned, there was such a rating as, in the absence of 
fraud,, complled with subscrlbers' contracts and prevented the déniai of 
injunctlve relief, on the ground that plalntiff did not corne Into court with 
clean hands, in that he had been gullty of false and f raudulent représen- 
tations because hls business was not collecting by rating, or a System of 
rating, and because there was no rating in connection with the plan. 

Appeal from the District Court of the United States for the District 
of Nebraska; Page Morris, Judge. 

@=»For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexa* 
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Suit by Will M. Davîs against Walter L,. Cropper and another. De- 
t;ree for plaintiff, and défendants appeal. Affirmed. 

Hugh A. Myers and Cari T. Self, both of Omaha, Neb., for appel- 
lants. 

Irving F. Baxter, of Omaha, Neb. (Brown, Baxter & Van Dusen, of 
Omaha, Neb., on the brjef), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

SMITH, Circuit Judge. Will M. Davis, the appellee and plaintiff 
below, is and has been for many years a résidant and citizen of the 
State of Illinois, and Walter L,. Cropper and the Mutual Rating & 
Adjustment Association are the appellants and défendants below, and 
they for several years hâve been résidents and citizens of the state 
of Nebraska. The plaintiff has for between 15 and 20 years been con- 
ducting, with Chicago as his headquarters, a collection and so-called 
rating business throughout the North Central states under the name 
of the National Rating League. In connection therewith the plaintiff 
secured a copyright upon a book called "CoUecting by Rating" in 1910. 
On February 7, 1910, the défendant Walter L,. Cropper entered into 
a contract with the National Rating League by which he agreed to 
dévote ail his time during the next five years to the business of the 
League under its instructions, and during said time to work at no 
other employment and engage in no other business — 

■"except whea the National Eating League allows me to wltMraw for the 
purpose of enterlng a Une of business, or the employment of any indivldual, 
llrm, or Company, nelther of whlch uses the plan, forms, or plan and forms, 
nsed by the National Rating League, in comijetitlon therewith. The National 
Kating League, by allowing me to engage at such other employment or busi- 
ness, does not thereby forfeit its rights under this contract." 

Cropper remained in the employment of the League until about 
March 18, 1912. Shortly after leaving their employ he, as owner and 
manager, started a substantially similar business to that conducted by 
the League at Omaha, Neb., under the name of the Mutual Rating & 
Adjustment Association. In his new business he used substantially 
ail the forms devised by plaintiff, and embraced in his copyrighted book 
mentioned, and so far as can be told f rom the record copied the entire 
System of the plaintiffs. An agreed statement of facts was fîled in 
the District Court, f rom which the f ollowing is taken : 

(1) It is hereby stipulated and agreed that the allégations contained 
in complainant's bill of complaint, for the purpose of review, are to 
be taken and considered as true in ail respects, and that the copy of 
the contract between complainant, Will M. Davis, and the défendant 
Walter L- Cropper, referred to therein as "Exhibit G" and attached 
to the said bill, is a true copy of the instrument signed by said parties 
upon the date it bears, and that ail other exhibits attached to said 
bill of complaint are true copies thereof. 

(2) Complainant transacted his business under the name and style 
of "National Rating League." The défendant W. L. Cropper and 
Bessie M. Cropper transacted their business under the name and style 
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of "Mutual Rating & Adjustment Association." Neither the League 
nor the Association were incorporated. The character or method of 
complainant's business was known to the business world by the terni 
"Collecting by Rating." The défendants also used this term as de- 
scriptive of their business. 

(3) That the gênerai nature and plan of the business of the parties 
to this action is to secure contracts from retail merchants, doctors, 
and dentists, throughout the country, agreeing to become members 
and subscribers to said league and association, respectively, and at the 
same time, to secure from such subscribers a list of their unpaid ac- 
counts and take thèse up with such members and subscribers through 
:i System of correspondence. Thèse unpaid accounts, after notices to 
dcbtors, were printed in a rating book which is furnished to said 
subscribers. The solicitors are paid the compensation provided for 
under their contract— "Exhibit G" — according to the number of ac- 
counts they secure, when 10 or more of said accounts are tumed in, 
either by the soliciter or the merchants; frequently the solicitor was 
l)aid in advance by his employer. Complainant and défendant re- 
ceived their compensation out of collections made upon accounts sent 
in ; they receiving, per agreement with subscriber, the first $10 col- 
lected. The accounts, when turned into the office, were taken up by 
means of regular correspondence for the purpose of preparing and 
getting data for the rating book. If the accounts were received at the 
office, the debtors are notified to settle the same at once, if correct, 
as otherwise their name would appear in the rating book as owing the 
account. The solicitors were furnished with the blank forms referred 
to in the bill of complaint, together with the rating book, which shows 
what business the man is in, and whether or not the account is past due 
or disputed; and upon the listing blank the subscriber is supposed 
to list ail such accounts so turned into the office and he is furnished 
a rating notice, a personal notice sent out by the subscriber to his 
debtor, and with a rating statement, which the subscriber uses to make 
report to the office when the account has been adjusted. The debtor 
is supposed to adjust the account directly with the subscriber. Com- 
plainant relied upon members making reports to his office of collec- 
tions made from debtors whose, names and accounts had been sent it. 

(4) The forms used by complainant are the resuit of 17 years or 
more of expérience and as the resuit of trying out dififerent forms and 
changing them from time to time, but with few changes made during 
the past 6 years. Many of said forms were printed in the red book 
entitled "Collecting by Rating," attached to the bill as "Exhibit A." 
The book was duly copyrighted by complainant under the laws of the 
United States in the year 1910. No names were printed in the red 
guide crédit book or rating directory, other than those sent in by the 
merchants to whom accounts or sums of money were due and owing 
by the parties therein designated. If, after sending notice to the 
debtor and his name was printed in the rating directory or crédit book, 
he later paid the amount owing by him to the subscriber, the name 
was then omitted from such directory or record. The name of the 
book or directory used by the complainant, in which the names of 
delinquent debtors were listed, was "Red Guide and Crédit Record"; 
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the name of the book used by the défendants for the same purpose 
was "Rating Directory." 

The District Court granted an injunction enjoining the défendants 
from carrying on the business in violation of the terms and conditions 
of the contract dated February 7, 1910, up to and including February 
6, 1915, and enjoined the défendants — 

"from in any wise u.sing, giving away, or distributliig lu any business con- 
(iucted l)y tliem, or eitlier of tlieni, tlie said book eutitled 'Collecting by lîating,' 
and tUe book enlitled 'Red Guide aud Crédit Record,' and from in auy wise 
using, giviug awiiy, and distril-.utiug tlie fonns, notices, and printed ui'atter 
coutained iu said Itook, 'Coilecting by Rating,' and tliat said défendants, and 
eacli of tliein, " * * tlieir agents aud servants, and ail persons actiiig by 
(«• under their authority, be aud tliey are hereby peri)etually enjoined aud 
restrained from in auy wise iuakiug use in tlieir business of the terni 'Coi- 
lecting by Rating.' " 

A proper assignment of errors ■was filed in the District Court, but 
rule 24 of this court contains the following provision : 

"2. This brief sliaU * « * contain in order licre staled : * * * Second. 
A si)eci)!cation of tbe error.s relied upon which * * "* iu cases brought up 
by appeal the s]ii'citkatiou shall state, as i)artieularly as niay be, in what 
the decree is alleged to be erroneous." 

In the appellants' brief there is nothing which is called a spécifica- 
tion of errors, but there is a headiiig "Appellants' Contentions." The 
most libéral construction of the rule would rcduce us to consideriiig 
thèse ''contentions" and no other. Under thèse headings the appel- 
lants set f orth the following : , 

"(1) That the clause heretofore quoted in said coniract is uiu-easonable, uu- 
enfweeable. aud void as against public iwlicy, aud in rostraint of trade ; that 
it is without Uniitatiou as to siiace; that it is uulnuited not only to theUuited 
States, but as to the enïire globe. 

"(2) ïliat the appellee should hâve no staudiugiu a court of equity, for the 
rea.son, as is shown by the eviden'ce in the exhibits, em'bodied within the ab- 
stract of the agreed staleiueut of tacts, that lie was guilty of false représenta- 
tions in tbe coiiduct of hls business." 

It will be observed that there is no contention that plaintifiEs did not 
copyright the book called "Coilecting by Rating," that the same con- 
tained the forms used by the défendants and défendants thereby in- 
fringed the copyright, and that they were therefore rightfully enjoin- 
ed from continuing to use the same, and thèse cjuestions are not for 
considération by us. It bas been held, however, that a copying of any 
substantial part of a copyrighted book is an infringement. G. & C. 
Merriam Co. v. United Dictionary Co., 76 C. C. A. 470, 146 Fed. 354; 
Harper & Bros. v. M. A. Donohue & Co. (C. C.) 144 Fed. 491, affirmed 
bv the Circuit Court of Appeals, 76 C. C. A. 678, 146 Fed. 1023 ; List 
Pub. Co. V. Keller (C. C.) 30 Fed. 772 ; Ford v. Charles E. Blaney 
7\musoment Co. (C. C.) 148 Fed. 642, Brightley v. Littleton (C. C.) 37 
Fed. 103. 

[1] We will take up, then, first the plaintiffs' contention that the 
provision of the contract in question is invalid, because it is not limited 
in the territory to which it applies within the United States or the 
earth. The first defect in the contention made on this subject is that 
the facts alleged do not exist. The contract provides that, if the de- 
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fendant is released from his agreement to dévote five years to the busi- 
ness of the LeagTie under its instructions to enter another Une of busi- 
ness, it must be with an individual, firm, or company "neither of which 
uses the plan, forms, or plan and forms, used by the National Rating 
League, in compétition therewith." It being possible for the court to 
ascertain by évidence in what territory the plaintiiï did business, and 
whether another business of the same type would be in compétition 
with the plaintifif, the contract was clearly limited to the territory thus 
described, and défendant was precluded from engaging in the like busi- 
ness as the plaintifif as clearly as though it had donc so by geographical 
description. There is therefore no basis in fact for this contention. 

It appears from the bill and is admitted that the défendants were 
carrying on business in Nebraska, North and South Dakota, lowa, 
Kansas, and Oklahoma, and this is a part of the territory in which ac- 
cording to the admitted allégations the plaintifï was doing business. 
It was first held in the fiifteenth century that contracts of the character 
hère referred to were invalid as in restraint of trade, but the lapse of 
five centuries has greatly modified the holding upon this subject. In 
Standard Oil Co. of New Jersey v. United States, 221 U. S. 1, 31 Sup. 
Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734, 
and United States v. American Tobacco Ce, 221 U. S'. 106, 31 Sup. 
Ct. 632, 55 L. Ed. 663, the Suprême Court construed the Sherman An- 
ti-trust Law (Act July 2, 1890, c. 647, 26 Stat. 209) in accordance with 
the common law to require that the restraint to make it illégal should 
amount to unreasonable or undue restraint of trade as it held the com- 
mon law had done. This change from the holding of the fifteenth cen- 
tury had been graduai. The first departure from the old rule was to- 
hold that such contracts were valid if reasonably limited as to time and 
place. The contract hère in question was limited as to time to the life 
of the contract and fully complied with the holdings of that period. 
About 1830 a second change began to be apparent in the rulings of the 
courts upon the subject and now the rule is that a restrictive contract 
should be tested by determining on the facts of the particular case 
whether the restriction upon one party is greater than is reasonably 
necessary for the protection of the other party. Hall Mfg. Co. v. 
Western Steel & Iron Works, 142 C. C. A. 220, 227 Fed. 588, L. R. A. 
1916C, 620. In Prame v. Ferrell, 92 C. C. A. 374, 166 Fed. 702, it 
was held that, though there was no spécifie limitation as to territory in 
the contract, it was valid at least throughout the United States. In 
Harrison v. Glucose Sugar Refining Co., 53 C. C. A. 484, 488, 116 
Fed. 304, 308, 58 E. R. A. 915, it is said: 

"It is urged that the contract In question Is one In restraint of trade be- 
caiise of the covenant that dtiring; the stipulated time of service the appel- 
lent would not, dlrectly or indlrectly, become interested in the specifled busi- 
ness withln a radius of 1,500 miles from the clty of Chicago otherwlse than 
under his engagement with the appellee. The doctrine of restraint of trade 
had its blrth in. conditions anciently obtaining, and now greatly changed. 
Then the area of trade was confined withln narrow territorial bounds. Inter- 
commimication has become largely extended, and trades anciently limited to- 
a small locality hâve become national in their estent. The rule is Iwttomed 
upon the considération whether such a covenant was broader than the cove- 
nantee required for his protection. The restraint must not be arbitrary, but 
should be limited. It must be reasonable with respect to time and to th» 
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area within wMch the covenantee prosecutes his business. Beyond tbis, re- 
streint Is unnecessary and Invalid." 

In Knapp v. S. Jarvis Adams Co., 70 C. C. A. 536, 540, 135 Fed. 
1008, 1012, it is said : 

"With. respect to the terrltorj' to whlch tUe restriction should apply, the 
nile bas always been that It inlght extend to the Umlts wherein the plalntllï's 
trade would be llkely to go. The changes whlch bave marked the course of 
Judicial décisions In modem times seem to consist in conform'ing the appli- 
cation of the rule to the constant development of the faeiUtles of commerce 
and the enlargement of the avenues of trade. In Harrison v. Glucose Sugar 
Refining Co., 53 0. C. A. 484, 116 Fed. 304, 58 K R. A. 915, a valuable case 
upon tbis subject, and having niany analogies to tbe présent, Judge Jenklns 
refers to several cases of bigh autbority in wbicb there was no territorial re- 
striction wbatever." 

In Carter v. Alling (C. C.) 43 Fed. 208, 211, Judge Blodgett says: 

"The only défense seriously inslsted upon in the case Is that tbis contract 
is void as a c-ontract In restraint of trade. There is no différence between 
counsel as to the ténor and scoi)e of the earlier English doctrine upon the 
subject of contracts like that now under considération. It was beld that tbey 
were contrary to public policy and void ; but, as the later cases camte before 
the court, this doctrine was rauch relaxed, and the flrst modification of tbe doc- 
trine was the récognition of tbe validity of contrac-ts of tbis nature wbere tbe 
restraint was limited as to space or time, and reasonable in its nature, and 
tbe reported cases are abundant In wbicb an undertaking by one person not 
to carry on a glven business within a liiulted area and within a flxed period 
of time bas been sustained, and a breach of tbe undertaking enjoined, in a 
court of equlty. In later years a furtber relaxation of the old rule bas 
grown up botb In England and America, and the courts hâve repeatedly recog- 
nized the validity of contracts in restraint of trade througbout an entire state 
or country, wbere sucb restraint was not unreasonable, lu view of tbe nature 
and extent of the business of the covenantee." 

In Gibbs v. Baltimore Gas Co., 130 U. S. 396, 409, 9 Sup. Ct. 553, 
,557(32 L. Ed. 979), it is said: 

"The décision in Mitchel v. Reynolds, 1 P. Wms. 181, s. c, Smlth's Tjeadlng 
Cases (7tb Bng. Ed.) 407 (8tb Am. Ed.) 756, Is tbe foundatlon of the rule in 
relation to the Invalldity of contracts in restraint of trade; but as it was 
made under a condition of thlngs, and a state of society, différent from those 
whioh now prevail, the rule laid down is not regarded as inflexible, a)id has 
been considerably modlfled. Public welfare is flrst considered, and if it \>e not 
involved, and tbe restraint upon one i>arty is not greater than protection to 
the otber party requlres, the contract iiiay be sustained. The question is, 
whether, under tbe partleular eircurnstances of the case and the nature of 
the particular contract involved in it, the contract Is, or is not, unreasonable," 

In the House of L,ords in the case of Nordenfelt v. Maxim Norden- 
felt Guns & Ammunition Company, [1894] Law Reports, Appealed 
Cases, 535, the whole history of this question was carefully oxamined, 
and it was held that under the modem rule a contract that a patentée 
and manufacturer of guns and ammunition for purposes of war, in 
connection with a sale of the business, that he would not for 25 years 
engage, except in behalf of his vendee, either directly or indirectly, in 
the business of a manufacturer of guns or ammunition, was valid and 
binding upon him, though the contract was unrestricted as to space, and 
that he could be enjoined from a violation of his contract in that re- 
_gard. The opinions in that case are quite instructive as to the history 
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of this form of litigation and the development of the law pertaining 
thereto. In Joyce on Injunctions, p. 688, § 457, it is said: 

"The former gênerai rule was tliat, wliere an affimfative engagement of 
Personal service could not be enforced by a deeree for spécifie performance, 
a court of equity would not enjoin the breacli of a collatéral négative covf- 
nant by the obligée not to serve elsewhere durlng the period of the atîjrmu- 
tive engagement; but, In later times, such négative covenants hâve been en- 
forced by injunction, where the complainant shows suffieient e<iuitJes." 

In 14 Ruling Case Law, p. 388, § 88, it is said : 

"Where a eontract of employment provides for the renditlon of services f<)r 
a specified period and that the employé wlll not engage in the same business 
during that period, the right of the employer to an injunction, in aid of 
spécifie performance, is regarded as governed by the rules relating to th<; 
spécifie performance of coutracts for personal service." 

It should be borne in mind that a distinction must exist between 
compelling one to keep bis eontract of employment and forbidding him 
to work for his rival in the same line. The first would require invol- 
untary servitude in violation of the Thirteenth Amendaient to the Con- 
stitution, while the second would not be subject to that criticism. In 
view of the lapse ai time there can be no question as to the injunction 
except as to the damages for its wrongful procurance. In view of the 
peculiar character of the business hère involved, \ve are of the opinion 
that the eontract would not be invalid if unlimited in the territory eov- 
ered by it, but as already indicated we think the territory is accurately 
defined in the eontract. 

[2] Without assuming the correctness of the further propositions 
announeed by the appellants, we deem the following suffieient atiswer 
thereto. It is said the appellee represented to his customers and to the 
publie generally that lie was carrying on a business of "Colleeting by 
Rating" when as a matter of fact he neither made nor published a 
"rating of any individual or firm." It is true those who paid were not 
speeially rated. They were treated upon the theory that the fact that 
a man's réputation was never called in question is a good rating. As 
to those who failed to pay they were rated in aecordance with a key set 
forth in the "Red Guide and Crédit Record." This key showed that 
those marked "B" had been reported by two members, and those mark- 
ed from "C" to "I" had respeetively been reported by three to nine 
members ; those marked "z" were disputed accounts, "y" letters re- 
turned, "x" outlawed accounts, and "bk" bankrupt. This was such a 
rating as, in the absence of fraud, would comply with the League's 
contracts. 

The défendants apparently rely on the proposition that he who 
cornes into a court of equity must come with clean hands, and hère 
chieily rely on matters heretofore stated that by the publication or use 
of the copyrighted forms, together with the red book and crédit guide 
and colleeting by rating, the appellee has been guilty of false and 
fraudulent représentations to the publie in his business; that the ap- 
pellee's plan of business is not colleeting by rating, or System of rating, 
and there was no rating in connection with his plan. In Wikler Manu- 
facturing Co. v. Corn Products Co., 236 U. S. 165, 172, 35 vSup. Ct. 
398, 400 (59 h. Ed. 520, Ann. Cas. 1916A, 118), the court said: 
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"And this Is but a form of statlng the elementary proposition that courts 
may not refuse to enforce an otherwise légal contract beeause of some indirect 
benefit to a wrongdoer whlch would be afforded from dolng so or somte remote 
ald to the accompllshment of a wrong whlch might possibly resuit — doctrines 
of such universal acceptance that no citation of authority Is needed to demon- 
strate their existence, especially in view of the express rullng in OonnoUy v. 
Union Sewer Pipe Co., 184 U. S. 540 [22 Sup. Ct. 431, 46 L. Ed. 6T9]." 

In Talbot v. Independent Order of Owls, 136 C. C. A. 268, 220 Fed. 
660, this court said : 

"Nor does the évidence whlch Is found in this record upon which the de- 
fendants rely to defeat the plalntiCfs, and to bring this suit under the ban of 
the princlple, 'He who cornes Into eqiiity must come wlth clean hands,' sus- 
tain that défense. That princlple does not repel ail sinners fronï the preclucts 
of courts of equity, nor does it disqualify any plalntiff from obtainlng full 
relief there who has not done Inequity in the very transaction conceminK 
whlch he complains. The wrong which may be Invoked to defeat hlm must 
bave an immédiate and necessary relation to the equity for the enforceuient 
of which he prays." 

The decree of tbe District Court is affirmed. 



KAWIN & CO. V. AMERICAN COLORTYPE CO. 
(Circuit Court of Appeals, Seventh Circuit, April 10, 1917.) 

No. 2289. 

1. Courts <g=40.5(5)— Circuit Court of Appeals— Jurisdiction— Cases In- 

voLviNG Jurisdiction of District Court. 

Though the question of the District Court's jurisdiction was ralsed in 
that court by défendant and decided agalnst It, défendant was not re- 
quired to talîe the ca.se dlrectly to the Suprem'e Court, but eould appeal 
to the Cii'cult Court of Appeals from the judgment agalnst It on the 
merits, aud hâve the question of jurisdiction certifled by that court. 

2. Courts i®=3;>23~ Diversity of Citizenship— Admissions— Faii.ure ïo Trav- 

erse OR Deny. 

An allégation In the déclaration as to diverslty of citizenship was prima 
facie proof tbereof, and unless It was traversed, and proof made to the 
contrary, it was establlshed as by default. especially where défendant, 
an Illinois corporation, In Its plea of set-off, alleged that plalntiff was a 
citizen of New Jersey ; this amountlng to an admission, in the absence 
of any plea or évidence to the contrary. 

3. Corporations <S=657(3), 661(7) — Foreign Corporations — Contkacts — 

Rio HT TO Sue. 

A State statute (Ilurd's Rev. St. 111. 191,5-16, c. 32, § 67g) requirlng the 
flling of reports, and providing that no suit may be m'aintalned upon any 
clalm, wbether arislng out of a contract or tort, In any court in the staté, 
unlesa the statute shall be eomplled wltli. simply provides the penalty of 
exclusion from the state courts, and does not invalldate a contract on 
which a cause of action has arisen and beconie complète before the f allure 
to file the report, and an action thereon may be m'aintalned in the fédéral 
court 

4. Evidence <®=5213(2)— Admissions— Offers or Compromise. 

The admission of an ofCer to pay an undlsputed claim and get a full 
discharge was not erroneous, as the admission of an oiïer of compromise. 

5. Triai. <©=382— Ob.iections to Evidence— General ob Specific Objections. 

There was no error in admitting évidence over a gênerai objection stat- 
lng no ground of objection. 



©sjFor otUer cases see same topic & KEY-NUMBER In ail Key-Nurabered Dlgests & Indexes 
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6. WiTNESSES <®=»275(1)— Cboss-Examination op Pabtt— Scope. 

On the cross-examlnatlon of a stockholder in thé défendant corporation, 
a wlde latitude was pemïlssible. 

7. WiTNESSEs ®=»275(1)— Ckoss-Examination of Paety— Discrétion. 

The court bas a wlde discrétion In the matter of the examinatlon of an 
adverse party. 

8. CusTOMS AND UsAGES <g=3l7 — Vaeting Terms OF Wbitten Contrac.t. 

In an action for breach of a contract to purchase Christm'as cards to be 
delivered as ordered, the admission of testimony as to the reasons why 
the cards were not eut and packed before they were ordered dld not varj' 
the wrltten contract, where It tended to show a usage of the trade, known 
to the parties, and in the llght of which the contract was made. 

■9. Sales i®=»387— Actions for Damages— Questions fob Jury. 

In an action for damages for a buyer's failure to accept Chrlstmfas 
cards under a contract for the sale of Christmas and New Year cards, 
where the évidence that the buyer had waived further delivery of New 
Year cards was clear, the court was justlfled in decUnlng to submit thls 
issue to the jury. 

10. Sales <®=»S1(5) — Necessity of Tender by Seller. 

Under a contract for the sale of 4,500,000 Christmas cards, to be de- 
livered as ordered and ail to be taken by December 15th, the seller was not 
required to tender the entire quantity on or before December 15th, without 
orders from the buyer. 

11. Sales <S5=581(5)— Time fob Delivebt Aftee Demand. 

Where 2,000,000 of the cards remained unordered and undellvered on 
December 14th, on which date the buyer asked prompt delivery of the bal- 
ance of the cards, the seller was entltled to a reasonable tlme wlthin which 
to deliver. 

12. Sales ®=»340— Remédies of Seller— Actions for Price. 

TJnder the rule in Illinois, the seller, upon the buyer's refusai to accept 
goods tendered or ready for delivery, hns the option to vest the buyer wlth 
title, notwithstanding Its refusai to accept and sue for the contract priée. 

13. Courts ®=>367— Décisions of State Courts— Authoeity in Fédéral 
Courts. 

The holding of the Illinois courts that, upon a buyer's refusai to ac- 
cept goods, the seller may at bis option vest tltle In the buyer and sue 
for the price, Is binding on a fédéral court sltting in Illinois and adjudlcat- 
ing an Illinois agreement, as such court must follow the state décisions 
on matters of personal as well as real property. 

14. Courts <©=3372(4)— Décisions of State Courts- Autiiobity in Fedebal 

CtiUBÎS. 

Even though In Illinois the recovery of the purchase price of goods 
which the buyer refuses to accept Is deemed merely the proper measure 
of damages for breach of the contract, and title vests only on satisfaction 
of the judgnient. the fédéral courts, while not bound to follow the state 
décisions, nevertheless, for the sake of hannony and to avoid confusion, 
wIU leau towards au agreement of vlews wlth the state court, if the 
question seems balanced wlth doubt. 

15. Sales ®=>.340— Remédies of Selleb— Actions fob Pbice. 

Where a buyer refused to accept Christmas cards, which at best were 
not marketable in any i-eal sensé untU long af ter the breach, the seller was 
not conipelled to keep them and recover the différence between the con- 
tract price and a hlghly uncertaln nïarket value, but mlght sue for the 
contract price. 

16. Sales ©=340 — Remédies of Selleb— Actions fob Pbice. 

Where goods were tendered by the seller or ready for delivery and 
appropriated to the contract, the seller, upon the buyer's refusai to ac- 
cept, may recover the purchase price under the common counts. 

■^:=>FoT otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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17. New Trial ©=564— Coriîection oit Verdict— Habmless Ereob. 

Where the jury rendered a sealed verdict, which contained data from 
which a properly worded verdict could be arrlved at, but vvas irregular 
in resi^et to a deflnlte flnding of tlie amount of damages, the error, if any. 
In reimpaneling tlie jury to correct tliis teclinical irregularity, was a mère 
formality, and not ground for a new trial. 

18. Pleading <s=>173—Replication—Form— Conclusion. 

Wliere the replication to a plea settlng up plaintifTs failure to comply 
vcith statutes governing foreign corporations set up no new matter by 
way of Inducement, but matters which constituted merely an admission of 
the matters of inducement alleged in the plea, it properly concluded to 
the country, instead of with a vérification. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by the American Colortype Company against Kawin & Co.^ 
a corporation. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

American Colortype Company, herein called plaintiflC, a New Jersey corpora- 
tion, brought this suit against Kawin & Company, défendant, an Illinois cor- 
poration, for failure of the latter to take and pay for certain Christmas and 
New Year cards ordered by the latter on July 12, 1911, to be delivered as 
ordered and ail to be taken by Becember 15, 1!)11. The contract of pur- 
ehase was by letter, and called for 4,500,000 Christmas and 500,000 New 
Tear cards at $1.50 per thousand. The letter contained the phrase "same 
subjects as 1910." On December 14, 1911, there remained unordered and un- 
dellvered about 2,000,000 of the Cbrlstmas cards and about 150,000 of the 
New Tear cards. On this day Kawin & Co. wrote a letter asking for prompt 
delivery of the balance of the cards. Plaintiff recelved this order on the 
15th of December, 1911, and on the 16th sent a letter stating the goods would 
be sent at once, immediately sending on 320,000 of the Christmas cards, and 
on December 18th 800,000 more. On the 19th of December following, défend- 
ant wrote a letter declining to receive the 320,000 of cards, because there 
were no New Year cards, and that, the same not havlng been delivered by 
the 15th of December, it would receive no more cards under the contract. De- 
fendant undertook to retum the 320,000 lot, but on plaintiff's refusai to accept 
them placed the same in storage and notified plaintiff. 

The suit was brought for the purchase price, on the theory that the cards 
were ready for delivery within a reasonable tlme after they were ordered, that 
they were appropriated to défendant, and that a sale was efi'ected, so that de- 
fendant became liable for the contract pricc. The cause went to a jury, whlob 
rendered a verdict upon that basls. It appears in évidence that after the 
delivery of about 320,000 of the New Year cards, and on September 8, 1911, 
plalntifC advised défendant that its stock of New Year cards was exhausted. 
and inqulred whether défendant would insist on the balance of the 500,0()() 
New Year cards, which would involve the printing of a new édition of approx- 
imately 1,500,000 cards. Défendant replied that it would not requlre that to 
be done. On December 2, 1911, défendant claims to hâve asked plaintiff to 
look around and see if it could not find more New Year cards. Plaintiff re- 
plied that it did not hâve any. This was f ollowed by the repudlating letter of 
December 19, 1911. A letter of December 7, 1911, from défendant to one of 
its salesmen, was admitted in évidence, from which it mlght appear, and thê 
jury might hâve found, that défendant was then looking for an excuse to 
avoid taking the balance of the cards. With référence to the phrase "same 
subjects as 1910," it appears that during that year the same parties had 
made a contract whereby défendant was obligated to take and plaintiff 
agreed to deliver 20,000,000 New Year and Christmas cards, of which 14,000,- 
000 had been prlnted when défendant asked to hâve the order reduced. Only 
9,000,000 of thèse were delivered, plaintiff seemingly acceptlng the counter- 

âssFor other casea see same topic A KEY-NUMBQR tn ail Key-Numbered DigesU & Indexe» 
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manding order, leavlng 5,000,000 on plaintiff's hands. It scems from the 
évidence the jury was warranted in flnding that tliese last-named cards were 
in mind' and covered the "subjects" referred to in the contract letter ol .Tuly 
12, 1911. But that contract did not amount to a présent sale of the 1910 
cards, or to an agreement to dellver those specitted cards that were theii on 
hand. Those cards were in large sheets, which only required cnttlng up into 
cards as ordered, and were of designs selected by and printed for défendant, 
and suitable for any year. The évidence tended to show that upon receipt 
of the order of December 14, 1911, they were eut and packed for delivery. 
Défendant was familiar with the steps necessary to be taken to prépare them 
for delivery when cards were ordered. 

The déclaration conslsts of two spécial counts, and the common coiints. 
Défendant filed six pleas: (1) Non assumpsit, to wliich a slmiliter was filed. 
(2) A plea of set-off, containing the common counts to set ofl: certain com- 
missions or percentages claimed on account of sales of plctures made by plain- 
tlff to a third party, amounting to $2,000, to which iilaintifC filed a replieatiOn 
of non assumpsit, to which replication a simillter was flled. (3) A plea setting 
up plaintifC's failure to comply with certain statutes of the state of Illinois 
requlring the filing of its charter, etc., betore being qualifled to do business in 
the state. A replication to thls plea denied such failure and concluded to the 
country. To this a slmiliter was flled. (4, 5, and 6) Three pleas setting up 
failure of plaintifC to malîe report to the secretary of state of Illinois as pro- 
vided by statute requlring corporations so to do, etc., and flxlng penalties, 
such as the eancellation of its (-harter. To thèse pleas a joint demurrer was 
flled, and sustaiiied by the court, which ruling was duly excepted to by the 
défendant. At the close of the évidence the cause was submitted to the jury, 
which was dlrected to bring In a sealed verdict. This verdict contained 
data from which a properly worded verdict could be arrlved at, but was in 
respect to a deflnite flnding of the amount of damages due to plaintifC irregu- 
lar. After the verdict was retidered the jury disbanded. They were on 'lie 
next morning reimpaneled and resworn, and proeeeded to make their ver- 
dict plainer and more deflnite, rendering a verdict for §11,119.47, upon which 
the court entered judgment and ordered exécution. 

For error défendant asslgns the followlng, viz.: The court sustalned the 
demurrer to the fourth, flfth, and sixth pleas. It admitted in évidence certain 
offers of compromise and a letter to one of its employés wrltten by défendant, 
over its objection. It refused the motion of défendant to instruct the jury to 
flnd for défendant. It instructed the jury that the contract in suit vi'as seija- 
rable. It refused to Instruct the jury that plaintifC was not bound to de- 
liver the cards in suit without an order before the close of business on De- 
cember 15, 1911. It instructed the jury that the order in suit was severable. 
It refused to instruct the jury that no recovery could be had for want of 
mutuallty. It refused to instruct the jury that, no damages having been 
proved, no recovery could be had. It refused to instruct the jury that, unless 
plaintiffl was ready to dellver the whole of the cards on December 15, 1911, no 
recovery could be had. It charged the jury that plaintiff was entltled to a 
reasonable time in which to comply with the order of December 14th. It 
permitted the jury, after it was disbanded, to reassemble and amend its 
verdict. 

Other facts appear in the opinion. 

Jacob Ringer and Matthias Concannon, both of Chicago, III., for 
plaintiff in error. 

John M. Zane, of Chicago, 111., for défendant in error. 

Before KOHLSAAT, MACK, and ALSCHUIvER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 

[1J Plaintiff moved to dismiss the writ of error herein upon the 

ground that, défendant having raised the question of the jurisdiction 

;of the District Court to render the judgment complained of, it fol- 
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lows that the case should hâve gone directly to the Suprême Court. 
We find no merit in the point. In United States v. Jahn, 155 U. S. 
109, 15 Sup. Ct. 39, 39 L. Ed. 87, it is said: 

"If the question of jurisdictlon is in issue, and tlie jurisdietion sustained, 
and Judgment on the merits is rendered in favor of the plaintltf, then the 
défendant can elect either to hâve the question certllied and come directly to 
thls court, or to caiTy the whole case to the Circuit Court of Appeals, and the 
question of jurisdietion can be certifled to by that court." 

This we deem to be the law at this time appHcable to the présent 
case. We theref ore deny the motion to dismiss. 

[2] Défendant raised, as a question going to the jurisdietion, that 
it does not appear that diversity of citizenship exists between the par- 
ties. The déclaration sets out the diversity of citizenship, but no évi- 
dence seems to hâve been taken on that matter. It is nowhere denied 
in terms, but défendant insists it was traversed by the plea of gênerai 
issue. We regard this as without merit. The question was not raised 
by plea iiî abatement. In Illinois the common-law rules of practice 
prevail. There was no plea denying the citizenship of the parties as 
alleged in the déclaration. That allégation was for the purposes of 
the présent motion prima facie proof of the fact, and unless it was 
traversed, and proof made to the contrary, it was established as by de- 
fault. We held in Adams v. Shirk, 117 Fed. 801, 55 C. C. A. 25, that, 
even when raised by plea in abatement, défendant had the burden of 
proving the lack of diversity of citizenship, when the proper averment 
appeared in the pleading b)^ the plaintiff. This is approved in Every 
Evening Printing Co. v. Butler, 144 Fed. 916, 75 C. C. A. 657; 
Hill V. Walker, 167 Fed. 241. 92 C. C. A. 633; Hartog v. Memory, 
116 U. S. 588, 6 Sup. Ct. 521, 29 L. Ed. 725 ; Barry v. Èdmunds, 116 
U. S. 550, 6 Sup. Ct. 501, 29 h. Ed. 729; Pike County v. Spencer, 
192 Fed. 11, 112 C. C. A. 433; Water Works v. Ryan, 181 U. S. 409. 
21 Sup. Ct. 709, 45 L,. Ed. 927. Moreover, it was charged by défend- 
ant in its second plea that plaintiff was a citizen of New Jersey. In 
the absence of any plea or évidence to the contrary, this amounted to 
an admission. 

[3] The assignment of error on the part of the court in sustaining 
the demurrers to the fourth, fifth, and sixth pleas is not well taken. 
The pleas concède that plaintiff had duly qualified to do business in the 
state of Illinois and was still so qualified, but allège that, after the 
contracts had been executed, the breaches thereof arisen, and the cause 
of action become complète, plaintiff had failed to file an annual re- 
port, which failure precluded it, under the terms of the statute of Illi- 
nois, from maintaining a suit, not only in the state, but also in the 
fédéral, court. The language of the statute, so far as pertinent, is, 
"No suit may be maintained either at law or in equity upon any claim, 
légal or équitable, whether arising out of contract or tort in any court 
in this state" (Hurd's Rev. St. 1915-16, c. 32, § 67g) unless the statute 
shall be complied with. It will be seen that the statute does not under- 
take to make the contract void, but simply provides the penalty of 
exclusion from the state courts. It appears tiiat the contract was in 
force between the parties prior to the default alleged. Such default 
on the part of a corporation would not ha-ve rétroactive effect. The 
243 F.— 21 
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contention of défendant has been many times denied by the courts. 
David I^upton's Sons Co. v. Automobile Club, 225 U. S. 489, 32 Sup. 
Ct. 711, 56 L. Ed. 1177, Ann. Cas. 1914A, 699; Building & I^an 
Ass'n V. Bedford (C. C.) 88 Fed. 7 ; Blodgett v. Lanyon Zinc Co., 120 
Fed. 893, 58 C. C. A. 79 ; Groton Bridge Co. v. American Bridge Co. 
(C. C.) 151 Fed. 871; Johnson v. Breweries Co., 178 Fed. 513, 101 C. 
C. A. 639; Thomas v. Birmingham Ry. & Power Co. (D. C.) 195 Fed. 
340; Cedar Works v. Buckner (C. C.) 181 Fed. 424; Loomis v. 
Peoples Const. Co., 211 Fed. 453, 128 C. C. A. 125; Bank v. Construc- 
tion Co., 208 Fed. 976, 126 C. C. A. 64; Boatmen's Bank v. Fritzlen, 
221 Fed. 154, 137 C. C. A. 514; Dunlop v. Mercer, 156 Fed. 545, 86 
C. C. A. 435 ; Butler Bros. Shoe Co. v, U. S. Rubber Co., 156 Fed. 1, 
84 C. C. A. 167. 

[4-7] The error based on the admission of Exhibits M and M^ can- 
not avail. Exhibits M and M^ amounted only to an offer to pay an 
undisputed claim and get a full discharge. Exhibit E was compétent 
to show a tender. There was no prejudicial error in allowing ail of 
thèse to go in évidence. When Exhibit Y was offered, the objection 
was gênerai, and no ground of objection was stated. The letter was 
admitted as a part of the cross-examination of Pincus Kawin, a stock- 
holder of défendant. In such a case wide latitude is permissible. In 
the présent case the reasons for defendant's refusai to take the goods 
are not foreign to the cross-examination. The court had a wide dis- 
crétion in the matter of the examination of an adverse party. We are 
satisfied from the record that the introduction of the letter did not 
préjudice defendant's case. It had a bearing also upon the alleged 
slump in the market price of thèse cards. 

[8] We are not impressed with the assignment based on the admis- 
sion of the testimony of the witness Sheridan. His testimony as to 
the reasons why cards were not eut and packed before they were or- 
dered was not a departure from the rule with regard to varying writ- 
ten contracts. It tended to show a usage of the trade, known to the 
parties, and in the light of which the contract was made, and did not 
serve to modify or vary the contract. 

There was no error in refusing to instruct the jury to find for the 
défendant. The record discloses no situation which would hâve war- 
ranted such a course. 

[9-11] It is unnecessary to détermine whether or not the contract 
is severable as to the Christmas and New Year cards, because of the 
waiver by défendants of any further delivery of New Year cards. 
The évidence of this waiver is so clear that the court was justified in 
declining to submit that issue to the jury. There was no default on 
the part of the plaintiff in the performance, in substance, of the terms 
of the contract of sale. Clearly the contract did not contemplate that 
plaintiff tender the entire quantity on or before December 15th without 
orders from défendant; and, when the order of December 14th was 
given, plaintiff was entitled to a reasonable time within which to de- 
liver. Alwart Bros. Coal Co. v. Royal Colliery Co., 211 Fed. 313, 127 
C. C. A. 599; 234 Fed. 20, 148 C. C. A. 36. 

[12] Défendant assigns for error the fact that the trial court refus- 
ed to instruct the jury, in effect, that there could be no recovery for 
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the 320,000 cards delivered, but not accepted, or for the 832,000 ten- 
dered on December 18, 1911, but not accepted by défendant, or for the 
933,000 cards ready for delivery. The contract was an Illinois con- 
traet. Under the décisions of that state (Bagley v. Findlay, 82 111. 
524; Osgood v. Skinner, 211 111. 229, 71 N. E. 869) plaintiff had the 
option, under the facts of this case, to sue for the contract price — 
in effect, to vest défendant with title, notwithstanding his dissent. 
This the plaintiff did. The cards had ail been appropriated to défend- 
ant. In Star Brewery Co. v._ Horst, 120 Fed. 246, 58 C. C. A. 362, 
there had been no appropriation, or order for delivery, and the con- 
tracts of purchase differed in other respects. But, if this case were 
not distinguishable, we should nevertheless apply the principle laid 
down in the state court. 

There is a strong conflict in the authorities as to the right to recover 
the contract price, instead of the différence between the contract price 
and the market value. Williston, Sales, § 562 ; Habeler v. Rogers, 131 
Fed. 43, 65 C. C. A. 281 ; Leyner Co. v. Mohawk Consol. I^easing 
Co. (C. C.) 193 Fed. 745. Contra, Malcomson v. Reeves Pulley Co., 
167 Fed. 939, 93 C. C. A. 339; Fisher v. Newark City Ice Co., 62 
Fed. 569, 10 C. C. A. 546 ; Denver Engineering Wks. v. Elkins (C. C.) 
179 Fed. 922; River Spinning Co. v. Atlantic Mills (C. C.) 155 Fed. 
466. See, too, where goods are not readily resalable, or where special- 
ly manufactured, Manhattan City Ry. Co. v. General Electric Co., 226 
Fed. 173, 141 C. C. A. 171 ; Kinkead v. Lynch (C. C.) 132 Fed. 692 ; 
Fisher Hydraulic Stone Co. v. Warner, 233 Fed. 527, 147 C. C. A. 
413. 

[13] Under the Illinois décisions, the basis of recovery, in our judg- 
ment, is that the vendor may at his option vest title in the vendee, 
despite the latter's répudiation; it is therefore the duty of a fédéral 
court, sitting in Illinois and adjudicating an Illinois agreement, to 
follow the state décisions on matters of personal as well as real prop- 
erty. Dooley v. Pease, 180 U. S. 126, 21 Sup. Ct. 329, 45 h. Ed. 457; 
In re Richheimer, 221 Fed. 16, 23, 136 C. C. A. 542. 

[14, 15] But, even if recovery of the purchase price were deemed 
in Illinois merely the proper measure of damages for breach of the 
contract, and if title vested, not on plaintiff's exercise of the option, 
but only on satisfaction of a judgment, the fédéral courts, while not 
bound to follow the state décisions, nevertheless, "for the sake of 
harmony and to avoid confusion, will lean tovvrards an agreement of 
views with the state court, if the question seems to them balanced with 
doubt." Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 
359; Sin v. Edenborn, 242 U. S. 135, 37 Sup. Ct. 36, 61 E. Ed. 199. 
And for the reasons so well stated in Fisher Hydraulic Stone Co. v. 
Warner, 233 Fed. 527, 147 C. C. A. 413, we hâve no doubt that at least 
in such a case as this, in which the cards are at best marketable in any 
real sensé only long after the breach, justice requires that the plain- 
tiff be not compelled to keep them and to recover merely the différence 
between the contract price and a highly uncertain market value. 

[18] There is no merit in defendant's contention that the purchase 
price could not be recovered under the common counts. When a 
contract has been fully performed by a plaintiff "and nothing remains 



324 243 FEDERAL RErORTEK 

to be donc under it but the payment of the compensation in money 
by the défendant, which is nothing more than tiie law will imply against 
him, the plaintiff may déclare specially on the original contract, or 
generally in indebitatus assumpsit, at his élection." Throop v. Sher- 
wood, 9 111. (4 Gilman) 92. To the same effect are Lane v. Adams, 
19 111. 167 ; Tunnison v. Kield, 21 111. 108 ; Adlard v. Muldoon, 45 
m. 193; Gibson v. O'Gara Coal Co., 151 111. App. 424; Shepard v. 
Mills, 173 111.223, 50 N. E. 709. 

[17] It is insisted by défendant that it was error to reimpanel the 
jury after it had rendered a sealed verdict, correct in substance, but 
irregular in form, for the purpose of correcting the technical irregu- 
larity of the first verdict. The jury made no change in the resuit of 
their verdict. The error, if such it might be called, was a mère for- 
mality, and it did not furnish good ground for a new trial. Practically 
the same practice was approved in Moore v. Loan & Trust Co., 70 111. 
App. 210, and is supported by the citation of authorities to the tcxt 
shown at page 1893, 38 Cyc, and also by Nolan v. East, 132 111. App. 
634-636. 

[18] Défendant insists that it was error for plaintiff to conclude 
its replication to defendant's third plea to the country, instead of with 
a vérification. The replication sets up no new matter by way of in- 
ducement. The matters set out in the inducement constitute merely 
an admission of the matters of inducement alleged in defendant's third 
plea. Had the replication concluded with a vérification, défendant 
would hâve been required to file a rejoinder, which it could not hâve 
done without a departure from its plea or rejoining the same matter as 
alleged in the plea. In Chitty's Pleading, *621, it is said: 

"The conclusion must, before the récent rules, in gênerai hâve been with a 
vérification unless where no new matter was stated by way of Inducement, or 
where the traverse comprised the whole matter of the plea, in which case it 
raight be to the country." 

This rule is reinforced by Mr. Sergeant Williams, 1 Saunders, 103, 
cited at *1211 of Chitty's Pleading. 

Finding no substantial error in the record, the judgment is affirmed. 



ROBERTRON et al. v. SOHLOTZIIATJER. 

(Circuit Court of Appeals, Seventb Circuit. April 10, 1917.) 

No. 2379. 

1. FRAtîDTJLENT CONVETANCES <©=» 162(1)— WlIAT CoNSTITtJTE. 

Where a deed is executed for a valuable and adéquate considération, 
without linowledge of the grantee of any fraudulent intent of the grantor, 
it will be upheld, however fraudulent his purpose ; hence a conveyance 
made under an antenuptial settlenlent, fraudulently designed by the hus- 
band to defeat his creditors, will not be annuUed without proof of tlie 
wife's participation in the fraud. 

2. Feaudulent Conveyances (®=a301(2)— Actions— Evidence— Stjfficienct. 

In a suit by a husband's trustée in banlvruptcy to set aside, as a fraud 
upon creditors, a deed executed by the husband pursuant tx) an antenuptial 

®=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 



EOBEKTSON V. SOILOTZIIADEK 32") 

agreeirfent, évidence htid insuffieient to show the wife's participation in 
the fraud. 

3. Fbaudui.ent Conveyances ©=576(2)— Considération— Valtjable Considér- 

ation. 

Marriage is a most valuable considération, and a conveyance made 
piirsuant to an antenuptial settlement, tlie considération of wliicli was 
marriage, cannot be set aside as frandnlent as to creditors on tlie grouud 
of want of considération. 

4, P^IÎAUnULENT CONVEYANCES lS=120(l)—ÏBUSTS— CREATION. 

Wliere a Inisband entered into an antenuptial agreenient to convey 
speciticî property to his wife, and the marriage was consunimated in con- 
sîdorîition of sùc'h agreem'ent, a trust in favor of the wife was created, 
iuid a dcod subsequently executed by the husband to efCectuate such trust 
is iiot subjeet to attaclc on tlie ground that the wife was only a creditor 
and sucli conveyancc! preferred her. 
5 ru.-vXKUi'TCY <g=5l72— Fraudui.ent Conveyances— Record or Conveyances. 

i;;ni!<ruptcy Act .Tuly 1, 1898, c. .o41, § 47a, .".0 Stat. .5.57 (Comp. St. IfilO, 
§ !;f>:!l), déclares that trustées, as to ail property coming into the custody 
of Itie liankruptcy court, shall be deeined vested with ail rights, remédies, 
and powors of a ereditor holding a lien by légal or équitable proceedings, 
and as to ail property not in the custody of the baukruptey court shall 
be decmed vested with ail the rights, remédies, and powers of a judg- 
iiient creditor. A husband, pursuant to an antenuptial agreement, execut- 
ed a deed conveying the property to his wife as agreed, which deed was 
executed only shortly before the flling of an involnntary pétition in bank- 
rui)tcy against the husband, and was not recorded until îifter the pétition 
had been tiled. The land was located in Indiana, in which state the par- 
ties residod. Burns' Ann. St. Ind. 1914, § 39(12, déclares that every con- 
veyance or nJortgage of lands shall be recorded in the re(xn*der's oftice 
of the county where such lands shall be situated, and shall take pi'iorit>' 
according to tlie tiuie of filing thereof, and that such conveyance or mort- 
gage shall be fraudulent and void against any subsofiu(«it purchaser or 
mortgagee in goort faith and for valuable considération, having his deed 
or mortgag(! tirst recorded. Ileld that, while the trustée in banki-uptey is 
deeniert a .iudguient creditor, his rights as such did not, a judgment cred- 
itor not being a subséquent irarchaser or mortgagee in good faith for a 
valuable considération, take priority over the rights of the wife under 
the deed. 

8. HnsiiAND AM) Wife <g=>l29(M)— Wife's Property— Kstoppel to Claim. 

In such case, tluiugh the husband continued to coutrol the land fronï the 
date of the marriage down to the date of the conveyance, which was Icss 
than a nioiith l)efore pétition in iuvoluntary bankruptcy against hiui was 
tiled, the wife is not. though the husband continued to carry the lands 
conveyed as an asset iM'longing to liim, estopped from setting up her 
rights, for. while she was charged with knowledge that the record title 
was iri her husband, that fact alone furnished no basis for an estopijel 
on the tbeory tliat she consented to the husband's holding himself ont 
to the woi-ld as owner of the property. 

Appeal from the District Court of the United States for the District 
of Indiana. 

Suit by Harry A. Schlotzhauer, trustée in bankruptcy of Lane Rob- 
ertson, a bankrupt, against Aima Maud Robertson and Lane Robert- 
son. From a decree for complainant, défendants appeal. Reversed, 
with directions to dismiss the bill. 

Appeal from decree setting aside, as in fraud of CTedltors of the bankru])t, 
antenuptial contraet between appellants, and a deed uiade in pursuance of the 
eontract. The contraet is as foUows: 



Êz^sFor other case.s see same topic & KEY-KUMBE^R In ail Key-Numbered Digests & Indexe» 
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"Tlils agreemtent, made and entered into this Stli day of October, 1913, by 
and between Lane Robertson, party of the flrst part, and Aima Maud Sniitb, 
party of the second part, witnesseth: That whereas, the parties hereto désire 
to become husband and wife: Now, therefore, in considération ot the said 
party of the second part becoming the wife of tlie first party, the said flrst 
party agrées upon demand to eonvey to said second party the following de- 
scrlbed real estate in the coiinty of Vigo, and state of Indiana : Forty (40) 
acres more or less in the northwest part of east fractional section flve (5), town- 
ship ten (10) north, range ten (10) west, commencing on the north line of said 
fractional section and the point where the levée and Darwin Road diverges 
to the Southwest f ronï said line ; thence west, following said levée to the 
Wabash river ; thence north with the nïeanderlngs of said river to the north 
line of said fractional section; thence east with said Une to the place of be- 
glnning. Also south fractional section thirty-two (32), township eleven (11) 
north, range ten west, exeepting eighteen (18) rods wide otï the east end of 
said fractional section. Also lot nutuber seven (7) in Hulman's subdivision 
of part of out-lot sixty-four (64) of the original out-lots of tlie town (now city) 
of Terre Haute. Also forty (40) by one hundred and forty-two (142) feet in 
the southeast corner of block one (1) of Freeman's subdivision of a part of 
out-lot sixty-flve (65) of the original out-lots of the town (now city) of Terre 
Haute. 

"In wltness whereof," etc. 

"[Slgned] Lane Robertson. 

"Aima Maud Smith." 

"Acknowledged same date before Daniel V. Miller, notary public." 

For about 20 years the bankrupt, Lane Robertson, was engagea In the busi- 
ness of selling at retail pianos and other gênerai music mterchandise. His 
main store was at Terre Haute, Ind., and he had flve branch stores in dif- 
férent nearby cities ; the business being carried on by hlm under the trade 
name of Indiana Music Company. For a number of years his business rang- 
ed from $150,000 to $175,000 annually. He carried a considérable stock, had 
many outstanding accounts, largely In the shape of piano leases, and his lia- 
billties were likewise large. Fronï time to time he acqulred various pièces 
of real estate, conslsting mainly of a home In Terre Haute, several houses 
and lots there, and a farm In the same county ; the farm, home, and another 
yAece of real estate In Terre Haute constituting the sub,1ect-matter of this con- 
troversy, and being alleged in the bill of complaint to hâve a value of $22,000, 
subject to nïortgage liens thereon aggregating about $6,000. 

Under Oate of May 21, 1914, Robertson made a deed of this real estate to 
his wife. Aima Maud Robertson, one of appellants, whleh deed was filed for 
record June 16, 1914, two days after the filing of the Involuntary pétition to 
hâve Lane Robertson declared a bankrupt. Tho contract was never recorded. 
The blU charged Invalldity of the conveyance for want of considération, and 
because made for the purpose of hlnderlng, delaylng, and defrauding the cred- 
itors of the bankrupt. February 16, 1915, défendants flled answer, settlng up 
that the conveyance was made pursuant to the antenuptial contract, and deny- 
ing the alleged fraud. On November 9, 1915, on motion that day made, tho 
biil of complaint was by leave of court amtended by adding another clause, 
wherein the eomplainant alleged the making of the antenuptial contract on the 
day It bears date, and charged that at the time of Its making and continuously 
théreafter Robertson was insolvent, and that the conveyance to her of May 21, 
1914, was made to defraud Robertson's other creditors, and for the purpose 
of preferring Mrs. Robertson as one of his creditors by tlius paying her in 
fuU, and that she then well knew that thereby she would be preferred, to the 
détriment of other unsecuired creditors. Appellants were married October 12, 
1913, three days after the date of the contract. 

Bingham & Bingham, of Indianapolis, Ind., for appellants. 
Martin M. Hugg, of Indianapolis, Ind., for appellee. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 
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ALSCHULER, Circuit Judge (after stating the facts as above). 
The District Court found in its decree that tiie contract and the deed 
made in pursuance of it "were both made and executed with the in- 
tent to hinder, delay, and defraud the creditors of said défendant Lane 
Robertson." If this be so, the relief awarded was proper. But does 
the record support the finding that the contract was entered into for 
such purpose? 

The bill was fîled evidently without knowledge on the part of the 
trustée that there was any such antenuptial contract. The salient facts 
then appearing, viz. a deed to the wife conveying a substantial part 
of the husband's estate, then manifestly insufficient if forced to sale, 
to discharge bis debts, made a couple of days before pétition in bank- 
ruptcy is filed, and recorded some weeks thereafter, for a recited con- 
sidération of "one dollar and other valuable considération," invited 
closest scrutiny of the transaction, and clearly justified judicial inquiry 
to détermine whether or not tbe transaction was free from that taint 
which thèse facts of themselves might tend to lend it. And when 
the existence of the antenuptial contract was discovered, it became the 
duty of the trustée to test the good faith of that transaction — primarily 
to know wbether the instrument was what it purports to be — an ante- 
nuptial contract, made in fact before the marriage, or was part of a 
subsequently devised plan whereby such an instrument, antedated, was 
to be made a basis for rescuing this real estate from the creditors of 
the bankrupt, and, if in fact made before the marriage, whether or 
not it was a mère instrumentality then devised, and intended by the 
parties to it, eventually to cheat and defraud the creditors. 

[1] If this contract was not in fact made before the marriage, the 
rankest perjury would be attributable to the four persons who testi- 
fied in détail to its then making — Robertson, his wife, Mrs. Smith (his 
mother-in-law), and Daniel V. Miller, the lawyer who advised the par- 
ties who drew it. Ail thèse testified fully on the subject; and from 
their testimony, if true, it would follow that Mrs. Smith insisted on 
provision being made for her daughter before she would fînally con- 
sent to her marriage, and that Robertson promised to convey the real 
estate to her, that they procured the license to marry, went to Miller's 
office, and that Miller drew the antenuptial contract, which they signed, 
and that she took it away and showed it to her mother a couple of 
days before the marriage. Nothing appears in the testimony of thèse 
witnesses to raise a suspicion of its falsity in this regard, and there 
is no contradictory évidence. Indeed the amendment to the bill charges 
as a fact that the contract was made and entered into before the mar- 
riage, and no one contends that the truth is otherwise. Was,' then, 
this contract entered into for the purpose of defrauding Robertson's 
creditors, or, more accurately did Mrs. Robertson hâve such fraudu- 
lent purpose? For as stated in Prewit v. Wilson, 103 U. S. 22, 26 
L. Ed. 360, where, as hère, an antenuptial contract was in issue : 

"When a deed Is executed for a valuable and adéquate considération, with- 
out knowledge by the grantee of any fraudulent intent of the grantor, it will be 
upheld, however fraudulent his purpose. To vitiate the transfer In such case, 
the grantee also nrust be chargeable with knowledge of the intention of the 
grantor. * ♦ • And an antenuptial settlement, though made with a fraudu- 
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lent design by the settlor, sliauld not be annuUod witliout tlie cloarcst proof 
of the wife's participation in tlie intended fraud, for upon its annuUiieiit tliero 
can follow no dissolution of tlie marriage, whieh was the considération of tlip 
settlement." 

[2] And does the record sustain the finding that Mrs. Robertson en- 
tered into this contract with such fraudulent intent? To ail appear- 
ances Robertson was then a thriving business man. His large store 
at Terre Haute and the five branch stores would be strongly sug- 
gestive of his prosperity, especially to a woman without intimate knowl- 
edge of his business, who was suiïîciently predisposed in his favor to 
seriously think of marrying him. It seems the mother, Mrs. Smith, was 
left a widow, with small resources, and three children to look after, 
and had made some sacrifice to give this daughter a good éducation, 
so that at 25 the daughter, after some further educational advantages, 
was about to résume her interrupted occupation of teaching, when 
Robertson insisted on marrying her. She agreed to marry him, sub- 
ject to her mother's consent. The mother, believing him to be a man 
of very considérable means, insisted that in view of her own financial 
troubles, occasioned by her husband's death without provision hav- 
ing been made for her, some provision should be made for her daugh- 
ter through settlement on her of some property. After long discus- 
sion between the three, Robertson agreed to do this, and in pursuance 
thereof the antenuptial contract was drawn by I.vawyer Miller and duly 
executed by the parties in his présence. Both women testified un- 
equivocally, not only to their entire want of knowledge of Robertson's 
financial difficulties prior to the marriage, but to their unqualified be- 
lief that he was a man of large means, well able to settle upon his 
prospective wife a substantial property. We find in the record no tes- 
timony and no facts or circumstances vvhich tend to contradict this, 
and it surely is not inherently so unreasonable and unbelievable as to 
warrant the conclusion that the very contrary is the fact — a conclusion 
necessary to be reached before a finding of Mrs. Robertson's fraudu- 
lent intent in entering into the contract would be justified. The fol- 
lowing f rom Prewit v. Wilson, supra, is applicable to this situation : 

"l'iiere is no evi<Jence tliat Mrs. Prewit vvtis awaro at tlie tiiue of tlio 
amouiit of property lie hekl, or of tlie extent of liis debts, or that he had any 
purposp in the exécution of the deed except to induce her to consent to the 
inarriaye. It is not at ail likely, judsiiig froni Ihe ordinary motives governing 
ineii, that vvhilst pressing his suit with her, and offering to settle property upon 
Uer to olitriin her consent to the marriage, lie informed her that he was in- 
solvent, aud would, by the deed lie proposed to exécute, defraud his creditors. 
If lie intended to comnût the fraud iniputed to him, it is unreasonable to sup- 
pose that he would, by unfolding his schemte, expose his true character to one 
whose'good opinion lie was at that time anxlous to secure." 

As to the antenuptial contract the record does not warrant the find- 
ing that Mrs. Robertson entered into it with fraudulent intent, as 
found in the decree. 

[3] 2. That marriage is regarded in law as a proper and valuable 
considération for the conveyance of property bas been repeatedly held 
in Indiana, as well as elsewhere. Bunnel v. Witherow, 29 Ind. 123; 
Buffington v. Buffington, 151 Ind. 200, 51 N. E. 328; Mallow v. Eates, 
179 Ind. 267, 274, 100 N. E. 836; State ex rel. Harrison v. Osborn, 
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143 Ind. 671, 677, 42 N. E. 921. In Magniac v. Thompson, 7 Pet. 
346, 393, 8 L. Ed. 709, the United States Suprême Court said: 

"Marriage, in contemplation of tlie law, is not only a valuable considération 
to support such a settleujent, but is a considération of tlie highest value; 
and from motive.^ of tlie soundest poUcj' is upheld witli a steady resolution." 

And in Prewit v. Wilson, supra, the same court said: 

"Now, marriage is not only a valuable considération, but, as Coke says, 
tliere is no other considération so much respected in the law. Blshop justly 
observes that 'marriage is attended and followed by pecuniary conséquences ; 
by happiness or niisery to tbe iiarties; by life to unborn children ; by unquiet 
or repose to the state ; by what rtfoney ordinarlly buys, and by what no mon- 
ey can buy, to an extent which eannot be estimated or expressed, except by the 
Word "infinité." To say, tiierefore, that it is to be regarded, where It is the 
inducement to any contract, as a valuable considération, Is to utter truth, yet 
only a part of the truth.' And also that 'marriage is to be ranked amang the 
valuable considérations, yet it is distinguisbable from most of thèse in not 
being reducible to a value which can be expres.sed in dollars and cents, while 
still it is in gênerai ternis of the very highest value.' I^aw of MaiTied Women, 
§§ 775, 776. Such is the purport and language running through ail the déci- 
sions, both in England and in this country, with référence to marriage as a 
considération for an antenuptial settlemeut." 

Thus it is apparent, not only that Mrs. Robertson entered into the 
contract in good fatth, but also that she entered into it for a lawful 
valuable considération by her rendered. 

[4] 3. The amendment to the bill was drafted evidently on the 
theory that the antenuptial contract, being for a lawful considération, 
and having been by the prospective wife entered into in good faith, 
constituted her a creditor of Robertson, and that through the convey- 
ance to her of May 21, 1914, the debt to her created by the contract 
was paid by Robertson, and that at the time of such payment, so 
shortly before the filing of the pétition in bankruptcy, Robertson being 
to her knowledge insolvent, the payment to her was preferential and 
void, and justified setting aside the conveyance. Without detailing 
the facts, it may be assumed that at this time Mrs. Robertson had rea- 
son to believe, and is chargeable with knowledge, that her husband 
was insolvent. If, therefore, her status under the contract was that 
of an unsecured creditor, and through the conveyance her unsecured 
debt due from her husband was paid, the conveyance should be set 
aside as preferential. But was Mrs. Robertson's status under the con- 
tract merely that of an unsecured creditor ? 

It is a rule of gênerai application that where parties contract for a 
lawful valuable considération for the conveyance to one of spécifie 
property then owned and possessed by the other, and the considération 
passes, until actual conveyance the owner becomes a trustée holding 
the légal title in trust for the purchaser, who in the meantime is the 
équitable owner of the property. Story's Eq. Jur. (13th Ed.) § 1212; 
Pomeroy's Eq. Jur. (2d Ed.) § 1261 ; Beckwith et al. v. Clark, 188 
Fed. 171, 110 C. C. A. 207. A situation showing facts strikingly simi- 
lar in this regard to those hère was considered in McKnight v. Kings- 
ley, 48 Ind. App. 372, 92 N. E. 743, wherein the court said: 

"The évidence clearly shows that the land was conveyed in pursuance of a 
contract made before marriage and for a valuable considération. This agrée- 
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ment was made and executed prior to any Imowledge npon tlie part of appel- 
lee Mary O. Kingsley of any claini that appellant had against Alexandei- 
Kingsley. Sald appellee learned of the clalni a few days before the luM. con- 
veyance. Had the deed been executed when the contract was made, there 
would hâve been no suggestion of fraud. Fronï tlie tinie the mai-riage was 
eonsummated «nder the agreement Mary C. Kingsley beeame the équitable 
owner of sald real estate. The fact that she intended, when she took the 
conveyance, that appeUant was to hâve no part of the property, dld not, al- 
though she knew of the pendlng suit, make her act fraudulent ; for, under the 
évidence, the fact that she intended to prevent appellant from getting any part 
of the real estate would be Inimaterlal. She was only securlng what belongeil 
to her." 

In Mallow v. Eates, 179 Ind. 267, 100 N. E. 836, the court held that 
an antenuptial contract, executory in form, upon the marriage passes 
to the wife an équitable interest in the land thereby contracted to be 
conveyed to her. It thus follows that upon the marriage taking place 
Mrs. Robertson beeame the équitable owner of the property so con- 
tracted to be conveyed to her, and her husband a trustée, holding the 
légal title for her use, and that the conveyance of May 21, 1914, did 
not operate to pay Mrs. Robertson an unsecured debt, but invested 
her vvfith the légal title to real estate which in equity was already hers, 
and had been from the time of her marriage nearly eight months be- 
fore. In such case no question of preferential payment arises. 

[5] 4. What is the effect of failure to record the deed in question 
until some days after filing the pétition in bankruptcy? Section 47a 
of the Bankruptcy Act provides : 

"And such trustées, as to ail property in the custody or conïlng into the 
eustody of the bankruptcy court, shall be deemed vested with ail the rights, 
remédies, and powers of a créditer holding a lien by légal or équitable pro- 
ceedings thereon ; and also, as to ail property not in the custody of the bank- 
ruptcy court, shall be deemed vested with ail the rights, remédies, and powers 
of a judgment credltor holding an exécution duly retnmed unsatisfled." 

In Bailey, Trustée, v. Baker Ice Machine Co., 239 U. S. 268, 36 
Sup. Ct. 50, 60 L. Ed. 275, it was held that the time as of which, 
under section 47a, the trustee's lien or rights would attach as though 
he were a judgment créditer, is when the pétition in bankruptcy was 
filed. On June 14, 1914 (the day of the filing of the pétition in bank- 
ruptcy), what right would a then judgment créditer of Robertson hâve 
had to satisfy his judgment out of this real estate of which Mrs. Rob- 
ertson then held a deed which was not filed for record till two days 
thereafter? Registry of couveyances, and the effect thereof, is mat- 
ter of State régulation. Section 3962, Burns' Ann. Stat. Ind., provides : 

"Everj' conveyance or mortgage of lands or of any Interest therein, and 
everj' lease for more than three years shall be reeorded in the recorder's of- 
fice of the county where such lands shall be sltuated ; and every conveyance, 
mortgage or lease shall take prlority accoi-ding to the time of the filing thereof, 
and such conveyance, mortgage or lease shall be fraudulent and vold as against 
any subséquent purchaser, lessee or mortgagee in good falth and for avaluable 
considération, having hls deed, mortgage or lease first reeorded, the same to 
be In effect on and after January 1, 1914." 

As early as 1845 the Indiana Suprême Court, passing on a statute 
similar as regards any such question, said: 
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"Tte clalm of the other défendants, who hâve judgments against Durbin ob- 
tained subsequently to the mortgage to the eoitfplamant, but before it was 
recorded, must yield to that mortgage, though it was not reeorded in time. 
A mortgage of real estate, though not recorded in season, is a valid convey- 
ance, except so far as its validity may be affected by statu te ; and the statute 
on the subject renders such conveyances not recorded in time void only as to 
subséquent purchasers and mortgagees for vahie, whose deeds are hrst re- 
corded, It bas no relation to judgment ereditors. Perhaps a bona tide pur- 
ohaser at sberitï's sale under such judguient miglit be protected by the 
statute, but that is a différent case. 4 Keut's Coin. 173." Sparks et al. v. 
State Bank, 7 Blackf. (Ind.) 469. 

In the same volume, page 510, Doe, etc., v. Hurd et al., the court 
said: 

"The answer to this is that the deed to the défendants was recorded before 
the sheriff's sale. The circumstance that the judgm'ent was rendered before 
the deed was recorded is not material. Deeds of real estate are not void 
for not belng recorded in tline, except as to bona flde purchasers for value 
whose deeds are flrst recorded. A judgnïent créditer cannot be considered as 
such a purchaser; nor can a purehaser under the judgment hold, who bas no- 
tice by the record of the prier conveyance." 

This has been followed in Orth v. Jennings et al., 8 Blackf. 420; 
Runyon v. McClellan et al., 24 Ind. 165 ; Pierce v. Spear et al, 94 
Ind. 127, 130; Hutchinson, etc., v. First National Bank, 133 Ind. 271, 
281, 30 N. E. 952, 36 Am. St. Rep. 537; State Bank v. Backus, 160 
Ind. 682, 694, (Î7 N. E. 512. A judgment creditor, not being a "sub- 
séquent purchaser, lessee, or mortgagee," as against whom alone, un- 
der the statute, the prior unrecorded deed is "fraudulent and void," 
could not, for the want of its recording, avoid the conveyance ; neither 
can the trustée in bankruptcy do so. 

[6] 5. It is urged that Robertson's continued possession and man- 
agement of this real estate, after the marriage, continuing as before 
to carry it on the books of his business as an asset, entering on the 
bocks Ûie income and the outlay, and in conversations with his cred- 
itors and others referring to the property as his own, without sugges- 
tion by record or otherwise of any contractual interest of his wife 
therein, constitutes not only a badge of f raud bearing on the good f aith 
of the original transaction, but also raises an estoppel against Mrs. 
Robertson from asserting as against Robertson's creditors any inter- 
est under the contract. While it is quite true that such conduct would 
be consistent with an original fraudulent purpose in the making of the 
contract, such fact alone will not raise a presumption of fraudulent de- 
sign. Besides, and as specially bearing on the contention of her estop- 
pel, the record does not afiford any proof that she had any knowledge 
of what appeared in his books nor of any statements regarding the 
property which since the marriage he made to his creditors or others. 
The fact alone that he, her husband, continued in the actual manage- 
ment of the property on her behalf, and had not during the eight 
months rendered her an account of the income therefrom was not so 
strange, unusual, or startling a circumstance as of itself to suggest to 
her that he was improperly representing the property as his own. 
She was of course chargeable with knowledge that the public records 
disclosed nothing to indicate any interest of her own in the property. 
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But this fact alone, unconnected with représentations of conduct on 
her part, upon which others hâve to their substantial disadvantage been 
induced to act, would not raise an estoppel. State Bank v. Backus, 
160 Ind. 682, 695, 67 N. E. 512. The bill was not drawn upon any 
theory that Mrs. Robertson by her conduct estopped herself as against 
Robertson's creditors from asserting title in this property, nor upon 
the theory that through the conduct or upon the re])resentations o£ 
either or both of them after the marriage the creditors were misled 
to their material détriment; neither does the record disclose évidence 
which w^ould support allégations so predicated. 

We conclude, therefore, the record herein establishes (a) that the 
antenuptial contract was in good faith and without intent to defraud 
the creditors of the bankrupt entered into by appellant Aima Maud 
Robertson ; (b) that thereby she became the équitable owner of the 
real estate hère in question; (c) that the deed to her froui the bank- 
rupt was made in pursuance of such antenuptial contract and nierely 
vested in her the légal title of real estate which was equitably her own ; 
(d) that as against appellee she is entitled to hold tlie real estate so con- 
veyed to her by the deecî from her husband, of May 21, 1914. 

The decree is reversed, v»'ith direction to dismiss the bill. 



BOAIÎD OF TRADE OF CITY OF CHICVGO v. ^A'E,STON. 

In re GT^AVIN. 

(Circuit Court of Apiicals, Seveiitli Circuit. Ai)ril 10, 1917.'» 

No. 2396. 

1. Bankrttptct (©=38— Statutory Provisions— VAriDiTT. 

Assuniing tliat Oougress, in passing a baukruptcy law. is witliout power 
to deflne property, or to déclare wliat eleiire];ts must te pn^went to malce 
property, Bankr. Act July 1. 1898, c. 541, § 7()a, ?►() Stat. 565 (Conip. St. 
1916, § 9654), providing that tlie trustée sliall be vesjted liy opération 
of tlie law with the title of the banlvrupt to ail property whieli the banU- 
rupt could by any means hâve transferred, or whicli mlglit hâve been sold 
under judicial process against him, does not attenipt to «lake propert.y 
out of things wliieh are not such, but enumerates property haviug certain 
characteristics as subjects of dévolution and administration in baiik- 
ruptcy. 

2. Bankbuptct <S=>143(4) — Property Passing to Trustée — Memdersiup in 

BoAED of Trade. 

The rules of a Board of Trade proridcd for the suspension and rein- 
statenient of metnbers for failure to coniply with business opérations, or 
with any award under the rules and régulations of such Board, and 
provided" that ail applications for nrembership should be referred to a 
committee, and that any m'aie person of good character and crédit and of 
legfil âge niight be admitted to nienibership upon approval by the board 
of directors, and upon the paynient of au initiation fee of .i;iO,000, or on 
présentation of an unimi>alred or unforfeited iiïembei-shlp, duly transfer- 
red, and by signing an agreement to abide by the rules of the Board, and 
that every memher should be entitled to receive a certiflcate of inember- 
ship, and If he had paid ail assessments due, and had against him no out- 
standing unadjusted, or unsettled clalms or contracts held by nierriberg 
of the association, and the inembership was not in any way Impaired or 

«S=»For other cases see same topic & KEY-NUMBER 1d ail Key-NumbereS Digesta & Indexes 
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forfeited, ît should, upon payment of $100, be transférable on the books 
of the association to any person eligible to memix^rship, and approved by 
the board of directors. Held, tliat a membership in such Board of Trade, 
having a value of about $4,000, was property passing to the member's 
trustée In bankruptey, under Bankr. Act, § 70a, though otlier members of 
the Board of Trade held outstanding, unadjusted, and unsettled daims 
against him, aggregatins; about S35,o6o, and protested or objected against 
the transfer of his membership. 

8. Bakkeupicy ig=3305 — I'roceedings by ob Against Trustée— Deckeb. 

In a decree adjudging that such membership was property, and that the 
right, title, and interest of the bankrupt liad passed to the trustée, a pro- 
vision that, in order to enable the trustée to sell and dispose of such 
membership for the beneflt of the estate, the Board of Trade should issue 
to him, as trustée, a membership certiflcate, was not objectlonable, as 
giving the trustée membership, regardless of the rules of the Board as to 
membership, as it was merely intended to invest the trustée with mtember- 
ship for the puiijoses of sale, and his membership would not carry with 
it the privilèges ordinarily inhérent in such a membership. 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin; F. A. Geiger, Judge. 

In the matter of Charles F. Glavin, bankrupt. From a decree in 
favor of Thomas C. Weston, trustée, the Board of Trade of the City 
of Chicago appeals. Affirmed. 

The f ollowing is the statement and opinion of Geiger, District Judge, 
in the lower court : 

The bankrupt held a membership or seat in the Board of Trade of the City 
of Chicago. Its value is conceded to be about $4,000. Weston, trustée in 
bankruptey, has flled a pétition, assertlng his succession to Glavin in and to 
said membership as property or a property right, and asking récognition 
thereof by the Board of Trade, The latter resists, on the ground that such 
membership or seat does not pass to a bankruptey trustée. The jurisdiction 
of the court over the Board of Trade has been conceded, and, as I understand, 
no exception is taken to the procédure ; the parties being désirons of litlgat- 
ing and obtaining an adjudication upon the merlts of the question presented. 
There are no facts in dispute. 

The respondent, Board of Trade, ia a body corporate, by virtue of a spécial 
charter granted by the Illinois Législature In 1859 (Priv. Laws 18.59, p. 13), to 
enable its grantees and their associâtes and suceessors to establish and nïain- 
tain a grain market tn Chicago. It is empowered by such charter to admit or 
expel members in the "nianner to be prescribed by the rules, régulations, and 
by-laws thereof." Araong rules so in fact adopted and in force durlng the 
bankrupt's memibership, and at the tlme of adjudication (it Is admitted that 
at the date of adjudication the bankrupt was a jnember in good standing), 
are thèse : 

Ruie 4, Section 7: "When any member of this association has been duly 
convicted of failure to comply with the terms of any business obligation, or 
with the award of any comm'ittee of arbltration or committee of apcpeals, made 
in conformity with the rules and régulations of thls association, he shall be 
suspended from ail privilèges of the Board of Trade of the City of Chicago 
until ail his outstanding obligations to members of said Board of Trade shall 
hâve been settled, when he may, upon application to the board of directors, 
and upon stating under oath that he has settled ail such outstanding obliga- 
tions, be reinstated. Notice of ail applications for reinstatement shall be post- 
ed upon a properly designated bulletin in the Exchange Hall for at least 
flfteen (15) days prlor to the hearing of such application by the board of 
directors." 

"Such reinstatement shall be a bar to any further discipline by the board of 
directors of the said Board of Trade on account of elainïs against such mem- 
ber maturing prior to his reinstatement." 

C=3For other eues te* aame topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 



334 243 FEDERAL EEPOETER 

Rule 10, Section 1 : "AH applications for membership In the association shall 
be referred to the committee on membership, who shall hold regular statefl 
nïeeting-s for examining sueh applieants and their sponsors in person, under 
such rules and régulations as may be uiade by the board of dlrectors. Any 
maie person of good character and crédit, and of légal âge, on presentlnk 
a written application, indorsed by two members, and stating the name and 
business avocatlon of the applicant, after ten days' notice of such application 
shall hâve been posted on the bulletin of the Exchange, may be admitted to 
mtembershlp upon approval by at least ten (10) affirmative l)allot votes of the 
board of dlrectors: Provided, that three négative ballot votes are not cast 
against such applicant, and upon the payment of an initiation fee of ten 
thousand dollars, or on présentation of an unlmpaired or unforfeited member- 
ship, duly transferred, and by signing an agreement to abide by the rules, 
régulations, and by-laws of the association and ail amendments tliat may be 
m'ade thereto." 

Section 2 : "Every member shall be entltled to receive a certiflcate of mem- 
bership, bearing the eorporate seal of the association and the signatures of 
the président and secretary ; and if the member in whose name said cer- 
tiflcate stands bas paid ail assessments due, and bas against hinï no out- 
standlng, unadjusted or unsettled claims or coutracts held by meml)ers of the 
association, and said membership is not in any way impaired or forfeited, it 
shall, upon the payment of one hundred dollars ($100), be transférable on the 
books of the association to any person eligible to m'embership who may be 
approved by the board of dlrectors, after due notice, by posting, as provided 
in section 1 of this rule. The membership of a deceased member shall be 
transférable on the books in like manner, by his légal représentative, l'rior 
to the transfer of any membership, application for sneh transfer shall be 
posted upon the bulletin of the Exchange for at least ten days, when, if no 
objection Is made, it shall be assumfed the member has no outstanding claims 
against him." 

Thèse are the only rules pertinent to the question presented. No rule exlsts 
giving to the respondent or its members the rlght to compel sale or other 
disposition of memberships, to pay debts of particular members, or reserving 
to respondent or its members any rlght of application of a m'embership against 
the will of a memtber, for the benefit of his creditors. Certain mem,bers of 
respondent, creditors of the bankrupt, who held "outstanding, unadjusted, 
and unsettled claims" (see mie above) against him arising out of Board trans- 
actions, and which claims aggregate about $35,000, hâve flled such claims with 
respondent, and with the same their objections or protest against the transfer 
of the bankrupt's membership. The claims are valid. Kach of such creditors, 
save one, has also filed his clalm in thèse bankruptcy proceedlngs. They, how- 
ever, filed thèse claims, with a réservation of any rights possessed by them 
as members of the respondent, under the rules above quoted. 

The Bankruptcy Aet (Section 70a) déclares that a trustée "shall * » • 
be vested by opération of law with the tltle of the bankrupt" as of the date 
of adjudication, to ail (1) property whIch prlor to the fillng of the pétition 
he (the bankrupt) could by any means hâve transferred, or (2) which mîght 
hâve been levled upon and sold under judlclal process against him. It may be 
taken for granted that, upon gênerai prlnclples, as well as upon the construc- 
tion glven by the Illinois courts to Its charter, a seat or membership in the 
respondent Board of Trade is not property such as is ordinarily subject to 
levy, or to other compulsory process. But is it property whlch is the subject, 
by any means, of transfer by the bankrupt? Now, In argulng a négative an- 
swer to thls. it Is suiggested by counsel, among other thlngs, that the consti- 
tutlonal authorlty to enact bankruptcy laws must be exercised subordinately 
to the power of states to regulate intrastate commerce ; that it is no part 
of such législation "to create property or to * ♦ * déclare the limits of 
property" ; that the authorlty Is limited to provldlDg for a distribution of 
what is otherwlse property; again, that "the rlght to déclare what shall, 
wlthin the statute, be deemed property, and what shall be the qualifies and 
éléments constituting that property, as respects any particular subject-matter, 
is essentially a part of the rlght to regulate Intrastate conmiterce, and is ex- 
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clusively the right of the state. Congress may not, under Its power to enact 
a bankruptey law, or any other of its powers, Interfère witli this state right 
to define what shall be property or wliat sliall be tlie éléments of property. 
* * * Property, when rightly understood, contains tlie éléments of exclusive- 
ness, or exclusion. It conslsts of several éléments — the right to use, the 
right to sell, etc." 

[1] Thèse suggestions, it seems to me, are liardly pertinent to the question 
presented. It may be that Congress, in discharging its constitutlonal authority, 
either in passing a bankruptey law or otherwise, is without power to define 
"property" — in the broad sensé — by declaring wliat elenrents must be présent 
to make property. But I conceive that nothing of the klnd has been attenipt- 
ed. Section 70a is merely a déclaration, by vvay of enumeration or sehedule, 
of the rights, privilèges, or things which, being possessed or enjoyed by a 
bankrupt, and being property, shall, as respects their title, devolve, by opéra- 
tion of law, upon a trustée. It deals with property, as such. Instead of at- 
tempting to make property out of things which are not such, it enumerates, 
as subjeets of dévolution and administration in bankruptey, property having 
certain characteristics, and therefore, being an enum'eration of certain classes 
of property, is on its face a limitation within the larger fleld of property in 
gênerai. It does not say that, in addition to a bankrupt's property, certain 
other rights, privilèges, or things shall be deemed property, and shall vest 
In the trustée. Obviously, rights of a bankrupt which attaeh to him personal- 
ly, such as the ordinary rights incident to his life, his liberty, or pursult of 
happiness, valuable though they may be, could not be declared to pass to the 
trustée, because they are neither property nôr property rights. Probably they 
could be declared such by neither national nor state législative action. Those 
rights, as well as property and property rights subject to appropriation, exist 
and are recognized, respectively, under fundamental constitutlonal tests. 
Now, it would be strange if the dominant grant to Congress to legislate upon 
bankruptey and insolvency, and which, when exercised, supersedes state 
législation respecting thèse matters, should nevertheless be subordinate to the 
right of each state to détermine what is or shall be property, subject to the 
temts of the Bankruptey Act. But, as indicated, the case hère présents no 
such broad question that need be considered to answer, flrst, whether ''\e 
meml)ership in the respondent Board is property in the ordinary sensé upon 
application of ordinary tests — the very tests suggested by its counsel — ^nor to 
answer specifieally whether it is property falling within any of the catégories 
of section 70a. 

[2] The rules of the Board of Trade, when read in the llght of adjudlcated 
cases dealing with section 70a, answer both of thèse questions; and in my 
judgment Page v. Edmunds, 187 U. S. 596, 23 Sup. Ct. 20O, 47 L. Ed. 318, 
meets the présent situation so fully that extended référence to other adjudica- 
tion»— e. g., Re Nelm'ann (E. D. Wis., D, O.) ]24 Fed. 7.<Î8; Ee Hurlbutt-Hatch 
Co., 135 Fed. 504, 68 C. C. A. 216 (C. 0. A. 2d Ct.) ; O'Dell v. Boyden, 150 Fed. 
731, 80 C. C. A. 397 (O. C. A. 6th Ct.) ; Re Gregory, 174 Fed. 629, 98 C. C. A. 
383, 27 L. B. A. (N. S.) 613 (C. C. A., N. Y.) ; Re Currie, 185 Fed. 263, 107 C. 
C. A. 369 — is unnecessary. That case presented a contest between a member 
of the Philadelphia Stock Exchange and his trustée in bankruptey. The seat 
or membership had not been scheduled, but the trustée, after causing it to be 
appraised, petitioned the référée for an order of sale. The bankrupt opposed, 
clalming that the membership was not an asset. The rules of that Exchange 
in respect of élection to, maintenance, trausfer, forfelting, suspension, or ter- 
mination of nfembership, were much like those before us. They provided 
for susiJension in the event of bankruptcj% for reinstatement ùpon a discharge 
f rom debts ; for the sale under certain conditions of a deceased member's seat 
for the beneflt of any créditer, fellow members, and certain other contingencles 
afiCecting such membership. Now, without giving hère the detailed contentions 
respecting a possible exemption of the membership under the Pennsylvania 
laws, the Suprême Court, in dealing directly with the question whether the 
membership was property under section 70a, used this language: "We think 
it could hâve been transferred within the meaning of the statute. The ap- 
pellant could hâve sold his mtembership, the purchaser taking it subject to 
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élection by thé Exehange and some other conditions. It bad deeided vahie. 
The appellant pald for it, In 1880, .f5,500, and lie testified that the last priée 
he hfld heard paid for a seat was $8,500. One or the other of thèse sunis, 
or at any rate soine sum, was the value of the seat. It was propeity, and 
substantial property, to the extent of some amonnt, notwithstandliig tlie con- 
tingencies to whieh it was subject. In other words, the buyer took tlie rlslc 
of the contingeneles ; and they seem capable of e.stimation. The appellant 
once estimated them, and paid .$5,500 for the .seat in controversy ; anotlier 
buyer estimated them, and paid JfS.oOO for a seat. A thing having such vendi- 
ble value must be regarded as property, and, as it could hâve heen trans- 
ferred by some means by appellant (one of tlie conditions expressed in section 
70), It passed to and vested in his trustée. Whether it was subject to levy and 
sale by judlcial process we need not consider, except incidentally in discuss- 
ing the next contention." 

Now, in opening discussion of tliis "contention" — the matter of exemption 
under the state laws — and with référence to the force to be accorded to dé- 
cisions of the Suprême Court of Pennsylvanla the court polntedly observes: 
"If those décisions are Interprétations of the state statute, we must yield to 
thelr authorlty. If they are déclarations of gênerai law — mère définitions of 
property — we may dispute their conclusions, if thelr reasoning does not 
persuade," And, after conceding It to be entlrely possible that a raembership 
In a stock exchange may not be property subjec-t to levy or sale upon ordlnary 
fl. fa. — especlally where through the attempted selzure and sale, conditions 
attaching in favor of fellow members were to be eut off — and after assertlng 
that "undoubtedly the seat in the board was to be held and enjoyed subject 
to its limitations and restrictions," the court proceeds: "We expressed that 
limitation in Hyde v. Woods, 94 U. S. 525 [24 L. Ed. 264], but we deeided nev- 
ertheless that a seat was propert.y, and that if, upon its sale, any balance was 
left after paylng the debts due to the members of the board, that balance could 
be recovered by the assignée In banlcruptcy. This was not denied by the 
Suprême Court of Pennsylvanla, and it may be that the court only Intended to 
déclare the priority of board creditors over gênerai creditors. If so, tue 
décision expresses no rule with whlch we need take issue or which Is relevant 
to the pending controversy; nor, Indeed, If the case (Paneoast v. Gowen, &3 
Pa. 66) may be construed more broadly. The Bankrupt Law of 189S has made 
its own rule. For the same reason it is not necessary to review the cases cited 
from other jurisdlctions. Whatever Is in them favorable to appellant's con- 
tention was based upon the Inability that the respective courts found in the 
law to transfer a title which could be insisted upon and enjoyed agalnst the 
consent of the association. But that conséquence, in our judgment, affects 
the value of a seat in a stock board, not Its existence as property. The con- 
tlngencles which may defeat or affect its tltle, or its enjoyment, will be 
reflected in its price, and if, notwithstanding them, a seat has a vendible value 
of from $5,000 to $8,000, It would seem that the law should hâve some process 
to reach It for the beneflt of creditors : and the Bankrupt Act supplies the 
process. A trustée of a bankrupt's estate is the bankrupt's assignée, and we 
only repeat the statute when we say that the trustée is vested with whatever 
the bankrupt can convey; and the statute is somethlng more than another 
mode of transferring property in invltum. It is a glft of privilèges, and ex- 
presses the conditions upon which they are conferred." 

Reeurrlng to the case before us, the facts are that a membership in the 
respondent Is attainable orlginally upon the payment of an initiation fee of 
.?10,00O (rule 10, section 1) ; that it is transférable (rule 10, section 2), and 
the conditions will be referred to; that It passes to the légal représentatives 
of a deceased member ; that the présent value of a seat Is approximately $4,000 ; 
and that the herein bankrupt (so It is stated upon argument) offers no objec- 
tion to assertion of tltle by the trustée. In my judgment, the pertlnency ot 
the suggestions quoted from the Edmunds Case Is not open to contention. 
The question is not whether Weston, the trustée herein, if Glavin's right and 
title devolves upon him, wlU suceeed in selling the seat or membership ; nor 
whether the title of Glavln and the rlght to enjoy the membership, as and to 
the extent to which he enjoyed them, will in fact be conferred upon a pur- 
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chaser from the trustoe, but whetlier Glavin's right or title, whatever it be, is 
reserved to him just because fellow members (creditors) may, if they see fit, 
protest its transfer by him. Obviously, tlie latter eircumstance, as above 
stated, wliile it inay operate to prevent a transfer, does not destroy tlie cliar- 
acter of the right as being susceptible or capable of transfer. That provision 
of rule 10 eonfers upon such members a right which, if they choose to exercise 
it, may iinpede or obstruct the exercise by the raember of his right of transfer. 
But it do(« not destroy the gênerai right of transfer, nor the élément of 
transferability. On the contrary, if there were no other évidence that it 
possesses such common attribute of property, that rule not only recognlzes it, 
but, as I read it, formally iraports it into and impresses it upon a membership. 
The matter must be viewed from the standpoint of the bankrupt, who under 
the law is obliged to surrender what to him is property. Therefore when, in 
connection with a valuable right or privilège having ordinary incidents or 
attributes of property, there are contingencies or conditions, the right none the 
less exists, though its freedom of exercise, and consequently its value, may 
thereby be greatly impalred. So, too, the degree of contingencies, the proba- 
bility or certainty of their arising, cannot destroy the character of the right 
as a property right. The chances are not to be resolved for or against the 
bankrupt, to the end that he be allowed to retain the property if its value 
be small or negligible, and the trustée be required to take it if large. And 
it may be obsei"ved that, while creditors holding claims against the bankrupt 
which in amount greatly exceed the value of the membership hâve protested 
a transfer of the membership, that very protest concèdes both salability and 
the capacity (on the part of some one, except for the protest) to sell. The 
size of the protesting creditors' claims cannot alter the status or character 
of the membership. Suppose, by vpay of illustration, that creditors, members 
of respondent, holding only $500 of claims against the bankrupt, protested a 
transfer ; that the trustée had an opportunity to sell to one who was willing 
to pay the protesting creditors in full and to give the trustée .^3,500, or suppose 
the trustée had an ofCer of $^,00O, and suggested to the court that he be per- 
mitted to accept it on condition that he tender to the protesting creditors 
their claims in full, to the end that the obstacles otherwise In the path of 
effecting a transfer be overcome, and that in any event the purchaser assumed 
ail risk of becoming a full-fledged member of respondent; would it not seem 
idle and absurd to say to the gênerai creditors that, because no property or 
property right of the bankrupt had corne to the trustée, the matter could not be 
entertained, even where, as in the case before us, the bankrupt is not reslst- 
Ing? 

We are not concemed whether the trustée gets, or will get, mueh or llttle, 
Ymt that the bankrnpt's right, title, or privilège evldenced by the membership 
is property, and as such devolves by opération of law upon the trustée in 
bankruptcy, seem s clear. The petltioner is entitled to an order or decree ad- 
judging: That Glavin's membership in the respondent Board of Trade is 
property, and his right, title, and interest theroin lias passed to and Is now 
held by Weston, trustée in bankruptcy, and that respondent be adjudged to 
recognize said trustee's succession thereto. 

Henry S. Robbins, of Chicago, 111., for appellant. 
William E. Burke^ of Milwaukee, Wis., for appellee. 

Before MACK, ALSCHULER, and EVANvS, Circuit Judges. 

ALSCHULER, Circuit Judge. The facts under which arise the 
questions involved in this appeal are set f orth in the statement by the 
EHstrict Court preceding its opinion rendered in the cause. The opin- 
ion of that court, which, with the statement of facts, is to be found 
on pages 18 to 26 of the printed transcript herein, in our judgment 
correctly applies the law to the facts, and has our entire concurrence. 

[3] Complaint is made that, if the last paragraph of the court's 
243 F— 22 
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decree is sustained, and certificate is issued by appellant in accordance 
with the command thereof, the trustée in bankruptcy will tiiereby ac- 
quire membership in the Board for gênerai purposes regardless of the 
provision of section 2 of rule 10 of its by-laws, requiring as a condi- 
tion of transfer of membership that the transferring member "bas 
against him no outstanding, unadjusted, or unsettled claims or con- 
tracts held by members," and requiring the person to vvhom member- 
ship is to be transferred to be approved by the board of directors. 
The paragraph of the decree is as f ollows : 

"It Is fnrther ordered, adjudged, and decreed that, In order to enable sald 
Thomas C' Weston, as such trustée, to sell and dispose of sald membership 
for the beneflt of said estate, sald Chicago Board of Trade Issue to Thomas 
O. Weston, as such trustée, a membership certificate, as provided for in section 
2, rule 10, of the Articles of Incorporation, Kules, By-Laws, and Régulations of 
said Chicago Board of Trade." 

It is clear from the paragraph that it was not thereby intended to 
invest the trustée in bankruptcy with membership in the Board of 
Trade, carrying with it the privilèges which ordinarily inhere in such 
membership. Such conclusion is required not only from the very 
situation, but is plainly indicated from the purpose of the decree as 
therein expressed in the words "in order to enable said Thomas C. 
Weston as said trustée to sell and dispose of said membership for the 
benefit of said estate." The certificate of membership to be issued un- 
der the decree will be such only as will enable the trustée to take such 
steps looking to the sale, disposition, and transfer of the membership 
as Glavin himself, if not in bankruptcy, might hâve done, but without 
in any manner concluding, binding, or foreclosing appellant with réf- 
érence to any rights or obligations it may hâve under the aforesaid 
section 2, rule 10 of its by-laws. 

The decree of the District Court is affirmed. 



HAIMOWICH V. MiANDEL. 
(Circuit Court of Appeals, Tliird Circuit. May 19, 1917.) 

No. 2182. 

1. Baîîkbuptct (S=s407(5) — Denial, of Dischakge — Gbounds— False Finan- 
cial Statement. 

Under Bankruptcy Act July 1, 1898, c. 541, § I4b, 30 Stat. 550, as amend- 
ed by Act June 25, 1910, c. 412, § 6, 36 Stat. 839, providlng for the denial 
of a discharge. If the bankrupt has obtalned.money or property on crédit 
upon a materially false statement In writing made by him' to any person, 
where the bankrupt made a financlal statement to a mercantile agency 
in anticipation of gênerai trade Inquiries to be made from tlme to tlme in 
the future, and not in response to a particular trade inquiry, and there- 
after one subsequently becomlng a subscriber to such agency was fumlsh- 
ed such statement by the agency, and was Induced by Its falsity to ex- 
tend crédit at a tlme when the bankrupt intended the statement to serve 
such purpose, a discharge was properly denled, as a mercantile agency Is 
the représentative of Its subscrlbers, and a statem'ent to the trade gen- 
erally through the agency is made to it as an agent or représentative of 
those wbo are then its subscrlbers, and those who become its subscrlbers 

@=3For otber cases see same topic & KEY-NUMB^R in ail Key-Numbered Digests & Indexes 
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durlng the period through which the statement is intended to be used, and 
Is in fact used, in obtaining crédit 
2. Bankruptcy ©=407(5) — Denial of Dischaegb — Geounds — Famé Finan- 
cial Statement. 

In the absence of any intervening' clianges in a bankrupt's financial 
condition, serving to abbreviate tlie period during whicli a fluancial state- 
ment to a mercantile agency is Intended to be used in obtaining crédit, 
the test of whether a false statement given upon one date, and communl- 
cated and acted upon on a later date, bars a discharge, is wliether the 
agency was the représentative of the prospective créditer when the state- 
ment was conimunlcated to and acted upon by hlm, and whether at that 
time tlie statement was still in force, dépendent upon whether the sale on 
crédit was the proximate resuit of such statement, and whether its orig- 
inal falslty was the cause of the extension of crédit. 

Appeal from the District Court of the United States for the East- 
em District of Pennsylvania ; J. Whitaker Thompson, Judge. 

In the matter of Jacob Haimowich, bankrupt, From an order (232 
Fed. 378) refusing a discharge, opposed by David Mandel, Jr., trus- 
tée, the bankrupt appeals. Affirmée!. 

Wm. F. Rerkowitz, Israeli & Blieden, and Samuel W. Salus, ail of 
Philadelphia, Pa., for appellant. 

J. C. Levi, of Philadelphia, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This appeal concerns the discharge 
of a bankrupt. The référée found against the discharge, and the 
District Court sustained his finding. 232 Fed. 378. 

In March, 1912, the bankrupt gave R. G. Dun & Co. a statement pur- 
porting to show his true financial condition. He omitted $6,000 to 
$7,000 of bills payable, whereby his assets of something less than $10,- 
000 were falsely swollen to $16,000. On April 1, 1912, Gross, Engel 
& Co. became subscribers to Dun & Co., and in September following, 
while still subscribers, made inquiry concerning the bankrupt's finan- 
cial standing. They received from Dun & Co. the bankrupt's state- 
ment of the previous March, and relying upon it, sold the bankrupt 
goods and extended him crédit. Involuntary proceedings in bank- 
ruptcy followed, and upon their termination the bankrupt petitioned 
for discharge. His pétition was opposed upon the ground that he had 
forfeited his right to a discharge under section 14b of the Bankruptcy 
Act (Act of July 1, 1898, c. 541, 30 Stat. 550, as amended by the Act 
of February 5, 1903, c. 487, § 4, 32 Stat. 797, and by the Act of 
June 25, 1910, c. 412, § 6, 36 Stat. 839), which provides that: 

"The judge shali * ♦ ♦ discharge the applicant unless he has • • * 
(3) obtained money or property on crédit upon a mnterlally false statement In 
writlng made by hlm to any person or his représentative for the purpose of 
obtaining crédit from such person." 

[1] Upon controverted questions of fact it was found, and we 
think properly so, that the bankrupt had obtained property from Gross, 
Engel & Co. on crédit extended in reliance upon his statement to 

(@=»For other cases see same topic & KEÎY-NUMBER in ail Key-Numbered Digests & Indexes 
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Dun & Co. ; that the statement was materially faîse in that ît omit- 
ted the most of the bankrupt's indebtedness ; that it was "know- 
ingly" false, notwithstanding the bankrupt's explanation that he 
thought he was asked to give only his "accounts payable" and not his 
"bills payable"; and that the state-ment was in. zvriting and made for 
the purpose of obtaining crédit. This leaves for discussion the ques- 
tion: Whether in making the false statement to the mercantile agen- 
cy for the purpose of obtaining crédit, the bankrupt made the state- 
ment to the "représentative" of the "person" from whom property on 
crédit was afterward obtained, within the meaning of the act. 

The applicable provision of the Bankruptcy Act (section 14b), as it 
stood beforc the amendment of June 25, 1910, provided that discharge 
shall be refused if the bankrupt has — 

"obtfilned property on crédit from any person upon a materially false state- 
ment in writing made to such person for the purpose of obtaining sucli prop- 
erty on crédit." (32 Stat. 797.) 

This provision was held to apply to cases where the bankrupt made 
a false statement directly to the person front 7uhom he obtained prop- 
erty on crédit, and as statements are not made to mercantile agencies 
for the purpose of obtaining property on crédit from thcm, the provi- 
sion was construed not to include the ordinary statement of fmancial 
condition made to a mercantile agency for gênerai circulation among 
its inquiring subscribers. In re Russell, 176 Fed. 253, 258, lOO C. C. 
A. 77. To this broad interprétation some courts made an exception 
to the effect that a false statement made to a mercantile agency when 
it was acting upon the spécifie request of a subscriber, was within 
the provision and barred a discharge. In re Pincus (D. C.) 147 Fed. 
623 ; In re Carton & Co. (D. C.) 148 Fed. 63. The Circuit Court of 
Appeals for the Second Circuit withheld its approval of this ruling by 
declining to express an opinion as to its correctness. In re Russell, 
176 Fed. 253, 259. In this state of the décisions, the amendment of 
June 25, 1910, was enacted, which, while altering somewhat the 
phraseology of the provision, changed its meaning only by enlarging it 
so as to include a false statement made to the "représentative" of the 
person from whom crédit was obtained. 

The extent to which the amendatory words "or his représentative" 
enlarge the provision has not been very generally considered by the 
courts. The Circuit Court of Appeals for the vSecond Circuit, in dis- 
cussing the provision as last amended, in Re Zofïer, 211 Fed. 936, 128 
C. C. A. 434, said : 

"Tliat clause certainly cannot be construed to cover 'gênerai statements to 
mercantile agencies, not specifically asked for by prospective ereditors.' " 

thereby indicating (as insisted by the bankrupt) that the amendment 
was but a statutory déclaration of the judicial view previously ex- 
pressed in Re Pincus and in Re Carton & Co., supra. 

In seeking the exact meaning of this expression we must consider 
the facts to which it had référence. Thèse are so meagrely reported 
that we do not know whether the expression was intended to extend 
broadly to a case like the one under considération or was narrowly 
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Hmited to the facts of the case in which the expression was used. It 
appears from the report that the banknipt gave the mercantile agency 
a f aise statement upon a request niade generally and not upon the re- 
quest of a su])scriber. After the statement was given, nothing hap- 
pened so far as the report shows. It does not appear that the false 
statement was afterwards communicated to a suhscriber or that any 
subscriber otherwise knew of it, or, relying upon it, extended crédit 
to the bankru]jt. If in fact the false statement was made generally 
to the mercantile agency and was not afterward communicated to a 
subscriber, and if, therefore, no crédit was procured upon faith in 
it, then obviously the provision, which contemplâtes obtaining proper- 
ty on crédit based upon a false statement, does not extend to a false 
statement alone. 

But in the case under considération, the bankrupt gave the mercan- 
tile agency a false statement for distribution among the trade for the 
purpose of ulUaining crédit, and though not given upon the spécifie re- 
quest of a snijscriber, it was subsequently communicated to a sub- 
scriber upon his reduest, with the resuit that it induced the extension 
of crédit intended. 'i'he amcndment of 1910, which bars a discharge 
when a false statement bas been made to the "représentative" of the 
person from whom property bas been obtained on crédit, does not pre- 
scribe that the statement to the représentative must be made upon the 
spécifie request of the person extending the crédit. It simply en- 
larges tho number and character of persons to whom the making of 
a false statement opérâtes as a liar to a discharge. The test, therefore, 
is whether the agency to which the false statement was made- was in 
fact the rejn'csentative of the person who receiving the statement 
extended crédit. From the very nature of its occupation, a mercan- 
tile agency is the représentative or agent of its subscribers in the busi- 
ness of obtaining for diem crédit ratings of jiersons with whom they 
propose to bave dealings, and when a false statement is made to such 
représentative and is communicated to the subscriber with the resuit 
that the subscriber, relying upon it, sells property and extends crédit 
to one who becomes bankrupt, then the situation contemplated by the 
provision arises. If the amendment of 1910 did not thus enlarge the 
provision, then it did not change the law from what the courts had 
interpreted it to be before the addition of the word "représenta- 
tive." 

Assuming that a mercantile agency may be the représentative of its 
subscribers within the meaning of section 14b of the Bankruptcy Act 
as amended, the novel question in this case is whether the bank- 
rupt made the false statement to the agency as the représentative of 
the objecting creditors, in view of the fact that at the time the state- 
ment was handed the agency the objecting creditors were not sub- 
scribers. The détermination of this question is controUed more by 
the character of the statement and the circumstances under which it 
was given than by the date of its delivery. 

It may again be noted that the statement was flagrantly false ; that 
the bankrupt admitted that he made it for the purpose of obtaining 
crédit not from any particular person but from the trade generally, 
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which he addressed through the médium of tlie mercantile agency, 
This statement was not made in response to a particular trade inquiry 
but was made in anticipation of gênerai trade inquiries to be made 
f rom time to time in the future. The statement given the agency was 
therefore in the nature of a gênerai and continuing statement, ad- 
dressed in efïect to whom it may concern and running for an indefinite 
period. 

[2] When the bankrupt addressed the statement to the trade gen- 
erally through the agency, he gave it to the agency as the "représenta- 
tive" of any subscriber thereafter seeking information concerning his 
financial standing. The statement was therefore made tO: the agency 
in its capacity of agent or représentative of those who were then sub- 
scribers and also of those who became its subscribers during the period 
through which the statement was intended to be used and was in fact 
used in obtaining crédit. Such a period may be long or short accord- 
ing to varying circumstances and may conceivably be abbreviated and 
ended by intervening changes in the bankrupt's financial condition, but 
in the absence of such (and none appears in this case), the test of 
whether a false statement given upon one date and communicated 
and acted upon on a later date opérâtes as a bar to a discharge, is two- 
fold: (1) Whether the agency was the représentative of the prospective 
créditer at the time the statement was communicated to and acted 
upon by him; and (2) whether at that time the false statement was 
still in force and binding upon the bankrupt, to be determined accord- 
ing as it is found that the sale on crédit was or was not the proximate 
resuit of the statement (In re Braverman [D. C] 199 Fed. 863, 28 Am. 
Bankr. Rep. 513), and that its original falsity was or was not the thing 
that worked the mischief. 

Applying this test, we are of opinion that the agency was the rep- 
résentative of the objecting creditors at the time the bankrupt's false 
statement was communicated to them, and that the objecting cred- 
itors were induced by the falsity of the statement to extend crédit to 
the bankrupt at a time when the bankrupt intended the statement ta 
serve that end. 

The decree below is affirmed. 



GOLDEN HILL DISTILLING CO. v. LOGUB. 

(Circuit Court of Appeals, Sixth Circuit. June 30, 1&17.) 

No. 2995. 

1. Banketjptcy ©=>293(2) — Voidablb Prefebences— Jurisdiction or Court. 
Bankr. Act July 1, 189S, c. Ml, § 23b, 30 Stat. 552, as amended by Act 
Feb. 5, 1903, c. 487, § 8, 32 Stat. 798, and Act June 25, 1910, c. 412, § 7„ 
36 Stat. 840 (Comp. St. 1916, § 9607), ptovldes that suits by the trustée 
shall only be brought in the courts where the baniîrupt urtght hâve 
brought them. If proceedings in bankruptcy had not been instituted, un- 
less by consent of the proposed défendant, exeept suits for the recovery 
of property under certain sections includlng section 60b (Comp. St. 1916, 
§ 9644). Section 60b authorizes the trustée to avoid préférences and re- 

4ts»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Disests & Indexes 
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cover tlie property or its value, and provides tïiat for the purpose of sucli 
recovery any com-t of bankruptcy and any state court whlch would hâve 
had jurisdictlon, if bankruptcy had not intervened, shall hâve concurrent 
jurisdictioii. Held that, since the amendment of 1910, the bankruptcy 
court lias jurisdictiou of a suit to recover a préférence, regardless of 
the amount involved or the citizenshîp of the parties. 

2. Bankbuptcï <S=>1G2— Peeferencks— Judoments— "Transper." 

Under Bankr. Act July 1, 1898, c. 541, § 3, cl. 3, .30 Stat. 516 (Comp. 
St. 1916, § 9587), deftnlng acts of bankruptcy, sections eOa, 60b, deflning 
préférences and the right to recover them, sections 67c, 6Tf (Comp. St. 
1916, § 9651), providing for the dissolution of liens obtained in légal pro- 
ceedings, and section 1, cl. 25 (section 9585), deflning a "transfer" as in- 
cluding the sale and every other and différent mode of disposition of or 
parting with property or the possession of property absolutely or condi- 
tionally as a payment, pledge, mortgage, gift, or security, a credltor who 
recovers a judgnient by consent or in invitum and by exécution coUects 
the judgment witliin four months preceding bankruptcy, and with reason- 
able cause to believe that a préférence wlU resuit, receives a voldable 
préférence, especially as, since the aniendment of 1910, the debtor's In- 
tent Is no longer relevant 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Ti-ansfer.] 

3. JUDQMENT (®=»707 — CONCLUSIVKNESS ON PeRSOXS NoT PARTIES. 

The discharge of a reeeiver under a chattel mortgage on the property 
of a bankrupt, on a motion supported by affidavits tendlng to show that 
he was solvent, was not res judicata or binding on creditors or the trustée 
in a suit to recover a préférence obtained a few days after such discharge. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; Jolin H. Clarke, Judge. 

Suit by James C. Logue, as trustée of Samuel Hornstein, bankrupt, 
against the Golden Hill Distilling Company. Judgment for plaintifif, 
and défendant brings error. Afiirmed. 

Shortly before judgment was taken and a levy made, as stated In the 
opinion, a reeeiver was appointed under the mortgage on the bankrupt's 
stock and fixtures, and a few days later the reeeiver vv'as dlscharged on a 
motion in support of which affldavits were introdueed tending to show that 
Hornstein was uot insolveut, but that hls assets were considerably in excess 
of his liabilities. 

Hornstein condueted a saloon in Cleveland. The Distilling Company was 
his chief créditer, having control of a chattel mortgage whlcli covered ail his 
tangible assets, and having, also, an unsecured debt of about $1,200, repre- 
sented by a cognovit note. Its manager, lîayer, was generally famillar with 
Hornsteln's affairs. Hornstein's only asset, not covered by the chattel mort- 
gage, was hls license. which had a transfer value of ,$2,500. After certain pro- 
eeedings, which need not be recounted, the Distilling Company took judgment 
on the cognovit note and cansed the tangible property to be seized on the 
chattel mortgage and a levy to be niade by the sheritï upon Hornsteln's 
jnterest in the license. The slieriff tli^renpon advertised this interest for 
sale. After the notice hiid beeti runiiing about two weeks, Hornstein's wlfe 
was appointed his guardian, niton the ground of hls mental incompetency, 
and slie thereupon iiled, in the court wliere the judgment had been rendered, 
a motion to set it aslde, and obtained a preliniinary injunetion against tlie 
isale. Her clalin was that the délit had been paid. Upon this clalm, there 
was a heariiig upon the merits. The court decided that no part of the debt 
was successfully impeached, and denied the motion and dlssolved the injune- 
tion. Thereupon, and on the same day, the sheriffi sold the license to a third 
person, and paid over to the Distilling Couiiiany the $1,200. On the next day, 
a pétition in bankruptcy was flled and tlie remainder of the license price was 

-€=>For other cases see same topic & KEY-NUMBQR In ail Key-Numbered Dlgests & Indexes 
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eventually turned over by the sheriff to the trustée In bankruptey. The 
trustée flled, in tàe bankruptcy court, a pétition against the DlslUing Oompiiny, 
asking the reoovery of this |il,2(X) as a préférence, and asking, also, a judg- 
ment for the value of goods returned by Hornstein to the Distilllng Company 
shortly before the collapse, alleging that this return of goods was a préférence. 
TJpon the pétition, summons was issued, the Dlstilling Company answered and 
the issue was tried before the District Judge (a jury having been duly ^• ii^■ed), 
and he made findings of fact and law and entered judgtnent for the trustée 
for both amounts sned for. ïhe Distilling Company brings error. 

Frank C. Scott, of Cleveland, Ohio, for plaintifF in error. 
C. F. Taplin, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNy\PPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
The Distilling Company claims that the court below had no jurisdiction 
oi the issue presented by the pétition and ansvver, because there was 
neither the requisite amount in controversy nor the recjuisite diverse 
citizenship to give jurisdiction to a United States District Court. Tlv's 
claim dépends, primarily, upon the construction to be given the lan- 
guage of section 60b of the Bankruptcy Act, as that act was amended 
in 1903 and in 1910. After defining a voidable préférence and giving 
the trustée the right to recover, the section since 1903 has said : 

"And for the purpose of sucli recovery any court of bankruptcy, as hereln- 
before detined, and any state court whleh would hâve had jurisdiction if 
bankruptcy had not Intervened, shall bave concurrent jurisdiction." 

The construction which the Distilling Company urges is not incon- 
sistent with the précise language used. This construction is that the 
phrase "which would hâve had jurisdiction," etc., applies to and modi- 
fies both the preceding "any court of bankruptcy" and the preceding 
"any state court." Clause 8 of section 1 defines "courts of bank- 
ruptcy," and the construction urged would, therefore, be to the effect 
that any United States District Court or the Suprême Co„rt of the 
District of Columbia or the United States courts of Alaska or any 
state court could entertain a suit to recover a préférence, provided such 
court would hâve had jurisdiction of the same controversy before 
bankruptcy. Very early after the passage of the act, it was held 
(Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175) that 
by the effect of section 23b, jurisdiction. of a suit under section 60b was 
restricted (unless it was enlarged by consent) to those courts where 
the suit might hâve been brougLt if proceedings in bankruptcy had not 
been instituted. It is common knowledge that the effect of this hold- 
ing was distincdy to interfère with that uniformity of administration 
which was one of the objects of the Bankruptcy Act, and it has been 
thought that the amendment of 1903 to section 60b was for the pur- 
pose of giving that breadth of remedy which Bardes v. Bank had 
denied. When sections 23b and 60b are construed together as if they 
were one, the substantial effect of the amendment was to insert the 
words "in any court of bankruptcy or" before the words "in courts 
where the bankrupt * * * might hâve brought or prosecuted." 
There remained, however, an apparent inconsistency. Section 60b, as 
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amended in 1903 and as thus construed, says that such a suit might be 
brought in any court of bankruptcy, while section 23b, declaring gen- 
erally the jurisdiction, continued to say that it was limited to the 
courts where the suits could hâve been brought if there had been no 
bankruptcy. In 1910, this inconsistency was removed by an amend- 
ment of section 23b which expressly excepts from the generally limit- 
ing language of the section the suits authorized by section 60b. The 
same inconsistency as to section 70e (Comp. St. 1916, § 9654) was re- 
moved in the same way, at the same time. 

It is clear to us that, at least since the amendment of 1910, there is 
no room to doubt the jurisdiction of the United States District Court 
in a controversy such as this. We bave repeatcdly affirmed judgments 
of the same character. Eoth in Bank v. Cliicago Co., 19<S U. S. 280. 

25 Sup. Ct. 693, 49 L- Ed. 1051, and in Bush v. Elliott, 202 U. S. 477, 

26 Sup. Ct. 668, 50 L. Ed. 1114, the court was considering cases which 
arose before the amendment of 1903. 

[2] The DistilHng Company next urges that the receipt by a plain- 
tif? in exécution of the amourit of bis judgment paid over to him by 
the sheriff from the proceeds of an exécution sale, does not constitute 
a préférence which is recoverable under section 60b. The argument is 
both that the judgment against Hornstein, after the exhaustion of the 
unsuccGssful efforts made in bis behalf, could no longer be said to hâve 
î)een "procured or suffered" by him, and that it is the intent of the 
section to legislate only ap-ainst unsatisfied judgments without disturb- 
ing the status of tlie creditor who lias, by exécution sale, realized bis 
judgment before bankruptcy pétition filed. Thèse two matters are 
sufficiently related to justify considering them together. We find no 
autlioritative construction of the section in either particular, and we 
must détermine its intent as best we may without such aid. 

We find the subject of préférence, resulting from légal proceedings, 
treated of by more or less similar language in at least three sections. 
Section 3, cl. (3), defining acts of bankruptcy, sections 60a and 60b, 
defining préférences and the right to recover them, and section 67c, 
providing for the dissolution of liens obtained in légal proceedings, ail 
relate to the gênerai purpose of securing equality among creditors and 
as against an effort of a creditor to collect by law on bis own account. 
xA.ll three must be read together, and yet, it is quite impossible to bring 
them into detailed harmony. The préférence, which is an act of bank- 
ruptcy, is only an exécution levy or analogous lien which has been 
"sufïered or permitled" to corne into existence and which is allowed to 
continue until five davs before the exécution sale (Citizens' Bank v. 
Ravenna Bank. 234 Û. S. 360, 34 Sup. Ct. 806, 58 L. Ed. 1352); the 
judgments regulated by section 60 are those which the bankrupt "pro- 
cured or suffered" to be entered against him ; and the liens reached by 
section 67c are invalid only if the lien was "sought and permitted" 
vvith the intent to work a forbidden préférence. In Wilson v. City 
Bank, 84 U. S. (17 Wall.) 473, 21 L. Ed. 723, the court had to déter- 
mine the validity, under the act of 1867 (14 Stat. 517, c. 176), of an ex- 
écution lien existing in that form upon the property of the debtor at 
the time the pétition in bankruptcy was filed, but it was necessary to 
consider both the provisions which defined an act of bankruptcy and 
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those which permitted the recovery of a préférence. The conclusions 
of the court were ; 

"(1) That something more than passive nonreslstance of an insolvent debtor 
to regular judicial proceedings, In which a judgment and levy on his property 
are obtalned, when the debt Is due and he Is wlthout just défense to the 
action, Is necessary to show a préférence of a credltor, or a purpose to defeat 
or delay the opération of the Bankrupt Act. 

"(2) That the fact that the debtor under such eircumstances does not file 
a pétition in bankruptey is not sufficient évidence of such préférence or of in- 
tent to defeat the opération of the act. 

"(3) That, although the judgment créditer in such case may know the In- 
solvent condition of the debtor, his levy and seizure are not vold under the 
eircumstances, nor any violation of the bankrupt law. 

"(4) That a lien thus obtalned by hlm wlU not be displaeed by subséquent 
proceedings in bankruptey against the debtor, though within four months of 
the flling of the pétition." 

In Wilson V. Nelson, 183 U. S. 191, 22 Sup. Ct. 74, 46 L. Ed. 147, 
the act of 1898 was involved. The sole question to décide was wheth- 
er the judgment shown by that record had been "suffered or permit- 
ted" within the meaning of clause (3) of section 3. The judgment had 
been entered and the exécution levy made without the consent or 
knowledge of the debtor, but by virtue of a cognovit note. The ma- 
jority of the court held that such a judgment was to be deemed "suffer- 
ed or permitted" within the meaning of this section; there were four 
dissenting judges adopting the contrary view. The opinion of the ma- 
jority was based largely, if not essentially, upon the idea that by chang- 
ing the language "procured or sufïered," found in the act of 1867, and 
construed by Wilson v. City Bank, into "suffered or permitted," Con- 
gress had indicated its purpose that the active intent of the debtor tO' 
évade the equality of the Bankruptey Act should no longer be the 
criterion, and that, therefore, the giving or allowing to corvtinue the 
cognovit note which put it out of the debtor's power to re&ist the entry 
of a judgment when desired, was a sufficient suffering or permitting.^ 
This décision is of no help in the présent case, since section 60 retains 
the very language "procured or suffered" which was found in the act 
of 1867, and which, therefore, considered by itself, would ring the resuit 
of Wilson V. City Bank and not that of Wilson v. Nelson. 

Turning, now, to the other branch of the contention, it must be con- 
ceded that there are, in sections 60a and 60b, no provisions which, in 
terms, reach the proceeds of a satisfied judgment, and that, since Wil- 
son V. City Bank had ruled that under the act of 1867 the trustée could 
not recover such proceeds from the exécution créditer, the clear ex- 
pression of the contrary intent ought to be found in the act of 1898 
before it should receive the contrary construction. It may also be 
said, according to the rule that things not specifically named in an 
enumeration are excluded, that the présence of provisions against the 
lien of a judgment and the omission of any mention of its proceeds 
raise a measure of presumption that the latter are not intended to be 

1 Wilson V. Nelson has been followed, if not extended, in Bradley Co. v. 
Whlte (C. C. A. 5) 121 Fed. 779, 58 C. C. A. 55 ; Bogen v. Frotter (C. C. A. 6) 
129 Fed. 533, G4 C. O. A. 63; and Re Rung Co. (C. O. A. 2) 139 Fed. 526, 71 C- 
C. A. 342. 
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touched. The Suprême Court held, in Clarke v. Larremore, 188 U. 
S. 486, 490, 23 Sup. Ct. 363, 365 (47 L. Ed. 555), that where ihe pro- 
ceeds of the exécution sale were in the hands of the sheriff when the 
pétition in bankruptcy was filed, the money should go to the trustée and 
net to the judgment créditer, but said : 

"A différent question might hâve arlsen if the wrlt had been fully executed 
by payment to the exécution creditor. Whether the bankruptcy proeeedings 
would then so far affect the iudgnient and exécution and that which was 
done under them as to justify a recf)very by the tnistee in bankruptcy from 
the exécution cTeditor, is a question not before us, and may dépend on many 
other considérations." 

Several District Court opinions hâve held that such an exécution 
judgment lien is not invalidated by section 67f, but hâve declined to 
consider whether the proceeds of the sale could be recoverable under 
section 60b. ^ 

Can the payment of the proceeds of exécution sale be thought such 
a "transfer" as is contemplated by the section? The word "transfer" 
is given a broad meaning by the statutory définition. Section 1, cl. 25. 
A money payment is within this generality of définition. Pirie v. Chi- 
cago Co., 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171. There is 
surely a transfer by opération of law; the property goes to the pur- 
chaser and the proceeds to the creditor; yet, there has not been that 
voluntary action naturally implied from the use of the word "made" 
(by the bankrupt).^ 

It must be confessed that the application of section 60b to the situa- 
tion which we hâve described as arising in this case is not clear and 
certain, and we suspect that there can be no construction of thèse and 
the other sections mentioned which will not develop some inconsisten- 
cies and conflicts ; but we conclude that the key is f urnished by the 
amendment of 1910. Prior to that time it had been essential, in order 
to recover a préférence under this section, to show that the debtor had 
intended to accomplish a préférence in violation of the act. It was con- 
sistent with this theory that collection against him by légal proeeedings 
was not condemned, unless they were by his procurement, and that a 
transfer was not voidable unless it had been "made" by him. When 
the amendment of 1910 provided that the debtor's intent was no longer 
relevant, but that the transaction might be avoided if the creditor had 
reason to believe that he was thereby getting a larger percentage than 
other creditors would receive, it destroyed the reason for longer re- 
quiring this voluntary participation by the debtor. The principle of 
the décision found in the majority opinion in Wilson v. Nelson, ap- 
plies hère ; and since the intent and purpose of the debtor are made no 
longer important, the language used and that allowed to remain must 

2Re Bailey (D. C.) 144 Fed. 214, 216; Re Kesnek (D. C.) 167 Fed. 574; 
Nelson v. Svea Co. (D. C.) 178 Fed. 130, 140; Re Weltzel (D. C.) 191 Fed. 463. 

3 Whether the recelpt of money on exécution is a transfer wlthln this sec- 
tion has been consldered In the District ('ourt, l)Ut not deelded. In a case 
where there was no collusion. Re Blalr (D. C.) 102 Fed. 987; Re Knlcker- 
bocker (D. C.) 121 Fed. 1004 ; Re Bailey (D. C.) 144 Fed. 214, 216 ; Dreyer v. 
Kickllghter (D. C.) 228 Fed. 744, 752 ; Grant v. Bank (D. C.) 232 Fed. 201, 217. 
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be construed to effectuate this resuit, however far from apt the words 
may be. 

When \ve consider the three sections first nanied, as well as section 
67f, we conclude that the gênerai purpose of the act, in its présent 
form, can only be effectuated, and that inconsistencies and uncertain- 
ties are best reconciled and clarified, by holding that the créditer who 
recovers a judgment, by consent or in invitum, and by exécution sale 
collects his money within four months preceding bankruptcy, and with 
reasonable cause to believe, etc., receives a voidable préférence, which 
he must repay to the trustée. 

[3] The Distilling Company further contends that its agent. Bayer, 
had no sufficient reason to believe that the judgment or transfer would 
effect a préférence, and this because he had no such reason to think 
Hornstein insolvent. The same reason is alone urged against the ver 
covery for the goods returned on account. This présents only a ques- 
tion of fact. It is true that there had been a more or less formai judi- 
cial détermination only a f ew days bef ore that Hornstein was solvent ; 
but this was, in no sensé, res judicata, binding the creditors or the 
trustée, and the circumstances point strongly to the conclusion that 
Bayer must hâve reasonably anticipated that the assets were not 
enough to pay the debts. A review of the évidence pro and con would 
not be of value. It is enough to state our conclusion. 

The judgment must be affirmed. 



In re TIONOLULC CONSOL. OIT. CO. 

(Circuit Court of Appeals, Niutli Circuit. July 5, 1917.) 

Ko. .3003. 

JUDGES ©=343— DlSQUAtlFICATION— INTEREST AS STOCKHOLDER. 

Where the United States government, as part of a unitary eheme or 
plan of litigation, lias brought various suits against various oil eompaiiiest 
to recover possession of oil laiids and judgments for the value of oil or 
minerai extracted therefroin, in whic-h the question of damages was iden- 
tieal, a judge owning stock inone of such oil eonipanies is disqualified to 
sit on the tiial of sucli a suit against anotlier of such oil eonipanies, under 
Judieial Code (Act Mareh 3, 1911, c. 231) § 20, .36 Stat. 1090 (Conip. St. 
19] 6, § 9<S7), provldirig that, whenever it appears that the judge of any 
District Court is in any way concemed in interest in any suit peiiding 
thereiii, it sliall be his duty to enter the fact on the records and certify 
an authenticated copy thereof to the senior judge for the circuit. 

Pétition for Order to the District Court of the United States for the 
Northern Division of the Southern District of California. 

Original pétition by the Honolulu Consolidated Oil Company for a 
writ of mandamus, directed to Hon. Benjamin F. Bledsoe, Judge of 
the United States District Court for the Southern District of California, 
Northern Division, commanding him to enter an order that an authen- 
ticated copy of certain suggested disqualifications be certified to the 
senior Circuit Judge of the circuit. Writ granted. 

e^SjFor other cases s,ee same topic & KEY-NUMliER in ail Key-Numbered ûigests & lûdesea 
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Morrison, Dunne & Brobeck, of San Francisco, Cal., George E. 
Whitaker, of Bakersfield, Cal., and W. N. Mills, of San Francisco, Cal., 
for petitioner. 

E. J. Justice, Sp. Asst. Atty. Gen., and Albert Schoonover, U. S- 
Atty., of Los Angeles, Cal., for respondent. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

PER CURIAM. It is alleged in the pétition, among other things, 
that the Honolulu Consolidated Oil Company is the défendant in 17 
certain suits brought by the United States in the Southern district of 
Califomia, Northern division of said district; that in the complaints in 
said suits it is alleged in substance that the United States is the owner 
and entitled to the possession of the lands described in the said com- 
plaints ; that such lands are oil lands and gas lands ; that the same were 
included within the executive withdrawal order of Se])tember 27, 1909 ; 
that, notwithstanding the premises and in violation of the alleged pro- 
prietary rights of the United States, the petitioner herein entered upon 
and took possession of such premises, subséquent to the said date of 
such withdrawal, for the purpose of exploiting the same for petroleum, 
oil, and gas, and did so exploit the same, and appropriate to its own 
use the oil and gas therein explored for, drilled, discovered, and ex- 
tracted ; that this petitioner was not, nor was any other person at the 
time of such withdrawal, the bona fide occupant or claimant of such 
premises, or in the diligent prosecution of work leading to the discov- 
ery of oil or gas thereon; that it was further alleged that after such 
withdrawal the petitioner extracted, produced, and converted to its 
own use from the premises in question large quantities of petroleum, 
oil, and gas, and is continuing to do so, and will so continue, to' the al- 
leged irréparable damage of the plaintiff, if not restrained from so do- 
ing. By way of relief it was prayed, among other things, that an ac- 
counting be had by défendants, and that each of them make complète 
and itemized disclosures of the minerais, particularly gas and petrole- 
um, removed, extracted, or received by them from such lands, and of 
any and ail moneys or value received from the sale or disposition of 
minerais therefrom, and any rents or profits received under any sale, 
lease, transfer, conveyance, or agreement conceming such lands, or any 
part thereof, and that the United States recover from the défendants 
ail damages sustained by the United States in the premises, and for the 
appointment of a receiver. An answer was interposed in each suit, 
substantially joining issue upon the ownership, and also upon the right 
of possession by the United States in and upon the lands in question, 
or any gas, petroleum, or other minerais therein contained. 

It is further alleged in the pétition that after issue joined, and on the 
26th day of May, 1917, before Hon. Benjamin F. Bledsoe, an applica- 
tion was made by the United States for an inspection of certain books 
and documents of the petitioner ; that this was the first adversary pro- 
ceeding in the cause ; that the petitioner resisted said application, upon 
what it believed to be sufficient and meritorious grounds, and, con- 
ceiving it to be its duty, seasonably and without delay suggested the dis- 
qualification of Hon. Benjamin F. IMedsoe under section 20 of the 
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Judicial Code ; that petitioner f ormally made such suggestion in writ- 
ing and supported the same by affidavit. This was donc in each of the 
said suits. The suggested disqualification was that where the sitting 
judge has a lawsuit, or is a stockholder of a corporation having a law- 
suit, pending or impending with another person, or with the same per- 
son or plaintiff, which rests upon a like statement of facts or upon the 
same point of law as that pending before him, it is a sufficient ground 
of disqualification. Accordingly it was moved on behalf of the peti- 
tioner that this disqualification be entered in the records of the court, 
and that an authenticated copy thereof be forthwith certified to the 
senior Circuit Judge of this circuit, ta the end that such proceedings 
should be had thereon as provided in section 14 of the Judicial Code 
(Comp. St. 1916, § 981). Thereupon the said sitting judge denied the 
application for his disqualification, to which petitioner then and there 
<iuly excepted. 

Attached to the pétition is the affidavit of William P. Roth, the secre- 
tary of the Honolulu Company and one of the défendants in the suit, 
alleging that in thèse suits the United States seeks to recover possession 
of the lands described in the complaints, and judgments for the gross 
value of ail oil or other minerai extracted therefrom during the use or 
occupancy thereof by the défendants ; that in each of said cases there 
are one or more corixirations défendant whose stockholders are sub- 
ject to the stockholders' liability under the laws of California; that 
thèse oil suits are ail a part of a unitary scheme or plan of litigation 
brought and maintained by the United States against the various oil 
companies in the state of California; that an important question to be 
■determined in each of such suits would be the rule of damage to be ap- 
plied; and that, in so far as the décision of such question is concemed, 
each of said cases is practically identical. Thèse allégations were not 
denied in the answers filed herein, and it will be assumed that they are 
true. 

Hon. Benjamin F. Bledsoe answered, stating in substance that sonae 
years ago, for a cash considération, the exact amount of which he could 
not remember, but which to the best of his recollection amounted to 
some $300, he purchased from a stockholder of the Consolidated Mid- 
way Oil Company a small block of stock; that he did not remember 
whether it was fully paid up or not; that thereafter, and some time 
prior to February 1, 1912, he was apprised of some plan for a reorgan- 
îzation of this corporation, and that ail the property of this corporation 
had been transferred to the National Pacific Oil Company, and that 
pursuant to such arrangement, and upon surrender of respondent's 
shares of stock of the Consolidated Midway Oil Company, there would 
be issued to him his proportionate part of the stock of the said National 
Pacific Oil Company ; that thereupon respondent surrendered his stock 
in said Consolidated Midway Oil Company, and received in lieu there- 
of 1,125 shares of the stock of the National Pacific Oil Cmpany; that 
some time early in 1915 respondent had presented before him some 
phase of the oil litigation in which the United States was plaintiff and 
îhe said National Pacific Oil Company was a défendant ; that thereupon 
respondent, realizing his ownership and possession of the 1,125 shares 
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of Stock of that company, suggested his ovvn disqualification in the case 
in whicli the said National Pacific Oil Company was a party, and whick 
was then pending before him, but that the said suggested disqualifica- 
tion was waived by the parties to that controversy ; that while respond- 
ent was still the owner and in possession of such stock, and while he 
was holding a session of his court at Fresno in October, 1915, counsel 
for the défendant in United States v. Devil's Den Consolidated Oil Co., 
being the same counsel representing the petitioner in this proceeding, 
suggested the disqualification of respondent to hear that case because of 
his ownership of the stock in the National Pacific Oil Company, and 
respondent thereupon declined to hear said case; that, desiring to re- 
lieve himself, so far as he might do so, f rom any légal disqualification, 
in order that the matters of business coming before his court might not 
suflfer through delay, and because of the disqualification of the judges 
with respect to the great mass of oil litigation pending and impending 
therein, he indorsed said 1,125 shares of stock in blank and delivered 
the same to a broker in Los Angeles, with the request that they should 
be sold in the market at such price as was then ruling ; that thereaf ter 
respondent was advised that such stock had been sold, and respondent 
on November 3, 1915, received a check for the purchase price thereof 
amounting to $16.90; that thereafter, in July, 1916, upon application- 
for some form of provisional relief in the same case which had corne 
before respondent in Fresno in October, 1915, the disqualification of 
respondent because of his ownership of the stock herein referred to was 
again urged ; that thereupon respondent, conceiving that he had been 
disqualified in the case when the disqualification was first urged be- 
cause of his then ownership of such stock, and that as to such case such 
such disqualification could not be removed by a subséquent sale of such 
stock, declined thereafter to hear said case, but as to any case which 
arose after respondent had entirely parted with his stock he conceived 
that no légal disqualification attached to him because of his previous 
ownership of said stock. 

With the filing of this answer on the part of the respondent, the 
United States filed a demurrer to the pétition, which after a hearing 
was overruled. The case coming on for a hearing upon the pétition 
and answer, the petitioner ofifered the testimony of Mr. A. L,. Weil and 
Mr. Oscar Sutro, in which they stated the circumstances under which 
the alleged disqualification of Judge Bledsoe was brought to his atten- 
tion in the first instance by the défendants, and his action with respect 
thereto. In an additional answer filed by Judge Bledsoe, relating to- 
the testimony of Mr. A. L. Weil and Mr. Oscar Sutro, Judge Bledsoe 
States that in his original answer he referred to a prior hearing in Los 
Angeles on "some phase of the oil litigation," wherein he suggested his 
own disqualification, and the disqualification was waived by the parties 
to the action, and not to the hearing at Fresno referred to by Mr. Weil 
and Mr. Sutro. We are of opinion that this particular controversy 
concerning the time and circumstances relating to the suggested dis- 
qualification of the respondent and the waiver of disqualification is 
immaterial to any issue now before this court. 

The question to be determined is whether Judge Bledsoe is in any 
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way "concerned in interest" in the pending suit by reason of a stoctc- 
holder's liability growing out of his ownersliip of 2,250 shares of stock 
of the Consolidated Midway Oil Company prior to February 1, 1912, 
and his ownership of 1,125 shares oi stock of the National Pacific 
Oil Company, into vvhich the former company was reorganized, and 
the ownership of the latter stock in lieu of the former from Februarv 
1, 1912, to November 3, 1915. Section 20 of the Judicial Code pro- 
vides: 

"Whenever it appears that the judge of any District Court Is In any wny 
concerned in interest in any suit pending thereiu, or lias been of counsel or 
is a material witness for elther party, or is so related to or connected witli 
eitlier party as to render it improper, in his opinion, for him to sit on the 
trial, it shall be his duty, on application bj' elther party, to cause the fact 
to be entered on the records of the court ; and also an order that an authenti- 
«ated copy thereof shall be fortliwith certilied to the senior Circuit Judge for 
said circuit then présent in the circuit ; and thereupon such proceedlngs shall 
be had as are provided in section fourteen," 

The case referred to by counsel on both sides as deterxninîng thîs 
question was mainly that of Meyer v. City of San Diego, 121 Cal. 
102, 53 Pac. 434, 41 L. R. A. 762, 66 Am. St. Rep. 22. The rule 
stated in that case is that a judge is disqualified in any litigation where 
he has any certain, definable, pecuniary, or proprietary interest which 
will be directly affectée! by the judgment that may be rendered. The 
court, in support of this rule, refeired to a number of cases, among 
others that of North Bloomfield G. M. Co. v. Keyser, 58 Cal. 315. In 
that case the respondent was the presiding Judge in the superior court 
of Yuba county, Cal., and an owner of lots in Yuba City, in the county 
of Sutter, bordering upon the Feather river. The citj' of Marj's- 
ville is situated on the north bank of the Yuba river, at its junction 
with the Feather river. In an action brought by the city of Marys- 
ville against the North Bloomfield Gravel Mining Company and others, 
it was alleged that the mining opérations of the défendants on the 
headwaters of the Yuba river were filling up the Yuba river with min- 
ing sédiment, slickens, and small stones, which, being carried dpwn 
the channel, caused the waters of the river in the winter season to 
overfîow its banks, and the sédiment, slickens, sand, and small stones 
to be deposited on the lands of the city of Marysville bordering upon 
the Feather river. The défendants moved for a change of venue, 
upon the ground that the presiding judge was directly interested in 
the resuit of the action. The land owned by the judge was not in 
the city of Marysville, the complainant in the action, but in Yuba City, 
on the opposite side of the Feather river, and, while it was not involved 
in the action, it was equally afifected by the mining opérations com- 
plained of. The judge denied the motion for a change of venue, 
holding that, as he was not interested in the case, he was not dis- 
qualified from sitting in the cause, whereupon certain of the défend- 
ants applied to the Suprême Court for a writ of prohibition to pre- 
vent Judge Keyser from acting in the cause. The Suprême Court, 
speaking through Judge Ross, said: 

"It is an ancient maxim, and One founded in the most obvions principles of 
uatural right, that no uian ought to be a judge in his ovvn cause. That pria- 
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ciple flnds expression in our statute in tliese words: 'No justice, judge, or 
justice of the peace stiall sit or act in any action or proceedlng: 1. To wtiicli 
he is a party, or in which lie is interested.' • * • Section 170, Code Civ. 
Proc. This provision sliould not receive a technical or strict construction, 
but ratlier one that is broad and libéral. 'The court ought not to be astute to 
dlscover,' said the Suprême Court of Michigan, in Stockwell v. Township 
Board of White Lake, 22 Mieh. 350, 'reflned and subtle distinctions to save a 
case from the opération of the maxim, when the princlple it embodles be- 
speaks the proprlety of its application. The immédiate rights of lltigants 
are not the only objecta of the rule. A sound public policy, which is interested 
in preserving every tribunal appointed by , law from discrédit, Imperiously 
demands its observance.' Undoubtedly the prohibition does not extend to 
cases where the interest is slmply in some question or questions of law in- 
volved in the controversy, or when it is indirect and remote ; and if the inter- 
est of Judge Keyser in the suit pending before him extends no further than 
that, it is clear that he Is not dlsqualifled to détermine the cause. But we 
cannot so regard his interest upon the facts as presented." 

It was accordingly held that the judge had an interest in the out- 
come of the Htigation, and that it was a direct, measurable, pecuniary 
interest, and that he was disqualified to sit in the case. 

We are of opinion that, under the rule stated in thèse two cases, 
and in the cases cited by the court supporting the doctrine there de- 
clared to be the law, Judge Bledsoe is concerned in interest in the 
resuit of this suit by reason of his stockholder's liability in the com- 
panies mentioned. We are of opinion, furthermore, that inasmuch 
as the matter is submitted with expressed disavowal of any purpose 
other than to obtain a ruling upon the naked, légal question involved, 
the court need not be astute in making nice distinctions as to the mean- 
ing of the words "concerned in interest," but can best do fuU justice 
in the premises by holding that, under the showing made, the judge 
is sufficiently related to the litigation to impel the conclusion that he 
is concerned in interest, and therefore should not sit. 

A writ of mandamus will accordingly issue directed to Hon. Ben- 
jamin F. Bledsoe, Judge of the United States District Court for the 
Southern District of California, requiring him to enter an order in 
the records of the court in thèse cases in accordance with this opin- 
ion, and that an authenticated copy thereof be forthwith certified to 
Hon. William B. Gilbert, the senior Circuit Judge of this circuit. 



FREEMAN v. UNITED STATES. * 

(Circuit Court of Appeals, Ninth Circuit. July 16, 1917.) 

No. 2734. 

1. PosT Office <S=j35 — Praudulent Use of Maiw — Défenses. 

In a prosecution for using the mails in the exécution of a scheme to 
defraud, It was not a défense that the letters charged to bave been malled 
were mailed in reply to decoy letters sent by post office inspectors, where 
the decoy letters were not sent for the purpose of suggestlng the commis- 
sion of a crime, but for the purpose of ascertaining whether défendant 
was engaged in using the mails in a scheme to defraud. 



@=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digestg & Indexes 
243 F. — 23 • Rehearing denied October 8, 1917. 
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2. CBiiimAi. Law >®=s>1043(3), 1056(1) — Necessity of Objections and Excep- 

tions. 

The objection that the letters charged to hâve been mailed were 
mailed in answer to decoy- letters was not avallable on appeal, wliere no 
objection was made In the court below to the introduction ot the letters on 
that ground, and no exception was taken to an instruction that it was 
Immaterlal that the letters were addressed to flctltlous persons and sent 
In response to decoy letters, and that it was the duty of the Post OHice De- 
partment, upon leaming or suspectlng that any scheme to defraud was 
being operated through the mails, to see that the fraud was uncovered. 

3. Cbiminal Law <S=>371(1), 1160(1) — Evidence of Otiier Offenses — Harm- 

Li:ss Erbob. 

Défendant was charged with using the mails dn the exécution of a 
scheme to defraud, whereby persons. Irrespective of their symptoms or 
whether they were in health or dlsease, would be informed by défendant 
that they were afflicted with dlseases whlch he could or would cure upon 
payment of certain sums of money. A witness not named In the indict- 
ment as one of those to whom letters were mailed testifled to correspond- 
ence with the concern operated by défendant and that he took treatment 
in person. Seld, that if, as défendant claimed, the treatment was for an 
actual aifment and given in good faith, défendant was not Injured thereby, 
while, if the évidence Indicated that the treatment was not in good faith, 
and was for an alleged ailment from which the witness was not suffering, 
it was compétent for the purpose of showàng want of good faith, and 
as tending to show the Intent with which the acts charged in the Indict- 
ment were done. 

4. C5EIMINAI. IiAW <S=»1129(4) — ASSIGNMENT OF EEROB — SUFFICIBNCY. 

Where about 20 objections were taken to the testimony of a witness, 
an asslghment of error that the court erred in admltting the testimony 
of such witness "as to what was done by the défendant prior to 1910," 
and in réfusing to strike out "portions of such testimony," and "in over- 
ruling each of the objections of défendant to the testimony of the said 
witness," was insufficient, as it was not dlrected to any one of the objec- 
tions to the testimony. 

5. PosT Office iê=548(8) — Oriminaz Offenses — Admissibility of Evidence. 

On a trial for using the mails in furtheranee of a scheme to defraud, 
whereby persons would be treated for dlseases, whether afflicted there- 
with or not, the indictment charged that the scheme was devised in May, 
1912, and that letters were sent In exécution thereof at différent times 
from July to November of that year. Held, that testimony of a former 
employé of the concern with which défendant was connected, as to de- 
fendant's connection therewlth and the course of business deallng when 
he was so employed in 1909 and 1910, was not so remote from the dates 
charged in the indictment as to be inadmissible. 

6. Obiminax Law <S=s>1147 — Review — Discrétion — Ptjnishment. 

The nature of a sentence in a criminal case rests in the discrétion of 
the trial court, and such discrétion will not be revlewed by the CSrcuit 
Court of Appeals in any case where the punishment assessed Is within the 
statutory limlt. 

In Error to the District Court of the United States for the First 
Division of the Northern District of Califomia; Maurice T. Dooling, 
Judge. 

Gideon M. Freeman was convicted of an offense, and he brings 
error. Affirmed. 

An indictment in five counts charged that the plalntifE in error, doiug 
business under the name of Dr. Jordan, L. J. Jordan Company, and Jordan 
Muséum of Anatomy, devised a scheme or artifice to defraud, or for obtaining 

^=9For otber cases see same toptc & KBY-NUMBER In ail Key-Numbercd Dlgests & Indexe! 
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money or property by means of certain false prêteuses, to be effected by means 
of the post-office establishment of the United States, tlie substance of which 
was that lie should place or cause to be placed advertisements in newspapers 
of général circulation, or in letters, booklets, or other prints, setting fortli In 
substance that Dr. Jordan was a physician practleing in San Francisco, and 
especially qualifled to treat private diseases of men, and by means of said 
advertisements, letters, booklets, and otber prints he tlien and there intended 
to cause or induce John Bammer, J. P. Millspaugh, George P. Alberts, Anson 
Ashford, and John Caroway, and divers other persons vvhose names are nn- 
known, and the public generally, to open correspondence with Dr. Jordan by 
means of the post office, relative to their real or supposed aliments, which 
correspondence would be answered by the supposed Dr. Jordan by means of 
letters placed in the post office, stating that said persons, irrespective of 
thelr symptoms, or whether they were in healtli or disease, were affllcted 
with diseases which he could cure, and would cure upon payment to him of 
certain sums of money, and the indlctmeut set forth other détails to show that 
the scherae was fraudulent. It charged, further, that the plalutiff in error, on 
July 2, 1912, for the purpose of exeeutlng said schenie, placed or caused to be 
placed in the post office, to be delivered thereby, a certain letter, upon which 
postage had t»een prepaid, addressed to John Bammer, Colusa, Cal., a copy of 
which letter was set ont in the indlctmeut. The other four counts were iden- 
tical with the iîrst, except that the letters were alleged to bave been icailed to 
the other persons named in the indictment. Upon the trial the plalntiff in error 
was found guilty as charged, and he was sentenced to pay a fine of $1,000 and 
to be imprisoned for one year in jail. 

Knight & Heggerty and Charles J. Heggerty, ail of San Francisco, 
Cal., for plaintiff in error. 

John W. Preston, U. S. Atty., and Annette Abbott Adams, Asst. 
U. S. Atty., both of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Tudges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
It is contended that the writing and mailing of the letters which are 
set out in the indictment were not criminal, and do not constitute 
crimes, for the reason that the letters were solicited by the United 
States post office inspectors in letters written by them and sent through 
the mails to Dr. Jordan as decoy letters, that' the government officers 
initiated the crime, and that the case is thereby brought within the 
principle of the décisions of this court in Woo Wai v. United States 
223 Fed. 414, 137 C. C. A. 604, and Sam Yick v. United States, 240 

Fed. 60, C. C. A. . The ruling in each of the cases so referred 

to was based upon the ground that the government officers had sug- 
gested the crime and induced its commission, and that the ofifense did 
not hâve its origin in the mind of the accused. The distinction be- 
tween those cases and the case at bar is plain. Hère the accused was 
suspected of being engaged in using the mails in a scheme to defraud. 
It was to ascertain whether such was the case, and not to suggest the 
commission of a crime which otherwise would not hâve been commit- 
ted, that the decoy letters were written. The case comes clearly within 
the doctrine of Grimm v. United States, 156 U. S. 604, 15 Sup Ct 
470, 39 L. Ed. 550, in which it was said: 

"It does not appear that it was the purpose of the post office Inspector to 
Induce or solicit the commission of a crime, but it was to ascertain whether 
the défendant was engaged in an unlawful business." 
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See, also, Goldman v. United States, 220 Fed. 57, 135 C. C. A. 625, 
and cases there cited. 

The contention of the plaintiff in error is further answered by the 
fact that in the court below no objection on the ground which is now 
urged was made to the introduction of the decoy letters, nor was any 
exception taken to the instruction to the jury in which it was said : 

"It is not material that such letter or letters was addressed to fictitious per- 
sons and sent In response to test letters, to decoy letters sent them by the 
post office inspectors. It is the business of the executive offlcers of the 
govemment to see that this law Is enforced, and wlien the Post Office Depart- 
ment, through its représentatives, in the discharge of their duty, leam or 
suspect that any scheme to defraud is being operated through the United 
States mails, it is their duty to see that the fraud is uncovered." 

[3] Error is assigned to the admission of the testimony of Walker, 
a witness for the prosecution, as to correspondence which he had with 
the Jordan Muséum, and to the déniai of the motion of plaintifï in er- 
ror to strike out the testimony of the witness that he took treatment in 
person. Walker, who resided at San José, testified that he had corres- 
pondence with the Jordan Muséum, and that he had received letters 
purporting to be from Dr. L. J. Jordan, which letters he identified, and 
that after the first correspondence he visited the Jordan Muséum and 
received treatment there from a supposed Dr. Jordan, a man who 
looked very much like the plaintifif in error. It is unnecessary to 
consider at length the testimony given by the witness. If it is true, as 
the plaintifif in error asserts, that the évidence shows that the treat- 
ment he received was for an actual ailment, and was given in good 
faith, the évidence could not hâve injured the plaintifï in error; on 
the contrary, its effect would hâve been to his benefit. But if the évi- 
dence indicated that the treatment was not in good faith, and was for 
an alleged ailment from which the witness was not suffering, it was 
compétent for the purpose of showing the want of good faith in the 
conduct of the business in which the plaintiff in error was engaged. 
The évidence of the correspondence and évidence of the treatment 
were also clearly admissible as tending to show the intent with which 
the acts charged in the indictment were donc. Coït v. United States, 
190 Fed. 307, 111 C. C. A. 205; Thomas v. United States, 156 Fed. 
897, 84 C. C. A. 477, 17 L. R. A. (N. S.) 720; Brooks v. United States, 
146 Fed. 223, 76 C. C. A. 581 ; Kettenbach v. United States, 202 Fed. 
377, 120 C. C. A. 505, and cases there cited. 

[4, 5] The witness Boerner was called by the government to show 
the course of the business dealings of the Jordan Muséum, for which 
he occupied the position of stenographer from May, 1909, to October, 
1910. It is contended that the testimony was incompétent, for the rea- 
son that the indictment charged the scheme to hâve been devised in 
May, 1912, and the letters to hâve been sent at différent dates from 
July to November of that year. It is to be observed, first, that the as- 
signment of error is not sufficient to direct the attention of the court 
to any particular error in the admission of the testimony. It assigns 
as error the admission of testimony of the witness "as to what was 
done by the défendant prier to 1910," and the refusai of the court "to 
strike out portions of said testimony," and "in overruling each of the 
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objections of défendant to Ihe testimony of the said witness." There 
were about 20 objections to thé testimony, and the assignment is not 
directed to any one of them. 

But, irrespective of the defective assignment, we think ail the testi- 
mony was admissible. Boerner testified as to a course of dealing 
dun'ng the time while he was in the employment of the Jordan Mus- 
éum, which was in harmony with that which the évidence disclosed as 
to the period covered by the indictment. lie testified that the plaintiff 
in error was one of the directors of the company which carried on the 
business, that in his name was issued the license to do the business, 
for which $25 was paid quarterly, that the plaintiff in error had au- 
thority to sign checks, and that he received monthly his share of the 
profits of the business. The time referred to in the testimony of 
Boerner was not so remote from the dates charged in the indictment 
as to render the évidence inadmissible to show the course and methods 
of the business so conducted by the plaintiff in error and his associ- 
âtes, his relation to that business, the sending out of letters and. circu- 
lars to correspondents in the forms that were used in the correspond- 
ence referred to in the indictment, and, in gênerai, the commission of 
offenses of the same nature as those for which the plaintiff in error 
was indicted. 

It is urged that the évidence is insufficient to prove the material 
allégations of the indictment, and that the court erred in denying the 
motion of the défendant, made at the conclusion of the govemment's 
case, to take the case from the jury. The présentation of that motion 
to the court below is ineffectuai to bring the question of the sufficiency 
of the évidence before this court, for the reason that after thë motion 
was denied, the plaintiff in error introduced évidence on his own be- 
half, and at the conclusion of the whole case, did not renew his mo- 
tion. 

[6] It is urfred that, in considération of the nature of the testimony, 
this court should modify the sentence and iudgment, so as to omit the 
imprisonment of the i)laintiff' in error. To this it is to be said that 
the question of the nature of the sentence was one which rested in the 
discrétion of the court below, a discrétion which wil! not be reviewod 
in this court in anv case where the punishment assessed is within the 
statutory limits. It is true tliat in United vStates v. Wynn (C. C.) 11 
Ked. 57.' and Bâtes v. United States CC. C.) 10 Fed. 92, it was held that 
a Circuit Court, on ai)neal from a District Court, was not bound to 
impose the same sentence as was imnosed by the court below ; but 
those rulinfs were marie in view of tho peculiar languao'e of the third 
section of the act of :\îarch 3, 1879 (20 Stat. 354, c. 176), which pro- 
vided that : 

"lu. case of an afflrmunce of the judgineiit of tlie District Oovirt, tlie Cir- 
cuit Court sliîill proeeed to proiiounce Uual senteuce and to award exécution 
tliereon." 

There is no such provision in the act creating the Circuit Court of 
Appeals. Those courts are given only appellate jurisdiction to review, 
by appeal or by writ of error, final décision in the District Court. 

We find no error. The judgment is affirmed. 
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CITY OF CHICAGO v. WHITE TRANSP. CO. 
(Circuit Court of Appeals, Seventh Circuit. January 2, 1917.) 

No. 2421. 

1. Municipal Corporations <S=»723 — Liability for Maritime Tort — Effect 

OF State Law. 

A suit in admiralty may be maintained against a municipal corporation 
for a tort, if a cause of action is stated under the maritime law, althougà 
the same aets of its servants would not eonstitute a cause of action 
under the local state law. 

2. Municipal Corporations <S=»8S3 — Liability in Admiralty— Maritime 

Tool. 

Libelaiit's steamer was tled up for the winter in the Chicago river, when 
on a very cold night a flreboat owned by the city, In flghting an elevator 
lire on the bank, located near the steamer, so handled its apparatus that 
her hold was filled wlth water and her declc and side coated vvith ice, 
eauslng her to sink. Held, that the Injury was maritime, for which, if due 
to négligence, the city was Uable In admiralty. 

S. Municipal Corporations <S=»853 — Liability fob Torts — Négligence or 
Servants. 

Evidence that the flreboat unnecessarlly remalned In Its position, wlth 
knowledge by its captaln that the steamer's hold was fllling and she was 
listing more and more from the aecumulating ice, and that it was moved 
only because of fear of injury from the sinklng steamer, held to sustain 
a flndlng of négligence. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in admiralty by the White Transportation Company, owner of 
steamer Arizona, against the City of Chicago. Decree for libelant, 
and respondent appeals. Affirmed. 

Chester E. Cleveland, of Chicago, 111., for appellant. 
Charles E. Kremer, of Chicago, 111., for appellee. 

Before BAKER, KOHESAAT, and ALSCHULER, Circuit Judges. 

BAKER, Circuit Judge. [1] I. Appellee's steamer, the Arizona, 
was sunk in the Chicago river through the alleged négligence of the 
city's servants in the management of one of the city's flreboats. By the 
law of Illinois a municipal corporation is not liable to the owner of 
property for négligence of firemen in the performance of their duty. 
This, of course, applies to acts within the sovereign dominion of Illi- 
nois. In the case of Workman v. New York City, 179 U. S. 552, 21 
Sup. Ct. 212, 45 L. Ed. 314, it was held that for every maritime tort 
there is redress if the admiralty court has jurisdiction of the offending 
person or thing; that, though a libel in personam is not maintainable 
against a sovereign, it is not for lack of a cause of action in admiralty, 
but on account of the sovereign's immunity from process ; that a mu- 
nicipal corporation, like private corporations and persons within the 
reach of the court, is subject to process; and therefore that a munici- 
pal corporation must respond to a libel in personam if a cause of action 
is stated under the maritime law, although the same acts of its serv- 

<S=9For otber cases see aame toplc & KEY-NUMBER In ail Kejr-Numbered Dlgests & Indexes 



CITT OF CHICAGO V. WHITE TBANSP. CO. 359 

ants would iiot constitute a cause of action under the local law of tlie 
State. So the présent libel in personam was a proper proceeding. 

[2] IL At the close of navigation, the libel alleged, the Arizona 
was laid up for the winter at a dock on the east side of the Chicago 
river ; that one night in midwinter a fire broke out in a grain elevator 
located on the west bank of the river, northwest of the Arizona; that 
a gale was blowing from the northwest, and the thermometer registered 
below zéro ; that the fireboat negligently took a position in the river 
near the Arizona, and negligently operated and continued to operate 
the firc apparatus in such a way that the water therefrom ran into the 
Arizona's hold, and also formed large masses of ice on her decks, cab- 
ins, rails, and port side, so that she began to list to port, and finally 
sank, ail withoiit fault of the libelant. The damages asked were the ex- 
penses of raising and repairing her. 

Do thèse allégations exhibit a cause of action? In the Workman 
Case and in the other citations by appellee (Thompson Navigation Co. 
V. Citv of Chicago [D. C] 79 Fed. 984; Philadelphia v. Gavagnin, 62 
Fed. 617, 10 C. C. A. 552; The Major Revbold [D. C] 111 Fed. 414; 
Port of Portland v. United States, 176 Fed. 866, 100 C. C. A. 336; 
Island Transportation Co. v. Seattle [D. C] 205 Fed. 993), the in- 
juries to the libelants' vessels occurred through collisions; that is, the 
négligence of the municipal corporations was in the opération of their 
vessels as vessels. Hère, it is to be observed, the sole négligence charg- 
ed consisted in bringing the fire apparatus so near the Arizona, and 
operating it in such a way, as to cause her to sink. No direct précè- 
dent bas been cited by counsel or found by us ; and so the question 
must be answered in the light of analogies. If the damage to the 
Arizona had resulted from the opération of fire apparatus located up- 
on the banks of the river, a différent question would be presented. 
Hère, however, not only the Arizona, but also the instrumentality 
which injured her, was upon the navigable waters of the United States. 
In the fédéral license of the fireboat there were no provisions which 
would exempt the city of Chicago from any maritime liability which 
under the same circumstances would fall upon a private corporation or 
individual. It would therefore seem that, following in the line of the 
principles declared in the Workman Case, a municipal corporation is 
liable for any négligent act, committed on navigable waters, which 
would render any private corporation or any individual liable. And 
as to thèse latter, liability is created not merely by the négligent han- 
dling of their vessels, but as well by the négligent setting in motion of 
any force from their vessels which causes an injury to another vessel 
upon navigable waters. In The Chickasaw (C. C.) 41 Fed. 627, a 
steamer, moored to her wharf and with her furnaces fîreless, eut loose 
a coal flat which was lashed to her side ; the coal flat was carried down 
by the current of the river and drifted against and injured the libelant's 
vessel; and the décision turned on the question whether under the 
évidence the act of the Chickasaw's mate in setting the coal flat adrift 
was a négligent act. Very obviously the movements of the Chickasaw 
herself were not involved; but the injury to the libelant's vessel was 
caused by the impact of the coal flat. In The Clarita, 23 Wall. 1, 
23 L. Ed. 146, a privately owned fireboat negligently pennitted a burn- 
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ing vessel, which the fireboat had taken in tow, to get loose and to 
drift near and set fire to the libelant's bark. The négligence charged 
and proven consisted net at ail in the lack of proper eqnipment or of 
proper management of the fireboat as a vessel ; it consisted in the 
failure to provide fireproof hawsers which would hâve enabled the 
fireboat to prevent the burning vessel f rom escaping and communicat- 
ing fire to other vessels. If any analogies may be drawn from thèse 
citations to the présent case, they certainly are not as close as might 
be desired; but we believe that they justify, if not require, the applica- 
tion of the Workman décision to the présent libel. 

[3] III. The Arizona was tied with chains to a dock on the east 
side of the river about 200 feet east southeast of the burning elevator 
which was on the west side of the river. South of the burning elevator 
about 75 feet was the Minnesota elevator which the fire marshal had 
instructed the captain of the fireboat to save. Many other men and ap- 
paratus were engaged in other assigned tasks in the gênerai effort to 
subdue and prevent the spread of the fire. A gale of 40 miles an hour 
was' blovving from the northwest. The fireboat tied a f orward Une to 
a vessel lying south of the Arizona and an aft line to the Arizona, so 
that the fireboat lay on the port quarter of the Arizona. From this 
position the fireboat threw water on the south wall and the south por- 
tion of the east wall of the burning elevator. Spray from the nozzles 
was blown upon the aft part of the Arizona, water flowed through lier 
hatches into her hold, and ice formed on the port side of her deck and 
cabins. She soon began to list, and finally, under the weight of ice 9 
feet thick and of the water in her hold, she snapped her chains and 
sank. 

The fireboat began her opérations about 10 p. m. and continued fast 
to the Arizona until about 4 a. m. The Arizona sank about 7 a. m. 

In the testimony of the captain of the fireboat and of one of his men, 
it was claimed that when they arrived the Arizona v.'as already listing ; 
that on examination her hold was found to contain a large quantity of 
water; and that, as she continued to list, water came into her through 
seams in her port side above the water line. But the testimony re- 
specting the Arizona's condition before and after the sinking clearly 
establishes that. the sole cause was the water from the nozzles of the 
fireboat, and the claim to the contrary is not now urged by appellant. 

One contention of appellant is that the absorption of the men in 
fighting the fire, together with the darkness and smoke, prevented them 
from noticing and appreciating the increasing péril of the Arizona. 
Not long after the fireboat had been in opération the captain observed 
the listing and sent men on board the Arizona. Thèse men, at the 
captàin's direction, put in siphons to draw water from the hold. And 
the captain saw that water was being thrown in faster than it was 
being taken out; that she was sagging at the stern and listing to port 
more and more; and that "there was ice only at the aft part of her 
(right where the fireboat was), there was no ice forward at ail, because 
there was no chance for ice there." And when he fi.nally quit the 
Arizona it was because her condition was such that he thought she 
might break her chains at any moment and imperil his fireboat. 
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Appellant's principal argument on the évidence is that the position 
taken by the fireboat was "necessary and the only one suited for the 
purpose of effectually extinguishing the fire and protecting adjoining 
property." The captain and others, as experts, gave that as their opin- 
ion, and there was no expert testimony to the contrary. The reason 
given for the opinion was that thus the streams of water coiild be 
thrown directly against the wind and that this method was the most 
effective. If that be accepted as true, nevertheless the inquiry must be 
extended to the subséquent circumstances as the continually increasing 
péril to the Arizona became apparent. From the portion of the cap- 
tain's testimony quoted in the preceding paragraph, it is évident that 
the range of spray from the fireboat's nozzles was comparatively lim- 
ited. Would a reasonably prudent person hâve persisted or would he 
hâve changed bis position ? It would seem that a comparatively slight 
shifting of position would not hâve materially interfered with the exé- 
cution of the fireboat's assignment to save the Minnesota elevator. 
Further, according to the undisputed testimony of a witness, about 1 
a. m. "the wind changed around from the northwest into a west direc- 
tion and it changed the course of the fîre." So, according to the cap- 
tain's theory of the greatest effectiveness, he continued in a relatively 
inefïective position for several hours before leaving the Arizona; and 
it was during those hours that the Arizona came to the point of immi- 
nent péril. It was only on account of the resulting péril to his fire- 
boat that the captain left and went to the east side of the river to con- 
tinue his opérations. And at that time, according to the captain's own 
testimony, the fire "was darkened down, under control, well under con- 
trol." If in the first hours the raging blaze prevented him from going 
to the east bank opposite the Minnesota elevator, it would seem rea- 
sonable to infer that during a material time preceding 4 a. m. he could 
at least hâve made the slight shift necessary to avoid the further load- 
ing of the Arizona with water and ice, because the condition of hav- 
ing the fire "darkened down and well under control" was not an instan- 
taneous occurrence at 4 a. m. 

The principle for guidance was : 

"Where the danger Is great, the greater should be the précaution, as prudent 
men in great emergeneies employ their hest exertions to ward off the dan- 
ger." The Clarita, supra. 

But the record impresses us that the captain believed that for any 
damage he did in operating the fire apparatus no action would lie, and 
that he acted accordingly. 

There is no contention that appellee was in any way at fault. 

Our conclusion is that the évidence sustains the charges of négli- 
gence laid in the libel. 

The decree is afifirmed. 
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E. G. STATJDB MFG. CO. et al. v. LABOMBABDE et al. 

(Circuit Court of Appeals, First Circuit. June 7, 1917.) 

No. 1276. 

1. CouETa ®=>332— Pbactioe— BtJLES. 

The Equity Rules, wliicli went Into effect in February, 1913, apply to 
proceedings in causes then pending, as well as those thereafter brought. 

2. COUBTS ®=»357— FEDERAL COUKTS— EFEECT OF I>ISMIS8AL— COSTS. 

The time for taking of dépositions under equity i-ule 47 (198 Fed. xxxi, 
115 C. C. A. xxxi) having expired, the cause was placed on the trial 
calendar pursuant to rule 56 (198 Fed. xxxlv, 115 C. C. A. xxxlv). There- 
after, on stipulation of the parties that the case should be coiitinued. by 
belng dropped from the trial calendar as provided in equity rule 57 (198 
Fed. xxxlv, 115 C. C. A. xxxlv), the cause was ordered dropped; the 
order directing paynïent of ail costs by the parties. Kule 57 déclares 
that continuances beyond the term by consent of the imrties shall be al- 
lowed on condition only that a stipulation be signed by counsel for ail 
parties and that ail costs incurred theretofore be paid, whereupon an or- 
der shall be entered dropplng the case frouï the trial calendar, subject to 
reinstatement within one year upon application by either party, but, if 
not so rein.stated, the suit shall be dismissed wlthout préjudice to a new 
one. Neither party applied for reinstatement within the year. Held, that 
both were equally in default, and in such case a subséquent order of dis- 
missal could not assess defendant's costs against plalntifC. 

Appeal fi-om the District Court of the United States for the District 
of New Hampshire; Edgar Aldrich, Judge. 

Suit by the E. O. Staude Manufacturing Company and another 
against EUe W. Labombarde and others. From the decree dismissing 
bill without préjudice, but awarding costs to défendants (229 Fed. 
1004), plaintiffs appeal. Reversed and remanded, with directions. 

Nathan Heard, of Boston, Mass. (Maurice M. Moore, of Boston, 
Mass., and Amasa C. Paul, of Minneapolis, Minn., on the brief), for 
appellants. 

George A. Rockwell of Boston, Mass., for appellees. 

Before DODGE and BINGHAM, Circuit Judges, and HAEE, Dis- 
trict Judge. 

BINGHAM, Circuit Judge. This is a suit in equity, in which the 
E. G.'Statide Manufacturing Company, a Minnesota corporation and 
thé Potdevin Machine Company, a New York corporation, are plain- 
tiffs, and Elle W. Labombarde, of Nashua, N. H., and the Interna- 
tional Paper Box Machine Company, a Maine corporation, are défend- 
ants. 

The suit was begun in the United States Court for tlie District of 
New Flampshire on August 14, 1911, charging infringement of let- 
ters patent and praying for an injunction and an accounting. Sep- 
tember 22, 1911, the défendant filed an answer, and November 6, 1911, 
the plaintiffs filed their replication. The case being at issue the plain- 
tiffs took dépositions to make out a prima facie case and filed them in 
court February 14, 1913. During the period prior to and ending July 

SsjFor other cases see same tODic & KEY-NUMBER In ail Key-Numbered Dlsests & Indexes 
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9, 1913, the défendants took the dépositions of ten fact witnesses and 
one expert. Thèse dépositions hâve never been filed in court. Sep-i 
tember 13, 1913, the case being on the trial calendar, the parties agreed, 
as foUows: 

"It is hereby stipulated by and between the parties In the above-entitled 
case that the same shall be continued from the September, 1913, term of this 
court by being dropiied from the trial calendar as provlded In equity rule 57." 

September 19, 1913, the court entered the following order: 

"Upon rcading and fillng the foregolng stipulation, it is hereby ordered that 
the above-entitled case Vie dropped from the trial calendar in accordance witli 
the provisions of equity rule 57, ail costs to date to be forthvvith paid by the 
parties." 

December 13, 1915, the plaintiffs brought suit upon the same letters 
patent in the United States Court for the Northern District of Ilhnois, 
Eastern. Division, against the Chicago Carton Company, a customer 
of the défendants, charging infringement. This "was donc upon the 
supposition that rule 57 would operate to dismiss the [New Hamp- 
shire] case." December 20, 1915, the défendants filed a motion that 
the time for completing plaintilïs' évidence be limited to February 1, 
1916. December 29, 1915, the plaintiffs filed a motion that the case, 
"not having been reinstated to the trial calendar within a year from 
the entry of the order dropping the case from the trial calendar on 
September 19, 1913, be now dismissed without préjudice." Decem- 
ber 30, 1915, after hearing, the court granted the défendants' motion 
of December 20, 1915, and denied the plaintiffs' motion of December 
29, 1915, and entered an order limiting the time for the taking of 
plaintiffs' évidence in rebuttal to March 1, 1916. January 10, 1916, 
the plaintiffs filed the following motion : 

"And novr come the plaintiffs and shov(f the court that, having exhibited their 
blll in this court agaiust the above-entitled défendants, who hâve appeared 
thereto, and the défendants having prayed for no affirmative relief, nor had 
accrued to them any substantial right since the .suit was commenced, thèse 
plaintiffs are now advised to dismiss their said blll. The plaintilïs therefore 
raove that the sald bill may stand dismissed out of this court without préju- 
dice, and with costs accruing subséquent to the order of September 13, 1913, to 
be taxed against the plaintifEs." 

February 8, 1916, a hearing was had before the court on the plain- 
tiffs' motion of January 10, 1916, and the décision was reserved. Feb- 
ruary 19, 1916, an opinion was filed, in which it was ruled that "the 
défendants should be indemnified not only for taxable costs, but for 
incidental expenses, including reasonable expense of counsel tees, 
which would be lost in subséquent litigation," and a commissioner was 
appointed to détermine and report the taxable costs and incidental ex- 
penses. Later the commissioner reported the incidental expenses, "in- 
cluding reasonable expense of counsel fées," as $416.29, and the tax- 
able costs to be a docket fee of $20, and travel and attendance at Lit- 
tleton, Portsmouth, and Concord, three terms in 1913, four terms in 
1914, four terms in 1915, and three terms in 1916, $94.50; and on 
January 30, 1917, a final decree was entered dismissing the bill with- 
out préjudice to the plaintiffs, and awarding that they pay the défend- 
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ants the îtems above stated, amoiinting to $530.79. From this decree 
the présent appeal was taken. 

[1] In their assignments of error the plaintiffs say tliat the court 
erred (1) in ordering them to pay to the défendants, as an indemnity, 
any sum on account of alleged incidental expenses ; and (2) in incb.id- 
ing as taxable costs anything for travel and attendance of the défend- 
ants. The questions raised by thèse assignments hâve been argucd by 
counsel as thougli the authority of the trial court in the premiscs was 
governed entirely by thé gênerai principles of equity i)ractice rcgidat- 
ing sucb matters, and not by the equity court rules which went into ef- 
fect February 1, 1913, and which are applicable to ail proceedings in 
causes then pending or thereaftcr brought, save in certain instances 
with which the proceedings in this case are not concerned. 

[2] The real question, as it seems to us, is whether the court, in 
view of the facts appearing upon the record, had authority to order a 
dismissal of the suit other than as directed in the equity rules of 1913, 
and in particular rule 57 (198 Fed. xxxiv, 115 C. C. A. xxxiv). 

Under rule 47 (198 Fed. xxxi, 115 C. C. A. xxxi), a plaintiff's déposi- 
tions are to be taken and filed "within sixty days from the time the 
cause is at issue, those of the défendant within thirty days from the ex- 
piration of the time for the filing of plaintiff's dépositions, and rebut- 
ting dépositions by eitber party within twenty days after the time for 
taking original dépositions expires," unless otherwise ordered by the 
court or judge for good cause shown. By rule 56 (198 Fed. xxxiv, 
115 C. C. A. xxxiv) it is provided that after the time bas elapsed for 
taking and filing dépositions the case shall be placed on the trial cal- 
endar, and that thereafter no further testimony by déposition shall be 
taken, "except for some strong reason shown by affidavit"; and by 
rule 57, after a cause is placed on the trial calendar, it is provided that : 

"Continuances beyond the terni b.v consent of the parties shall he allovved 
on condition only that a stipulation be signed by counsel for ail parties, and 
that ail cost» incurred theretofore be pald. Thereupon an order shall be 
entered dropplng the case from the trial calendar, sub.1ect to reinstatement 
within one year upon application to the court by eitber party, in which event 
it shall lie heard at the earliest convenlent day. If not so reinstated within 
the year, the suit shall be dismissed without préjudice to a new one." 

By the record in this case it appears that, after the time had elapsed 
for taking dépositions, the case was placed upon the trial calendar, 
■and that, on September 19, 1913, an order was entered dropping it 
from the calendar pursuant to the agreement of the parties above set 
forth, and that neither party applied to the court within the year after 
the order was entered to hâve the case reinstated. 

On such a state of facts the rule is explicit that "the suit shall be 
dismissed without préjudice to a new one." No provision for costs, 
on dismissal under such circumstances, is made in the rule, and the 
reason for the omission is apparent when the facts upon which the rule 
authorizes dismissal are considered; for the entry of dismissal is to 
be made upon the failure of the parties to make application for re- 
instatement within the year, and neither having made the application, 
both are in default, so that neither is entitled to costs against the other. 

Being of the opinion that the trial judge, in view of equity rule 57, 
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was without authority other than to dismiss the suit without préjudice 
to a new one, it is unnecessary to consider whether, in the absence o£ 
rule 57, under the gênerai principles o£ equity practice, on the facts in 
this case, he would hâve had authority to make the order of dismissal 
conditional upon the payment of an indemnity and taxable costs. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court for further proceedings not inconsistent with this 
opinion; the appellants recover their costs in this court. 



THE CLARENCE L. BLAKESLEE. 

(Circuit Court of Appeals, Second Circuit. May 8, 1917.) 

No. 246. 

ï. TOWAGE (g=ll(l) LlABrUTY OF TCG FOR IXJUKY TO ToW — GENERAI. RuLES 

GOVERNING. 

A towing tug is not an insurer, and nesligence is not presumed because 
of an injury to her tow not otberwise accounted for, but must be affirma- 
tively proved ; nor is tlie tug liable for tlie nuister's errer of .iudgment, 
unless he malccsi a décision wliich nautical expérience and good seaman- 
ship would condemn as unjustifiable at tlie time and under the circum- 
stances shown. 

2. TOVVAGE ©=15(2) — LlABILITY FOR InJUEY TO TOW ProOF OF NEGLIGENCE. 

Allégations of négligence against a tug, causlng one ot the barges in 
her tow to fill and list. so that it became necessary to cast her adrift, 
hcld not sustained by the évidence, which rather tended to show that her 
leak was caused by collision with anotlier barge, for which the tug was not 
in fault. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Conklin & Foss Company, as owner of the 
barge Ruth, against the steam tug Clarence L. Blakeslee; the New 
Haven Trap Rock Company, claimant. Decree for libelant, and claim- 
ant appeals. Reversed. 

The libel alleged that the boat Ruth had received injuries (listing and los- 
Ing her deck cargo) by going adrift while In tow of clalmant's tUg Blakeslee. 
The Blakeslee, with a tandem tow of four boats, was on the morning of No- 
vember 15, 1915, in Bridgeport harbor bound for New York City. The Ruth 
was the hawser boat, and had under her stern the No. 38. The tow left 
Bridgeport about 7 a. m. of the d«y mentioned, and at about 8 p. m. the Ruth 
and No. 38 were in trouble; the tow being then off Shippan Point. Botti 
boats took in water to sueh an extent that they llsted suffleiently to dump 
their deck loads of crushed stone. They then righted, floated away, and were 
subsequently picked up, more or less injured ; the tug in the meantime having 
proceeded with the remaining two scows, which were not injured. 

Of the allégations of négligence but three requlre notice: (1) That the tug 
dld not seek shelter at Norwalk, when ofC that harbor; or (2) did not turn 
back for shelter after having passed Norwalk; and (3) the tow was improp- 
erly made up. 

Herbert Green, of New York City, for appellant. 
Frederick W. Park, of New York (^ity, for respondent. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 
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HOUGH, Circuit Judge (af ter stating the facts as above). [1] The 
ruies regarding litigation such as this hâve been plainly and repeatedly 
stated by this court. The mère fact that a tow receives in jury does 
not render the tug liable ; Hbelant must affirmatively prove négligence, 
which is not presumed merely because the in jury is not otherwise ac- 
counted for. The Winnie, 149 Fed. 725, 79 C. C. A. 431. The tug is 
not an insurer, and is not responsible for a master's error of judgment. 
The W. E. Gladwish, 196 Fed. 490, 116 C. C. A. 185. Navigators are 
not to be charged with négligence, unless they make a décision which 
nautical expérience and good seamanship would condemn as un justi- 
fiable at the time and under the circumstances shown. The Nannie 
Lamberton, 85 Fed. 983, 29 C. C. A. 519. The line of démarcation 
between error of judgment and négligence is indicated in The E. B. 
Conine, 233 Fed. 987, 147 C. C. A. 661. The Frederick R. Ives (D. C.) 
25 Fed. 447, shows facts quite like this case. 

When the Blakeslee left Bridgeport, the wind was light and the 
Sound smooth. The weather conditions were such as to justify an 
experienced navigator, exercising ordinary prudence and familiar with 
ordinary conditions of proposed trip, to start out, having in view the 
character of his tow. Re McWilliams, 74 Fed. 648, 20 C. C. A. 580. 
The only harbor of refuge for vessels such as the Blakeslee and her 
tow between Bridgeport and Greenwich is Norwalk. Norwalk (Green's 
Ledge) Light was passed at 4:40 p. m. According to records of the 
nearest weather station (New Haven) the wind had risen to an aver- 
age of 23 miles per hour between 3 and 4 o'clock. It then moderated, 
and from 4 to 6 o'clock averaged 20 miles. The Blakeslee had no 
barometer, but as matter of fact the glass was rising, and it is testified 
hy the government observer that "with a rising barometer and a 
modérating wind" it would be a reasonable expectation that "the wind 
(would) die down with the sun, and decrease in its velocity; in fact 
that is always invariably the rule." 

It is shown by uncontradicted évidence that the tow was in no 
trouble until after 6 p. m. The wind then increased, and at about 7 :30 
p. m. the master of the Ruth signaled the tug for help. The Blakeslee 
immediately cast ofîf the towing hawser, and went back to the Ruth, 
to be told that the wife of the master was f rightened and desired to 
be taken off. The tug captain inquired how much water there was in 
the Ruth, and was told four inches, a matter confessedly of no im- 
portance. The master of the Ruth did not testify, but the captain of 
No. 38 did, and his évidence is clear to the point that when the towing 
hawser was thrown ofï the Ruth "drif ted underneath my bow ; 
* * * she went up and down, and she knocked a hole in my bow." 
This collision with the Ruth was the sole cause of injury to No. 38. 
The tug, having picked up her hawser, resumed towing, but within 
half an hour was again signaled, this time by the No. 38, That boat 
and the Ruth were then filling fast, and listing so that further towage 
was impossible. 

Contrary to expectation, the wind did not decrease after sundown, 
but rose to an average of 25 miles per hour from 6 to 7; 23 from 7 
to 8 ; and 26 from 8 to 9. We incline to think that there were squalls 
of higher rate on the Sound, although the average velocity at water 
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level was probably less than that observed at New Haven, where the 
recording instruments are 150 feet above sea level. The Ruth and No. 
38 were substantially similar vessels ; the other two boats were a little 
larger. The wind during the whole of the afternoon and up to the 
time of in jury was from west to southwest, and, having regard to the 
course of the tow, produced a sea on the beam, or a little forward 
thereof. 

[2] Considering the allégations of négligence, it is said that putting 
the smaller boat ahead was a fault; the vessel with most freeboard 
should hâve been on the towing hawser. The évidence does not prove 
unif orm practice in this regard ; but, even if error was committed, the 
direction of wind and sea was such that the leading boats were not any 
more exposed to the waves than those f urther astern. There was noth- 
ing in the weather compelling or reasonably suggesting to the master 
the propriety of seeking refuge in Norwalk ; it was not a fault to pass 
that harbor. After 6 p. m. it was no longer possible to turn back to 
Norwalk ; and by 7 :30 p. m. it was a shorter trip, and just as saf e, 
to keep on and try for Greenwich. 

The controlling f act in this case is that there is no affirmative proof 
that the injury to the Ruth was proximately caused by the weather. 
The anxiety of the wife of the Ruth's master caused the tug to lose 
control of the tow. It was not an error to come back when the Ruth 
gave signais of distress. Common humanity required as much, if it 
was reasonably possible ; but under the évidence it was foolishness for 
the Ruth to give the signal. That the slackening of the hawser caused 
the Ruth to injure No. 38 is proven; it is likely that she injured herself 
at the same moment, for, if there were only four inches of water in her 
at 7 :30 p. m., it seems impossible to account for her being in the same 
condition as the No. 38 at 8 p. m., unless the collision between the two 
boats injured both. 

However this may be, libelant cannot recover without affirmatively 
showing some act of négligence on the part of the tug, proximately re- 
sulting in injury to his boat. This bas not been donc, and the decree 
below is reversed, with costs in both courts. 
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In re SUPERIOR .TEWELRY CO. 

In re LEWITT et al. 

(Circuit Court of Appeals, Second Circuit. May 8, 1917.) 

No. 24.5. 

Bankruptcy <©=359— Acts of BANKRtipTcy— Failure to Discmaroe Lien— 
Time of Accrual of Lien. 

A Jndgment creditor of a corporation liaving an exécution in the hands 
of the sherlff, whlch under the law of the state (Code Civ. Proc. N. Y. § 
1405) bound the Personal property of the judgment debtor, liled a pétition 
in a bankruptcy proceeding against a partnership, alleging that certain 
personalty in the hands of the trustée was not the property of the bank- 
rupts, but of the judgment debtor, and praying for its release, that it 
mlght be subjected to his exécution. After a hearing such an order was 
mbde, but in the meantime the exécution had been returned unsatisfied ; 
an alias exécution was issued and levied on the property, which was ad- 
vertised for sale. Wlthln five dajs prlor to tlie date of sale, other cred- 
Itors of the corporation flled a pétition in banlfruptcy against it, alleging 
its failure to discharge the lien of the levy as an act of bankruptcy. 
Heîd, that the pétition flled by the judgnient creditor was in the nature 
of a creditors' bill in aid of the exécution, and that his lien dated at least 
from that time, and was not affected by the return of the exécution and 
the issnance of an alias, nor by the filing of the pétition in bankruptcy, 
which was more than four months afterward, and that therefore the fail- 
ure to discharge the lien was not an act of bankruptcy available there- 
under. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the Superior Jewelry Company, alleged bankrupt. 
From an order dismissing the pétition (239 Fed. 373), Louis Lewitt and 
others, petitioning creditors, appeal. Affirmed. 

On March 6, 1916, the firm of Goldberg & Sagman was In bankruptcy. The 
trustée in charge had physical possession of certain jewelry, found by him 
(so far as thls record shows) with the assets of said' fin». On the same date 
Superior Jewelry Company was, and for nearly two years had been, a corpo- 
ration, against which one Teitelbaum had duly recovered judguient in a court 
of the State of New York. L'pon this judgment Teitelbaum had issued an 
exécution on February 15, 1916, which exécution was outstandlng, and in the 
sheriff's hands, on sald March 6th. On that date Teitelbaum liled a pétition 
in the District Court, entitled in the Goldberg & Sagman bankruptcy, setting 
forth that the jewelry aforesald belonged to Superior Jewelry Company, and 
not to the bankrupt estate, that the sheriff could not levy on or otherwise ap- 
ply said jewelry to the satisfaction of his (Teitelbaura's) judgment owing to 
the bankruptcy court's possession of the same, and praying said court to re- 
linquish such possession in favor of the judgment creditor. 

The proceedings on this pétition resulted In an order of relinquishment, 
made by the référée on August 25, 1916, and affirmed by the District Judge 
September 19th. In the meantime the sherifC had, on April 14th, returned 
Teitelbaum's exécution as unsatisfied. This date was muoh earlier than hear- 
ing on pétition for relinquishment. An alias exécution was issued July 29th, 
and was outstandlng when the District Court affirmed the referee's order. 
Thereupon, and on September 27th, the trustée of Goldberg & Sagman permit- 
ted the sherlff to levy on the jewelry, and the same was advertlsed for sala 
under the exécution on October 4th. On that day other creditors of the Su- 
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perior Jewelry Company filed tins Involuntary pétition against their debtor, 
alleging as tlie sole act of bankruptcy, the failure of Superior Jewelry Com- 
pany to "vacate tlie judgment or lien* affecting said jewelry, wittiin the stat- 
utory period after September 27th. Bankraptcy Act, § 3, subd. 3 (30 Stat. 
546, c. 541 [Comp. St. 1910, § 9587]). 

TeiteDiaura as créditer answered the pétition, and the District Court, hold- 
ing that the alleged act of bankruptcy was not proven, entered the order ap- 
pealed from. 

S. H. Immergluck, of New York City, for appellants. 
David Haar, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). If the 
judgment creditor's right or lien dépends on or arose from the issu- 
ance of the alias exécution, or the levy made thereunder, then, since 
both issuance and levy were within the four months period, it may be 
assumed (though not decided) that the petitioning creditors should pre- 
vail, because it was an act of bankruptcy not to discharge such lien 
within five days. If, however, Teitelbaum acquired a right to or lien 
upon the jewelry in question by the issuance of his original exécution, 
or by filing his successful pétition, or by the conjoint effect of both 
proceedings, and did not lose the same by the return of such exécution, 
then his lien attached more than four months before the bankruptcy 
of the Superior Jewelry Company, and he is unaffected thereby. 

Since the jewelry in question was personal property physically with- 
in the jurisdiction of the sheriff of New York county, Teitelbaum 
(under ordinary circumstances) had a lien thereupon or (in the language 
of the statute) the property was "bound by the exécution" from the 
time he delivered tlie process to the sheriff, i. e., February 15, 1916. 
Code Civ. Proc. § 1405. The jewelry was in the custody of the District 
Court sitting in bankruptcy. Any exercise of dominion thereover by 
the sheriff of New York county would hâve been unlawful. Covell 
V. Heyman, 111 U. S. at 182, 4 Sup. Ct. 355, 28 L. Ed. 390; Wiswall 
V. Sampson, 14 How. 52, 14 L. Ed. 322. This required Teitelbaum to 
file his pétition in and to the court whose possession of the chattels 
prevented a levy under his exécution. The procédure was in accord 
with Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 
145. 

That pétition was of the nature of a creditors' bill, and specifically 
sought the aid of the court to remove the obstacle to the exécution 
created by the possession of the trustée in bankruptcy. That the court 
had power to entertain and grant the pétition is not denied, and it is 
certainly apparent. Whether Teitelbaum could hâve framed his péti- 
tion in any other way, so as to appeal directly to the bankruptcy court 
as one conducting proceedings in equity (First National Bank v. Ab- 
bott, 165 Fed. 852, 91 C. C. A. 538, 21 Am. Bankr. Rep. 438), is not be- 
fore us for décision. The pétition as preferred was substantially a 
bill in aid of the exécution, and speaks from the time it was filed 
(Freedman's, etc., Co. v. Earle, 110 U. S. 716, 4 Sup. Ct. 226. 28 h. 
Ed. 301). 

243 F.— 24 
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No question could hâve arisen on this point, had not the proceedings 
under Teitelbaum's application been so delayed that the sheriff re- 
turned the exécution which was outstanding at the date of pétition 
filed. This was immaterial. The fact that the exécution had been is- 
sued at the time of iiling was necessary to jurisdiction. Jones v. Green, 
1 Wall. 330, 17 L. Ed. 553 ; Dunham v. Coxe, 10 N. J. Eq. 437, 64 
Am. Dec. 460. The fact of return pending proceeding did not nullify 
or abort the pétition. Royer Wheel Co. v. Fielding, 31 Hun (N. Y.) 
274; Home Bank v. Brewster, 15 App. Div. 338, 44 N. Y. Supp. 54. 
See, also, Beck v. Burdett, 1 Paige Ch. (N. Y.) 305, 19 Am. Dec. 436; 
McElwain v. Willis, 9 Wend. (N. Y.) 549; Crippen v. Hudson, 13 
N. Y. 161. It foUows that no préférence or lien was created by the act 
of the sheriff in taking possession of the jewelry in question on Septem- 
ber 27th. The lien which he ©nforced arose not later than March 6th. 

Therefore the Superior Jewelry Company did not commit the act 
of bankruptcy alleged in this pétition for adjudication, and the order 
appealed f rom was right, and is affirmed, with costs. 



McKBY V. BRUNa 

In re GEOKGE C. BBUNS CO. 

(Circuit Court of Appeals, Seventh Circuit Aprll 10, 191T.) 

No. 2456. 

1. Corporations <g=>309(2) — ^Advances bt OinCER9— Liabilitt of Gobfora- 

TION. 

Wliere the président and principai stockholder of a bankrupt corpora- 
tion fumlslied the money with which to carry out a composition, and there 
was nothlng to show that the advanee was intended as a gift, he had a 
daim agalnst the corporation for the money so adranced. 

2. Bankbuptct "©=9312— Right to Provi Claims— Estoppel. 

A bankrupt corporation eflected a composition whereby $2,600 was to 
be pald to creditors in cash and the balance of the agrèed payment was to 
be paid in installments. The président and principal stockholder, tlirough 
a Personal loan, provided the $2,500 for the cash payments, and in a let- 
ter proposing the composition he stated tliat this payment would be ralsed 
outslde of the assets of the company. Notes were executed for the defer- 
red payments, and, default havlng been made, another pétition in bank- 
ruptcy was flled. Eeld, that the president's statement that the funds for 
making the cash payments would be ralsed outslde the assets of the com- 
pany did not estop hlnï from proving his clalm for the money adranced 
to the Corporation ; there belng no représentation that the advanee would 
not be repaid by the corporation. 

3. Bankbijptct <S=s>314(1) — ^Riqht to Pbove Claim— Effect of Bioht of Pbi- 

OBrrr. 

The fact. If true, that the clalms based on the composition notes should 
be flrst paid, before payments of the president's clalm, did not prevent 
the président from proving his claim and havlng It allowed. 

Appeal from the District Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

Bankruptcy proceeding against . the George C. Bruns Company. 
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From an order allowing the claim o£ George C. Bruns, f rank M. Mc- 
Key, trustée, appeals. Afïîrmed. 

In June, 1915, pétition in bankruptey was filed against George O. Bruns 
Ck)mpany, a corporation. A composition was effected wliereby the creditors 
received'in settlenient of tlieir claims 50 per cent, tliereof, as follows: Ten 
per cent, in easli ; 10 per cent. Deceniber 15, 1915 ; 10 per cent. Jauuary 15, 
1916 ; five i>er cent, on tlie 15tli of eacli of the months of February, March, 
April, and May, 1916 — notes being siveii for the deferred payments. It was 
agreed by the bankrupt, as a condition of tlie composition, that untll the full 
paym'ent of ail tlie composition notes the business of the company should be 
supervised by a conimittee of the creditors, and that in case of default in 
payment of auy of the notes, then after 15 days the committce be authorized 
to take possession of the eonipany's asst'ts, and, in the discrétion of the com- 
niittee, dispose of same, and pay, first, its expenses; second, ail of the com- 
position notes, including a note held by the committee for expenses theretofore 
incurred ; and the balance, if any, to the attorneys for the company. When 
the composition becauie effective the bankruptey proceedings were discontin- 
ued, and the property of the corporation was turned over to the company, 
which thereupon, under the gênerai direction of tlie creditors' committee, con- 
tinued to run the business, selling some of the goods on hand, buying some 
new goods, and incurring some further iudebtedness. The 10 per cent, casli 
payment, amounting to $2,500, was provided by appellee George O. Bruns, 
président and principal stockholder of the company, through a loan to him 
personally, and in the letter which Bruns sent out to the creditors, proposlng 
the coHTposition, it was stated that the $2,500 to make the first payment 
would be raised outside of the assets of the company. 

Default belng made in the payment of the composition notes, which matur- 
ed February 15tli, and the committee being unable to reach an agreement for 
further continuance of the business, on March 31, 1916, the committee, on be- 
half of the creditors, filed anothep pétition in bankruptey against the com- 
pany, under which it was declared a bankrupt, and the appellant herein duly 
chosen trustée. Under date of Octol)er 30, 1915, the company, by Bruns, itsi 
président, executed a note to Brans for $2,500, representing the amount which 
Bruns had borrowed and turned over for the purpose of making the first pay- 
ment, in case the composition was carried through. The board of directors 
of the bankrupt did not authorlze such note to Bruna In the présent bank- 
ruptey proceedlng Bruns flled this note as a claim against the bankrupt estate- 
To the claim so filed the trustée nfade objection upon the following grounds : 
"First, said claim Is colorable, flctitious, and invalid; second, sald George C. 
Bruns is estopped from making said claim" — and asking that the claim be dis- 
allowed in its entirety. The référée In bankruptey disallowed the claim, and 
on review the District Court ordered the claim allowed. By this proceedlng 
it is sought to reverse the order of the District Court allowing this clainï. 

Henry J. Darby, of Chicago, 111., for appellant. 
James Rosenthal, of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges, 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[ 1 ] There is nothing in the record from which it may be concluded 
that the $2,500, which Bruns advanced to make the first payment, was 
intended by him as a gift to the corporation ; and, this being se, clear- 
ly Bruns had a claim against the corporation for the money he thus 
advanced for its benefit, and as the resuit of which the company was 
enabled to compromise the claims against it, and to résume its busi- 
ness freed from the bankruptey proceedings. 
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It is iirged that the note is invalid, because the board of directors 
did not authorize it to be given. But the note is of no necessary con- 
séquence, since it is the considération, rather than the note itself, with 
which we are actually concerned. The claim is neither colorable, fie- 
titious, nor invalid, and the trustee's first objection is not sustained. 

[2] Respecting the second objection, that Bruns is estopped from 
making the claim, reliance is placed mainly upon his représentation to 
the creditors that funds for making the first cash payment of $2,500 
were no part of the assets cf the corporation. This was not directly 
or indirectly any représentation that the person advancing this money, 
primarily for the benefit of the corporation and to help settle its debts, 
would not hâve therefor a claim against the corporation. We find noth- 
ing in the record to warrant the contention that Bruns, or any one 
else who would thus advance the money, should not be repaid by the 
corporation, and nothing because of which Bruns is estopped from 
making claim for it. 

[3] Much of appellant's brief is devoted to showing that, out of the 
assets of the bankrupt, the claims based on the composition notes 
should be first paid before appellee receives anything. However this 
may be, appellant's right to exhibit his demand, and to hâve it al- 
lowed as a claim against the bankrupt, is in no wise dépendent upon 
the order of payment as between the varions creditors of the bank- 
rupt. His claim was provable, whether ultimately payable first or last. 
The objections of the trustée do not purport to raise any question of 
rank of the respective claims as to each other, nor does it appear that 
any of the other creditors wno are directly interested in the question 
are asserting any right of priority over appellee ; neither does the or- 
der of allowance of Bruns' claim assume to deal with any such ques- 
tion. 

The District Court properly allowed the claim, and its order of al- 
lowance is affirmed. 
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TWENTIETH CENTUEY MACHINERY CO. v. LOEW MFG. 00. 

(Circuit Court of Appeals, .Sixth Circuit. May 8, 1917.) 

No. 2854. 

1. Patents ©s^SlCD— Anticipation— Prioe Knowledge or TLse. 

A patent is void for anticipation if tlio patented macliiue or its équiva- 
lent was known and used in this country by a single person prior to its 
invention or discovery by the patente*. 

2. Patents <S=>()2— Anticipation— Bukden and Measure of Proof. 

As respects an unpatented device, claimed to be a complète anticipation 
of a patent in suit and depending as to its existence and use upon oral 
testiniony, the proof m'ust be clear, satisfactory, and beyond reasonable 
doubt. 

3. Patkkts <S=5C2— Anticipation— Evidence to Carry Back Invention. 

Where tlie existence of an anticipating inacliine is showii witti certainty 
in au infringenient .suit, It is neccssary for c<)uii)lainant to carry the 
date of his Invention back to a prior date by uneqnivocal and convincing 
proofs. and to show that he thereafter exercised reasonable diligeuce in 
reducing his conception to practice. 

4. Patents <©==>90(5) — Pkiority— DiLiciBNCE in IIeductiqn to Practice. 

Diligence is of the essence of a proper relation between the conception 
and reduc-tiou to practice of an invention, and must consist of a degree 
of effort that can fairly be characteiized as substantially one continuons 
act. 

5. Patents <g=,5n — Anticipation — Evidence to Support Défense. 

A défendant bas the snme right to show the time of conception of an 
unpatented anticipating device. and diligence in reducing it to practice. 
as complainant has to do the saïue in respect to the patented device. 

6. Patents ©=028 — Validity — Tîottee-Soaking Machine. 

ïhe Volz iiatent, Xo. 7.36,0.'$7, for a bottle-soalclng machine, hcld void 
for anticipation, in view of the prior art, and especially of an unpatented 
machine. 

Appeal f rom the District Court of the United States for the Northern 
District of Ohio; John H. Clarke, Judge. 

Suit in equity by the Twentieth Century Machinery Company against 
the lyOew Manufacturing Company. Decree for défendant, and com- 
plainant appeals. Aiïirmed. 

S. E. Hibben, of Chicago, III., for appellant. 
S. J. Cox, of New York City, for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

WARRINGTON, Circuit Judge. This was a suit for infringement 
of a patent. The subject of the patent. No. 736,037, was devised by 
Simon Volz and, in virtue of direct and mesne assignments, the patent 
was granted to the appellant August 11, 1903. The device is entitled 
in the letters patent a "bottle-soaking machine." The pleadings in 
terms embrace the issues of validity and infringement as to ail the 
claims; but the charge of infringement was limited at the trbl to 
claims 2, 4, 7, 15, and 21. The decree adjtidged thèse claims void "for 

@=3For otber casea see same topic & KEÎY-NUMBER In ail Key-Numbered Digesta & Indexes 
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want of patentable novelty and invention," and dismissed the bill of 
complaint. The plaintiff below, the Twentieth Century Company, ap- 
peals. 

At the date of the patent in suit patented bottle-soaking machines 
were in gênerai use, chiefly in beer-botthng plants, though also in plants 
used for bottling other liquids, such as minerai waters, ginger aie, and 
the like. Thèse machines, including the one in suit, were designed 
through mechanical means to cleanse both the inside and outside of 
previously used bottles by conveying them into and through tanks con- 
taining, for instance, a caustic soda solution, and thence to a rinsing- 
tank into which the bottles were in most cases automatically discharged, 
thus fitting them for reuse. The machines alluded to differ of course 
in mechanism, but they were ail designed to accomplish the sanie resuit. 
Références to some of thèse prior patents are given in the margin.' 
An obvious différence between the machine in suit and the machines 
thus far referred to consists in the manner in which the cleansing 
tanks are disposed; the tank of the former being placed and used in 
a vertical, while the tanks of the latter are maintained in a horizontal, 
position; and among the advantages claimed in respect of the device 
in suit over the old devices are (1) réduction in floor-space; (2) avail- 
ability of the machine for elevator purposes, since the bottles may be 
placed in the machine at the botton floor and carried through the 
cleansing solution in the vertical tank to an upper floor and there auto- 
matically discharged into the rinsing-tank in a condition for reuse. 
The différence thus pointed out is regarded by plaintiff as one of the im- 
portant f eatures of the patent in suit ; it is f ully stated in the spécifi- 
cation : 

"Heretofore the tanks of bottle-soaking machines hâve been arranged in 
a horizontal position upon the floor, and the large size required for thelr pur- 
poses has consurated considérable floor-space, the head room or space above the 
tank not being of course utilized. Again, the bottles arrive in the works or 
establishment at the lower floor, and the same are re(iuired for bottling on 
an upper floor, more generally the next or second floor, the bottle-cleansing 
occurrlng on either the lower floor or the next floor. However, In either 
case several handlings of the bottles are required, entailing considérable 
labor and expense. My machine is designed to obviate the above-stated ob- 
jections, and to this end the tank is arranged vertically and extends from 
floor to floor, thereby consumlng a minimum am'ount of floor-space and utillz- 
ing the head room, and, further, the construction is such that the bottles may 
be fed at the lower floor, then carried through the tank and cleansed, and 
eventually discharged or delivered automatically at the upper floor where re- 
quired for use. The arrangement is also such that the bottles nïay, if desired, 
be fed to the machine at the upper floor." 

Other différences are pointed' out and relied on by counsel to distin- 
guish the Volz construction from the earlier machines referred to. 
Thèse; différences may be readily seen in Loew Supply & Mfg. Co. v. 

1 No. 647,082, Goetz, April 10, 1900— "bottle-washing machine" ; No. 676,920, 
Schreiber, June 25, 1901 — "bottle-cleaning machine"; No. 687,655, Scheid, No- 
venïber 26, 1901 — "bottle washing and sterilizlng apparatus" ; No. 688,740, 
Klssel and Parsons, December 10, 1901 — "bottle washing and sterilizing ma- 
chine" ; No. 690,563, Ck>bb, .Tanuary 7, 1902 —"bottle-washing machine" ; No. 
694,371, Goetz, Mareh 4, 1902— "bottle-cleaning machine." 
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PVed Miller Brewing Co., 138 Fed. 886, 71 C. C. A. 266 (C. C. A. 7), 
where it was held that the Cobb patent, supra, No. 690,563, for a 
bottle-washing machine, was not infringed by the Volz machine; a 
drawing of each of the machines is there shown. Admittedly the va- 
lidity of the letters patent covering the Volz machine was not in issue 
in that case. The question was simply whether the Volz machine in- 
fringed the Cobb patent ; but the crowded condition of the bottle-soak- 
ing machine art, certainly as to machines like Cobb's comprising the 
horizontal cleansing tank, was thus pointed out by Judge Baker (138 
Fed. 889, 71 C. C. A. 269) : 

"There is room for sueli an adapter to hâve only a spécifie ]>atent for his 
particular form of adaptation, and he is not prlvlleged to exelude others from 
gleauing in the same gênerai fleld. * * * xhe clalms In suit, If constnied 
generically, would be vold ; llmîted to the spécifie form of adaptation, we do 
not find tliem infringed." 

In the instant case advantages other than those already mentioned 
are claimed in respect of the Volz machine. For example, it is in- 
sisted as to his upright tank: The cleansing solution is kept clearer, 
more evenly heated, more active, and consequently more effective, in 
the vertical than in the horizontal tank ; the chains carrying the bottle- 
racks are more easily balanced and less liable to drag, and hence more 
economically operated, in the vertical than iri the horizontal type. As 
to Volz's bottle-racks : They are rectangular in form and composed of 
métal, two of their opposed sides comprising open frame-work, the 
other two sides being of sheet-m«tal containing circular openings which 
on one side are suitable in size to receive the bodies of the bottles and 
on the opposite side to receive the necks of the bottles ; each rack is 
provided at its central transverse axis with fastening lugs for securing 
it in position between the two endless conveyer-chains, and is also dis- 
posée at an oblique angle to the plane of the chains ; thus the racks are 
in succession presented in a downwardly inclined position to the oper- 
ator at the feeding point ; the bottles with the necks thrust through the 
racks are held by gravity in their upward movement on the outside of 
the tank until they pass sprocket-wheels 21, when the oblique position 
of the bottles is reversed, and they are held in place in their downward 
passage into the tank by contact between their bottoms and a guard 
suitably disposed; this movement is continued thence until sprocket- 
wheels 23 are passed, when the bottles are carried upwardly again (in 
the same positon as in their iirst upward movement) to sprocket-wheels 
16 and thence downwardly again with their bottoms in contact with a 
guard until they are automatically discharged into the rinsing-tatik. 
See Fig. 1 of Volz patent drawings, 138 Fed. at 887, 71 C. C. A. 266. 
The relation of this gênerai description of the Volz device to the çlaims 
of the patent is sufficiently illustrated by référence, for example, to 
claims 2 and 15, copied' in the margin.2 By extending the necks of the 

2 "2. A bottle-soaking machine comprising a vertical tank, roUing supports 
arranged above two opposite sides of the tank, a rolllng support arranged 
wltliln the tank, an endless bottle convoyer travellng over said supports and 
around two opposite sides and bottom of the tank, and a rlnalng-tank located 
in close proxlmlty to one of the rolllng supports whlch are sltuated above the 
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bottles through the openings in the racks, as stated, it is contended that 
in the movement of the bottles through the cleansing opération abrasion 
of their crown-rims is substantially avoided and their condition for re- 
capping better preserved; also that this method of preserving the 
crown-rims and of exposing the inside and outside of the bottles to the 
cleansing solution is superior to that involved in the closed form of 
bottle pockets used in the horizontal tanks. 

It is to be observed, however, that the idea of a vertical instead of a 
horizontal tank in which to cleanse bottles did not originate with Volz. 
The Dumke patent, No. 530,583, of December 11, 1894, was for a bottle- 
washing machine comprising a vertical tank ; and, although the gênerai 
appearance of the machine differs from that of the Volz machine, the 
essential operating features of the machines are very much alike. 
For instance, their sprocket-wheels and endless chains are similarly 
disposed ; mechanical equivalency is found in the transversely adjusted 
bottle-boxes of the Dumke machine and the transversely secured bot- 
t!e-racks of the Volz machine. True, the means of holding the bottles 
in place in the two devices differ, yet in both the bottles are held in a 
position oblique to tlie plane of the chains, and are conveyed similarly 
through the tank and thereafter automatically discharged. True, also, 
Dumke provided for feeding and discharging the bottles on the same 
floor, feeding on one side and discharging on the opposite side of the 
machine; but it is apparent from the drawings that the bottles might 
hâve been discharged as readily at an upper floor as upon the same 
floor; indeed, the spécification distinctly contemplated by way of 
illustration a distance of 15 feet between the centers of the upper and 
lower sprocket-wheels ; and any necessity for use of the cleansed bot- 
tles on an upper floor would seem to hâve been plainly suggestive of 
such a change in place of delivery. We observe, further, that the 
Dumke machine is called a "bottle-washer," and the use of water alone 
in the tank is mentioned in the spécification, but the machine is to be so 
gauged in its opération as to submerge the bottles for a long period of 
time and so as to insure "a very thorough cleansing"; and, whatever 
may be said of any différence in cleansing qualifies of the two ma- 
chines, this can only be a matter of degree. The patent of Warning, 
No. 663,142, December 4, 1900, a "machine for cleaning lye from the 
exterior of lye-containing cans," shows a vertical tank having sprocket- 
wheels above its top and sprocket-wheels within and near the bottom of 

sldes of the taak, said conveyer being arranged to receive bottles along one 
of the side stretches of the conveyer outside the tank, and, aftei carrying 
them through the tank, to discharge them dlrectly into the rinsing-tank where^ 
by the bottles are not given an opportunlty to dry." 
" "15. A bottle-soaking machine comprising a tank, an endless conveyer ar- 
rangea to travel thereia, a séries of bottle-racks operatively eonnected with 
the conveyer and arrangea transversely and obllquely to the plane or liue 
of travel of the conveyer, a guide arranged within the tank adjacent the 
Une of travel of the conveyer to prevent the bottle from' falling out of their 
i-acks, eaeh raek consisting of a frame having on its inner or rear side a séries 
of oi)€nings larger than the neclis ot the bottles and through which siich bot- 
tle-uecks pass and project." 
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the tank, endless conveyer-chains passing around the wheels, openwork 
buckets connected to the chains for carrying the cans through hot water 
contained in the tank and finally discharging the cans automatically into 
a receiving trough. And the Volz plan of uniting the feature of an 
elevator vvith that of a bottle-soaking machine — that is, of associating 
a vertical or upright tank with conveyer-chains and bottle-racks both for 
cleansing bottles and elevating them from one floor to another — is 
not only ascribable to the teachings of the Dumke patent, but in prac- 
tical effect was an adaption of Dodge's elevator, patented February 8, 
1881, No. 237,501; and, further, as Tudge Baker points out in the 
Loew Supply Co. Case, supra, 138 Fed.'at 889, 71 C. C. A. 266, "Volz's 
rack is an adaptation of Dodge's intégral centrally-secured buckets 
to bottle-holding purposes." Moreover, there is évidence tending 
strongly to show that in the summer of 1901 the défendant circulated 
among the brewers and brewmasters throughout this country, Mexico 
and Canada, printed publications and diagrams of a bottle-soaking ma- 
chine which was designed, by means of an endless conveyer suitably 
disposed and operated over sprocket-wheels, lo reçoive bottles at one 
floor, pass them through a horizontal tank, and thence to an upper floor, 
where they were to be automatically and directly discharged into a rins- 
ing tank ; and, in view of the number of witnesses produced and their 
ap])arcnt familiarity with circumstances calculated to enable them to 
fix time and place in connection with the production and circulation of 
the i)riutcd publications and diagrams themselves, it must, in relation 
with the other matters before pointed out, be concluded that Volz's 
idea of associating the feature of an elevator with a bottle-soaking ma- 
chine was not new. 

Now, when the state of the art thus far commented on is considered, 
it is clear that at the time Mr. Volz designed bis machine there was but 
slight room for matcrial advancenient ; certainly if bis device was not 
in realit_y anticipated, the cléments of bis claims, as well as the resuit 
he achieved were old ; and bis combination was so neariy in identity 
with the prior art as to admit at most of only a restricted construction 
of the claims in issue. We say this in full récognition of the rule that 
invention may consist in combining old éléments so as to produce either 
a new and bénéficiai resuit or an old resuit in a new and substantially 
better way. Proudfit L/3ose-Leaf Co. v. Ivalamazoo Loose-Leaf B. Co., 
230 Fed. 120, 127, 144 C. C. A. 418 (C. C. A. 6), and citations. Before 
passing upon the question of patentability, however, we shall hâve to 
consider an unpatented machine which is claimed to be a complète an- 
ticipation of the patent in suit. This machine comprises a tank divided 
into four compartments which are in part vertical and in part oblique, 
but ail greater in height than width ; a bottle conveyer composed of two 
parallel endless chains with bottle réceptacles or racks disposed be- 
tween and with their ends bolted to the chains, such réceptacles hav- 
ing a séries of openings on one side with a séries of openings in regis- 
try therewith on the opposite side and so forming pockets into which 
the bottles are inserted with their necks protruding. The chains in 
their travel around the outer sides and bottom of the tank are suitably 
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guided and sustained, and in their travel downwardly and upwardly 
through each of the compartments they pass over sprocket-wheels 
properly disposed. The course of the chains along the outside of the 
front and rear élévations of the tank and within each of the compart- 
ments is oblique. The bottle-racks extend on both sides of the respec- 
tive chains, and the bottles are held in place in portions of their course 
by gravity and in the other portions by guards appropriately placed. 
While at fîrst the pockets were not oblique to the plane of the chains, 
substantially the same eflfect was secured through the oblique paths of 
the chains ; and this f eature was shortly af terward changed by arrang- 
ing the bottle-pockets obliquely to the plane of the chains. Bottles are 
fed into the pockets at one end of the machine, and after passing 
through the compartments of the tank are automatically discharged di- 
rectly into a rinsing-tank at the opposite end.' It is true that this is a 
single-floor machine, but the évidence shows that the f eature of elevat- 
ing the bottles to an upper floor before automatically discharging them 
involves only an extension of the conveyer and removal of the rinsing- 
tank; and since the idea itself was not new in the art at the date of the 
patent in suit, any need of such a plan was well within the scope of 
mechanical skill. Apart then from the question of priority, presently 
to be considered, it is safe to say that in practical effect, certainly in 
every patentable sensé, the machine embodies the patent in suit; in- 
deed, the controversy upon this part of the case is not so much as to 
patentable identity of the two machines as it is with respect to a ques- 
tion of priority in conception and réduction to practice of the ma- 
chines. In saying this we hâve in mind a statement in the brief for 
appellant that even the existence of the anticipating structure has not 
been shown beyond a reasonable doubt; but we do not discover any 
testimony which tends to sustain the statement, and, on the contrary,. 
we find testimony which clearly and convincingly establishes the fact 
that the structure was installed and successfully used in the Anheuser- 
Busch brewery in St. Louis, Mo., and that it was still there when the 
testimony herein was taken. We thus corne to consider the time when 
the machine was constructed and reduced to practice. 

[1,2] It scarcely need be said that anticipation is a complète dé- 
fense ; for, in view of our patent laws and of the long-settled rule of 
décision, if the Volz machine or its équivalent was "known or used 
by others in this country" before his "invention or discovery thereof," 
the patent could not rightfully hâve been issued ; such prior knowledge 
and use by a single person would hâve been sufficient to require déniai 

3 This devlee may be better understood by référence to patent No. 736,209 tO' 
Busch, Gull, and Barrj', August 11, 1903, the date of issue also of the patent 
in suit. It will be seen, however, that the patented devlee (No. 736,209) shows 
the sides of the compartments to be not simply In part vertical, but whoUy 
so, and that the paths of the chains are likevvlse vertical. The application 
for this patent was made November 13, 1902, while that for the patent in suit 
bears date JuJy 22, 1902 ; and since Volz's constructive réduction to practice 
thus preceded that of the Busch-Gull-Barry patented deyice, the latter can- 
not, in that sensé of réduction to practice, be regarded as an anticipation of 
the former. Automatic Weighing Machine Co. v. Pneumatic Scale Corp., 166S- 
Fed. 2S8, 293, 92 O. C. A. 206 (C. C. A. 1) and citations. 
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of the patent* The défense o£ anticipation rests heavily upon the de- 
fendant. It is settled that as respects an unpatented device, claimed 
to be a complète anticipation of a patent in suit and depending as to 
its existence and use upon oral testimony, the proof must be clear, 
satisfactory, and beyond reasonable doubt. The Barbed Wire Patent, 
143 U. S. 275, 284, 12 Sup. Ct. 443, 450, 36 L. Ed. 154; Deering v. 
Winona Harvester Works, 155 U. S. 286, 300, 15 Sup. Ct. 118, 39 L. 
Ed. 153; Adamson v. Gilliland, 242 U. S. 350, 353, 37 Sup. Ct. 169, 
61 L. Ed. 356 ; Columbus Chain Co. v. Standard Chain Co., 148 Fed. 
622, 629, 78 C. C. A. 394 (C. C. A. 6) ; Peelle Co. v. Rashkin, 
222 Fed. 293, 297, 138 C. C. A. 19 (C. C. A. 2); H. Mueller Mfg. 
Co, V. Glauber, 184 Fed. 609, 618, 106 C. C. A. 613 (C. C. A. 7) ; 
Drum V. Turner, 219 Fed. 188, 196, 135 C. C. A. 74 (C. C. A. 8); 
Diamond Patent Co. v. L. E. Carr Co., 217 Fed. 400, 402, 133 C. C. 
A. 310 (C. C. A. 9). It is to be observed that the leamed trial judge, 
the présent Mr. Justice Clarke, held that this unpatented machine was 
an anticipation of the Volz machine. Since it is not shown that any 
of the witnesses were examined in court, and since it expressly appears 
that one of the main witnesses as to anticipation testified by déposition, 
the appellant is entitled to the independent judgment of this court 
concerning the sufficiency of their testimony. Peelle Co. v. Rashkin, 
supra, 222 Fed. at 294, 138 C. C. A. 19. 

Rudolph Gull, who had been a chemist of the Anheuser-Busch Brew- 
ing Association from 1893, testified in relation to the anticipating ma- 
chine. He had much to do with its origin and installment. He said 
there were eight bottle-soaking or washing machines in use at the 
Anheuser-Busch brewery, and that the first one was "put in opération" 
in February or March, 1902. This is the machine that is claimed to 
anticipate the one in suit and has already been sufficiently described. 
The witness gave the name and address of the builder of the machine 
and, against objection, presented a blueprint bearing date February 
24, 1902, and purporting to show in diagram the form and operating 
parts of a machine which is like the one bef ore described as the claimed 
anticipating machine. He testified that he was présent while the ma- 
chine was in course of érection at the Anheuser-Busch brewery, that 
lie had seen the machine in successful opération, and that the blueprint 
correctly described it. There are other features of his testimony 
which tend to show his familiarity with the conception of the machine ; 
he took part in designing it, and during the progress of its construc- 
tion he was often at the place of business of the company (Barry- 
Wehmiller Machinery Company) that built it ; he was not contradicted 

♦ Section 4886 (Rev. St) as amended Act March 3, 1897, c. 391, 1 1, 29 Stat. 692 
(Comp. St. 1916, § 9430) and fourth paragraph of section 4920, Rev. St (Comp. 
St 1916, $ 9466); Coffln v. Ogden, 85 U. S. (18 Wall.) 120, 124, 21 L. Ed. 821; 
Brush V. Condlt, 132 TJ. S. 39, 48, 10 Sup. Ct 1, 33 L. Ed. 251; Bedford r. 
Hunt, 1 Mason, 302, 303, Fed. Cas. No. 1,217 ; and lleed v. Cutter, 1 Story, 
590, 597, 598, Ped. Cas. No. 11,645 ; both décisions by Mr. Justice Storv on the 
circuit; AUen v. Steele (C. C.) 64 Fed. 793, 795, 796; Impérial Brass Mfg. 
Ca V. Nelson (C. C.) 194 Fed. 165, 167, attlrmed 203 Fed. 484, 499, 121 C. 
C, A. 606 (C. C. A. 7) ; Wayman v. U>vti3 Llpp Co. (D. O.) 222 Fed. 679, 694; 
Benthal Mach. Co. T. National Madi. Corporatioa (D. C.) 222 Fed. at page 
«30, 931-933. 
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and, on the contrary, was corroborated. It results that the bUieprint 
was rightly received in évidence in connection with the testimony of 
the witness and as illustrative of it. Hall v. Conn. Mut. Life Ins. 
Co., 76.Minn. 401, 408, 79 N. W. 497; Johnston v. Jones, 66 U. S. 209, 
222, 17 L. Ed. 117; 1 Wigmore on Ev. §§ 792, 79A. Mr. Gull testi- 
fied: 

"The maetiine illustrated by the blneprlnt is In the bottle wasli house of the 
Anheuser-Busch Brewlng Association on llth and Peslalosîxl streets, vvliere 
it has been ever since it was first erected. No material changesi hâve bet'ii 
made in it since that time. The macliine was ahnost erected at the time tiie 
blueprint is dated. I got the blueprint from the liarry-Wehjniller Machiiiery 
Company, and I linow that drawings of tlie device shown in the blueprint 
were made prlor to the drawings from which this blueprint is made. 'l'here 
had been some drawiugs made of the device shovvn in the blueprint, prlor to 
the drawings from which this blueprint was made. 

"I couldn't saj' positive at what time the idea of the nmeliine on the blue- 
print was first concelved. It was a niatter of working together of the pat- 
entées, some time in the year 1901. We came to the first idea about building a 
machine of this eharacter and I recollect tliat we were worljing out the plans 
for the construction of a soaking tanli of that kind, at the end of September 
or the beglnning of October, 1901." 

This witness further testified that the tank of the machine was de- 
livered in the "second part of January, 1902," and that the machine 
was "put in opération the second part of February or the first of 
March, 1902." The witness produced the account of the bnilder of 
the machine for its cost, which is dated March 31, 1902, and bears 
the indorsement of an order dated May 29, 1902, signed by Mr. Busch, 
of the Anheuser-Busch Company, directing payment of part of the 
bill. The witness testified that the signature and date were in the 
handwriting of A. A. Busch, and also that the bill was rendered for 
the completed machine, and so enabled him to fix the time when the 
machine was put in opération as in Februar\^ or March, 1902. Mr. 
Tolkacz, président of the Missouri Boiler & Sheet Iron Works, testi- 
fied that his Company constructed the tank of the machine for the 
Barry-Wehmiller Company in the months of December, 1901, and 
January, 1902, and deiivered it to the Anheuser-Busch brewery prior 
to January 20, 1902. He fixed the time of delivery by référence to his 
company's daybook containing the charge for the tank, January 24, 
1902. He identified the machine by stating that the blueprint before 
mentioned — 

"is a dnplieate of a blueprint or possibly the original, which we used in the 
construction of the first soaking tank l)uilt by us for the Barry-Wehmiller 
Machine Company and deiivered to the Anheuser-Busch Brewlng Association's: 
old washhouse — I tbink it is No. 1." 

Mr. Jenne, who had been the millwright for the Anheuser-Busch 
Company for 25 years, also fixed the time of installing the machine 
as in February and March, 1902, stating that the Barry-Wehmiller 
Company had the contract for "the whole thing," and that Tolkacz 
built the tank for that company ; and, as respects the blueprint in ques- 
tion, lie said: "This is the blueprint of the machiiie that 1 am testi- 
fying about." Mr. Baird, one of defendant's counsel, testified that he 
and Mr. Loew visited the Anheuser-Busch brewery in the early par; 
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of May, 1902, and that he (Baird) visited the brewery again in De- 
ct'mber, 1912; that he saw a bottle-soaking machine in the brewery 
on both of thèse occasions, which he identified by référence to the blue- 
print already mentioned and by a statement that the blueprint shows 
in diagram the very machine he had seen ; that thèse visits were made 
for professional objects, that on the first one he and Mr. Loew, whose 
testimony is to the same effect, made spécial examination of the ma- 
chine, and Mr. Baird produced convincing data to show that the first 
visit occurred between the 3d and lOth of May, 1902. Counsel for 
appellant in several ways criticize the testimony of thèse witnesses, 
but we do not discover that they oflfered any évidence tending to réfute 
the testimony. It is said, for instance, that Mr. Busch and the book- 
keeper of the brewery might hâve been called, and this is true ; but 
we are not satisfied that the witnesses who actually testified in con- 
nection with the unquestioned data they produced can be f airly discred- 
ited because of the failure to call the other persons alluded to, It 
is not pretended that plaintifif could not itself hâve called Mr. Busch 
and other persons, say from the companies that made the tank and 
constructed the operating parts of the machine (apart from Mr. Barry 
who died in 1904), if there was reason to believe that the showing so 
made ought not to be credited. It is hard to conceive that the évidence 
which tends to establish, for example, the existence and opération of 
this machine, as also the accepted account of the machine-builder 
against the Anheuser-Busch Company, and particularly the charge 
in the daybook of the tank-builder against the machine-builder, with 
their respective dates, could not hâve been met and overthrown if in- 
deed the évidence is not true. Three of thèse witnesses are commended 
by their long connection with business concerns, and they are cor- 
roborated in a material respect by one of the counsel of record in this 
cause. There are other features of the record that lend stipport to the 
testimony of thèse men, but we do not think it necessary to dwell 
longer on the subject; in a word, the évidence is free from reasonable 
doubt and is persuasive of the fact that the anticipating machine was 
in course of construction as early at least as December, 1901, and was 
in successful opération early in March, 1902. Still other matters and 
their effect upon the foregoing évidence remain to be considered. 

[3] Plaintiff claims that Volz conceived bis invention in 1901 and 
disclosed it to others in the spring and again in the fall of that 3'ear, 
that he made an attested sketch of it February 1, 1902, and reduced 
the invention to practice by completing and filing an application for 
a patent, April 10, 1902. Défendant insists, however, that Volz aban- 
doned that application, and filed the one of July 22, 1902, upon which 
alone the patent in suit was issued, August 11, 1903. The object of 
ofifering évidence to show an earlier conception than is indicated by 
the July application was, of course, to carry the date of his invention 
to a time prior to any of the anticipating features of the defendant's 
évidence. Evidence to this efïect was admissible, but it was incumbent 
on plaintiff to establish such earlier date by unequivocal and con- 
vincing proofs. Défendant having shown with certainty anticipation 
of the patent in suit, as it appeared in the letters patent, it became 
necessary for plaintiff, as Mr. Justice Bradley said in Clark Thread 
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Co. V. WilHmantic Linen Co., 140 U. S. 481, 489, 492, 11 Sup. Ct. 
846, 851, 35 L,. Ed. 521, "in rebuttal, to show, if not with equal cer- 
tainty, yet to the satisfaction of the court," that Volz invented his ma- 
chine prior to the date of such anticipation. Michigan Cent. R. Co. v. 
Consolidated Car Heating Co., 67 Ped. 121, 129, 14 C. C. A. 232 (C. 
C. A. 6) ; Columbus Chain Co. v. Standard Chain Co., supra, 148 
Fed. 622, 629, 78 C. C. A. 394 (C. C. A. 6) ; New England Motor Co. 
V. B. F. Sturtevant Co., 150 Fed. 131, 137, 80 C. C. A. 85 (C. C. A. 2) ; 
Charles Hunnicutt v. A. B. Gaston Co., 218 Fed. 176, 177, 134 C. C. A. 
56 (C. C. A. 3) ; Consolidated Ry., etc., Co. v. Adams & Westlake Co., 
161 Fed. 343, 350, 88 C. C. A. 355 (C. C. A. 7). It is to be observed, 
moreover, that the évidence must satisfactorily show, both that Volz 
possessed the earlier conception claimed, and that he thereafter ex- 
ercised reasonable diligence in reducing his conception to practice. 
Christie v. Seybold, 55 Fed. 69, 76, 5 C. C. A. 33 (C. C. A. 6) ; Auto- 
matic Weighing Mach. Co. v. Pneumatic Scale Corp., 166 Fed. 288, 
301, 92 C. C. A. 206 (C. C. A. 1). 

In our considération of the évidence offered in this behalf we meet 
with serious difficulty concerning both matters which the plaintiff was 
thus bound to make plain. In the first place, if the testimony be ac- 
cepted as to Volz's disclosures in the spring and fall of 1901, his idea 
was to produce a two-story bottle-soaking machine which would re- 
ceive the bottles at a lower floor and discharge them upon an upper 
one. He had since 1887 been engaged in a brewery at Mîlwaukee and 
in such capacities as to become familiar with its machinery and bot- 
tling department; and, notwithstanding his own expérience and the 
existence of such patents as those of Dumke and Dodge and the circu- 
lation before considered of printed publications and diagrams in the 
summer of 1901 showing a bottle-soaking machine that was designed 
so to receive, elevate, and discharge bottles, Volz could only in a 
meager and tentative way describe the structure he claims to hâve con- 
ceived in the spring of 1901 ; and while there is testimony to the effect 
that in the fall of that year he showed to others several pencil sketches 
of parts of a two-story machine, yet it is not pretended that any of 
the sketches were in any sensé complète; and none of them was re- 
garded as of sufïicient importance to préservée. Further, although 
Volz's sketch of February 1, 1902, shows, as plaintiff's counsel state, 
"a tank somewhat inclined, and having an endless carrier traversing 
the interior of the tank and running around the outside thereof with 
bottle-pockets of the type used in the old Loew machine," still when 
the main figure and certain smaller ones shown in the sketch are com- 
pared with the évidence as to Volz's ultimate conception, the sketch 
would seem to hâve been nothing more than a paper experiment; it 
was not adhered to; and it is noteworthy that while the sketch pur- 
ports to bear the signatures of Volz and two witnesses, thèse wit- 
nesses were not called to testify, nor were their signatures proved ex- 
cept by Volz. The effect of this omission is not materially modified. 
True, Volz testified that when he explained his invention to the drafts- 
man for the purpose of having drawings prepared to accompany his 
first application for a patent, he showed the sketch to the draft.sman, 
vvho testified that it was "presented by the inventor to me ; this sketch 
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or one similar to it," but the time of this interview is not shown ; and 
so it results that the date of the sketch must dépend solely on the testi- 
mony of one man, the patentée. Among the disclosnres of this sketch 
are two rectangular figures which in his testimony Volz called plates 
on "bridge-work" and another figure which he said "apparently in- 
cluded a bottle with the head and butt sticking out" ; but at most 
thèse could not hâve been more than tentative contrivances, for accord- 
ing to Volz's own testimony he regarded them as unfit for the "patent- 
stopper bottles" which he says were then in large measure used by the 
brewers. It is urged that thèse figures disclose an open-frame bottle- 
rack. This is not intelligibly disclosed by the sketch nor satisfactorily 
shown by the évidence ; and the reason given for not adopting such 
a rack, and selecting the old Loew type instead, is inconsistent with 
the facts shown conceming the rack actually used in the Anheuser- 
Busch machine. We are confirmed in thèse views by the Volz appli- 
cation for a patent, April 10, 1902; for while the tank and conveyer 
there shown and the tank and conveyer shown in the sketch are simi- 
lar both in form and position, still nothing like the open-frame bot- 
tle-rack claimed to be represented on the sketch is either mentioned in 
the spécification or found in the drawings of the April application. 
The application, according to the record of Volz's soliciter, appears 
to hâve met with "objection on the part of the Patent Office," though 
it is not shown that anything was ever done to hâve the objection con- 
sidered or the application allowed. As we hâve seen, a new application 
was filed July 22, 1902, and upon it alone the patent in suit was issued, 
August 11, 1903. 

We thus corne to the question whether thèse earlier disclosures are 
such as to indicate a conceptive relation between them and the patent 
in suit. If so, it cannot be said that there was an intent to abandon the 
April application. The reason stated for not prosecuting the applica- 
tion is that it was decided to change to a vertical tank. This would 
scarcely signify a purpose to abandon any features of the old applica- 
tion which, in point of equivalency, were traceable into the new one. 
The effect would be to show rather that both were designed, at least 
so far as they disclosed features in common, to constitute one con- 
tinuons application within the true intent of the patent law. Godfrey 
V. Eames, 68 U. S. 317, 325, 326, 17 I^. Ed. 684; Smith v. Goodvear 
Dental Vulcanite Co., 93 U. S. 486, 500, 23 L. Ed. 952; Corrington 
V. Westinghouse Air Brake Co., 178 Fed. 711, 713, 103 C. C. A. 479 (C. 
C. A. 2); Victor Talking Machine Co. v. Duplex Phonograph Co. (C. 
C.) 177 Fed. 248, 253, per Judge Knappen; this is not a case of rejec- 
tion of application by the Patent Office and acquiescence therein with- 
in the meaning of section 4894, Rev. Stat., as amended bv Act March 
3, 1897, c. 391, § 4, 29 Stat. 693 (Comp. St. 1916, § 9438), and so the 
case is distinguishable from cases like Hâves- Young Tie Plate Co. v. 
St. Louis Transit Co., 137 Fed. 80, 83, 70 C. C. A. 1 (C. C. A. 8) ; but 
so far as any material addition to or variance from the first applica- 
tion may be found in the second one, such addition or variance can- 
not be sustained on the first application. Railway Co. v. Sajdes, 97 
U. S. 554, 563, 24 L. Ed. 1053. In considering the question of iden- 
tity between the two applications, we may for the moment lay to one 
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side the înquiry înto Volz's diligence. We are concerned of course 
only with the five claiins in issue of the patent in suit. Thèse claims 
each comprise a tank, rolling supports, and an endless conveyer, 
claims 2, 4, and 21 calling for a vertical or upright tank, while claims 7 
and 15 call for "a tank." In view of the prior art, ail thèse éléments in 
themselves and in combination are too old to indicate novelty in any 
of the claims. They appear, however, in the first application. The 
cléments that may for the présent be assumed to involve some degree 
of novelty are: (a) Proximity of the rinsing-tank of claim 2 to the 
upper rolling support so as to discharge the bottles into the rinser 
before they are given opportunity to dry; (b) track and guard of 
claim 4, the first to guide the conveyer along part of its course, and 
the second to keep the bottles in the racks through portions of their 
movement; (c) the open frame-work bottle-rack of claim 7 to hold a 
single row of bottles M^ith the necks projecting through; (d) disposing 
the bottle-racks and the bottles according to claim 15 obliquely to the 
plane of the conveyer ; (e) elevating the bottles as provided by claim 
21 through a vertical tank extending from floor to floor. Ail thèse 
features appear more or less clearly, at least for purposes of identify- 
ing conception and completion, in either the spécification or drawings 
of the April application, excepting certainly the open frame-work 
bottle-rack of claim 7 and possibly the oblique relation required by 
claim 15 of the bottle-racks and the bottles to the plane of the con- 
veyer, though the équivalent of this oblique relation may hâve been 
in some degree achieved through the slight inclination from the verti- 
cal of the tank and conveyer. 

We hâve further to consider the Volz sketch, bearing date Febru- 
ary 1, 1902. The principal disclosure of the sketch shows sufficient 
correspondence with the first application to signify conceptive relation ; 
but we cannot regard the évidence adduced to sustain the date appear- 
ing on the sketch as fairly sanctioned by the standard of proofs which 
the prevailing rule of judicial décision exacts. The efïect of this is to 
leave in doubt the time, prior to the date of exécution of his first ap- 
plication, when Volz can be safely said to hâve possessed a definite 
conception. True, an account is shown between Volz and his soliciter, 
which contains a charge and partial payments in cash beginning March 
3, 1902, and ending April 2d following, for fées in respect of the 
first application. This account, however, does not solve the question 
of date, for the habit of the solicitor was to require of a new client, 
as Volz was, payment of fées in advance, and the draftsman before 
alluded to testified that there was "about eight hours' work on the 
drawings." In view of this uncertainty we do not feel justified in 
ascribing to Volz a definite conception as of a date prior to the exécu- 
tion of his first application, April 2, 1902. 

[4] We must return briefly to Volz's claim that he conceived his 
invention and disclosed it to others in 1901. Apart from what we hâve 
said before on this subject, we think that prior to the exécution of his 
first application for a patent Volz did not exercise reasonable diligence 
in adapting and perfecting the invention. Diligence is of the essence 
of a proper relation between the conception and the réduction to prac- 
tice of an invention, and must consist of a degree of effort that can 
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fairly be characterized as "substantially one continuous act." Christie 
V. Seybold, supra, 55 Fed. at 76, 5 C. C. A. 33 (C. C. A. 6) ; and see 
Automatic Weighing Mach. Co. v. Pneumatic Scale Corp., supra, 166 
Fed. at 298, 301, 92 C. C. A. 206 (C. C. A. 1) and citations. Volz's 
delays and the vagueness of his pencil sketches prior to the sketch 
bearing date February 1, 1902, hâve already been commented on. We 
are not unmindful of the claim that Volz's financial condition brought 
about his delay ; but this is not warranted by the évidence. True, Volz 
seems to hâve believed he should first secure financial assistance to ob- 
tain a patent and manufacture the patented device. He expended valu- 
able time in endeavoring to associate himself with some person of means 
to accomplish both thèse objects; but we do not see, and the évidence 
does not explain, why he might not hâve separated the two objects and 
pursued the one that was vital to the other, i. e., to complète his con- 
ception by the préparation and filing of an allowable application for 
a patent. The truth is that after Mr. Scarborough had consented to 
join with him in the double enterprise, Volz himself paid the costs 
incident to his application of April 10, 1902 ; for, after making some- 
what contradictory statements on the subject, he testifîed: "I paid, 
with my own money, for the préparation and filing of the application" 
of April 10, 1902. When this admission and the theory of a definite 
conception of the invention in the spring of 1901 are considered in con- 
nection with Voiz's testimony that he alone prepared the sketch bear- 
ing date February 1, 1902, it is impossible to reconcile his course prior 
to April, 1902, with any claim of diligence. Christie v. Seybold, supra, 
55 Fed. at page 77, 5 C. C. A. 33 ; United Tunnel Improvement Co. v. 
Interborough Rapid Transit Co., 207 Fed. 561, at 569, 125 C. C. A 
211, per Judge Hand, concurred in by Court of Appeals, 207 Fed. at 
571, 125 C. C. A. 211 (C. C. A. 2). 

It must follow, as before intimated, that the patent in suit should in 
respect of claims 2, 4, 15, and 21 be regarded as having been conceived 
and reduced at least to constructive practice as early as the date of 
exécution of the first application, April 2, 1902; but that as to claim 
7, the date of conception and constructive réduction to practice is to be 
treated as of the time of filing the second application, July 22, 1902. 
It need not be stated that the proximity in time between the putting 
into opération of the anticipating machine above considered and the 
Volz conception is calculated to give a court much concern touching 
the liability to error in either of the conclusions reached. There are 
other considérations hère, however, which lead to a wider difïerence 
in point of priority. If it were assumed that the Volz sketch could 
safely be given an earlier date, even the date it bears, this would not 
aid the plaintifif; for the évidence concerning the origin of the antici- 
pating machine seems to us indubitably to show that it was iu Course of 
construction as early as December, 1901. It hardly is conceivable 
that a definite conception and plan of the machine did not précède the 
commencement of its construction ; in truth the évidence shows this, 
if évidence is necessary to establish such a fact. This must settle the 
question of priority, since it is not claimed, and it could not well be, 
that there was any lack of diligence in completing the machine after 
its construction was once begun. 
243 F.— 25 
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[5] And as matter of law we see no différence between the right of 
a défendant to show the time of conception of an unpatented antici- 
pating device, as also diligence in reducing it to practice, and the right 
of a plaintiff to do this in respect of a patented device. We conceive 
this to be the necessary effect of section 4886 and section 4920, para- 
graphs second and fourth, of the fédéral Revised Statutes; and thèse 
statutory provisions seem to hâve been substantially complied with in 
the second and third paragraphs of the answer when read in connec- 
tion with the eighth paragraph. It cannot be that a patentée can es- 
cape the défenses either that he "unjustly obtained the patent for 
that which was in f act invented by another, who was using reasonable 
diligence in adapting and perfecting the same" (second par. § 4920), 
or that "he was not the original and first inventor or discoverer of any 
material and substantial part of the thing patented" (fourth par. Id.), 
whether the anticipating object is patented or unpatented. The stat- 
ute makes no distinction in this regard ; it is the f act of prior inven- 
tion, not the nature of the right under which the invented device is 
held, that the statute treats as a défense. As Judge Coït said in Auto- 
matic Weighing Mach. Co. v. Pneumatic Scale Corp., supra, 166 Fed. 
at 301, 92 C. C. A. 219 (C. C. A. 1) : 

"No Sound reason has been advanced why the doctrine of diligence should 
not apply to a patentée as well as to an Inventor who has not secured a pat- 
ent On the other hand, any sach distinction in favor of patentées is not 
In barmony with the patent laws." 

Again, when speaking of Mr. Justice Story's opinion in Reed v. 
Cutter, Judge Coït said (166 Fed. 302, 92 C. C. A. 220): 

"Accordlng to Keed v. Cutter [Fed. Cas. No. 11,645], • • • section 15 of 
the act of 1836 (contalnlng in substance pars. 2 and 4, section 4920) secures to 
the first Inventer the prlor right, provided he uses reasonable diligence in 
adapting and perfecting his Invention, and this rule applies to ail inventora, 
whether patentées or otherwise." 

[6] In view of the prior art, including the efïect of the unpatented 
machine, as herein considered, the decree must be affirmed. 
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(Circuit Court of Appeals, Sixth Circuit May 18, 1917.) 

No. 2782, 

1. Patents ®=»328 — VALiDrrr and Infbingbment. 

The Adler and Sullivan patent No. 991,187, for a sprlng cushloB for 
the seats and backs of automobiles, concedlng Its valldlty, Is of narrow 
scope, its range of équivalents small, and its pracOcal utillty doubtful, 
and, as so construed, held not infrlnged. 

2. Patents €=>61 — Scopb — ^Pwos Abt. 

A patent the application for which was flled prior to that for the 
patent in suit is prima facie a part of the prior art and may be considered 
in the limitations it imposes ou the scope of the patent in suit 
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Appeal from the District Court of the United States for the East- 
em District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in equity by Théodore L,. A. Adler and William G. Sullivan 
against the Jackson Cushion Spring Company. Decree for complain- 
ants, and défendant appeals. Reversed. 

Edw. N. Pagelsen, of Détroit, Mich., for appellant. 
Stuart C. Barnes, of Détroit, Mich., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge. [1] The controversy in this case relates 
to the portion of springs in automobile backs which supports the 
shoulder, neck, and head of automobile occupants. The lower court 
concluded that the défendant (appellant hère) had infringed claims 1 
and 6 of the plaintiffs' (appellees') patent No. 991,187, issued May 2, 
1911, on their application filed November 24, 1909. The défendant ap- 
pealed. The claims in question are shown in the margin.^ 

In upholstering the top portion of automobile seat backs, it had 
been usual to attach to the rigid trimming rail at the top of the back 
a rather expensive roU of hair in a duck or canvas casing. The leather 
back was then fitted over such roU. The roll, not having the same 
yielding quality as the back springs, frequently matted, sagged down- 
ward, and became unpleasant to the seat occupant. The patentées' 
purpose was to obviate thèse objectionable features by providing a 
spring edge at the top of the seat back which would yield uniformly 
with the adjacent portion of the back springs and maintain the contour 
of the upholstery and the comfort of the occupant. Incidentally it was 
claimed on the hearing that economy in the use of hair is efïected. To 
accomplish their purpose they employed helical springs arranged in 

1 1. In combination wltli a supporting frame, a helical spring risiug there- 
from and adapted to oscillate along its helical axis, an arehed spring uniting 
the support and the free end of the helical spring, the arcli extendiug be.vond 
the edge of the supporting frame and forming a support for an upholstering 
cover extending from the plane of the top of the helical spring around the 
edge of the frame, and a pair of Connecting and braclng members extending 
from the curved portion of sald arcli spring to corresi)onding portions of 
similar adjacent springs, one of said members being résilient and the other 
belng relatively rigid, substantlally as described. 

6. A spring seat, having in combination with a supporting frame and a row 
of helical springs attached at one end of each to portions of said frame 
appreciably spaced from the edge thereof , a correspondlng nuniber of arehed 
springs, one for each of the row of helical springs, and attached at their tops 
to the top portion thereof, said arehed springs extending convolutely theref rom 
over and outside of the edge of the frame, with their base portions engaging 
there against, a relatively rigid Connecting bar extending parallel to the edge 
of the frame and attached to the lower arehed portion of each of said last- 
named springs, and a résilient Connecting member extending parallel to 
sald bar and to the edge of the frame, being attached to the upper arehed 
l)ortion of each of said last-named springs, whereby a straln imposed on any 
one of sald arehed springs is yieldingly eommunicated to the other springs and 
yieldingly opposed accordingly, substantlally as described. 
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séries, held together by tie wires, and fastened either directiy to the 
seat back or to a supporting métal frame placed against such back. 
The row of helical springs near the top of the back projects horizontally 
and is necessarily placed some distance from the top edge of the seat. 
Extending upward and rearward from the top of each side of each hel- 
ical spring is an arm, which, at the highest point of its arch and over 
the top of the seat back or trimniing rail, is f ormed into a downwardly 
projecting convolute coil. The two arms are f ormed from a continu- 
ons wire which is so bent, where it reaches the top of the seat back, 
as to lie horizontally on it for the support of the spring thereon and 
its convenient attachment thereto. One arch arm may, if preferred, 
be used instead of two. Ta préserve the parallel relation between the 
arms, two classes of cross-stays are used. The stay of the first class, 
which is résilient and nearer the helical springs, is hooked around the 
arms, and, to permit it to yield under strain, may hâve eyelets or con- 
volute curves between them. Springs of this class, instead of being of 
the character just mentioned, may assume the helical form of greater 
resiliency. The stay of the second class is affixed to the arched arms at 
or about their highest point, above the convolute coil, and some dis- 
tance from their attachment to the frame, and is of sufficient rigidity to 
transmit from one spring to another any lengthwise strains imposed 
upon it. It is not contemplated that the stay shall remain stationary. 
The patentées assert that their arched springs with their Connecting stay 
members constitute an edge cushioning structure, any of whose mem- 
bers will yield to a strain directiy imposed on it, and that the extent of 
the yielding is reduced from what it would otherwise be by the pull o£ 
the two stays which transmit some of the strain to the immediately 
adjacent arched spring members and a lesser amount to those further 
from the point of greatest strain. The yielding character of the ré- 
silient stay, which is located where the greatest strain occurs, causes a 
less pull on the arched springs than does the relatively unyielding stay. 
The resuit is that with but Httle upholstery "the top edge, against which 
the user's body rests, is rendered most yielding and soft." They also 
claim that their mode of construction of edge springs allows them to re- 
tain their proper position, keeps the upper portion of the seat back 
cushion in proper shape, and greatly increases the action and effi- 
ciency of the adjacent cushion springs, to which they are united, by 
relieving them from the direct pressure and downward weight of the 
upholstery and that in conséquence a lighter and softer wire may 
be used with an increased possibility of forming a very soft and 
elastic back. 

[2] Young, to accomplish the same purpose as plaintiiïs, filed an ap- 
plication on November 1, 1909, which is shown in the record, and ob- 
tained a patent. No. 1,155,391, on October 5, 1915, for upholstering a 
seat back. The patent issued subséquent to the date of the decree 
in the lower court. At the top of the seat back, where the frame is 
attached to it, is what he terms a border wire running lengthwise of 
the back. At the top of the outer edge of the topmost séries of helical 
springs is another border wire. Extending convolutely from one of 
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thèse border wires to the other are spring arches. On each side of the 
coil flat metaUic strips or stays arranged horizontally and parallel with 
the top of the seat back rest upon and are fastened to the arches or 
curved arms to tie them together and to support the hair stuffing. 
The top of his seat back spring dififers from jjlaintiffs', in that his stays 
are not wire, but métal strips, are apparently of the same size, and are 
differently located on the arched springs, which do not, hke plaintiffs', 
extend rearwardîy beyond the trimming rail, and his convolute coil is in 
front of and above, but not over, such rail. It is obvious ihat if the seat 
back were turned about so that the top edge of the trimming rail wonld 
be in the same position as the front edge of the seat, the spring con- 
struction adopted by plaintiffs and by Young respectively would answer 
quite as well for the front of the seat as for the top of its back. The 
awkward phraseology in the descriptive portion of plaintiffs' patent is 
doubtless due to the effort to make it applicable to a seat cushioo as well 
as to the top of a seat back. Claim 5 in the plaintiffs' patent, one of 
their broadest claims, and claim 8, of the Young patent, are both for an 
edge spring for a cushion seat, and are Ixjth couched in precisely the 
same language. An interférence was declared Noveinber 12, 1912, and 
decided in Young's favor, which décision, no appeal from it having 
been taken, remains in full force. We are not unmindf ul that the claim 
of plaintiff's patent, put in interférence, is not the same as either 
of the claims in suit, but it is clear that Young's device responds quite 
as well as plaintiff's to their claim 5, and that although Young's spring 
arrangement has not been adjudicated to anticipate that of plaintiffs 
as to the limited claims which alone are now in issue, the priority 
of the invention as to his entire device presumed from the earlier 
filing of his application (Electric Controller & S. Co. v. Westinghouse 
E. & Mfg. Co., 171 Fed. 83, 87, 96 C. C. A. 187 [C. C. A. 6] makes 
Young's patent a part of the prior art, and, as his invention was con- 
ceived and reduced to practice as an entirety, it may be thus consider- 
ed in the limitations it imposes on the scope of the plaintiffs' inven- 
tion. The prior art, as disclosed by the record, shows that spring 
edges for spring seats and kindred structures, convolute coils, arched 
springs, stays or connectors of varions designs, résilient and nonre- 
silient, or of varying degrees of resiliency, were old in the art before 
plaintiff's began their experimenting. Their patent is a narrow one, 
and its range of Cfiuivalents small. This further appears from a con- 
sidération of the Schultz & Sweeney patent, issued August 1, 1911, 
on their api^lication of ]\Iarch 30th preceding, in accordance with which 
patent, except as to one added member hereafter to be mentioned, 
the défendant as a licensee operated. The normally flat ribbons of 
résilient wire bent into sinuous curves, employed by Schultz & Swee- 
ney, are joined at their lower ends at the topmost row of helical springs, 
to downward Connecting rods, from which Connecting points they are 
bent or arched upward beyond the top of the seat back and then down- 
ward and forward that their ends may be fastened to the upper hori- 
zontal bar of the métal f rame, which bar is attached to the top of 
the wooden seat liack or to its top front portion. Their arched top 
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springs do not in cross section differ materially in appearance from 
plaintiffs', excepting that they hâve no convolute coils. Unlike plain- 
tiffs', they are made of sinuous or wavy instead of round wires, and 
are connected not by two continuons résilient wire stays, one of which 
is more résilient than the other, but by two or more rows o£ résilient 
wire coiled springs, ail of which are above and beyond the helical 
springs and are not a part of a continuons wire, but are separate and 
distinct, each extending from one sinuous or wavy àrch to the next 
adjoining only. The added member in defendant's commercialized 
form of such device, to which member allusion above is made, was in- 
serted at the suggestion of defendant's principal customer, and consists 
of a thin flat métal strip or bar about one and one-half inches wide, 
placed vertically and edgewise at or near the rear top edge of the 
wooden frame of the seat back. Its upper edge is bent over toward 
• the front into an imperfect roll. The wavy arched spring wires are 
held to its rear side by clips, and pass downward and forward under 
such bar, their ends being fastened to the upper horizontal métal strip 
of the spring-supporting frame, although they might be fastened, it 
would seem, to the front edge of the top of the wooden frame, if the 
manufacturer should choose so to do. 

The plaintifïs' patent must hâve issued on account of the restric- 
tions placed on their combination of their Connecting stays with the 
arched springs and the offices thereby performed. Plaintiffs' rel- 
atively rigid stay is susceptible of much motion, laterally, vertically, 
and rearwardly. This freedom of movement is attainable only by its 
location upon the arched springs at a distance from the rigid frame- 
work of the seat back. Were it located at or on such framework, it 
would not be free to move endwise to perform its function of trans- 
mitting from one spring to another any lengthwise strains imposed up- 
on it, nor would it move readily forward or rearward, if at ail. The 
portion of the arches extending between the framework and the stay 
yields with the residue of such arches when pressure is applied to such 
stay. The yielding and soft qualities of the plaintiffs' spring construc- 
tion are so pronounced as to cause its rejection by manufacturers be- 
cause it is not strong enough to maintain and hold in position the hair 
stuffing, and, if made strong enough to do that, is lacking in resiliency. 
The weight of the évidence would seem to indicate its impracticability 
as a working device, if constructed within the terms of the patent. Its 
construction, moreover, requires expensive machinery. The defend- 
ant's added strip or bar is not the équivalent of the relatively rigid 
Connecting stay shown in the patent in suit. It is difïerently located 
and does not perform the same, or substantially the same, function or 
operate in a similar manner. It is so near the top of the seat back 
and the point at which the ends of the arches are attached, and is so 
rigid in itself and so firmly held by the numerous wires passing over 
and around it and attached to the métal frame as to render it incapa- 
ble of any motion, even before the upholstering is donc, which ap- 
preciably affects the arched springs, and, after the stuffing and leather 
cover are adjusted, the application of a considérable force fails per- 
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ceptibly to move the stay endwise, rearward, forward, or downward. 
The frictional contact of an occupant's back with the leather covering 
can produce no noticeable impression on such stay or bar, and such 
member consequently performs no function in transmitting from one 
spring to another any lengthwise strains. An essential feature of plain- 
tiffs' spring construction — a feature on which they lay much stress — is 
therefore wanting in defendant's device. The defendant's arches are 
not convohitely extended, and in reality terminate at the top of the 
métal strip or stay which serves substantially the same purpose as 
an extension upward of the top of the seat back. If such métal strip 
may be Hkened to plaintiffs' relatively rigid stay, it must then be con- 
ceded that defendant's device is devoid of ail arched spring construction 
between such stay and the trimming rail, and that the transmission of 
lengthwise strains résides in the résilient coiled spring stay alone. The 
defendant's structure is commercially operative and successful, and 
has gone into extensive use. It difïers materially from the plaintiffs' 
in the resuit attained and the means of attaining it. Conceding the 
validity of the patent in suit, but considering its place in the art and its 
questionable utility, to give it a broad construction would operate to 
discourage rather than promote inventive talent. Infringement is not 
made out, and the judgment of the trial court is therefore reversed. 

A discussion of the charge of piracy from the Young and the 
Schultz & Sweeney inventions so f reely made against the plaintififs is 
unnecessary. In view of the conclusions reached, defendant's motion 
to remand to take additional évidence is denied. 

An order may be taken in accordance with the foregoing. 



LEMLET V. DOBSON-EVANS CO. 

(Circuit Court of Appeals, Slxth Circuit. June 5, 1917.) 

No. 2936. 

1. Patents <©=332 — Suit fob Infringement — Evidence. 

The printed date of the flling of the application as shown on the offi- 
cially printed copy of the patent wlU be aecepted as correct in the ab- 
sence of objection. 

2. Patents <©=5283(1) — Suit fob Infringement — Défenses — Anticipation. 

A patent the application for which antedates that for the patent in 
suit is a part of the prlor art and if antlclpatory may be shown in défense 
of a suit for infringement under subdivision 4, § 4920, Rev. St. (Comp. 
St. 1916, § 9466[4]), as évidence that the patentée "was not the original 
or first Inventor or discoverer" of the thlng patented, slnce the fillng of 
the application was constructively a réduction to practice by the prlor 
appllcant and carries with it the presumption that he had at that tlme 
made the Invention. 

3. Patents <S=328 — Invention — Loosb-Leaf Bindeb. 

The Schade patent, No. 819,461, for a loose-leaf binder, lu vlew of the 
prlor art Is void for lack of invention. 

Appeal from the District Court of the United States for the Eastern 
Division of the Southern District of Ohio; John E. Sater, Judge. 

&S3F0T other cases eee same topic & KEY-NUMBEB tn ail Key-Numbered Digests & Indexes 
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Suit in equity by the Dobson-Evans Company against S. T. Lemley. 
Decree for complainant, and défendant appeals. Reversed. 

Stuart C. Barnes, of Détroit, Mich., for appellant. 
Chester C. Shepherd, of Columbus, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

DENISON, Circuit Judge. In a suit brought by the Dobson-Evans 
Company against Lemley, based'upon the first four claims of patent 
to Schade, No. 819,461, May 1, 1906, for improvements in loose leaf 
binders, tlie District Court thought claims 1, 2, and 4 were valid and 
infringed, and the usual interlocutory decree was entered. Lemley, 
the défendant below, brings this appeal. There were several earlier 
binders of the Schade type. They comprised two or more leaf-liolding 
rings or eyes centrally divided into half rings and with the halves hinged 
together so that they were adapted to be opened and receive loose sheets 
with prepared punched holes and then to be closed, whereby the sheets 
were strung upon the rings. They also embodied a holding cover or 
plate, whereby the rings and their hinges were retained in proper relative 
position. The closest resemblance to Schade, in both form and func- 
tion, is found in Pitt, two years earlier. See Irving-Pitt Co. v. Twin- 
!ock Co. (D. C.) 220 Fed. 325; Id. (C. C. A. 2) 225 Fed. 1022, 140 
C. C. A. 603; Irving-Pitt Co. v. Trussell (C. C. A. 2) 240 Fed. 730, 

C. C. A. ; Irving-Pitt Co. v. Blackwell (C. C. A. 8) 238 Fed. 

177, • C. C. A. . See 240 Fed. 730, for drawing. Pitt pro- 

vided a back plate of the desired length, and bent so as to form, in 
latéral cross-section, the arc of a circle with inturned lips. Within 
tins back plate and under the retaining lips he put two rigid flat plates 
side by side, hinged together, so that the plates constituted liinge 
leaves, their combined width being slightly greater than the chord 
of the back plate arc, The back plate was niade of résilient material, 
and the resuit was that the hinge between the two flat plates would 
form a toggle joint so that they would naturally fall into an obtuse 
angle, either above or below the line of the lips of the back plate, 
ami be held there by the spring action of the back plate, and their 
motion in either direction would be limited by the back plate or its 
lips. To the two opposite hinged plates, Pitt fastened the lower ends 
of bis haîf rings. When the upper meeting ends of the ring sections 
were forced apart, the toggle joint would spring into its upper position 
and the ring would be held Open. When the ring sections were closed, 
the joint would spring into the lower position and hold them there. 
The resiliency of the back plate, yielding as the toggle-jointed back 
plates passed the horizontal plane, imparted to the ring sections this 
capacity to be held in either position iii which they were placed. 
Schade adopted the Pitt structure, except that he substituted for each 
of Pitt's two flat toggle-jointed plates, to which ring sections were 
soldered or otherwise rigidly fastened, a continuons wire, the first part 
of which was held longitudinally and pivoted under one lip of the 



LEMLEÏ V. DOBSON-EVANS CO. 



39a 



back plate, the second part of which was bent out into a latéral plane 
so as to go slightly past the center of the back plate and then back 
again to the edge of it, forming a hinge leaf, and the remaining part 
of which was then developed into a half ring in a plane approximately 
at right angles to the planes both of the first and second parts. When 
two of thèse wire sections were opjDosed and in snitable engagement 
provided at the point where the^^ met, the)' constituted a toggle-joint 
operating like Pitt. This construction is shown in the drawing here- 
with reproduced and is recited in claim 1 shown in the mai'gin.^ 




It is not claimed that Schade is anticipated în the complète sensé t>y 
the prior art, but the défense is that, in view of this art, the change 
made by him did not involve invention. Rightly to apprehend this 
art, further structures must be described. By an English patent, 
lyindner had shown a continuons wire half ring, leaf ofif-set and edge 
pivot of a form very close to Schade's corresponding parts; but the 
two leaf off-sets did not reach each other, and were held in one posi- 
tion by a sliding clamp instead of being held in alternative positions 
by a spring pressure. Blackmer and Robson also showed two wires, 
each developed into a half ring, and each containing an off-set portion 
like Schade. In this, as in Lindner, the two off-set portions did not 
touch each other, but, unlike L,indner and like Schade, the ofï-set por- 
tion served as a lever which, under spring pressure, held the ring open 
or closed. An encasing spring member formed an abutment against 
which this lever rested. Normally, it held the ring closed, and when 
the ring was forced open, the lever passed the point where the spring 
would throw it back and the spring held it open. McMillan, instead of 
using Pitt's flat plates, carried his ring sections themselves to the point 
of meeting where they were united with a hinge or pivot rod, and he 
so mounted them in the edges of the base plate that they constituted 
the spring pressed toggle-joint. The following selected figures from 
L,indner, Blackmer and Robson, and McMillan illustrate the descrip- 
tion that has been given. 



1 1. "In a temporary or loose-leaf bintle)', the combinatlon with. a base- 
plate made of spring sheet métal, of sp'parable eyes mounted pivotally dlrectly 
on the edges of said base-plate and liaving bent wire arnïs, the arms of the 
two opposite separable eyes being t'iigagyd to forni toggle-levers between the 
sides of the spring base-plate substaniially as set forth." 
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[1] The patent of McMillan is No. 794,536, and was issued July 11, 
1905, on application filed October 13, 1904. The Blackmer and Rob- 
son patent was applied for April 28, 1904, and issued August 29, 1905, 
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being No. 798,157. It is urged that thèse are not a part of the art 
prior to Schade whose application was filed January 17, 1905, after 
the filing of Blackmer and Robson and of McMillan, but before the 
issue of either. There is no évidence in the record as to the respective 
dates of invention, save that afforded by the usual printed copies of 
the three patents admitted by stipulation, and by the certified copy of 
the McMillan file wrapper and contents. While, in case of objection 
and insistence upon strict proof, it might be necessary to produce a 
copy of the Patent Office record in order to show the filing date, yet 
the practice of relying upon the date shown on the officially printed 
copy bas now become so gênerai that, in this circuit, the printed date 
is accepted as proof whenever objection is not madc. Drewson v. 
Hartje Co., 131 Fed. 734, 738, 65 C. C. A. 548. We, therefore, assume 
that the filing dates of thèse patents are as above stated. 

[2] This court held, in Drewson v. llartje Co., supra, 131 Fed. at 
page 739, 65 C. C. A. 548, that a patent, the filing date of which ante- 
dated the filing date of the patent in suit, was, prima f acie, anticipatory ; 
and we bave repeatedly accepted and applied that rule (e. g., Electric Co. 
V. Westinghouse Co., 171 Fed. 83, 87, 96 C. C. A. 187; Jackson Co. 

V. Adler, May 18, 1917, 243 Fed. 386, C. C. A. ; Twentieth 

Century Co. v. Loew Co., 243 Fed. 373, C. C. A. , May 8, 

1917). To rely upon thèse cases would be sufiicient; but the contrary 
proposition is urged upon us so often and is observed to such an ex- 
tent in carrent décisions that it seems to deserve re-examination. The 
cases, found cited to support the claim that such a patent is not part 
of the prior art, are collected in the margin.'' We are satisfied that 
the confusion arises out of a question of pleading, and has no founda- 
tion in matter of substance. 

The patent statute (R. S. § 4920 [Comp. St. 1916, § 9466]) catalogues 
five supposedly independent matters of défense, and requires the 
pleading of those which are to be relied upon. The séparation is not 
analytically perfect; the last clause [b] of "third" seems to belong to 
"fifth," and since the patentée could not possibly be the first inventer 
of something that, before his invention, had been patented to or de- 
scribed by another, the entire first clause [a] of "third" seems quite 
unnecessary. However, we bave to dcal with the statute as it is. The 
two classes now material are: 

"Third [a] that It [the Invention] had been patented or described In some 
printed publication prier to his supposed invention or dlseovery thereof, or 
[b] more than two years prior to his application for a patent therefor. * * • 

» Bâtes V. Coe, 98 TJ. S. 31, 25 L. Ed. 68 ; Diamond Co. v. Kelly (C. O.) 120 
Fed, 282, 287 ; Andersen v. CoUins (0. C. A. 8) 122 Fed. 451, 458, 58 C. O. A. 
669; Thompsou-Houston Co. v. Ohio Co. (C. C.) 130 Fed. 542, 546; Eck v. 
Kutz (C. C.) 132 Fed. 758, 764 ; Ajax Co. v. Brady Co. (O. C.) 155 Fed. 409, 
415; Union Co. v. Smith (C. C.) 173 Fed. 288, 291; Gray Co. v. Balrd Co. (C. 
C. A. 7) 174 Fed. 417, 421, 98 C. C. A. 353 ; Gen. Elec. Co. v. AUis Co. (G C.) 
190 Fed. 165, 170 ; Johns Pratt Co. v. Freeman (C. C. A. 3) 204 Fed. 288, 122 
C. C. A. 512 (by affimiance ol [D. C] 201 Fed. 356, 360) ; Horton Co. v. White 
Lily Co. (O. C. A. 7) 213 Fed. 471, 476. 130 C. C. A. 117 ; Alvord v, Smltli (D. 
C.) 216 Fed. 150, 154. 
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"Fourth. TImt he was not the orijrtnal and first Inventor or dîscoverer of 
any material and substantial part a of the thing iiatented." 

Since an invention is not "patentée!" and the patent is not "pub- 
lished" until issued, it is apparent that when a patent is pleaded under 
this third défense and the fourth défense is not involved, its appHca- 
tion date is of no importance whatever. It is equally sure that where 
the tendered issue is vvhether the patentée was the first inventor (fourth 
défense) and it appears that another had raade the invention, the date 
of tliat other's patent, or whether he ever had a patent, or whether the 
prior description was by printing or witliout, is immaterial ; the date 
of his invention is the vital thing. 

Under the famhar Patent Office rule, the fiHng of an allowable ap- 
pHcation is a constructive réduction to practice, ' and so there must be 
a presumption that the patentée had made liis invention at the date of 
his fiiHng. The cases where a substantial change in the invention is 
made pending the application are exceptional, and, of course, he who 
allèges an exception must prove it.^ The existence of the presumption 
is worked ont and declared, with perhaps unnecessary care, by the first 
Circuit Court of Appeals in Automatic Co. v. Tneumatic Co., 166 Fed. 
288, 293, 92 C. C. A. 206. Ilence, it assurcdly follows that if a patent 
in suit was applied for January 15th, and there is nothing to carry 
the patentee's invention back of that date, and if a patent disclosing 
the same invention was issued to another in July upon an application 
filed January Ist, this tends to show that the ])atentee of the patent in 
suit was not the first inventor. This has been distinctly held not only 
in Drewson v. Hartje, supra, but by the Seventh Circuit Court of Ap- 
peals (Barnes Co. v. Walworth Co., 60 Fed. 605, 606, 9 C. C. A. 154) ; 
by Acheson, C. J. (Westinghouse v. Chartiers Co. (C. C.) 43 Fed. 582, 
and cases cited on page 588) ; and by the Second Circuit Court of Ap- 
peals (Sundh Co. v. Interborough Co., 198 Fed. 94, 97, 117 C. C. A. 
280) ; and it has been expressly recognized and applied by the Suprême 
Court (Pope Co. v. Gormully Co., 144 U. S. 238, 244, 12 Sup. Ct. 637, 
36 L. Ed. 420) ; by Mr. Justice Bradley (Kearney v. Lehigh Co. [D. C] 
2i2 Fed. 320, 322, 323) ; and by the Second Circuit Court of Appeals 
(Hillard v. Fisher Co., 159 Fed. 439, 441, 86 C. C. A. 469; Otis Co. v. 
Interborough Co., 222 Fed. 501, 502, 138 C. C. A. 97). 

Turning to the cases cited contra : Bâtes v. Coe, in using the langnage 
so of ten quoted (98 U. S. on pages 2>7>, 34, 25 L. Ed. 68) is speaking sole- 
ly of "évidence to sustain the second [third] défense," and this restric- 
tion has not been observed when it has been quoted as if applicable to 
ail défenses. In Horton Co. v. White Lily Co. (C. C. A. 7), the court 

3 Since the thing patented is a nnit, to whlch "any material and substantial 
part of" is essehtial, and since no patent is found to be either anticipated 
or infrlnged except by comparison with devices eontaining every substantial 
and material part, thé sriecial force of the quoted words is not évident 

* Duryea y. Rice, 28 App. D. C. 423 ; Computing Co. v. Standard Co. (C. C. 
A. 6) 195 Fed. 508, 511, 115 C. C. A. 418; Sundh Co. v. Interborough Co. (C. 
C. A. 2) 198 Fed. 94, 97, 117 O. C. A 280. 

5 Webster Co. v. Higgins, 105 U. S. 580, 594, 26 L. Ed. 1177. 
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was considering two patents to the same inventer, a very différent sit- 
uation. In some, as in Anderson v. CoUins (C. C. A. 8), it is carefuUy 
recognized that the ruling involves only the third défense. In others, 
the State of the pleadings does net appear. Some seem to dépend upon 
a distinction betvveen "anticipation" and "priority of invention," apply- 
ing the former name to the third défense and the latter to the fourth, 
though we do not see why "anticipation" is not properly applicable to 
both. So far as any of the other cases may be distinctly inconsistent 
with the proposition of the preceding paragraph, we must think them er- 
roneous. 

It was the common, if not universal, practice under the old equity 
rules for an answer to recite under one paragraph ail the older patents 
relied upon, and then, under another, to repeat ail the names of the pat- 
entées with their places of résidence. In déférence to the simplifying 
spirit of the new rules, the défendant hère pleaded that the patentée was 
not the first inventor, "but that said invention was first made by the ap~ 
plicants of the patents recited in paragraph 9." In such cases, there is 
no question of pleading, but the pertinence of the earlier filing date is 
clear. We should hesitate to reach the other resuit, even when the 
fourth défense was not pleaded in terms. Since patenting to another 
before the invention of the patent in suit necessarilj implies déniai that 
the patent in suit was issued to the first inventor, to plead the third dé- 
fense is usually itself to plead the fourth, and it would be unfortunate 
that an invalid patent should be held valid only because a good défense 
had been pleaded by a wrong name. Any amendments that might seem 
necessary would doubtless be allowed on request, with due regard to 
the préjudice, if any, thereby caused. 

[3] When we consider this prior art, including McMillan and Black- 
mer and Robson, we are forced to conclude that Schade took no in- 
ventive step. His continuons wire, developed into three parts, each 
part having a function, can be found merged in Pitt's hooks and flat 
plates, yet there would be ingénions, and, we assume patentable, novelty 
in observing this continuons wire and developing it out of its merged 
condition, i-f it had been a new thing after it was developed; and so 
Pitt alone will not serve to invalidate. McMillan makes his hooks or 
rings out of wire, and extends the hooks themselves to a meeting point, 
making a toggle lever hinge, and pivotally mounts the rings on the 
edges of the back plate. The language of Schade's claim 1, if given 
the broad meaning which could naturally be attributed to the selected 
words, plainly reads upon McMillan ; and yet this is not conclusive 
of the question of invention, since the language of the claim, by réf- 
érence to the spécification, might fairly imply that the "bent wire arms" 
of the claim referred to arms bent up laterally and to hinge leaves of 
the gênerai type shown rather than those which were mère continua- 
tions of the hook in the same plane, like McMillan. Even Lindner, 
considered by itself or in association with the others, would not neces- 
sarily négative invention, since the wire off-se't of Lindner, shaped 
like Schade's wire ofif-set, had no function as a spring pressed lever, 
and to combine the thought of such a shaped and formed continuons 
wire with Pitt's thought of spring actuated toggle levers might well be 
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considered a patentable combination. We are convinced, however, 
that Blackmer and Robson furnish the final and unanswerable argu- 
ment against invention. With a continuons wire member generally, 
undistinguishable from Schade and embodying the three functions of 
a separable retaining hook, an edge pivot and a doubly bent off-set 
portion operating as a spring pressed lever, we find that this ofif-set 
made contact with and passed by and was held in selected position by 
a résilient abutment located just above the ofif-set. Pitt had disclosed 
a ring section provided with an extension which made contact with a 
résilient abutment located at one side, viz. the opposite member of the 
same form. It follows that when Schade appeared, the toggle lever 
hinge form of Pitt and the spring pressed lever arm form of Blackmer 
and Robson were known équivalents, and what Schade did was to 9ub- 
stitute one for the other as one of the members of his otherwise un- 
changed combination. He accomplished no "new resuit," in any sensé 
of that ambiguous phrase, except that his substituted form was per- 
haps cheaper to make, stronger and more smoothly operating in this 
old combination than the équivalent élément which it displaced. The 
mechanical modification required, considered either from the view- 
point of substituting the Blackmer and Robson continuons wire for 
the Pitt hook and plate, or substituting the Pitt toggle lever interlock 
for the Blackmer and Robson lever and casing interlock, was merely to 
extend the Blackmer and Robson ofif-sets until they were hinged to- 
gether. In view of ail that was before him in thèse several patents, 
we cannot think that this was more than the expected ability of the 
skilled artisan. Fare Register Co. v. Ohmer (C. C. A. 6) 238 Fed. 
182 and cases cited at page 187, 151 C. C. A. 258; Budd Co. v. New 
England Co. (C. C. A. 6) 240 Fed. 415, and cases cited on page 417, 
— C. C. A. — . 

The remaining claims involved in the appeal fall with claim 1. The 
decree is reversed, and the case remanded, with instructions to dismiss 
the bill. 
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BONNET SUPPLY CO., Inc., v. HELTZEL et aL 

(District Court, N. D. Oliio, E. D. June 4, 1917.) 

No. 374. 

Patents <S=>310(1) — Suit ron Infbingement — Pleading. 

In a suit for infrlngement, complainant caunot be requlred by a mo- 
tion for furtlier and better particulars, made under equity rule 20 (198 
Fed. xxiv, 115 C. C. A. xxlv), to make a comparison of tlie éléments of 
the claims of lils patent with tlie éléments of détendants' structure, whieh 
would not be a statement of ultlmate facts requlred by rule 25, but 
merely tbe opinion or conclusions of the pleader ; but be may be requlred 
to specify the claims of the patent relied upon as having been infrlnged. 

In Equity. Suit by the Bonney Supply Company Incorporated 
against John W. Heltzel and the Heltzel Steel Form & Iron Company. 
On motion by défendants for bill of particulars. Granted in part. 

B. H. Davis, of Cleveland, Ohio, and Frank Keiper, of Rochester, 
N. Y., for plaintifï. 

E. R. Alexander and George B. Pitts, both of Cleveland, Ohio, for 
défendants. 

WESTENHAVER, District Judge. Complainant's bill of com- 
plaint, after setting up its patent, allèges infringement thereof by the 
défendants in gênerai language. In substance it says that the défend- 
ants hâve infringed letters patent No. 1,182,081 by making, using, and 
seUing, or leasing, or causing to be made, used, and sold, or leased, 
rapid loaders for wagons, embodying the improvements set forth and 
claimed in complainant's patent. To this bill défendants file a mo- 
tion for further and better particulars, as follows : (1) A statement 
specifying whiçh claim or claims of the patent in suit is or are in- 
fringed by each of the constructions manufactured by the défendant 
the Heltzel Steel Form & Iron Company. (2) A statement or state- 
ments comparing the éléments of each of the claims relied upon with 
the éléments of each and ail of défendants' constructions which plain- 
tifif will allège infringe the patent in suit. 

Whether the relief should be granted in either or both respects calls 
for an examination of new equity rules 20, 25, 30, 33, and 58 (198 
Fed. xxiv, 115 C. C. A. xxiv). If complainant's bill does not contain 
a sufïicient statement of ultimate facts in the respects complained of 
in the motion, then to that extent the motion should be sustained. If, 
on the other hand, it does contain a sufficient statement of ultimate 
facts, the motion should be overruled. In no event, however, should 
the motion be granted, so as to require further and better particulars 
by the pleading, or incorporation of evidential matter, or of conclu- 
sions of law and of fact. Inasmuch as the questions of practice raised 
by this motion are important, and cannot be said to be fînally settled, 
an examination of the questions involved and a review of the pertinent 
authorities hâve been made by me, and the results thereof rnay properly 
be recorded in this mémorandum for the information of counsel. 

<S=}For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Equity rule 20 says : 

"A further and better statenient of tlie nature of tlie claim or défense, or 
further and better partlculars of niiy mattei' stated in any pleadiûK, may in 
any case be ordered, upon sucli terms, as to costs and otlierwise, as may be 
just." 

Equity rule 25, stating what a bill in equity shall contain, says: 

"A short and simple statement of the ultimate facts upon whicb the 
plaintifC asks relief, omitting any mère statement of évidence." 

Equity rule 33 abolishes exceptions to an answer for insufficiency 
and authorizes a motion to strike out in order to test the sufficiency 
thereof. Equity rule 58 provides for discovery, inspection and pro- 
duction of documents, admission of the exécution or genuineness of 
documents, and for the submission of interrogatories in writing "for 
the discovery by the opposite party or parties of facts and documents 
material to the support or défense of the cause." 

Thèse new rules were intended to simplify equity pleading, and 
expedite the hearing and final décision of equity causes. They were 
intended in matters of'pleading to assimilate bills in equity to the pé- 
tition of the Code practice. While the language of the several Codes 
dififers, they in gênerai, require a statement of facts constituting a cause 
of action in ordinary and précise language. In some Codes the lan- 
guage is a statement of operative facts. In equity rule 25 the language 
is a short and simple statement of the ultimate facts. As a resuit of 
long years of practice, it is now settled that conclusions of law and of 
fact, matters of évidence, and ail répétition should be avoided. The 
pleading is sufficient when the operative or ultimate facts are duly 
pleaded according to their légal ténor and effect. The Code practice 
provides for a motion to make definite and certain any pleading, the 
allégations of which are too indefinite and gênerai to inform the op- 
posite party of what it may be claimed will be the ultimate or operative 
facts. Indefîniteness and too great generality are not a ground for 
demurrer under the Code practice, and in this respect also the new 
equity rules hâve conformed to the same procédure. Equity rule 20, 
in like situations, permits an order to be made for a further and better 
statement of the nature of the claim or défense, or for further and 
better particulars of any matter stated in a pleading. It is manifest, 
theref ore, that greater defîniteness or certainty may be required under 
the new than was required under^ the old rules. 

Rule 58, allowing the discovery by interrogatories of facts and docu- 
ments, inspection, production, and admission of genuineness of docu- 
ments, has also its counterpart in the Code practice. It will be noted 
the discovery is of facts and documents, and that interrogatories are 
available only for that limited purpose. Numerous cases may be found 
in which the kind of interrogatory that may be fîled, and to which 
answer may be required, has been considered, and thèse cases are perti- 
nent to the secpnd ground of the motion now under considération. 

The gênerai allégations of infringement in the bill in this case hâve 
been held sufficient on demurrer under equity practice prior to the new 
rules. In American Bell Téléphone Co. v. Southern Téléphone Co. 
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(C. C.) 34 Fed. 803, Judge Brewer (afterwards Mr. Justice Brewer) 
stated the established practice in this respect in thèse words : 

"On autliority, the other objection niust also be overruled ; that Is, the 
objection that there is siiriply a général averment that the défendant In- 
fringes. It is not so easy to sustain that upon principle, because, as was 
wel) state<l by coiinsel hère, the exaetiiess and certainty ot equity pleadings 
would seem very properly to require that, instead of a simple averment that 
the défendant has infrlnged. partiriilarly in a case where a patent covers 
many clalms — In this case also covering both a process and an apparatus — 
it would narrow the inquiry if the avei"ments were made spécifie that the 
infringement was in référence to one claim, and not in référence to the rest. 
Still, whatever might be the décision if the matter was open to question, the 
practice is very gênerai in bills in patent cases to simply aver that the dé- 
fendant has infringed. * * • So, while as a matter of principle it may 
not be so easy to sustain this practice, yet, in view of the great weight of 
authority as to the form of pleadings that are sutlicient in patent cases, this 
objection must also be held not well taken, and the spécial demurrer will De 
overruled. Pltts v. Whitnian, 2 Story, QW) [ï'ed. Cas. No. 11,19«] ; Turrell v. 
Cauimerrer, 3 Fish. Fat. Cas. 462 [Ped. Cas. No. 14,200] ; Haven v. Brown, 
Fish. Pat. Cas. 413 [Fed. Cas. No. 0,2281; McMlUan v. Transportation Oo. 
[C. C] 18 Fed. 260; McCoy v. Nelson, 121 U. S. 484, 7 Sup. Ct. 1000 [30 L. 
Ed. 1017]." 

To the same effect is Luten v. Sharp (D. C.) 200 Fed. 151, a décision 
by Pollock, District Judge. 

In Bayley v. Braunstein (D. C.) 237 Fed. 671, Hand, District Judge, 
holds that the ultimate facts are not sufficiently pleaded in a patent 
case by allégations that complainant is the owner of a patent, but that 
it must also be stated that he was the first original and sole inventor, 
and the négative requirements of the statute must also be complied 
with. 

In Maxwell Steel Vault Co. v. National Casket Co. (D. C.) 205 Fed. 
515, Ray, District Judge, has considered the same question at length, 
and has corne to the same conclusion ; whereas, in Zenith Car' ureter 
Co. V. Stromberg Motor Devices Co. (D. C.) 205 Fed. 158, Aittle, 
District Judge, has reached the opposite conclusion. The opinion of 
Judge Ray is particularly illuminating as to what is a short and simple 
statement of the ultimate facts in pleading a patent, and his reasoning 
commends itself to me. In alleging the ultimate facts of an infringe- 
ment charge in a short and simple statement, it would seem that on de- 
murrer, at least, the gênerai averments of a bill good prior to the adop- 
tion of the new equity rules, should be good under the new rules. Up- 
on a motion, however, to make definite and certain, a différent ques- 
tion arises. 

In Morton Trust Co. v. American Car & Foundry Co., 129 Fed. 
916, 64 C. C. A. 367, the Circuit Court of Appeals, Third Circuit, 
Acheson, Circuit Judge, delivered the opinion, which was concurred 
in by Circuit Judges Dallas and Gray. The patent sued on contained 
28 claims. The charge of infringement was in gênerai language, no 
more detailed than is the bill in the instant case. The District Court 
had made an order requiring the complainant to amend its bill requir- 
ing a spécification of the particular daim or claims of the patent, with 
respect to which the infringement by the défendant was charged, and 
that it specify also the particular parts of the defendant's car or car 
243 F.— 20 
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construction that were relied upon as infringements of the patent in 
suit. This appears to be the exact relief sought by the présent mo- 
tion. Complainant having failed to comply with the order, its bill was 
dismissed. Upon appeal it was held that the averment of infringe- 
ment was plainly sufficient, according to the approved practice in patent 
cases, and the judgment below was reversed. We quote from the opin- 
ion: 

"In Its scope the order goes beyond any précèdent Unown to us. Compllance 
wlth the order would require deflnite knowledge of the defendant's car con- 
struction. It does not appear, and we think it ought not to be presumed, that 
the plalntiffs hâve had such an opportunity to inspect ail the parts of the de- 
fendant's car as would enable them to specify the extent and character of 
the defendant's Infringement with the particularity enjolned by the order. 
On the other hand, there is no hardshlp that we can see in ealllng upon the 
défendant to answer the charge of Infringement contained In this blU. The 
défendant has before it, or is entitled to hâve before It, the patent sued on, 
and upon an inspection of the patent can see whether its construction is the 
same as or différent from that of the patent. We are far from satisfled that 
the trial of patent causes would be expedited, or the records thereln abbrevi- 
ated, by the adoption of the new practice contemplated by the order in 
question." 

In Foundation Co. v. O'Rourke Engineering Construction Co. (C. 
C.) 171 Fed. 425, Martin, District Judge, on demurrer, held that a gên- 
erai charge of infringement was sufficient to charge the défendant 
with having infringed ail the inventions described in ail of the spéci- 
fications of seven différent patents, containing 95 claims. Answering 
an argument that an examination of the letters patent makes it évident 
that there is conflict between the différent patents and claims, and that 
a more definite and certain allégation should be made, he says: 

"If this was an application for a blU of partlculars, as to the claims of the 
various patents that the orators Inslst hâve been infringed, 1 should be 
înclined to hold, from an examination of the patents, that such an application 
should be granted; but, without the aid of évidence, the defendant's con- 
tention on this ground dœs not well enough appear." 

In Marconi Wireless Telegraph Co. v. New England Navigation Co. 
(C. C.) 191 Fed. 194, Lacombe, Circuit Judge, held that a demurrer 
should not be sustained to a bill on the ground of indefiniteness and 
uncer*ainty because it failed to allège which of twenty claims were 
supposed to be infringed, but that this objection, if good at ail, should 
be raised by motion, made at the proper time, to hâve complainant in- 
dicate on which claim it relies. In General Electric Co. v. American 
Brass & Copper Co. (C. C.) 209 Fed. 237, Lacombe, Circuit Judge, 
held on demurrer, that it is not necessary in a charge of infringement 
to State which of the claims of two patents Sued on are alleged to be 
infringed. In P. M. Co. v. Ajax Rail Anchor Co. (D. C.) 216 Fed. 
634, Sanborn, District Judge, considering interrogatories filed undèr 
equity rule 58, says: 

"It Is well settled by thèse décisions that the dlsclosurè of évidence ia not 
requlred. The nature of the case and the f acts supporting It may be required 
to be stated. Mère évidence or f acts tendlng to prove the nature of the case, 
;)r the faets upon which It is based, are quite generally held not proper to be 
inquired Into." 
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He further states that certain interrogatories inquire as to the opin- 
ion of the complainant as to the construction of the patent, and this, 
he says, is a matter to be supplied by expert testimony in support of 
the contention of infringement, or the validity of the patent, or both ; 
that thèse matters are purely evidentiary, and not facts such as may 
be inquired about under the rule. 

In Luten v. Camp (D. C.) 221 Fed. 424, Thompson, District Judge, 
considering interrogatories under equity rule 58, holds that a party 
may be interrogated as to the facts upon which his cause of action 
is based, but not as to mère évidence or facts tending to prove the 
nature of the case, or facts tending to prove the main facts, and that, 
applying this holding, a party should not be required to make a com- 
parison between the defendant's blue prints of construction and the 
plaintiff's patent plans, because this coniparison is a matter for expert 
testimony, or to be determined by the court f rom an inspection of the 
documents at the trial, and is, in any event, merely evidentiary, and 
not a fact supporting plaintiff's case. In Blast Furnace Appliances 
Co. V. Worth Bros. Co. (D. C.) 221 Fed. 430, District Judge Thomp- 
son followed and applied thèse rules. In Window Glass Machine Co. 
V. Brookville Glass & Tile Co. (D. C.) 229 Fed. 833, Orr, District 
Judge, also followed and applied the rules announced by Judge Thomp- 
son. 

In Gennert v. Burke & James (D. C.) 231 Fed. 998, District Judge 
Hand, considering interrogatories designed to compel complainant to 
point out, not only what parts of the defendant's machine infringed, 
but vifhat part corresponds to each élément of his claim, says : 

"Strietly speaking, the motion is wrong in any event, for it does not ask 
the plaintiff to disclose any évidence In the case, but his own interprétation 
of the facts. It would more properly, therefore, arise on a motion for a bill 
of particulars, in which the party is asked to make more definlte his position ; 
but I do not wish to dispose of the motion upon so narrow a ground. The 
substantive question Is whether the plaintiff should be compelled so narrow- 
ly to disclose what his position will be. Theoretically, perhaps, there is no 
good reason why a party should not be compelled to disclose the rationale of 
his position In the utmost détail, or at least of the alternative positions which 
he means to take before the court. Practically such a requirement would 
involve more friction and annoyance than it would be worth in the usual 
case. After a plaintiff has told what part of the machine he claims to be an 
infringement, there ought to be usually no difficulty in understandlng what 
he means, without pointing out in what particular part each élément is em- 
bodied. There may be cases in which the difflculties are so great of knowuig 
the plaintiff's position that such relief would be proper, but that could only 
be in a case where the défendant showed satisfactorily that he was lii honest 
doubt as to what the plaintiff could mean. No such showlng is made in this 
case." 

In Rodman Chemical Co. v. E. F. Houghton Co. (D. C.) 233 Fed. 
470, Dickinson, District Judge, considering interrogatories filed under 
equity rule 58, holds (third syllabus) : 

"A défendant cannot through the guise of interrogatories be required to 
construe a patent claim or admit or deny Infringement as a légal conclusion." 

In A. B. Dick v. Underwood Typewriter Co. (D. C.) 235 Fed. 300, 
Mayer, District Judge, having under considération interrogatories filed 
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under equity rule 58, holds that interrogatories should not be filed in 
the language of patent daims, which use ternis the meaning- of whicli 
may be open to dispute, and that a construction of patent daims cannot 
be called for by interrogatories. 

The cases reviewed above are ail the reported cases which hâve come 
to my notice bearing on this subject. Applying the principles to be de- 
duced therefrom, I am of opinion that the second ground of the prés- 
ent motion should be denied, under ail circumstances. It does not 
seek a discovery of facts, nor the pleading of ultimate facts. Every- 
thing asked for therein is evidential in character. The comparison de- 
manded will not be required, even if sought by interrogatory, and for 
a stronger reason should not be required to be incorporated in a plead- 
ing. In addition, it may be said that the défendant, having access to 
complainant's patent claims, may make comparison, élément by élément, 
with its own construction as readily as the complainant or its experts 
can do it. 

Touching the first ground of the présent motion, somewhat différent 
considérations apply. The authorities reviewed conclusively show that, 
if this question were raised by demurrer, the bill would be sufScient 
and the demurrer should be overruled ; but under the new equity rule, 
as well as under the Code practice, a statement may be required of fur- 
ther and better particulars of any matter pleaded, or, in other words, 
to make definite and certain the statement of any pleading, and this 
cause is now before me for a considération of a motion of that char- 
acter. 

In légal contemplation each separate daim is an independent patent, 
and the invention thereby covered patentable in and of itself. In other 
words, each claim is supposed to mean something différent from the 
others. The patent in this case contains 10 claims. The defendant's 
construction may infringe some one or more of thèse claims, but it is 
not probable that it infringes ail of them. The complainant knows, 
or should know, which of thèse separate claims are inf ringed ; and it 
is therefore proper, in the interest of greater certainty and definite- 
ness, that it be required to specify which of the ten claims it intends 
to rely on — in other words, give further and better particulars of the 
matter of infringement contained in its pleading. 

This is as much as can be required of the complainant, as I un- 
derstand the law. This may or may not inform the défendant exactly 
what is claimed; it may or may not limit the range of investigation 
necessary in preparing for trial, or the scope of the testimony at the 
trial. It is, of course, eminently désirable that counsel should, at ail 
times, be candid with the court, and not bring forward unfounded 
claims, nor incumber the record with irrelevant and immaterial tes- 
timony. I am not unmindful, however, of the hazards and difïicul- 
ties of forcing counsel in the advance stages of a lawsuit to détermine 
with unerring certainty the items of évidence required to prove the 
ultimate facts. The relevancy of testimony is always a matter for the 
court, and counsel can scarcely be expected to rule too closely against 
their clients in advance of the court's ruling, or the full disclosure of 
their adversary's position. In Todd v. Whitaker (D. C.) 217 Fed. 
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320, Dickinson, District Judge, suggests a resort to the procédure pro- 
vided by equity rule 48 (198 Fed. xxxi, 115 C. C. A. xxxi) as an ap- 
propriate means to obtain this full disclosnre of each party's position 
and claims. A considération of iiis suggestion is commended to coun- 
sel. But, aside from thèse considérations, I should not require a plead- 
ing conforming to the equity rules to be reformed in conformity to 
views Personal only to myself. 

An order may therefore be entered, requiring the complainant to 
specify within 10 days which claim or claims of the patent in suit it 
intencls to rely upon, and overruling the motion in ail other respects. 
An exception to this ruling may be noted in favor of both complainant 
and the défendants. 



CLEVELAND ENGINEERING CO. v. GALION DYNAJIIC MOTOR 

TRUCK 00. 

(District Court, N. D. Oliio, E. D. June 11, 3017.) 

No. .'594. 

1. Patents ©=3yiO(7) — Suit for Infringement— Inconsistent Défenses- 

Election. 

T'iulfr equity rule .^0 (201 Fed. v, 118 C. C. A. v), whloli permits tlie 
plending In au answer of defen.ses in tlie alternative, regardless of con- 
sistoMcy, a défendant in an infrinsement suit m'ay deny complainant's title 
to 1lie patent and alleRC ownershlp in liimself, and also deny its validity, 
and eannot hc required to elect between the two défenses. 

2. Courts <©=3264f2) — Jueisdiction of Fedehal Courts— CounterClaim. 

The .1ui-is<liction of a fédéral court, invoked by a complainant in his 
bill and shown by the allégations thereof, does not support or ald the 
.iurisdietion of the court, when the défendant brlngs forward a counter- 
claim which may be the subject of an Independent suit, and which does 
not nierely concern matters already put in litigation by the original bill, 
and in such case, if there is not dlversity of citizenship, or if the sub- 
ject-niatter of the counterclainï is not within the jurisdictlon of a fédéral 
court, it should be striclveu out for want of jurisdictlon. 

3. Patents <g=5;U0(7) — Suit for Infringemekt— Counterclaim. 

In an infringeniont suit, défendant may as matter of défense deny com- 
plainant's title to the patent, and by way of counterclaim allège the e<iui- 
table ownership to be in itself. and pray for a decree quieting its title, 
as necessary In ordc^r that complète relief may be giveu coucerning the 
subject-m'atter put in litigation by complainant's bill. 

In Equity. Suit by the Cleveland Engineering Company against the 
Galion Dynamic Motor Truck Company. On motion by complainant 
to require défendant to elect between défenses, and also to strike out 
counterclaim. Denied. 

Hull, Smith, Brock & West, of Cleveland, Ohio, for plaintiff. 
W. J. Geer, of Galion, Ohio, and Harry Frease, of Canton, Ohio, 
for défendant. 

WESTENHAVER, District Judge. Complainant's bill sets up two 
patents, one No. 894,752, and the other No. 1,155,315, which it is 
charged the défendant is infringing. The answer dénies that complain- 

©=»For other cases see same topie & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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ant has title to either of said patents, and as to the second patent as- 
serts that it is the équitable owner thereof and entitled to a decree 
quieting its title, and requiring an assignment to it of the légal title. 
The answer also challenges the validity of both patents, because of 
anticipation and on other grounds. 

This cause is now before me on complainant's motion to require de- 
fendant to specify, as to patent No. 1,155,315, which of two défenses, 
said to be incompatible or inconsistent, it will rely upon; also to re- 
quire from défendant further and better particulars of certain matters 
in its answer, not now necessary to be stated ; and also to strike from 
the answer defendant's counterclaim. The two défenses said to be in- 
compatible or inconsistent, as to which an élection is desired, are: 
First, complainant's want of title and defendant's owncrship as to 
patent No. 1,155,315; and, second, invalidity of said patent. 

[1] I am of opinion that this motion should be denied. Both dé- 
fenses are and should be available to the défendant. Both of them 
may be true, or the défendant may own the patent, and the patent may 
be invalid. It cannot rely on either défense alone, without risking an 
entire loss of the other; or, if the défense of defendant's ownership 
is not lost, the resuit would be to require another action to settle finally 
the controversy now in court. Furthermore, even if thèse défenses are 
inconsistent, new equity rule 30 permits inconsistent défenses. It says : 
"The answer may state as many défenses, in the alternative, regard- 
less of consistency, as the défendant deems essential to his défense." 

Moreover, even without the aid of this rule, an élection should not 
be required because of the supposed inconsistency. In Dick v. Hyer, 
114 N. E. 251, a décision of the Suprême Court of Ohio (see Ohio 
Law Reporter, January 1, 1917, 94 Ohio St. 351), it is held error to- 
require an élection between two causes of action permitting of only 
one recovery, when the first cause of action is based on a promissory 
note to which the défense was that it had been altered, and the second 
cause of action was upon the original indebtedness for which the al- 
tered note had been given. In Railway Co. v. Hedges, 41 Ohio St. 
233, an élection was not required when plaintifï sued to recover dam- 
ages for horses killed by defendant's train, based on two distinct 
wrongf ul arts : First, neglect to keep in repair a f ence as required by 
contract; and, second, négligence in operating the train. On princi- 
ple, thèse cases cover the situation hère presented. 

Complainant's remedy in tliis situation is to ask a separate trial of 
the issues relating to the title to this patent. This is within the power 
of a court of equity, and is specially authorized by new equity rules 
26 (201 Fed. v, 118 C. C. A. v) and 29 (198 Fed. xxvi, 115 C. C. A. 
xxvi). Indeed, at the hearing, counsel for both parties joined in a 
request for a separate trial of such issues in the event the motion to 
elect and strike eut defendant's counterclaim was overruled. In my 
opinion, the motion to strike eut the counterclaim should be denied. 
A statement at length of the f acts therein alleged is not necessary. It 
is sufficient to say that défendant asserts a good équitable title to pat- 
ent No. 1,155,315, and prays that this title may be quieted against com- 
plainant's demands, and that a conveyance from complainant to de- 
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fendant of the légal title may be ordered. The origin of defendant's 
claim of title, it is alleged, is in part based on représentations by per- 
sons for whose acts complainant was then and is now responsible, tbat 
the inventions covered by this patent were owned by a corporation and 
were being sold by it to another corporation, to whose right and title 
the défendant has since succeeded. 

The motion to strike out is based on the supposed ground that this 
court has no jurisdiction of this counterclaim, because complainant and 
défendant are citizens of the same state, and the subject-matter thereof 
is not within any independent ground of fédéral jurisdiction. The 
cases cited and relied upon by complainant were examined and re- 
viewed by me on motion to strike out a counterclaim in Ohio Brass 
Company v. Hartman Electrical Manufacturing Company, No. 373. 
In passing on that motion I filed an opinion, which is accessible to 
counsel, and I shall not, therefore, review those cases at length. 

[2] It is true that a set-ofï or counterclaim which is the subject of 
an independent suit in equity cannot be sustained, unless some inde- 
pendent ground of fédéral jurisdiction is shown to support it. The 
jurisdiction of the court invoked by complainant in its bill, and shown 
by the allégations thereof, does not aid or support the jurisdiction of 
this court when the défendant brings forward a set-ofif or counterclaim 
which may be the subject of an independent suit, and which does not 
merely concern matters already put in litigation by the original bill. It 
follows, therefore, in that situation, if there is not diversity of citizen- 
ship, or if the subject-matter of a counterclaim is not within the ju- 
risdiction of a fédéral court, the counterclaim should be stricken out 
for want of jurisdiction. Equity rule 30 (201 Fed. v, 118 C. C. A. v) 
could not, even if so intended, enlarge the jurisdiction of a court of 
«quity, or of a fédéral court. On this proposition I agrée with the con- 
clusion reached in the cases cited by counsel : Marconi Wireless Tele. 
Co. V. National Elec. Signaling Co. (D. C.) 206 Fed. 295-300; Adam- 
son V. Shaler (D. C.) 208 Fed. 566; Electric Boat Co. v. Lake Tor- 
pédo Boat Co. (D. C.) 215 Fed. 377; United States Expansion Boit Co. 
V. Kroncke Hardware Co. (D. C.) 216 Fed. 186; United States Expan- 
sion Boit Co. V. Kroncke Hardware Co., 234 Fed. 868, 148 C. C. A. 
466; Geneva Furniture Co. v. S. Karpen, 238 U. S. 254, 35 Sup. Ct. 
788, 59 L. Ed. 1295. 

[3] The question hère, however, is entirely différent. The de- 
fendant is not presenting a set-ofï or counterclaim which may be the 
subject of an independent suit in equity, in the sensé in which that ex- 
pression is used in equity rule 30, or in the cases above cited. The 
defendant's counterclaim is not really a counterclaim at ail; it is a 
part of its défensive matter, and a détermination thereof is necessary 
in order that complète relief may be given concerning the subject-mat- 
ter put in litigation by complainant's bill. It is such matter as, accord- 
ing to familiar equity rules, might be made the subject of a cross-bill, 
and the necessity for pleading same as a counterclaim or cross-bill is 
in order that complainant may not only be defeated, but that complète 
relief may be given. 
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Maiiifestly, as a défense, the défendant may deny complaînant's 
title to either or both of the patents sued on ; it may, on the hearing, 
show title in some third party to either or both as a défense ; it may al- 
so show title in itself to either or both as a défense. In any of thèse 
contingencies, complaînant's bill should be dismissed. No new or ad- 
ditional évidence in the contingency last assigned would be required to 
warrant a decree in favor of défendant, pursuant to its cross-bill. It 
would seem little short of absurd if a court of equity had not power 
to give complète relief in that event by decreeing that defendant's éq- 
uitable title should be quieted against complaînant's false claim, and 
that the légal title should be conveyed to it. 

The jurisdiction of this court to entertaîn the counterclaim dépends 
on the case made by complaînant's bill. The bîll states a case within 
the jurisdiction of the fédéral court, arisîng under the patent laws. 
That jurisdiction îs not ousted, or does not faîl, because the défend- 
ant brings forward a matter of défense arisîng out of contract, and 
not within the original jurisdiction of this court. If jurisdiction has 
attached on the allégations of the bill, this court may proceed to try 
ail questions between the parties, touching that subject-matter, and 
grant full relief to both parties, even though, on the hearing, the is- 
sues touching matters of proper fédéral jurisdiction are held in fact 
not to exist, or are decided adversely to complaînant's contention. 

In Pratt v. Paris Gaslight & Coke Co., 168 U. S. 255, 18 Sup. Ct. 
62, 42 Iv. Ed. 458, the reverse of the situation hère was presented for 
considération. The vendor of a patent right sued for the purchase 
price in a state court, and the défendant, as one défense, pleaded en- 
tire invalidîty of the patent sold by plaintiff. It was held that, inas- 
much as the state court had jurisdiction of the cause of action stated 
in plaîntiiï's pleading, jurisdiction was not ousted by a défense cog- 
nizable exclusively in a fédéral court, but that the state court had 
power to hear and détermine ail questions, încluding those relating 
solely to the validity of the patent. That such is the law, and that in 
this case, jurisdiction having attached on the facts set forth in the bill 
of complaint, this court has full power to hear and détermine ail ques- 
tions set up in defendant's counterclaim, is adequately established by 
the following cases: Louisville Trust Co. v. Stone, 107 Fed. 305, 46 
C. C. A. 299: Swindell v. Youngstown Sheet & Tube Co., 230 Fed. 
438, 144 C. C. A. 580 (6 C. C. A.) ; Fallbrook Irrigation District v, 
Bradley, 164 U. S. 112, 17 Sup. Ct. 56, 41 I,. Ed. 369; The Fair v. 
Kohler Die & Specîalty Co., 228 U. S. 22, 33 Sup. Ct. 410, 57 L. Ed. 
716; Healy v. Sea Gull Specialty Co., 237 U. S. 479, 35 Sup. Ct. 658, 
59 h. Ed. 1056. 

That defendant's counterclaim is essentially a cross-bill, in the simple 
form permitted by equity rule 30, is made plain by an examination of 
the authorities. Story's Equîty Pleading, § 389, says : 

"A cross-bill, ex vl terminonim, implies a Mil brought by a défendant In 
a suit against the plaintiff in the saine suit, or against other défendants In 
the same snit, or against both, touching the matters In question in the original 
bill. A bill of this kind is usuall.v brought, either (1) to obt^in a necessary dis- 
covery of facts in aid of the défense to the original bill, or (2) to obtain fuU 
relief to ail parties, touching the matters of the original bilL" 
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In DanieH's Chancery Practice, pp. 1746, 1747, it is said : 

"As a cross-bill is considered a mode of défense, or a proceeding to pro- 
cure a complète détermination of a matter already in liti^ation in tlie court, 
the plaiutitï is not, at least, as against the plaintilï in tlie original bill, ol>liged 
to sliow auy ground of equity to suj}port tlie jurisdictiou of tlie court. It is 
trpiited in short, as a iiiere auxiliary suit, or as a dcpeudency upou tlie original 
suit." 

See, also, the follovving: Morgan's Co. v. Texas Central Ry., 137 
U. S. 171 (opinion 200-203), 11 Sup. Ct. 61, 34 L. Ed. 625; North 
British & Mercantile Ins. Co. v. Lathrop, 70 Fed. 429, 17 C. C. A. 175. 

The counterclaim touches only the matters in question in the orig- 
inal bill; the relief prayed for therein is necessary to a complète dé- 
termination of the controversy between the parties relating to that 
subject-matter. The counterclaim does not, in any proper sensé, intro- 
duce new and distinct matters into the litigation which were not cm- 
braced vvithin the original bill. The subject-matter is the same, and 
the only necessity of a prayer for affirmative relief is to enable a de- 
cree to be entcred in favor of défendant if the défense is made good. 

Défendant further argues that the allégations of the counterclaim 
make a case conccrning the title to a patent, and not merely a cause 
of action based on contract, and asserts that upon the authorities this 
court has jurisdiction as of a case arising under the patent laws. No 
opinion is expressed with référence to this contention. 

Complainant also in its brief challenges the sufficiency of facts al- 
leged in the counterclaim to constitute a cause of action in equity. The 
allégations of the counterclaim, if true, are, in my opinion, sufficient 
in law. Defendant's right would not be limited to a mère shop right 
or license, terminable when the licensee ceased to do business there- 
under, but amounts to a claim of full and complète title in equity to 
the inventions embodied in the patent. 

An order may be entered, overruling the motion to require an élec- 
tion, and also the motion to strike ont the counterclaim. This order 
may also provide that a separate trial shall now be had of ail issues re- 
lating to complainant's title to either or both patents sued on, and the 
defendant's claim of title to one of them. The remainder of the mo- 
tion will not be disposed of at présent, but m.ay be called up for dis- 
position after the trial now ordered is had. The parties should not 
be required to prépare for hearing upon issues affecting the validity 
of said patents or the infringement thereof by défendant until ques- 
tions relating to title hâve been determined. An exception may be 
noted on behalf of complainant. 
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WOLF, SAYER & HELLEE, Inc., v. U. S. SUCING MAOH. CO, 

U. S. SLICING MACH. CO. v. WOLF, SAYER & HELLER, Ina 

(District Court, N. D. Illinois, B. D. June 12, 1917.) 

Nos. 430, 478. 

1. Patents ig=>328— Validity and Infbingement— Rind-Removing Knife. 

The Nayer & Perkins patent. No. 968,590, for a rind-removlng knife for 
meat-slicing machines, held valid, but not tnfringed, by the device of the 
Stiles patent, No. 1,028,796. 

2. Patents ©=5328— Validity and Infeingement— Eind-Removins Knife. 

The Stiles patent. No. 1,028,796, for a rind-removing knife for meat- 
sliclng machines, held valid and infringed. 

In Equity. Suits by Wolf, Sayer & Heller, Incorporated, against 
the U. S. Slicing Machine Company and by the U. S. SHcing Machine 
Company against Wolf, Sayer & Heller, Incorporated. Decree for de- 
fendant in iîrst suit, and for complainant in second suit. 

Max W. Zabel, of Chicago, 111. (Sydney S'tein, of Chicago, 111., of 
counsel), for Wolf, »Sayer & Heller. 

Brown, Nissen & Spiinkle, of Chicago, 111. (Frank T. Brown and A. 
J. Crâne, both of Chicago, 111., of counsel), for U. S. Slicing Ma- 
chine Co.. 

SANBORN, District Judge. The patents in question in thèse two 
suits relate to rind-removing devices in meat-slicing machines. Eacb 
party has a patent. Plaintiff's patent was issued to Nayer & Perkins 
August 30, 1910, applied for December, 1909, No. 968,590. Defend- 
ant's patent is No. 1,028,796, applied for January 10, 1910, and issued 
June 4, 1912. While the two applications were copending in the Pat- 
ent Office for seven months, they were not put into an interférence. 
The machines of the two patents are similar to those often seen in 
méat markets, in which a revolving wheel knife or méat table is made 
to pass back and forth along the edge of a pièce of bacon or dried beef 
and shave off thin slices. In the Nayer & Perkins machine the edge 
of the circular blade is so located that it does not go through the rind, 
while in the Stiles the blade cuts below the bed of the machine and 
through the rind. In the first, the rind is left intact, and the body of 
the méat is eut away from the rind by a second or rind-removing knife^ 
placed near the front edge of the revolving blade and a little behind 
the advancing edge; while in the other the knife travels ahead of the 
revolving blade, and cuts ofï the rind before the latter cuts through the 
bottom part of the pièce. In Nayer & Perkins the méat itself is eut, 
but not the rind, while in Stiles both are eut. 

It is insisted by the U. S. Company that it does not infringe, because 
the claim in suit calls for a revolving circular blade reciprocating on 
the méat table of the machine, and not extending below the upper sur- 
face of such table, and that the words of the claim, "a rotary slicing 
blade mounted to reciprocate on said table," refer to a definite function 
of the machine, in connection with the rind-removing knife, so that 
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they caniiot be construed to cover a rotary blade like that of the U. S. 
Company, which opérâtes below the table. And to sustain this propo- 
sition the spécification is quoted thus : 

"By extending the euttlng edge of the blnde Î2 sliglitly below that of knife 
15, the éffect of blade 12 upon the bacon wlU be to hold the rlnd flat against 
the top of the table 1 wàthout severing It, and thus facUitate the action of 
knife 15 in severing the sliees from the bacon rind." 

So the U. S. Company argues that plaintiff's circular knife is re- 
quired to operate on the table, in order to hold down the rind, while the 
removing knife cuts away the flesh from it, and that this was the prop- 
er function and law of the machine. Further, the U. S. Company calls 
attention to the fact that its revolving blade is not mounted on the ta- 
ble, nor does it reciprocate. The place of mounting is immaterial, but 
the reciprocation of the table, instead of the knife, is important, be- 
cause in Nayer & Perkins the revolving blade stops at each movement 
of the table, thus losing momentum and cutting less effectively. In the 
Stiles machine the revolving blade keeps up a steady movement so long 
as the crank is turned, and thus cuts better. 

Both parties daim priority of invention, but I fînd this question im- 
material. The inventions are distinct. One is a stationary table, with 
a reciprocating, revolving, circular blade, followed by a rind-removing 
knife, which cuts the flesh away from the rind, but leaves the latter 
uncut ; the circular blade being located wholly above the surface of the 
méat table and not having any part below it. The other comprises a 
reciprocating table with a circular knife, located partly below the bed 
of the table, and with the rind-removing knife in front of the cutting 
edge, so that the flesh is first severed from the rind and then the slice 
is eut clear through. The two inventions were treated as distinct in the 
Patent Office by the failure to put them into interférence, and a patent 
regularly granted on each application. If thèse inventions are vahd, 
and they are presumed in law to be, neither party bas the right to use 
that of the other. 

As to infringement, the U. S'. Company uses its own invention, and 
has never used that of Nayer & Perkins. It is entirely immaterial 
which of thèse was first conceived and reduced to practice, because 
they are entirely separate and distinct. There is no claim that either 
is invalid, and no testimony ta support any such claim. The only ques- 
tions, therefore, are those of infringement. The U. S. Company does 
not use the Nayer & Perkins invention, therefore does not infringe. 
Therefore it is only necessary to consider whether Wolf, Sayer & Rel- 
ier are inf ringing the Stiles patent. 

The lîrst claim of the Stiles patent contains three éléments : The 
relatively movable méat support, a slicing knife extended below the up- 
per surface of said support, and means for removing the outer layer 
from each slice of the méat separately. Ail of thèse éléments are f ound 
in the machine used by Wolf, Sayer & Heller, whose machine precisely 
corresponds to the Stiles conception. There is the moving table, the 
stationary revolving knife, the rinding knife, for separating the rind of 
only one slice at a time, the revolving blade below the table, and the 
rinding knife ahead of the blade, ail as described and claimed in the 
Stiles patent. 
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The two cases seeni to me to be entirely clear : First, that the U. S. 
Company, in tising its own machine, covered by the Stiles patent, can- 
not possibly be held to inf ringe ; and, second, that the adoption of the 
Stiles conception by Wolf, Sayer & Heller is a clear infringement. 

There should be a decree sustaining both patents, holding the Nayer 
& Perkins patent not infringed, with costs against them, and also de- 
ciding that the following numbered claims of the Stiles patent are in- 
fringed: 3, 5, 9, 11, 13, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 26, 27, 28, 
29, 30, 32, 33, 34, 35, and 41— with costs. 



V. S. SUCING MAOH. CO. v. WOLF, SAYER & HELI.ER, Inc. 

(District Court, N. D. Illinois, E. D. Juue 13, 1917.) 

No. 507. 

1. Evidence <S=33.'?4(1) — Documektary Eviuexce— l'iTiirrc Eecokds. 

The certlficnte of an .assistant registr.ir niiLier the Enslish Conitianies 
Act Ihat a corporation had changée! its naine in due forui by law is not 
légal évidence of such fact, vi'hieli can only be shown by a duly authenti- 
cated copy of the record Itself. 

2. Pai'ents <S;=>328 — Validity and Infringement — Siiarpeneb for Meat- 

Slicing Knives. 

The Stukart patent. No. l,03t>,210, for a grinding npi)aratus for meat- 
slieing knives, held not infringed. 

3. Patents <®=32.'î5 — Infkinobment — Devick Capable of Infringino Use. 

Tlie rule that a devlce capable of infrlngenient infringes, although de- 
signed to be used in such manner as not to infriuge, does not apply, 
where there is no object in so using it as to inlringe, but ratlier a dls- 
advantage. 

In Eqnity. Suit by the U. S. Slicing Machine Company against 
Wolf, Sayer & Heller, Incorporated. On final hearing. Decree for 
défendant. 

Brown, Nissen & Sprinkle, of Chicago, III. (Frank T. Brown and 
A. J. Crâne, both of Chicago, 111., of counsel), for plaintiff. 

Max W. Zabel, of Chicago, 111. (Sydney Stein, of Chicago, 111., of 
counsel), for défendant. 

SANBORN, District Judge. This case is entirely separate from the 
ones just considered relating to the rind-remover, although pertaining 
to the same machine. Three patents are involved : Van Berkel, 806,- 
603; Van Berkel, 895,213; and Stukart, 1,039,210. 

[ 1 ] Title to the Van Berkel Patents. In respect to the two Van 
Jjerkel patents, a question of title is raised by défendant, and in view of 
its fundamental importance should be first considered. The chain of 
title is : (1) Van Berkel to an English corporation, called Van Ber- 
kel's Slicing Machine Manufacturing Company, Limited ; and (2) 
Berkel & Parnall's Slicing Machine Manufacturing Company, Limited, 
to U. S. Slicing Machine Company, plaintiff hère. The missing link 
between the two Van Berkel Companies is sought to be supplied by a 
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certificate under the English Companies Consolidation Act of 1908, 
reading as f ollows : 

"Certificate of the Incorporation of a Company. 

"Companies" Kegistration Office, 30 Mar., 1914. 
"I hereby eertify tliat Berliel & Parnall's Sliclng Macliine Manufacturinj!; 
Company llmited (originally called Van Berlvel's Slicing Machine Manufac- 
turlng Company, Limited), and which name was clianged by spécial resolution 
and with the authority of the Board of Trade on the twenty-ninth day of 
Oetober, one thousand nine hundred and nlne, was incorporated under the 
Companies Aets, 1862 to 1907, as a limited company, on the i>th day of Sep- 
tember, one thousand nine hundred and eight. 

"Given under my hand at London, this thirtleth day of March, one thousand 
nine hundred and fourteen. Geo. J. Sargent, 

"Assistant Registrar of Joint Stock Companies." 

The instrument is properly authenticated as to the officiai character 
of the assistant registrar who signs it. This paper is neither an assign- 
ment of any interest in a patent nor a copy of the incorporation certifi- 
cate or of the resolution changing the corporate name. It is not, tliere- 
fore, within section 4898 of the Revised Statutes (Comp. St. 1916, § 
9444) relating to patent assignments. Nor is it within any common-law 
rule or equity rule of documentary évidence. The gênerai governing 
rule is that the officiai certification of a fact drawn or gathered from a 
public record is a mère légal conclusion, or the opinion of the certify- 
ing officer, and so not admissible as évidence. He should copy the 
record Verbatim, certifying that he has donc so, and that the copy is 
an accurate transcript of the original. Wigmore, §§ 2162, 2165 ; Rlan- 
del V. Swan Land Co., 154 111. 177, 40 N. E. 462, 27 L. R. A. 313, 45 
Am. St. Rep. 124; People ex rel. v. Lee, 112 111. 113, 1 N. E. 471; 
Gréer v. Ferguson, 104 Ga. 552, 30 S. E. 943 ; Hudkins v. Bush, 69 
W. Va. 194, 71 S. E. 106, Ann. Cas. 1913A, 533. 

While the question is largely technical, and I would much prefer 
to ignore the objection, I cannot see any way out of it but to décide 
that the suit must fail as to the two Van Berkel patents for want of 
proof of title in the plaintiff, without préjudice to another action, if 
plaintiff shall be so advised. 

[2] The Stukart Patent for the Sharpener. This leaves for consid- 
ération only the sharpener patent; some 10,000 machines equipped with 
this device having been sold by plaintiff. The application was filed 
June 12, 1912, and the patent issued September 24, 1912. So no ques- 
tion of lâches in bringing suit applies to this patent, though it was 
raised as to the two other suits. 

The invention relates to a device consisting of two small circular 
whetstones arranged above the circular knife, and is thus described by 
counsel for plaintiff: 

"This patent covers a spécial grindlng apparatus partlcularly adapted to 
properly sharpen the concavo-convex revolving knife of a nieat-slicing ma- 
chine. In order to properly sharpen the concavo-convex knife, it should be so 
ground that there will be no flat surface on the concave side next the nieat. 
and In shop practice, according to expert testimony, a concavo-convex knil'o 
is designated as a 'relieved cutter.' In the meat-slicing art, tlie flat side of 
the knife is 'relieved' by being eut in a concave forni, so that with this re- 
lieved flat side of the knife, or concave side, there is no possibillty of an ex- 



414 243 FEDERAL REPORTEE 

tensive flat surface dragging agalnst the méat, and causing great friction, and 
interferlng with the accuracy of the sUcing opération. When It cornes to 
sharpenlng sueh a knlfe, It obvlously would not do to sharpen It upon Its re- 
lieved or concave face, because the tendency would In such case be to form 
a flat surface, or even perhaps an angular surface, and that would interfère 
wlth the complète relief of that slde of the knlfe, and mabe it drag agalnst the 
méat. The inventor contemplâtes sharpening this coneavo-convex or relleved 
knlfe by grinding It on its convex surface to a considérable extent, and then 
simply taking off the burr and on the relleved or concave slde, which latter 
requlres, of course, much less time for grinding. Thls Is effected In the 
Stukart patent In suit by bringlng the grinders into action successively, as 
distingulshed from slmultaneously. That is to say, on the convex slde the 
grlnder is brought In Immediately and operated for some time before the 
grinder on the concave or relleved slde Is applled, and tinally the latter Is 
applled just long enough to take off the burr." 

Défendant relies mainly on the claim of noninfringement. It uses 
a device comprising the two grinders, both mounted on a rotating 
plate. The latter is swung by a lever which is designed to stop in two 
positions. In one position both sharpeners are away from the knife, 
and in the other stop position, which is provided, both sharpeners are 
in their proper position in engagement with the knife. On the grinder 
which opérâtes on the convex side of the knife a strong spring is used, 
and on the other a weak spring, thus obtaining the same resuit by a 
simultaneous opération of the grinders as Stukart gets by his inde- 
pendent or successive movement. 

[3] It is, however, apparent from actual inspection of defendant's 
machine in évidence, and also one of its machines which was viewed in 
a méat market in the city where the case was heard (nor is it disputed 
by the défendant), that the grinders can be operated successively. Al- 
though the construction is obviously intended to be used with both 
grinders at work, yet it is not at ail difficult to operate them one after 
another ; and plaintifï cites the well-known rule, so of ten applied by the 
courts, that a device capable of inf ringement makes the défendant liable, 
even though designed to be used in such a manner as not tO' infringe. 
Many dealers in automobile tire chains sought to get around the pat- 
ent by providing snaps or chains to prevent the chain from traveling 
around the tire, and positive instructions were sent out with every set 
of chains that they were to be used only in this way. Ail such attempts 
to escape the patent were restrained. H. Channon & Co. v. Parsons 
Non-Skid Co., Ltd., 203 Fed. 862, 122 C. C. A. 173. 

However, this is a différent situation. Défendant bas no object in 
so using its device as to make the grinders engage one after the other. 
It is more difficult to operate the machine in that way. Another way is 
obviously contemplated, and it is clear that no actual infringement 
occurs in the use of the machine, because it would be entirely useless. 
If the successive movement were an advantageous one, infringement 
would be clear; but, as there is nothing to be gained by so operating 
the machine, there is no substantial infringement. In the tire chain 
cases there was an enormous advantage in leaving off the binding snaps, 
because the tire is seriously injured if the chain is not allowed to 
travel around it. A similar situation appears in both the décisions 
cited by plaintiff. Marconi Wireless T. Co. v. De Forest, etc., Co. 
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(D. C.) 225 Fed. 65; Wright v. Herring-Curtiss Co., 211 Fed. 654, 128 
C. C. A. 158. 

The bill should be dismissed, witli costs, but without préjudice as to 
the two Van Berkel patents. 



THE ARLYN NELSON. 
(District Court, W. D. Washington, N. D. April 24, 1917.) 
No. 3430. 

ADMntALTT <©=»62— JTTEISDICTION— CKOSS-IilBEL. 

A suit by tlie owner of a chartered vessel to recover Its possession 
for alleged. breacli of the charter is within the admlralty jurisdlction, 
and may be joined wlth a cause of action in personam to recover charter 
hire, and In such the respondent may malntain a cross-libel in personam, 
based on elainïs arising out of the same maritime contract. 

In Admiralty. Suit by Arthur W. Nelson against the gasoline tug- 
boat Arlyn Nelson and the Sanitary Fish Company, with cross-libel by 
the respondent company. On exceptions to cross-libel. Denied. 

Vince H. Faben, of Seattle, Wash., for libelant. 
George H. Rummens and Edward Brady, both of Seattle, Wash., for 
claimant and cross-libelant. 

NETERER, District Judge. The libel sets forth a charter party 
by which the gasboat Arlyn Nelson was leased to the Sanitary Fish 
Company for the fishing season of 1916, commencing on the 25th day 
of June, 1916, and ending on the 5th day of November of the same 
year, by which the owner agreed to keep the boat in good repair, and at 
his own cost and expense to supply a compétent engineer to operate 
the boat, and keep the boat supplied with ail towlines, bridles, and other 
appliances necessary to tow fish scows, and to operate the boat at such 
times and places as may be required, and was to receive $1,800 for 
the season, $900 to be paid on the lOth day of September, 1916, and 
the balance at the end of the season ; and it allèges that the fish com- 
pany failed and refused to pay the $900 at the time it became due, 
and also failed to pay certain bills and charges for the maintenance 
and opération of the vessel, to the amount of $500, that the fish com- 
pany is irresponsible and unable to respond in damages, and that if 
the vessel should be retained by the claimant the ship will be seized by 
lien claimants and others having charges against the vessel, that pos- 
session has been demanded and it has been refused, that on the 19th 
of September, 1916, the master and the Sanitary Company surrepti- 
tiously and against the will and consent of the owner took possession 
of the vessel and removed her f rom her moorings and from the posses- 
sion of the libelant, that the value of the vessel is $5,000, that it was 
registered in the district of Washington, and engaged in the business 
of a tugboat in connection with the fish business in the waters of 
Puget Sound and the tributaries thereof, and that there is due the sum 
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of $900 on the lOth of September, 1916, and the further sum of 
$499.86, fuel bills for fuel used and consumed by the Sanitary Fish 
Company upon the vessel ; and it then prays that process issue in due 
form against the vessel, her tackle, apparel, and furniture, and that 
the Sanitary Fish Company may personally be cited to appear and 
answer ail of the matters set forth, and that the Sanitary Fish Com- 
pany be condemned to pay to the libelant his damages and costs, to 
be assessed and fixed by the court. 

The Sanitary Fish Company bas answered, and has filed a cross-libel, 
in which it pleads the contract, and allèges violation of the terms and 
conditions of the contract, in that the boat was out of repair, and that 
an incompétent engineer was placed in opération of the vessel, and that 
by reason of certain conduct on the part of the Hbelant the vessel f ailed 
to respond to the service which was contemplated by the lease, and by 
reason of certain conduct of the Hbelant the respondent was damaged 
in the sum of $3,992.03, and that by reason thereof the Arlyn Nelson 
in rem, and the libelant, Arthur W. Nelson, in personam, bave be- 
come indebted to the cross-hbelants, after making certain crédits, in the 
sum of $2,192.03, and that by the maritime lavv of the United States, 
and by the statutes of Washington (section 1187, Rem. & Bal. Code), 
such sum is impressed as a lien upon the vessel, and prays that process 
and attachment against the vessel issue, and that the boat be sold in 
satisfaction of the claim. 

The Hbelant has filed exceptions to the cross-libel, contending that 
the court has not jurisdiction in admiralty, and that damages accruing 
to the cross-libelant, if any, are matters of civil liability under the 
common law, and the remedy should be sought in the civil courts; 
while the cross-libelant contends that the contract is a maritime con- 
tract, and, the libelant having sought the admiralty court, that the entire 
matter arising out of the contract must be litigated in that court. 

The charter is undoubtedly a maritime contract, as it was Cxecuted 
with relation to the vessel, and the vessel placed in the service pursuant 
to the terms of the contract, and the court is clothed with power to 
détermine ail rights of the parties arising out of the contract. The Nel- 
lie T., 235 Fed. 117, 148 C. C. A. 611. The libelant in this case, not 
only seeks the possessory right of the vessel, but likewise a claim in 
personam for damages accruing on account of unpaid considération 
for lease in default, and for default in payment of certain claims for 
supplies for the vessel. A suit in rem and in personam, it has been 
held, may be united. The J. F. Warner (D. C.) 22 Fed. 342. The 
cross-libelant likewise unités an action in rem and a suit in personam, 
and where thèse may be united the libel may be prosecuted to final 
décision, even thovigh one of'the remédies may fail. I think, in view 
of the prayer of the libelant for a judgment in personam, that the 
cross-libelant has a right, in meeting this issue, to pursue the libelant 
in personam with relation to matters accruing out of the same maritime 
contract. I know of no provision under the gênerai admiralty law 
which would give to the cross-libelant a lien upon the vessel for any 
of the damages which it allèges to hâve sustained. A right of Hen, if 
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any exîsts, must be pursuant to the provisions of the laws of Wash- 
ington, provided by section 1182, Rem. & Bal. Code: 

"Ail steamers, vessels and boats, their tackle, apparel and fumlture, are 
liable: * * * Fourth. For nonperformance or malpertormance of any 
contract for the transportatlon of persons or property between places within 
this State, or to or from places within this state, made by the respective own- 
ers, masters, agents or consignées. Flfth. * » * Oemands for thèse several 
causes constitute liens upon ail s1:eaniers, vessels, and boats, and their tack- 
le. * * * " 

And section 1186: 

"The liens hereby created may be enforced by a suit in rem, and the law 
regulating like proceedings shall govern in ail sueh suits." 

The allégations in the cross-libel do not make a case within the laws 
of the state for nonperformance or malperformance of contract for 
the transportation of property from a place within this state named 
by the owners of the vessel, as charged. The charge is malperformance 
of the gênerai provisions of the terms of the lease, in depriving the 
charteree of the free use of the vessel in the pursuit of the objects of 
the business of the charteree as contemplated by the charter party. 
This I do not think cornes within the provisions of the statute, but 
such fact does not prevent the cross-Hbelant from pursuing his remedy 
in personam, in view of the status of the record in this case. 

The exceptions to the cross-Hbel, being gênerai, must be denied. 



In re RESNI3K. 

(District Court, S. D. New York. March, 191T.) 

Bankbuptct ®=3ll4(l) — Receivers — Appointment. 

Prior to bankruptcy the bankrupt made a gênerai assignment for the 
benefit of creditors, and after bankruptcy a receiver was appointed on 
application of an intervening créditer. On exainination of the banlîrupt, 
had under Bankr. Act July 1, 1898, c. 541, § 21a, 30 Stat. 551 (Comp. St. 
1916, § 9G05), it appeared that he had obtained crédit on a tinancial state- 
ment and that such statement was probably false. Held, that the assignée 
appointed by the bankrupt was not entitled to a vacation of the order 
appointing a receiver, for, under the circumstances, the assignée was 
probably favorable to the bankrupt, and the bankrupt's property should 
be administered by an oBicer of the bankruptcy court. 

In Bankruptcy. In the matter of the bankruptcy of EUas Resnek. 
On application to vacate and set aside an order appointing a receiver. 
AppHcation denied. 

Jellenik & Stem, of New York City, for assignée. 
Saul S. Myers and Lawrence B. Cohen, both of New York City, for 
receiver. 

MANTON, District Judge. This is an application to vacate and set 
aside an order appointing a receiver of the bankrupt's property. Prior 
to the filing of the pétition in bankruptcy, on February 13, 1917, the 

£=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
243 F.— 27 
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bankrupt made a gênerai assignment for the benefit of his creditors 
to one Morris B. Arnold, of No. 320 Broadway, New York City. Aft- 
er the petitiwi in bankruptcy was filed, and on February 16, 1917, 
upon application of an intervening créditer, a receiver was appointed. 
The assignée seems to hâve been selected by the bankrupt and his 
attomey. The assignée is engaged in the collection business at No. 320 
Broadway, and evidently employs attomeys to make collections for 
commercial houses. Through his attorneys he now applies for this 
order vacating the appointment of a receiver and asks leave to file cer- 
tain affidavits nunc pro tune as of the time when the application for 
the appointment of a receiver was considered, to wit, February 16, 
1917. 

Prior to the time of the application for the appointment of the 
receiver the court received a letter from this assignée urging that he 
might be heard if an application were made for the appointment of 
a receiver. One or two similar letters from other attomeys were re- 
ceived. When the application was made, the court, out of due re- 
spect for thèse requests, sent for the assignée and the two attomeys 
who had made similar requests ; oral statements were made for and 
against the appointment of a receiver, and the court then announced 
its intention of appointing a receiver. At that time no request was 
made for the filing of affidavits, but on the next day, after the ap- 
pointment of the receiver, the attorney representing the assignée asked 
leave to file affidavits nunc pro tune, which was denied. Thereafter 
this motion was made, and came on to be heard on February 26, 1917. 
The application for leave to file two affidavits submitted herein nunc 
pro tune, and for the vacation of this order appointing the receiver, 
should be denied. 

This District Court, in two well-considered opinions rendered here- 
tofore, one by Hon. Julius M. Mayer (In the Matter of D. & E. Dress 
Co., Inc., 244 Fed. 885, alleged bankrupt, on June 26, 1916), and one 
by Hon. A. N. Hand (In the Matter of the Fédéral Mail & Express Co., 
17 Am. Bankr. Rep. 240, 233 Fed. 691, rendered on June 26, 1916), laid 
down the rule that I followed in appointing this receiver, and in now 
refusing to vacate the order so appointing him. 

The practice of permitting an assignée suggested by, or at least 
chosen by, the bankrupt, and then permitting such assignée to conduct 
an inquiry into the afïairs of the bankrupt, should be discouraged. It 
is against the purposes and good intent of the Bankruptcy Law. In 
this particular case an examination has been had under section 21a, and 
the wisdom of the policy adopted by this court is vmdicated. It ap- 
pears that the bankrupt and his father-in-law issued a financial state- 
ment showing a surplus of upwards of $47,000, and on the strength of 
this statement they obtained crédit by way of merchandise to the ex- 
tent of approximately $200,000. There is justification for the belief 
that the statement was false; that the bankrupt had accounts receiv- 
able of about $6,000. Considérable merchandise was purchased — in- 
deed, to the extent of about $50,000 — and was sold to the customers 
below cost in this city and in Baltimore. Moneys hâve been paid to a 
bank, which has loaned money on the indorsement of the bankrupt'» 
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wife and another, so as to free thèse indorsers of their obligation 
prior to the bankruptcy, and counsel hâve stated that they feel rea- 
sonaWy certain that further investigation will unearth other property 
which bas been concealed or disposed of by the bankrupt. An in- 
vestigation of this kind requires a strong, independent receiver, who 
bas no alhance of a personal or business nature with the bankrupt. 
Surely ail the creditors, for whoni the assets of this bankrupt are 
sought to be obtained, must welcome some independent hand to under- 
take this work. 

The circumstances of this case corne fittingly within the reasons 
laid down in the two cases above referred to why an assignée should 
not continue. In the Matter of Louis Neuburger, Inc. (D. C.) 37 Am. 
Bankr. Rep. 248, 233 Fed. 701, in an opinion written by Judge A. N. 
Hand on June 12, 1916, and which w^as approved this week by aftuin- 
ance in the Circuit Court of Appeals in an opinion written by Judge 

Rogers (240 Fed. 947, C. C. A. ), a wholesome rule was laid 

down which should be a guidance to members of the bar practicing in 
this class of litigation, to wit, that receivers should hâve the possession 
and care of a bankrupt's property until such time as a trustée is ap- 
pointed, and that this should be administered under the bankruptcy 
laws by the fédéral courts and not in the state courts. 

The application will be denied. Settle order on notice. 



UNITED STATP]S v. THIERICIIENS (three cases). 

(District Court, E. D. Penusjlvania. Mardi Sessions, 1917.) 

Nos. 66-68. 

1. Aliens <S=17— Criminal Prosbcutions— Wab Vessels— Jurisdiction— 

COMITT. 

Whlle, under the comity existing l)etween nations, a public armed sliip 
of a frienUly nation acting under tlie Immédiate and direct command of 
the sovereign power Is not to be Interfered with by the courts of a foreign 
State, because it would require the sovereign of the nation to which tlie 
vessel belongs to be impleaded in the court from wliich the process issued, 
and the courts will not assume jnrisdiclion over offlcers of such vessel 
while acting as such, but leave controversies arislng out of the aets of 
the vessel and its oflicers for settlement through diplomatie eliannels, the 
commander of an interiied Gernian war vessel. who violated Mann Act 
June 25, 1910, c. 395, 36 Stat. 825 (Comp. St. 1916, §§ 8812-8819), by alding 
and assisting a woman to eome fronï New York to Pennsylvania for im- 
moral puri)oses, cannot defeat the prosecntion by virtue of such comity ; 
the acts occurring within the territory of the United States. 

2. Aliens (g=>17 — Ceiminal Prosecutioks — Wab Vessels — Jukisdiction — 

Comity. 

Where the commander of such iuterned German war A-essel smuggled 
from the vessel proiterty into the United States, lie is subject to prosecn- 
tion in the United States courts, regardless of the rules oic comîty. 

Max V. Thierichens was indicted on charges of smuggling and on a 
charge of violating the Mann Act. Sur motions to quash bills of in- 
dictment. Motions overruled. 

€=>For other cases ses same toplc & KEÎY-NUMBER in ail Key-Numbered Digests & Indexes 
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John R. K. Scott and William A. Gray, both of Philadelphia, Pa., for 
défendant. 

THOMPSON, District Judge. Under the indictments, as amplified 
by the bills of particulars, the défendant is charged, in Nos. 66 and 68, 
with smuggling certain chronometers f rom the interned German cruiser 
Prinz Eitel Friedrich into the port of Philadelphia, and, under indict- 
ment No. 67, with violation of the Mann Act in aiding and assisting 
and inducing a woman to corne from Ithaca, N. Y., to the city of Phil- 
adelphia, over the lines of certain railroads, for immoral purposes. 

The motions to quash the indictments raise the question of the right 
of the United States to prosecute the défendant, for the reason that 
at the time of the commission of the alleged offenses he was the com- 
manding officer of the cruiser of the Impérial German Navy in a port 
of the United States ; this nation at the time of the commission of the 
alleged offenses being at peace with Germany, 

Counsel for the défendant base their claim for exemption from 
prosecution upon two propositions: (1) That the commander of the 
vessel under such circumstances is the représentative of the sovereign 
of his country; and (2) that the privilège of extraterritoriality ap- 
plies to offenses committed in connection with a public vessel of a 
friendly nation to those officially connected therewith, and therefore 
such officiais committing such offenses may be tried and punished only 
by the sovereign power his ship represents, upon the theory that the 
otiip is part of the territory of that sovereign. 

[ 1 ] Argument has been presented in the f orm of brief s, in which the 
principles involved and the authorities hâve been carefully and fully 
presented. The well-settled rule that, under the comity existing be- 
tween nations, the public armed ship of a friendly nation, acting under 
the immédiate and direct command of the sovereign power, is not to 
be interfered with by the courts of a foreign state, is based upon the 
principle that, if the courts did attempt to assume jurisdiction over 
such vessel, it would require the sovereign of the nation to which the 
vessel belongs to be impleaded in the court from which the process is- 
sued, and, by common consent of nations, such situations could not 
arise without interférence with the power and dignity of the foreign 
sovereign. Therefore the courts will not assume jurisdiction over such 
vessel or its officers, while acting as such, but leave controversies 
arising out of the acts of the vessel, and its officers, while acting in 
their officiai character, for settlement through diplomatie channels. 

Assuming that the doctrine applies to the commanding officer of the 
ship, as représentative of the foreign power, while acting in conform- 
ance with his employment upon national objects, it is apparent that 
there is nothing in the bills of indictment or the bills of particulars to 
carry the application of the doctrine to the cases before the court. 
Surely, as to the offense under indictment No. 67, even a discussion of 
the application of the rule would be lending dignity to an absurdity. 

[2] As to the smuggling charges, under indictments Nos. 66 and 68, 
if the défendant is entitled to exemption from prosecution because the 
chronometers were carried ashore in furtherance of a national object 
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of hîs sovereign, nothing appears upon the record to justify that infer- 
ence, and, if the fact is to be raised as a défense, its effect must be 
passed upon at the trial, if such fact then appears. So much for the 
question of immunity of the défendant as the représentative of the 
German sovereign. 

Passing to the question of extraterritoriality, indictment No. 67 suf- 
ficiently allèges the commission of the ofïense within the territory of 
the United States, and, as pointed out by the district attorney, the 
ofïense of smuggling is itself inconsistent with the theory of its com- 
rnission upon the Prinz Eitel Friedrich, as that otïense is not com- 
plète until the goods and merchandise charged to be smuggled are 
brought ofif the vessel into port. The record does not bring the défend- 
ant within any of the recognized exceptions to the gênerai jurisdiction 
of the court over offenses within the district. 

Without elaborating further, or citing the numerous authorities 
upon the questions involved, it is sufficient to say that there appears 
to be no ground for quashing the indictments, and the motions to 
quash will therefore be denied. 



In re H. E. PI.OOF MAOHINKRY CO. 

(District Court, S. D. Florlda. November, 1916.) 

Bankruptct ©=524— rKoviKO Claims— Repkeshxïation by Attorney— "Cred- 

ITORS." 

L'nder Bankr. Act Jiily 1. 1808, c. 541, § 1, subd. 9, 30 Slat. 544 (Coiiip. 
St. 1016, § OôSiï), defining "crwlitor" as includin^ tlie creditor's duly aii- 
tborized agent, attorney, or proxy, unless the context is ineonsistent witb 
such construction, and General Order No. 4 (80 Ped. iv, iyi G. C. A. viii) 
providing that proceedings in bankruptey niay lie eonducted by the bank- 
l'upt, in person, in his own bohalf, or by a petitloning or opposing ereditor, 
and that a ereditor will only be allowed to u\anage before the court his 
individual interest, and that every party niay ajvpear and condnct the 
proceedin};s by an iittoruey, who shaU be an attorney or counselor au- 
thorized to practice in the Circuit or District Court, if an attorney in 
fact niay prepiire the proof of claim and présent it to the référée for al- 
lowance, hc m'ay do so only for a particular ereditor, and may not so 
represent more Ihan one ereditor. 

[Kd. >;ote. — For other delitiltions, see Words and Phrases, First and 
Second Séries, {Jreditor.J 

In Bankruptcy. In the matter of the H. E. Ploof Machinery Com- 
pany, bankrupt. On review of an order of the référée, refusing to 
allow a daim to be presented by an attorney in fact. Order affirmed. 

McNeil & Stnim, of Jacksonville, Fia., for appellants. 
Haley & Heintz and Marks, Marks & Holt, ail of Jacksonville, Fia., 
for appellees. 

CALL, District Judge. The question raised by the pétition to review 
in this case may be broadly stated to be : Can a person or a corpora- 
tion represent a ereditor in a bankruptcy proceeding, unless such per- 
son is an attorney of the court in which the proceeding is pending? A 

e^^sFor other cases see same topic & KEY-NUMBER In al] Key-Number«a Digests & Indexes 
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person may, of course, represent himself in any of the courts of the 
United States. The bankruptcy court is not an exception to this gên- 
erai rule. Under Bankruptcy Act, § 1 (9), the word "créditer" is 
defined to include his duly authorized agent, attomey, or proxy, unless 
the context is inconsistent with such construction. As I understand 
the décisions, this provision has been construed to require a spécial 
authorization to represent the creditor as distinguished from the gên- 
erai représentation of attorney at law, which arises from his employ- 
ment. 

It is well to bear in mind that ail the proceedings in bankruptcy; 
with the possible exception of the meeting of creditors to sélect a 
trustée and fix the amount of his bond, are judicial in their charac- 
ter; the référée being a part of the bankruptcy court with judicial 
functions to be performed by him in the administration of the estate. 
An appearance before the référée for the purpose of protecting a 
creditor's rights is no other or différent from an appearance before 
the judge in so far as the act of practicing law is concerned. Now 
General Order No. 4 (89 Fed. iv, 32 C. C. A. viii), with a view of carry- 
ing out the provisions of the Bankruptcy Act, and recognizing that a 
creditor may represent himself in ail judicial proceedings, makes it 
plain that that représentation is confined to his interest alone. When 
one prépares the proof of claim and présents it to the référée for the 
purpose of having it allowed, I apprehend no one would seriously con- 
tend he was not engaging in the practice of law. This is a proceed- 
ing then pending in the bankruptcy court, and the presenting and 
having filed the proof of claim is in the nature of an intervention inter 
esse suo, and clearly an act of practicing law. Now the creditor may 
do this for himself, but not in the interest of another ; and if he may 
do this by giving a layman a power of attorney, it is only because the 
word "creditor" may without doing violence to the context be con- 
strued to mean duly authorized agent, attorney, or proxy. The lan- 
guage of General Order No. 4, which has ail the force of law, it seems 
to me, makes this construction of the word creditor extremely doubtful. 
But granting that the word is susceptible of that construction, then 
certainly it must be confined to that particular creditor. If any other 
construction should be given the act and gênerai orders then any one 
other than an attorney at law might by procuring powers of attorney 
from many creditors do a flourishing practice in the bankruptcy courts, 
and thus make meaningless General Order No. 4, and set at naught the 
laws governing the responsibilities and relations of attorney and client. 
There is no merit in the contention that a court of bankruptcy is a 
business man's court, without rules of procédure, etc. Now, while 
counsel specifically urged at the hearing that he did not claim the 
attorney in fact for many creditors could appear and urge the claims 
of his principals before the judge of this court, yet if his contentions 
were carried to their legitimate conclusion such would be the effect 
and the proceedings, instead of being judicial, would partake more of 
the proceedings of a town meeting. The duties of an attorney at law 
to the court and to his client are well recognized by the law. He is 
an officer of the court, required to take an oath of office ; has peculiar 
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privilèges and great responsibility, and thèse it seems to me are recog- 
nized by the General Order No. 4, and the rules of practice of this 
court. 

It would not be contended, I apprehend, that a corporation could en- 
gage in the practice of . law, and everything I hâve said above appHes 
with "additional force to corporations. Nor would it be contended, I 
suppose, that a corporation could, through its manager or agent, engage 
in such practice. 

The référée in the instant case allowed the attorney in fact to pré- 
sent, prove and hâve allowed one claim and refused to allow a second 
claim presented by the same attorney in fact. This last créditer péti- 
tions for this review. I hâve not decided the question whether an at- 
torney in fact can represent the créditer in proceedings before the 
référée, if he is not an attorney at law, because I do not think that 
question is raised on the record. Whether such person can represent 
the créditer or not, I feel assured that he cannot represent more than 
one, unless he is an attorney admitted to practice in that court, and 
therefore there is no error against the petitioning créditer in this case. 



TJNITED STATES v. SUGAU et al. 

(District Court, E. D. Michigan, S. D. July 10, 1917.) 

No. 5875. 

1. iNDlCrrMENT AND INFORMATION <g=>125(51^)— OFFENSES— DUPLlCITi. 

An Indictment charged that defewlants did unlavvfully, wlUfully, know- 
ingly, corrupOy, and feloniously conspire to commit an offense against the 
tTnlted Statefs and to dfifraud the United States, in violation of Crlminal 
Code (Act March 4, 1909, c. 321) S 37, 35 Stat 1092 (Oomp. St. 1916, | 
10201), In that they conspired to induce other persons to refuse to résis- 
ter in accordance with Conscription Act May 18, 1917, c. 15, §| 5, 6. The 
Indictment clearly showed that défendants were charged with a consplra- 
cy to conïmlt an offense against the TJnited States, and not to defraud It, 
although It followed the language of said section 37, which denounces, not 
only a conspiracy to commit an offense against the United States, but 
«ne to defraud. Held, that the allégations as to defraudlng the United 
States should be rejected as surplusage, and henee the Indictment was 
Bot bad as charglng in a single eount two distinct offenses, one a conspira- 
cy to commit an offense against the Conscription Act and the other a con- 
spiracy to defraud the United States. 
2. Abmt and Navt ^=»40 — Oonscbiption Act — Violations of — Indictmenï. 
Under Crlminal Code, § 332, i providing that whoover dlrectly commlts 
any act constltutlng an oiffense deflned in any law of the United States, 
or alds, abets, connnands, or procures Its commission, Is a principal, an 
indictment charglng défendants with alding, abettlng, counseling, com- 
mandlng, or procuring the violation of the Conscription Act must allège 
spedflcally that the act had been violated, ta order to charge an offense. 

S. ConSPIBACT ®=a43(6) — ^iNDIOTMENt^SurFICIENCT. 

Crimlnal Code, S 37, déclares that if two or more persons consplr» to 
comnïit an offense against the United States, and one or more of such 
parties do any act to effect the object of the conspiracy, each shall be 
punished. Section 332 déclares that whoever dlrectly commits any act 
constltuting an offense defined in any law of the United States, or alds, 

#ca>F«r other eues ■«« nme tepie t KBT-NUMBER In bH K«y-Numb»rcâ I>l(Mt< A Isd«xw 

> Comp. St 1116. i 10606. 
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abets, counsels, commands, Induces, or procures Its commission, Is n. 
principal. An Indlctment chargea that défendants unlawfnlly consplred 
to comimlt an offense against the tJnlted States, in that they conspired 
to unlawfully, willfuUy ald, counsel, and procure ijersons to violate the 
provisions of the Conscription Aet by falling and refuslng to reglster, and 
to effect the object of the conspiracy clrculated copies of a newspaper 
contalning articles urging Its readers to refuse to register. Held, that 
as the Indlctment charged a conspiracy to violate the Conscription Act, and 
did not aver that défendants were liable as principals, it was sufficient, 
having averred the distribution of the newspaper contalning articles urg- 
ing its readers to refuse to reglster as an act to effect the object of the 
conspiracy. 

é. CONSTITUTIONAL LAW <S=948— PBESUMPTION IN FAVOB OF CONSTITUTION- 
ALITY. 

In determlning the constitutionallty of a statute, as the Conscription 
Act, the aet niust be presumed constltutional. 
5. CoNSTiTOTioNAL Law ®=>83(2)— "Involuntart Servitude"— What Con- 

STITUTES. 

Compulsory mllitary service does not constltute Involuiitary servitude, 
prohibited by Conat. Amend. 13; such amendment beiug directed against 
siavery, and not public duties, which niay Involve compulsoi-y effort on 
the part of indl\aduals. 

[Ed. Note.- — For other définitions, see Words and Phrases, ïlrst and 
Second Séries, Involuntary Servitude.] 

8. CoNSTiTDTiONAL Law <S=>20S(3)^ — Class Législation— Inhibition. 

Const. Aniend. 14, § 1, declarliig that no stute shall make or enforce 
any law whlch shall abridge the privilèges or immunities of citizens, ap- 
plies only to action by the state, and imposes no inhibition against the 
fédéral goveiiunent ; hence the Conscription Act, exemptiug from niiiitary 
service, though not from registration, certain classes of persons meiition- 
ed, is not invalid as class législation, not belng inhiblted by any constl- 
tutional provision. 

7. Cons'titutional Law <S=80(2) — Distribution of Powees— Juwciai, Pow- 

EBS. 

Coust. art. 3, § 1, déclares that the judlclal power of the United States 
shall be vested in one Suprême Court and in such inferior courts as Con- 
gress may frortf tlme to time ordaln and establish. Const. art. 1, § 8, 
authorlzes Congress to make rules for the governnient and régulation of 
the land and naval forces. Const. Amend. 5, déclares that no person shall 
be held to answer for an infaïuous crime, unless on presentment or Indict- 
ment of a gi-and jury, except in cases arising in the land or naval forces. 
Conscription Act vests in boards to be appointed by the Président the power 
to pass on exenïptions contained within the act, but confers no such 
power on the fédéral courts. Beld, that the act is not invalid, as depriv- 
irig the courts of the United States of the power to pass on exemptions 
for the exemption boards, if they be regarded as courts, are mllitary 
courts, whlch Congress mlght create under its power to make rules for 
the government of land and naval forces. 

8. CONSTITUTIONAL I^AW ®=»62, 80(1) — DiSTBIBUTION OF PoWEES EXECUTIVE. 

Congress cannot delegate either législative or judlclal powers to an 
executive offlcer or tribunal, although It may confer upon such officers 
or tribunals the power and duty to exécute and enforce a statute, and 
as an Incident thereto, to détermine the existence of facts upon whlch the 
aj plicatlon of the statute dépends. 

9. C0i*STITUTI0NAL LAW <S=Jd2, 80(1) DiSTBIBUTION OF PoWEKS — EXECUTIVE. 

Conscription Act, whlch provides for exenïptions, confers upon the 
Président the power to establish boards of exemption, to review the dé- 
disions of such boards, and to make rules and régulations governlng regis- 
tiation under the act, and ail other rules and régulations necessary to çarry 
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out the exemption provisions. There Is no provision for review of exemp- 
tion claims by tbe fédéral courts. Held, tliat tlie act is not invalid, as 
delegating to tlie Président législative or judicial powers; sueli power 
not being conferred on him or the exemption boards, tlie exemptions being 
deflned by the act, and the power merely being to détermine the facts 
which wlil render applicable exemption provisions of the statute. 

10. Army and Navt <g;=>20— CoNSCKipTiox Act— Power or Congress. 

Const. art. 1, § 8, subd. 18, authorizes Congress to make ail laws which 
shall be necessary and proper for carrying Into exécution ail powers vest- 
ed in the government of the TJuited States or any department thereof. 
Subdivision 12 confers ou Congress power to raise and support armies, but 
déclares that no appropriation of nioney for that use shall be for a longei' 
term than two years. The Conscription Act provides for the registration 
of m'aies between prescribed âges and for drafting them into the army. 
Held that, thougli Const. Amend. 10, déclares that powers not delegated 
to the United States nor prohlbited to the States are reserved to the states, 
Congress has the power to draft or conscTipt an army ; such power being 
a necessary incident to the power to raise an army. 

11. CONSTITUTIONAL LAW <g=>42 RlQHT TO KAISB CoNSTrTUTIONAL QUESTION. 

Constitutlonality of Conscription Act May 18, 1917, § 1, authorizing the 
drafting of the members of the National Guard, cannot be questioned 
by one unaffeeted thereby ; it being separate and distinct, and separable 
from the other portions of the act. 

12. Army and Navy ©=^20 — Conscription Act — Dkaftinq Members of Mili- 

TIA. 

Conscription Act May 18, 1917, § 1, authorizing the Président to draft 
into the military service of the United States, organize, and officer, in 
accordance wlth National Défense Act June 3, lt>ie, c. 134, § 111, 39 Stat. 
211 (Comp. St. 1916, § 3045), so far as applicable, any and ail members 
of the National Guard, said members so drafted into such service to serve 
thcrein for the period of the présent emergency, does not call forth the 
ndiitia as such, which Const. art. 1, § 8, cl. 15, authorizes for certain 
purposes only ; the section of the National Défense Act providlng that 
the persons so drafted shall, from the date of thelr draft, stand dis- 
charged from the militia. 

Maurice Sugar and others were indicted for conspiracy to unlaw- 
fuUy and willfully aid and abet and procure persons to violate the 
Conscription Act. On motion to quash indictment. Motion denied. 

John E. Kinnane, U. S. Dist. Atty., and J. Edward Bland, Asst. U. 
S. Dist. Atty., both of Détroit, Mich. 

Maurice Sugar, of Détroit, Mich., pro se. 

Joseph B. Beckenstein, of Détroit, Mich., for défendants, 

TUTTLE, District Judge. Défendants hâve moved to quash the 
indictment herein, alleging that it charges in a single count two dis- 
tinct offenses, that the acts of the défendants recited do not constitute 
an oiïense against the United States, and that the Conscription Act, 
on which such indictment is based, is unconstitutional for varions rea- 
sons stated. 

The statute in question is the act of Congress known as the Con- 
scription Act, which was approved on May 18, 1917. The purpose of 
the act is the raising of national armies for the prosecution of the 
war against Germany, declared by Congress a few weeks before the 
enactment of such act, and for that purpose it provides for the regis- 
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tration of ail maie persons between the âges of 21 and 30 years, in- 
clusive, on a day and in the manner to be fixed by the Président ; for 
the exemption from its provisions of certain classes of persons named 
therein; for the establishment of exemption boards, to be appointed 
by the Président and to hâve charge of the application of the exemp- 
tions referred to; for the mustering into the national forces of the 
persons conscripted by the act ; and for the making of rules and rég- 
ulations by the Président governing the exécution of the provisions 
relative to such registration and exemptions and the other provisions 
of the act. Section 5 of the act provides that: 

"Any persoQ who shall wlllfully lall or refuse to présent himself for reg- 
istration or to submit thereto as herein provided, sliall be guilty of a misde- 
meanor and shall, upon conviction by a District Court of the United States 
havlng jurisdiction tbereof, be punished by imprlsomuent for not mora than 
one year." 

Section 6 provides, among other things, that : 

Any person who "évades or aids another to évade the requlrements of this 
act or of sald régulations, or who, In any manner, shall fail or neglect fuUy to 
perforai any duty required of him in the exécution of this act, shall, If not 
subject to military law, be guilty of a misdemeanor, and upon conviction in 
the District Court of the United States havlng jurisdiction tbereof, be pun- 
ished by Imprisomnent for not more than one year." 

This indictment charges the défendants with having unlawfuUy con- 
spired to violate the provisions of the act just quoted, by conspiring 
to unlavsrfuUy aid and abet, counsel, command, induce, and procure 
other persons to violate said provisions, as hereinafter more fuUy set 
forth. The indictmenti will be found in fuU at the end of this opin- 
ion. See page 439. 

[1] The claim that the indictment charges in a single count two 
distinct offenses, to wit, one a conspiracy to commit an offense against 
the United States, and the other a conspiracy to defraud the United 
States, cannot, in my opinion, be sustained. The indictment in charg- 
ing the offense in gênerai terms foUows the language of the statute 
defining conspiracy (section 37 of the Criminal Code) ; but^ in stat- 
ing the acts alleged to constitute the crime charged, the indictment 
makes it quite clear that the défendants are charged with conspiracy 
to commit an offense against the United States, and not to defraud 
the United States. I am satisfied that the words in the indictment, 
"to defraud the United States," are mère surplusage and should be 
disregarded. Davey v. United States, 208 Fed. 237, 125 C. C. A. 437. 

[2, 3] Défendants contend that the object of the conspiracy alleged 
in the indictment does not constitute any offense against the United 
States. The indictment charges in substance that the défendants 
named unlawfully conspired to commit an offense against the United 
States, in that they so conspired to "unlawfully and willfully aid and 
abet, counsel, command, induce, and procure" certain persons to vio- 
late the provisions of said Conscription Act by failing and refusing 
to register as required by said act and to évade the requirements ofl 
said act, and that in pursuance of such conspiracy and to effect the 
object thereof the défendants xmlawfully and feloniously distributed 
and circulated copies of a certain newspaper containing articles and 
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editorials inciting and urging its readers to refuse to register as re- 
quired by said act. 

That the willful refusai or failure to register as required by the 
Conscription Act is an offense against the United States cannot, of 
course, be disputed. Section 332 of the Criminal Code provides that : 

"Whoever dlrectly coinniits any act constitutlng an offense defined in any 
law of the ITnited States, or alds, abets, couusels, commands, induces, or pro- 
cures its commission, is a principal." 

If, therefore, thèse défendants aided, abetted, counseled, commanded, 
indticed, or procured the actual violation of said Conscription Act, 
they themselves thereby violated said act and committed an offense 
against the United States ; and if they unlawfully conspired to aid, 
abet, counsel, command, induce, or procure the violation of said act, 
and one or more of them did any act to efifect the object of such con- 
spiracy, each of them would be guilty of an unlawful conspiracy to 
commit an offense against the United States, in violation of section 37 
of the Criminal Code, which provides that: 

"If two or more persons conspire eitlier to commit any offense against tlie 
United States, or to defraud the TJnited States in any maiiner or for any pur- 
pose, and one or more of such parties do any act to efllect the object of the 
conspiracy, each of the parties to such conspiracy shall be flned not more 
than ten thousand dollars, or imprlsoned not more than two years, or both." 

If this indictment charged the défendants with aiding, abetting, 
counseling, commanding, inducing, or procuring the violation of the 
Conscription Act, it would be necessary thatl it should allège specific- 
ally that said act had been actually violated. United States v. Mills, 
7 Pet. 138, 8 L. Ed. 636. 

The indictment, hov^^ever, does not charge défendants either with 
having actually violated the Conscription Act or with having aided, 
abetted, counseled, commanded, induced, or procured such violation. 
It charges an entirely distinct offense, namely, an unlawful conspiracy 
to violate said act by the means and in the manner already pointed eut. 
It will be noted that this conspiracy statute does not make the actual 
commission of the crime contemplated by the conspirators an essential 
élément of the conspiracy. It is necessary only to prove that af ter 
.such conspiracy any one of the conspirators did some act "to effect 
the object of the conspiracy" in order to render such conspiracy a 
violation of this statute. As was said in United States v. Rogers (D. 
C.)226Fed. 512: 

"The commission of the crime of conspiracy is not complète untll one 
or more of the conspirators does some act or acts In exécution or furtherance 
of the conspiracy. Thèse acts are called 'overt acts,' and may be innocent acts 
tn and of themselves." 

It is, I think, quite clear that the alleged acts of the défendants in 
circulating the literature referred to were acts in furtherance of, and 
donc for the purpose of effecting, the object of their conspiracy. It 
therefore follows that the indictment properly charges a conspiracy 
to commit an offense against the United States, which, of course, is 
itselî an offense against the United States, 
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Défendants attack the constitutionality of the Conscription Act on 
varions grounds, which may be conveniently grouped as f ollows : 

(1) That the act is contrary to the Thirteenth Amendment to the 
United States Constitution, which provides that: 

"Neither slavery nor involimtary servitude, exce])r as punishiiieiit for cTiine 
whereof the party shall liave been tluly coiivlcted, sliall exist wlttiiu the Unit- 
ed States or any place subject to their jurisdlction." 

(2) That the act constitutes class législation. 

(3) That the act deprives the courts of the United States of the 
power to pass upon the exemptions provided for in said act. 

(4) That the act vests in the Président législative and judicial 
powers. 

(5) That the act is not an exercise of any power conferred upon 
Congress by the Constitution, and is thereforc void. 

(6) That the act calls out the militia for a purpose not authorized by 
the Constitution. 

[4] Thèse contentions will be considercd in the order named, and 
in approaching a considération of the questions raised it is to be borne 
in mind that the act must be presumed to be constitutional unless it 
is clearly shown to be otherwise. Buttfield v. Stranahan, 192 U. S. 
470, 24 Sup. Ct. 349, 48 L. Ed. 525. In the languaçe of the Suprême 
Court in Fairbank v. United States, 181 U. S. 283, 21 Sup. Ct. 648, 45 
I.. Ed. 862 : 

"The constitutionality of an act of Congress is a matter always reqnlrini; 
the most careful considération. The presumptious are in favor of constitn- 
tio!iality, and before a court is justitied in holdiiic; tliat tlie Icsislative power 
has been exercised beyond the liniits granted, or in conflict vvith restrictions 
imposed by the fnndaniental law, the excess or contiict should be clear." 

[H] (1) The contention that compulsory military service constitutes 
involuntary servitude, within the meaning of the constitutional provi- 
sion already quoted, cannot, in my opinion, be sustained. Considering 
the well-known historical circumstances surrounding the enactment of 
such provision, it seems to me quite clear that it has référence to slav- 
ery, or enforced labor, as between private individuals, and was not in- 
tended to prevent, or to apply to, the rendit! on by an individual of 
duties to the government properly imposed by law. As was said by 
the Suprême Court in the Slaughter-House Cases, 83 U. S. 36, 21 L. 
Ed. 394: 

"The word 'servitude' is of larger meaning than 'slavery,' as the latter 
is popularly understood In this country, and the obvions purpose was to for- 
bid ail shades and conditions of African slavery. It was very well understood 
that in the form of apprenticeship for long terms, as it had been practiced 
in the West îndia Isiands, on the abolition of slavery by the lîritlsh govern- 
ment, or by redueihg the slaves to the condition of serfs attached to the plan- 
tation, the purpose of the article niight hâve been evaded, if only the word 
'slavery' had been used. * * * We do not say that no one else but the 
negro can share in this protection. Both the language and splrit of thèse ar- 
ticles are to hâve their fair and just weight in any question of construction. 
Undoubtedly, while negro slavery alone was in the mind of the Congress 
which proposed the thirteenth article, it forbids any other kind of slavery, 
now or hereafter." 

It certainly cannot be said that military service under the properly 
constituted authorities constitutes any form of slavery. There are 
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many public duties which involve compulsory effort of various kinds. 
Familiar examples are found in the jury System, militia duty, enforced 
assistance in making arrests^ and many other instances which will 
readily suggest themselves. Surely it cannot be seriously contended 
that the performance of such duties constitutes slavery or involuntary 
servitude within the meaning either of the spirit or of the letter of the 
Constitution. As was pointed out by the court in the case of In re 
Dassler, 35 Kan. 678, 12 Pac. 130, in overruling a contention that an 
ordinance requiring the performance of labor upon the public streets 
in lieu of taxes violated this amendment to the Constitution : 

"The power to impose labor for the repair of public hlghways and streets 
has been exercised from time immémorial, and cornes within the police rég- 
ulation of the State or city. A commutation of such labor in money in lieu of 
\Tork, while in the nature of a tax, is not, in common speech or in customary 
revenue législation, understood as embraced in the term 'tax.' The power to 
impose this labor is exercised for public purposes, and the gênerai good and 
conveniencG of the community. Cooley, Tax'n (2d Kd.) supra ; 1 Desty, Tax'n, 
296 ; Starksborough v. Town of Hinesburgh, 13 Vt, 215 ; State v. Halifax, 4 
r>ev. (N, C.) 345; I>ay v. Green, 4 Cush. (Mass.) 433; 1 Dill. Mun. Corp. (3d 
Kd.) p. 394, Such labor has never been regarded or construed by any of the 
authorities as falling within the terms of the Constitution prohibiting slavery 
and involuntary servitude. Militia service is also compulsory, and, if the 
theory of the petitioner is correct, such service, when involuntary, Is within 
the terms of section 6 of the Bill of Rights, and the Thirteenth Amendment 
to the Constitution of the United States. Such, however, is not the case, and 
we do not thirik that article 8 of the Constitution of the state conflicts in 
any way with section 6 of the Bill of Rights or with the Thirteenth Amend- 
ment. There are certain services which niay be commanded of every citizen 
by bis govemment, and obédience enforced thereto. Among those services are 
labor on the streets or highways and training in the militia. As the per- 
formance of work, upon an assessment or levy, payable in labor, for the repair 
of roads or streets. is not the kind of involuntary servitude evidently intended 
to be embraced within the provisions of the Constitution of the state or of the 
United States, the power to impose such labor by the Législature, or a city 
acting under Its authority, cannot well be questioned." 

It is entirely clear that this contention is without merit. 

[6] (2) It is further contended that the act constitutes class législa- 
tion, in that it exempts from military service, although not from reg- 
istration thereunder, certain classes of persons mentioned therein, and 
that, therefore, it violâtes the United States Constitution. No provi- 
sion of such Constitution has been called to my attention, and I hâve 
found none, which would prohibit Congress from making the exemp- 
tions complained of. Section 1 of the Fourteenth Amendment to the 
Constitution provides, among other things, that: 

"No state shall make or enforce any law which shall abridge the privilèges 
or immuni tles of citizens of the United States; nor shall any state deprive 
any person of llfe, liberty, or property, without due process of law, nor deny 
to any person within its jurisdlction the equal protection of the laws." 

It will be noted that the language quoted applies only to action by 
the States, and imposes no inhibition against the action of the fédéral 
government. Flint v. Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 
342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312; U. S. v. Adair (D. C.) 
152 Fed. 737. 
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It is therefore unnecessary to consider the questions whether such 
exemptions are such arbitrary discriminations as to render such statute 
class législation, or, if so, whether thèse défendants, charged as they 
are with a crime growing out of a refusai to register under the act, 
are entitled to invoke in their défense the unconstitutionality of an en- 
tirely separate and distinct portion of the act, having no relation to 
the provision requiring registration. This objection is clearly unten- 
able and must be overruled. 

[7] (3) It is further urged that the act is unconstitutional, in that 
it deprives the courts of the United States of the power to pass upon 
the exemptions provided for in said act; such power being, by the 
terms of the act, vested in certain boards to be appointed by the Prés- 
ident. 

Section 1 of article 3 of the United States Constitution provides that : 

"The judiclal power of the United States shall be vested in one Suprême 
Court and in such Inferior courts as the Congress may from tlme to tlme 
ordaln and establish." 

Section 8 of article 1 of the Constitution authorizes Congress — 

"to make rules for the government and régulation of the land and naval 
forces." 

The fifth amendment to the Constitution, in requiring that no per- 
son shall be held to answer for an infamous crime, unless on a present- 
ment or indictment of a grand jury, expressly excepts "cases arising 
in the land or naval forces." 

It is not entirely clear whether this argument is based upon the con- 
tention that thèse boards are not courts established by Congress, or 
upon the contention that such boards are not courts at ail, but are 
merely subordinate executive tribunals exercising judicial powers. 
Whichever contention be the basis thereof, such argument is, in my 
opinion, without merit. It seems manifest that, if thèse exemption 
boards be regarded as courts, they are military courts, and therefore 
not created by virtue of the power granted to Congress by section 1 
of article 3, already referred to, but under the power conferred by the 
fourteenth subdivision of section 8 of article 1 of the Constitution, au- 
thorizing Congress to make rules for the government and régulation 
of the land and naval forces, and that, therefore, their décisions are 
not required to be subject to review by the fédéral courts of civil juris- 
diction. 

"The décisions of the Suprême Court in référence to the power of military 
tribunals is founded upon the doctrine that the third article of the Consti- 
tution has conferred upon Congress the power to create certain fédéral courts ; 
that another power is conferred upon Congress In the flrst article of the Con- 
stitution, namely, to make rules for the government and régulation of the 
land and naval forces. Thèse powers are independent of each other. They 
are derived from différent articles of the Constitution. When courts organ- 
Ized under thèse respective powers are proceedlng within the limlts of their 
jurisdiction, it is clear that they must be held free from any interférence." 
Ex parte Dickey (D. C.) 204 Fed. 322. 

The following language of the Suprême Court in Dynes v. Hoover, 
61 U. S. 65, 15 L,. Ed. 838, is, in my opinion, applicable hère: 
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"Among the powers conferred upon Congress by the eighth section of the 
first article of the Constitution, are the foUowing: 'To provide and maintain 
a navy;' 'to make rules for the governnient of the land and naval forces.' 
And the Flfth Amendment, which requires a présentaient of a grand jury in 
cases of capital or otherwise infanious crime, expressly excepts from its opéra- 
tion 'cases arislng In the land or naval forces.' And by the second section of 
the second article of the Constitution it Is declared that: 'The Président shall 
be commander-in-ehlef of the army and navy of the United States, and of the 
Diilltia of the several states when called Into the actual service of the United 
States.' Thèse provisions show that Congress has the power to provide for 
the trial and punishment of mllitary and naval offenses in the manner then 
and now practiced by civilized nations, and that the power to do so Is given 
without any connection between It and the third article of the Constitution 
deflning the judicial power of the United States ; indeed, that the two powers 
are entirely independent of each other." 

The powers exercised by thèse exemption boards are certainly as 
military in character as those exercised by the provisional courts estab- 
lished by the Président during the Civil War in the territory of the 
enemy occupied by the fédéral forces, and the duty of the government 
to establish such tribunals was, in the language of the Suprême Court 
in Grapeshot v. Wallerstein, 76 U. S. 129, 19 L,. Ed. 651, "a military 
duty to be performed by the Président as commander-in-chief." As 
was pointed out by the Suprême Court in the case of In re Vidal, 179 
U. S. 126, 21 Sup. Ct. 48, 45 L. Ed. 118: 

"This court is not * ♦ ♦ empowered to review the proceedlngs of mil- 
itary tribunals by certlorari. Kor are such tribunals courts with jurisdictlon 
in law or equity, within the meaning of those terras as used in the third article 
of the Constitution, and the question of the issue of the wrlt of certlorari in 
the exercise of inhérent gênerai power cannot arise in respect of them." 

In so far as this objection is based upon the claim that thèse exemp- 
tion boards are executive tribunals exercising judicial powers, it will 
be disposed of in discussing the contention next considered. 

[8,9] (4) It is f urther contended that the act is unconstitutional be- 
cause it vests in the Président législative and judicial powers. Défend- 
ants bave not specified what powers conferred upon the Président by 
the act are claimed by thtm to be législative or judicial, but presumà- 
bly they intend to refer to the power conferred upon him to establish 
the boards of exemption already mentioned, to review the décisions of 
such boards, and to make rules and régulations governing the registra- 
tion under the act, the organization and procédure of exemption 
boards, and ail other rules and régulations necessary to carry out the 
exemption provisions of the act. 

It is, of course, well settled that Congress cannot delegate either lég- 
islative or judicial powers to an executive ofïicer or tribunal. It is 
equally well settled that Congress may confer upon such officers or tri- 
bunals the power and duty to exécute and enforce the provisions of a 
statute, and, as an incident thereto, to détermine the existence of the 
facts upon which the application of the statute dépends, and to estab- 
lish and regulate, consistent with the terms of the statute, tlie manner 
and means whereby such statute shall be enforced and its purpose giv- 
en effect. The principles applicable bave been well expressed by Judge 
Knappen in United States v. Moody (D. C.) 164 Fed. 269, in the fol- 
lowing language : 
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"It Is elemental that Congress cannot delegate législative aiitliority to an 
executive offlcer or board, and that aceordingly such executive odicei' oaniiol 
amend or extend a lavF of Congresi?, so as to make an act unlawtnl whjcl), but 
for the action of the executive officer, would be lawful ; in other vvords, that. 
a sufflcient statutory authority must exlst for deelaring an act or onilssioii 
unlawful. Morrill v. Jones, 106 U. S. 466, 1 Sup. Ot. 423, 27 L. Ed. 267; 
Field v. Clark, 143 V. S. 649, 691, 12 Sup. Ct. 295, 36 L. Ed. 204 ; United States 
V. Eaton, 144 U. S. 677, 687, 12 Sup. Ct. 764, 36 L. Ed. 591. It Is however, 
equally elemental that Congress may constitutionally delegate to an officer 
or board the détermination of a question of faet or state of things upon whicli 
the opération of the law is made to dépend, or the regulating by administra- 
tive rules of the mode of procédure to earry into effect what Congress has' 
otherwise enacted. Fleld v. Clark, supra ; Oaha v. United States, 152 U. S. 
211, 14 Sup. Ct. 513, 38 L. Ed. 415 ; In rc Kollock, 165 U. S. 526, 17 Sup. Ct. 
444, 41 L. Ed. 813 ; Buttfleld v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 
Jj. Ed. 525 ; Union Bridge Co. v. United States, 204 U. S. 364, 27 Sup. Ct. 367, 
51 L. Ed. 523. In the cases dted by counsel, where the courts hâve refused 
to enforce administrative rules adopted by an executive officer or board, it 
has been found that tlie régulation in question practlcally added to or amended 
the statnte (as in MorrlU v. Jones, supra; United States v. Maid [D. 0.] 116 
Fed. 650; United States v. Hoover [D. C] 133 Fed. 950 ; United States v. Mat- 
thews [D. C] 146 Fed. 306), or (as In United States v. Eaton, supra) that the 
punishment for violation of the régulation In question was not provided for 
by the statute, or that there waa no express or necessarily implled autJiority 
from Congress to make régulations. Hère authority to make régulations 
has been given in expllcit terms, and the statute has expressly declared the 
violation of such rules to be a crlmlnal offense." 

Hère, as in Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 
48 L. Ed. 525 : 

"We may say of the législation in this case ♦ • * that It does not, in 
any real sensé, invest administrative officiais with the povirer of législation. 
Congress leglslated on the subject as far as was reasonably practicable, and 
from the necessities of the case was eompelled to leave to executive officiais 
the duty of brlnglng about the resuit pointed out by the statute." 

I do not think that it can be said that this act conf ers upon the Prés- 
ident any législative or judicial powers. The act itself completely ex- 
presses the purpose of Congress as stated in its title "to authorize the 
Président to increase temporarily the miHtary establishment of the 
United States." The act fully and clearly provides the gênerai means 
adopted for carrying out this purpose, and the powers therein confer- 
red upon the Président are merely powers to regulate the détails nec- 
essary to make practically effective the provisions of the act. In the 
language of the Suprême Court in Ex parte Kollock, 165 U. S. 526, 17 
Sup. Ct. 444, 41 L. Ed. 813 : 

"The régulation was in exécution of, or supplementary to, but not In con- 
flict with, the law Itself, and was speclflcally authorized thereby In effectua- 
tlon of the législation whlch created the offense. We think the act not open 
to the objection urged, and that it is disposed of by previous décisions. United 
States V. Bailey, 34 U. S. (9 Pet.) 238, 9 U Ed. 113 ; United States v. Eaton, 144 
U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 501 ; Caha v. United States, 152 U. S. 
211, 14 Sup. Ct. 513, 38 L. Ed. 415." 

The same objection was made to the statute providing for the Civil 
War sélective draft and authorizing the Président to make rules and 
régulations governing the administration thereof, and in overruling 
such objection the court, in McCall's Case, Fed. Cas. No. 8,669, said: 
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"The proper Inqviiry, therefore, Is whether tliey were such régulations as 
Congress could authorize the Président to niake. Régulations of some Isincl 
were necessary. The détails of a eoinpulsory draft could not be simple, and 
there was no practioal expérience of such a system. Of course, Congress can- 
not constitutionally delegate to the Président législative powers. But it 
may, in eonferring powers constitutionally exercisable by him, prescribe, or 
omit prescribing, spécial rules of their administration, or may specially au- 
thorize him to make the rules. When Congress neither prescribes them, nor 
expressly authorizes him to make them, he bas the authority, inhérent in 
the powers conferred, of malving régulations necessarily incidental to their 
exercise, and of choosing between legitimate alternative modes of their exer- 
cise. Whether his authority extends farther, and enables him, without express 
authority from Congress, to make régulations which, though incidental, are 
not necessarily so, is a différent question. When, however, Congress, in eon- 
ferring a power, whlch it may constitutionally vest in him, not only omits to 
prescribe régulations of its exercise, but, as in the présent case, expressly 
authorizes him to make them, he may, within the limits of, and consistently 
with, the législative purpose declared, make any such régulations incidental, 
though not necessarily so, to the power conferred, as Congress might hâve 
specially prescribed." 

The same principles apply to the délégation of judicial powers to the 
executive department. Congress cannot, of course, so delegate such 
powers. It may, however, confer upon executive officiais the power 
of determining the existence of facts upon the existence of which the 
exécution and application of a statute dépends. This power is often 
essential to the proper enforcement of a statute, and as the exercise of 
such power is not an exercise of judicial powers, a détermination of 
such facts is not necessarily reviewable by the courts. In the language 
of the Suprême Court in Zakonaite v. Wolf, 226 U. S. 272, 33 Sup. Ct. 
31, 57 L. Ed. 218: 

"It is entirely settled that * • * snch an Inquiry may be properly de- 
volved upon an executive department or subordinate officiais thereof, and that 
the flndings of fact reached by such officiais, after a fair though summary 
hearing, may constitutionally be made conclusive." 

As was pointed out by the same court in Union Bridge Co. v. United 
States, 204 U. S. 364, 27 Sup. Ct. 367, 51 L. Ed. 523 : 

"If the prlnciple for which the défendant contends recelved our approval, 
the conclusion could not be avoided that executive offlcers, in ail the depart- 
ments, in carrying out the will of Congress, as expressed in statutes enacted by 
It, hâve from the f oundation of the national governmeat, exercised, and are now 
exereislng, powers, as to mère détails, that are strictly législative or judicial 
lu their nature. This will be apparent upon an examination of the varions 
statutes that confer authority upon executive departments in respect of the 
enforcement of the laws of the United States." 

For the reasons stated, it is clear that this objection is not well 
founded and cannot be sustained. 

[10] (5) It is further urged that the act in question is unconstitu- 
tional, because it is an attempt by Congress to exercise a power not 
granted by the fédéral Constitution, and it is strenuously insisted that 
the Constitution does not empower Congress to provide for a compul- 
sory military service. 

It is a familiar rule that Congress cannot exercise any powers not 
expressly or by necessary implication conferred upon it by the United 
243 F.— 28 
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States Constitution. Indeed, the Tenth Ainendment to such Constitu- 
tion expressly states that : 

"The powers not delegated to the TJnited States by the Constitution, nor 
prohlbited by it to the states, are reserved to the states respectively, or to the 
people." 

It is not, however, necessary that a power be expressly granted to 
Congress by the Constitution in order that the latter may exercise such 
power. The eighteenth subdivision of section 8 of article 1 of the Con- 
stitution authorizes Congres s — 

"to rnake ail laws whlch shall be necessary and proper for carrying into exé- 
cution the foregolug powers, and ail other powers vested by this Constitution 
in the government of the United States, or in any department or otBcer 
thereof." 

The principle governing the construction and application of this lan- 

guage was well stated by the court in Fairbank v. United States, 181 

U. S. 283, 21 Sup. et. 648, 45 L. Ed. 862, as follows: 

"The words expressing the varions grants in the Constitution are words 
of gênerai Import, and they are to be construed as such, and as granting to 
the fuU extent the powers named. Further, by the last clause of section 8, art. 
1, Congress is authorized 'to make ail laws which shall be necessary and 
proper for carrying into exécution the foregoing powers, and ail other powers 
vested by this Constitution In the government of the United States, or in 
any department or ofllcer thereof.' This, construed on the same prlneiples, 
vests in Congress a wlde range of discrétion as to the means by whlch the 
powers granted are to be carrled Into exécution. This matter was at an 
early day presented to this court, and it was aflîrnied that there could be 
no narrow and technlcal limitation or construction ; that the instrument 
sliould be taken as a Constitution. In the course of the opinion the Chlef 
Justice sald: " 'The subject is the exécution of those great powers on which 
the welfare of a nation essentially dépends. It must hâve been the intention 
of those who gave thèse powers to insure, as far as human prudence could 
insure, their bénéficiai exécution. This could not be done by conflning the 
choice of means to such narrow limits as not to leave it In the power of 
Congress to adopt any which might be appropriate and which were condu- 
five to the end. This provision is made in a Constitution intended to endure 
for âges to corne, and, consequently to be adapted to the varions crises of 
human affalrs. To hâve prescribed the means by whlch government should. 
In ail future time, exécute Its powers, would hâve been to change, entirely, 
the character of the Instrument, and give it the properties of a légal code. 
It would hâve been an unvtrlse attempt to provide, by immutable rules, for 
exlgencies which, if foreseen at ail, must hâve been seen dlmly, and which 
can be best provided for as they occur. To hâve declared that the best 
means shall not be used, but those alone without which the power given would 
be nugatory, would hâve been to deprive the législature of the capacity to 
avail itself of expérience, to exercise its reason, and to accommodate its lég- 
islation, to circunistances.' MeCulloch v. Maryland, 4 Wheat. iU6, 415, 4 li. 
Ed. 579, 603. And thereafter in language which has become axlomatlc in con- 
stitutional construction (4 Wheat. 421, 4 L. Ed. 605): 'We admit, as ail must 
admit, that the powers of the government are limited, and that its limits are 
not to be transcended. But we thlnk the sound construction of the Constitu- 
tion must allow to the national Législature that discrétion, wlth respect to 
the means by which the powers it confers are to be carrled into exécution, 
which will enable that body to perform the high duties assigned to it, in the 
manner most bénéficiai to the people. I^t the end be legitimate, let it be 
wlthin the scope of the Constitution, and ail means whlch are appropriate, 
x^hich are plainly adapted to that end, whlch are not prohlbited, but consist 
wlth the letter and spirlt of the Constitution, are constitutional.' " 



UNITED STATES V. SUGAR 435 

The twelfth subdivision of section 8 of article 1 of the Constitution 
confers upon Congress the power— 

'•to raise and support armles, but no appropriation of money for that use 
shall be for a longer term than two years." 

• 

It seems to me toc plain for argument that where, as hère, the power 
"to raise armies" is conferred in broad terms and without the imposi- 
tion of any Hmitations thereon, such power necessarily involves the 
power to détermine the means whereby such armies shall be raised. 
If, in exercising this expressly conferred power "to raise armies," 
Congress is to be limited to certain spécifie means, how, and by whom, 
can it be determined what means Congress may adopt? Again, if it 
were possible to détermine what means were theoretically proper for 
the purpose, and Congress were limited thereto, and it then developed 
that the use of such means was unsuccessful in raising the armies 
sought, of what force or value would this "power" thus granted to 
Congress be? Surely a power to raise armies which had not sufficient 
power to raise them would be a misnomer, a self-contradiction, a lé- 
gal farce. In the language of In re Griner, 16 Wis. 423 : 

"The fédéral government is clothed with ample powers of self-preservation 
and self-defense, wliether assailed by traltors at home or enemies abroad. FuU 
authority in respect to the création and direction of the national forces Is 
conferred upou Congress." 

In McCall's Case, Fed. Cas. No. 8,669, the constitutionality of the 
Civil War Sélective Draft Act was attacked, and in upholding such act 
the court said, among other things : 

"The Constitution of the United States authorizes Congress to raise armies, 
and also to call forth and organize the militia of the several states. Under 
this twofold power, both regular national armies and oceasional militia forces 
from the several states may be raised, either by conscription or in other 
modes. Houston v. Moore, 5 Wheat. (18 U. 8.) 17, 5 h. Ed. 19. The power 
to raise them by conscription may, at a crlsis of extrême exlgency, be indis- 
pensable to national security." 

The constitutionality of the same act was also involved in Allen v, 
Colby, 47 N. H. 544, where, in reaching the same conclusion, the 
court used the f oUowing language : 

"The Constitution of the United States (article 1, section 8) confers on 
Congress the power 'to raise and support armies, to make rules for the gov- 
ernment of the land and naval forces, to provide for calling forth the militia 
to exécute the laws of the Union, suppress insurrections, and repel invasions.' 
Under this grant of power to raise and support armies and call ont the mili- 
tia, there can be no doubt that Congress bas power to make and authorize 
such orders and régulations as may be necessary to prevent those who are 
llable by law to milltary service from evading that duty." 

I am clearly of the opinion that there is nothing in the Constitution 
which prohibits the enactment of this Conscription Act. I think the 
conclusion is irrésistible that it is a proper «xercise of the power con- 
ferred upon Congress to raise armies, and that the means adopted 
theref or are appropriate and plainly adapted to that end, and therefore 
fall within the implied powers conferred by the Constitution. I do 
not deem it necessary to discuss the subject further. The language, 
however, of the court in the case of Kneedler v. Lane, 45 Pa. 238, 
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where in an exhaustive and able opinion the constitutionality of tlie 
Civil War Conscription Act was uplield, so fully and clearly expresses 
the principles applicable to this question that I quote therefrom some- 
what at length as f ollows : 

"Can the national armies be raised or recruited by draft? That the tJnitod 
States are a nation, and sovereign in the powers sranted to them, is not de- 
nied. Their national characteristics are seen in the powers themselves, and 
their supremacy provided for in the instrnment. They possess ail the func- 
tions of a nation in the law-maliing, execnting, and judglng powers. We can- 
iiot conceive of a nation without the inlierent power to carry on war. The dé- 
fense of person and property is a riglit belonging by nature to the individnal. 
and to every individnal, and is not takeu away by association. It therefore 
belongs to individuals in tlieir collective capacity, whenever thus threateiied 
(ir assailed. The Constitution, following the natui'al right, vests the power to 
déclare war in Congress, tlie représentatives of tlie people. It is noticeat)le 
tliat the Constitution recognlzes this right as pre-existiug, for it says, to dé- 
clare war, which présupposes the right to nialîe war. The power to déclare 
war necessarily involves the power to carry it on, nud tliis iniplies the means, 
saying nothing now of the ex])ress power 'to raise and support armios,' as 
the provided means. * * * The right to the nieaus carrles ail tlie means 
in possession of the nation. Every al)le-bodîed man is at the call of the gov- 
ernment, for assuredly in m.oking war, as there is no limit to the necessitj% 
there can be no- limit to tlie force to be used to meet it. Therefore, if the 
emergency require it, the entire military force of tlie nation may be called into 
sei-vice. But the power to carry on war, and to call the requisite force into 
service, inherently carries with it tlie power to coerce or draft. A nation 
without the Power to draw forces into the field, in fact would not possess tlie 
power to carry on war. The power of war, without the essential means, is 
really no power; it is a solecism. Voluntary enlistment is founded in con- 
tract. A power to command dllferg essentially froni a power to contract. The 
former fiows from authority; the latter from assent. The power to com- 
mand implies a duty to obey, but the essential élément of contract is freedom 
to assent or dissent. It is clear, therefore, that the power to make war, with- 
out the power to command troops into the field, is impotent — in point of fact, 
is no governmental power, because it lacks the authority to exécute itself. 

"So much can be argued eonclusively, from the fact that the Union is a 
government of national powers, and bas the express authority to déclare war 
and to provide for tlie common défense and gênerai welfare. But, when we 
reach the express grant of the means of making war, we find it a gênerai 
grant of the power 'to raise and support armies,' without any exception as 
to the extent, the mode, or the means — only that appropriations for tlie pur- 
pose shall not be made for more than two years, which strengtliens the grant 
in every other aspect. Hère there is a grant in the broadest language to raise 
armies, and the pui-poses (of which I shall say more presently) are vital and 
fundamental. What is the rule of interprétation to be applied as settled by 
the fédéral judiciary? In Gibbon v. Ogden, 9 Wheat. 188, 6 L. Ed. 23, Mar- 
shall, C. J., says: 'We know of no rule for construing the extent of such pow- 
ers other than is given by the language of the instrument which confers 
them, taken in connection with the puriioses for which they were conferred.' 
Then, speaking of the misapplication of the doctrine of strict construction, in 
language which seems as if written for this time and occasion, he says: 'If 
they contend for that narrow construction, which, in support of some theory 
not to be fouiid in the Constitution, would deny to the government those pow- 
ers which the words of the grant as usually understood import, and which 
are consistent with the gênerai views and objects of the instrument — for that 
narrow construction which would cripple the government, and render it un- 
equal for the objects for which it was declared to be instituted, and to wliich 
the powers given as fairly understood render it compétent — then we caiinot 
perceive the propriety of this strict construction, nor adopt it as the rule by 
which the Constitution is to be expounded.' In Martin v. Hunter, 1 Wheat. 
304, 4 L. Ed. 97, Mr. Justice Story said: 'This instrument [the Constitution], 
lilie any other grant, is to hâve a reasonable construction, according to the 
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Import of its ternis ; and wlien a power is expressly given in gênerai terms, 
it is not to be rostruined to particulnr cases, unless tliat construction gi'ovvs 
ont of tlie context expressly or by necessary iniiilicution.' 

"It is coneeded tliat, in construir)»; tlie Coristitiilion, we niust talce it as a 
whole, and not confine the question to a single isolated si'ant of powev. But 
where a gênerai power is vested in plain and alisolute laiiKuage, without ex- 
ception or ])roviso, for bigh, vital, and iniperative purposes, whleh will be 
crijjpled by intcrpolating a limitation, the artvocate of tbe restriction must 
be able to point ont somewbere in the Constitution a clause which déclares the 
restriction, or a liigher purpose which denumds it. But by so much more that 
tho life of a nîition is greater than the life of an individual, which may be 
taken to préserve it. so much greater is the high purpose of raising an army 
to préserve the nation than the protection of the rights of the individual. The 
minor pnr])ose. when urged as a rewson for the limitation, cannot therefore 
be allowed to control the meaning of the plain language used for the ma.ioi- 
puriiose. l'hen the inhérent powers of a nation to niake war for self-preser- 
vntion, carrying with thein ail tiie means of making war effective, the express 
power to déclare war and to raise and support arniies, conpled with the ex- 
press power to pass ail laws necessary and proper to carry those powers Info 
effect, ail unité in sustaining the power to raise armies by coercion, and thèse 
are in turn .snstained by the liigh, vital, nnd essential pui-poses of the grant. 
Tn addition, the considérations derlved from the constitutional duties of the 
governinent, and the constitutional restrictions upon the states, enforce this 
conclnsi(ui. If, as inferred only, the Constitution dénies coercion, what is its 
imrpose in this? The power to raise armies by draft lies somewhere; if not 
in the T'nion, it belongs to the states. But if it abide in the latter only, how 
Is it to be used at ail? They cannot déclare war, for this power clearly be- 
longs to the nation alone. They cannot make treaties, eontraet alliances for 
niutuid assistance, niake peace, or do any act reiiuiring forces to an.swer such 
stipiilated duties, for thèse powers belong to the fédéral govermuent, and are 
forl)iddeu to the states. They cannot 'grant letters of marque or reprisai,' 
'keep troops or sliips of war in time of iwace, enter Info any agreemeut or 
compact with another state or with a foreign power, or engage in war, unless 
when actually invaded, or in such imminent danger as will not admit of delay.' 
It does not belong to the states to provide for executing the laws of the 
Union, or for suppressing insurrectiou.s. Nor does it belong to one state to 
défend others against invasion. Of what use, then, is the compulsory power 
to rai.se armies, to the .states, as such? But it does belong to the United 
States to provide for the counnon défense and gênerai welifare, to déclare 
war, to exécute the laws of the Union, to suppress insurrection.s and repel in- 
vasions, to protect the states themselves against invasion and domestic vio- 
lence, and to guarantee to them a republican form of government. If we 
deny to tiie Union the nieaiis of raising armies by draft, and leave coercion to 
the states, how are ail thèse high fédéral duties to be performed?" 

[11,12] (6) Finally, it is insisted that the act is unconstitutional 
becaiise it violâtes the fifteenth clause of section 8, article 1, of the 
fédéral Constitution, authorizing Congress "to provide for calHng forth 
the militia to exécute the laws of the union, suppress insurrections, and 
repel invasions." And it is argued that, inasmuch as this provision of 
the Constitution authorizes Congress to call out the militia only for the 
purposes thus expressly designated, and as by the présent act the 
militia is called for a purpose other than "to exécute the laws of the 
union, suppress insurrections and repel invasions," therefore the act is 
an attempted exercise of power in excess of that granted to Congress, 
and is for that reason invalid. 

Section 1 of the act authorizes the Président, among other things : 

'■ïo draft into the military service of the Unitetl States, organise, and ofiicer. 
In accordance with the provisions of section 111 of said National Défense Act, 
so far as the provisions of said section may be applicable and not Ineonsistfnt 
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with the terms of this act, any or ail members of (;he National Guard and 
of the National Guard Keserves, and sald members so drat'ted into the 
military service of the United States shall serve therein for the period of 
the existlng emergency unless sooner discharged: Provlded that, when so 
drafted the organizations or units of the National Guard shall, so far a.s 
iiractlcaWe, retain the said désignations of thelr respective organizations." 

Section 111 of the National Défense Act, just referred to, provides 
that: 

"When Congress shall hâve authorlzed the use of the armed land forces or 
the United States, for any purpose requiring the use of troops iu excess of 
those of the Regular Army, the Président may, under such régulations, in- 
cludlng such jihysical examinatioii, as he may prescrlbe, draft itito the mili- 
tary service of the United States, to sei-ve therein for the period of the war 
unless sooner discharged, any or ail members of the National Guard anrt of 
the National Guard Reserve. AU persons so drafted shall, froui the date of 
their draft, stand discharged froni the militia, and shall from said date be 
sTibject to such laws and régulations for the goverument of the army of the 
United States as may be applicable to members of the Volunteer Army, and 
shall be embodied in organizations corresponding as far as practicable to 
those of the Regular Army or shall be otherwise assigned as the Président 
may direct." 

It does not appear that any of the défendants are members of the 
National Guard, or affected by this portion of the statute, and there- 
fore, as this portion of the act is separate and distinct from the other 
portions thereof and separable therefrom, this objection might be over- 
ruled on that ground. Loeb v. Trustées of Columbia Township, 179 U. 
S. 472, 21 Sup. Ct. 174, 45 L. Ed. 280; Gatewood v. North Carolina, 
203 U. S. 531, 27 Sup. Ct. 167, 51 L. Ed. 305 ; Willcox v. Consolidated 
Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382, 48 L. R. A. 
(N. S.) 1134, 15 Ann. Cas. 1034; New York Central & H. R. R. Co. v. 
United States, 212 U. S. 481, 29 Sup. Ct. 304, 53 L. Ed. 613. 

Hère, as in the case last cited, it may be said that there is no défend- 
ant afïected by this part of the act — 

"complaining of the constitutionality of the act, if objeetionable on that 
ground, and the case does not corne wlthln that class of cases in which un- 
constltutional provisions are so InterWended wlth valld ones that the whole 
act œust fall, notwithstanding its constitutionality is challenged by one who- 
might be legally brought wlthln Its provisions." 

Aside, however, from thèse considérations, I am of the opinion that 
this objection is clearly without merit. It is by no means clear that, 
even if by this act Congress had provided for calling out the militia in 
pursuance of and to make effective its previous déclaration of war, it 
would not hâve thereby provided for calling forth the militia "to exé- 
cute the laws of the nation," and in so doing hâve been strictly within 
its constitutional powers. It is, however, in my opinion, unnecessary to 
détermine or consider this question, for the reason that this act does 
not "provide for calling forth the militia." 

It will be noted that the act does not purport to provide for calling 
forth the militia. The portion of the act hère involved merely author- 
izes the Président "to draft into the military service of the United 
States * * * any or ail members of the National Guard," etc. It 
is then provided that "said members so drafted into the military service 
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of the United States shall serve," etc. The section of the National Dé- 
fense Act referred to expressly provides that "ail persons so drafted 
shall, from the date of their draft, stand discharged from the militia." 
It seems clear that Congress did not, by this language, intend to call 
out the militia, as such, but only to snmmon into the service of the 
United States those individuals who were, before being so summoned, 
"members" of the National Guard. This, in my opinion, does not vio- 
late the constitutional provision so invoked. If the fédéral government 
has, as there can be no doubt that it has, the power to draft into the 
military service of the United States any of its citizens, surely it has 
power to draft such citizens, notwithstanding the fact that they may 
pr-eviously hâve been members of the National Guard. Otherwise, it 
would be in the power of any state or of its citizens to easily évade or 
nuUify any attempt of the fédéral government to exercise this power 
and such power might be made wholly nugatory. The constitutional 
provision authorizing Congress to provide for calling out the militia 
does not, in my opinion, limit or in any manner aiïect the broad power 
expressly conferred upon Congress by the other constitutional provi- 
sion already considered "to raise"' armies. This objection is therefore 
overruled. 

For the reasons stated, the motion to quash the indictment must be, 
and it hereby is, denied. 

TnE Indictment. 

The grand jurors of the United States of America Irapaneled and swom to 
inqulre in and for the body of the Southern division of the Eastern district of 
Mifhigan, upon their oaths présent: That heretofore, to wit, on the twenty- 
sixth day of May, in the year of our Lord one thousand nine hundred and 
seventeen, and on divers and sundry days subséquent thereto up to and In- 
cluding, to wit, the thirty-first day of May, A. D. 1917, at the clty of Détroit, 
in the Southern division of the Eastern district of Michlgan and within the 
jurisdietion of this honorable court, one Nathan L. Welch, one Maurice 
Sugar, one Samuel N. Diamond, one Ludwig Bolz, one Robert Westfall, and 
one Daniel L. Powell, Jr., ail late of the city of Détroit, and other persons 
to thèse grand jurors at this tlme unlcnown, did unlawfuUy, vpillfuUy, know- 
îngly, eorruptly and felonlously conspire, combine, contederate and agrée 
together to commit an offense agalnst the United States, and to defraud the 
United States, in violation of section 37 of the Pénal Code of the United 
States, In this, to wit: That the said Nathan L. W^elch, the said Maurice 
Sugar, the said Samuel N. Diamond, the said Ludwlg Bolz, the said Robert 
Westfall, and the said Daniel L. Powell, Jr., and each of them, did then and 
there unlawfully, willfuUy, knowingly, eorruptly and feloniously conspire, 
combine, confederate and agrée together and aniong themselves and wlth. 
certain other persons to thèse grand jurors unknown to unlawfully and wlll- 
fully aid and abet, counsel, c"ommand, induce and procure certain maie per- 
sons whose names are to thèse grand jurors unknown and being maie per- 
sons betvveen the âges of twenty-one years and thlrty years, both inclusive, who 
are and shall be subject to registration uuder the terms and provisions of 
section 5 of an Act of Congress approved May 18, 1917, entltled "An act to 
authorize the Président to increase temporarily the military establishment of 
the United States," and lu aecordance wlth the régulations prescribed by the 
Président under said act and at the time and place stated in the said procla- 
mation and by public notice, made and Issued and promulgated by the Prési- 
dent under said ac-t, to unlawfully and wlllfuUy tall and refuse to présent 
themselves for registration and to unlawfully and willfuUy fail and refuse to 
Kubmit themselves for registration at the tiine and place and In the manner 
provided in said act and by said régulations, proclamation and public notice. 



440 243 FEDERAL REPORTER 

and to unlawfully évade the requirements of sald act and sald régulations In 
uot registerlng at the time and place and in the manner provided by tlio 
said aet and régulations, proclamation and public notice. And the grand 
jurors do further présent that in pursuance of sald conspiracy, and to efitect 
the object thereof, the said Nathan L. Welch, the said Maurice Sugar, the sald 
Samuel N. Diamond, the sald Ludwig Bolz, the said Robert Westfall, and 
the said Daniel L. Powell, Jr., and each of them, on, to wit, the twenty- 
seventh day of May, A. D. 1917, at the clty of Détroit, In the Southern divi- 
sion of the Eastern district of Miehlgan, and wlthln the jurlsdiction of thls 
honorable court, did unlawfully, willfuUy, feloniously and knowingly print, 
publish, issue and circulate and cause to be printed, published, issued and clr- 
culated certain literature In opposition to the opération and enforcement of 
the aforesald act of Oongress and proclamation and régulations promulgated 
for the enforcement of sald law, said literature then and there consistlng of a 
certain issue of a weekly nevvspaper printed and circulated in said clty of 
Détroit, and being known as the Miehlgan Sociallst, and sald Issue of sald 
newspaper being the issue dated as follows, to wlt: "Détroit, Mich., Sunday, 
May 27, 1917," and being knovpn as the "Autl-Conscription Edition" thereof, the 
heading of said Issue of said newspaper so printed and published and circu- 
lated in said clty of Détroit being In the words and ligures following, to vrit, 
together with the resolution adopted by the Sociallst Party of Détroit, appear- 
ing on the flrst page of sald newspaper: 

"Anti-Conscription Edition 

"The Miehlgan Sociallst 

"Published by the Sociallst Party of Détroit 

"Vol. 1, Détroit, Mlch., Sunday, May 27, 1917. No. 46. 

"What Sociallsts Will Do on Registratlon Day. 

"Resolution Adopted by the Sociallst Party of Détroit. 

"The Government of the United States, in the Interest of the capltalist 
class, bas now plunged thls country Into the mad orgy of death and destruc- 
tion which is convulslng the nations of the old world, and bas forced con- 
scription upon the people of thls country. 

"We, the Sociallst party of Détroit, In joint meeting assembled, reafllrm 
our allegiance to the prlnclple of International working class solldarlty, re- 
iterate our unalterable opposition to thls war, and denounce the law just 
passed to conscrlpt the workers Into milltary service. 

"This law forces into 'Involuntary servitude' a portion of the population of 
the country, and we brand It as a violation of the spirit of the thlrteenth 
amendment to the Constitution. 

"In the name of the workers, who wIU bleed but not benefit, we pledge 
ourselves to oppose registratlon for conscription by refusing to enroll upon 
registratlon day, and we call upon ail workers to refrain from slgnlfying thelr 
wllllngness to klU the workers of any other nation. 

"Better the freedom of a prison cell than slavery in the Interest of com- 
merclalism." 

And sald issue of sald newspaper, consistlng of four pages of printed mat- 
ter then and there contalnlng certain articles, edltorials and Illustrations op- 
poslng the enforcement of the aforesald act of Congress providing for the 
temporary Increase of the milltary establishment of the United States and 
known as the Sélective Service Act and Inciting those subject to the opération 
of sald act to wUlfully fail and refuse to présent themselves for registratlon 
or to submlt thereto as provided in said act and in the régulations and the 
President's proclamation pertainlng thereto, and exhortlng said young men 
subject to sald registratlon and draft to oppose and refuse to register and 
particularly inciting and urglng ail such young men to vlolate sald law and 
to oppose the enforcement of the same as shown in the leadlng article printed 
and published in the flrst column of the flrst page of sald issue, sald leading 
article being in the words and figures, following, to wit: 
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"WlU Tou Crlnge Llke a Coward or Stand up LiUe a Man? 

"Will you foUow sheeplike the plutoeratic interests sponsoring this war to 
the European slaughter house to be butchered and malmed so that plutocracy 
may coin profits ont of the mlsery of the war stricken nations".' 

"Hâve you any backbone at ail? 

"Will you permit military authorîties to draft you into Involuntary servi- 
tude, In contempt of real American tradition? 

"Will you stand by with your hands folded and permit the assassination of 
the eonstitutional rights of American dtizensï 

"ïhe hour is at hand when you must either act like a man or forever re- 
linquish your civil and moral right. 

"War was declared by the Président and Congress in the sa me arbitrary 
manner that the Kaiser declared it. You were not eonsulted about it. 

"A draft law bas been passed over the protests of American vi'orkers. Regls- 
tration is but a few hours ahead. 

"Will you register your willlugness to rot in tbe trenches to accommodate 
our American plutocracy? 

"Whut will you do? 

"You must choose and décide qulckly. 

"Thousands of Detroiters bave declded to refuse to registcr and refuse to 
permit the military authorîties to conscript them to ligUt in a war abour, 
which tliey were not eonsulted. Will you stand with them and join theii- 
ranks? Will you stand up like a man for your rights N(JW, or will you crlnge 
like a coward wlieu tbe suprême test of your manhood arrives? 

"Tbe question is simple. 

"Will you go fortb and murder your fellow nien, against whom you havo 
no grudge, or will you refuse to participate in tbe murder party? 

"Are you ready to stand with men wbo will go down in history as the real 
men of tbe day, by fighting to malntain such démocratie rights and privi- 
lèges as hâve been gained through years of sacrifice, or will you sheepishly fol- 
io w the American murdor machine? 

"Better a prison cell than the blood of innocent workers on your hands. 

"BK A MAN !" 

And tbe furtber contents of said issue of said newspaper so prlnted and 
circulated in tbe eity of Détroit being too voluminous to be set fortb at leiigth 
in this indictment as will more fully appear by référence to tbe same — con- 
trary to the form, force and effect of the act of Congress in such case made and 
provided and against the peace and dignlty of the United States of America. 



UNITED STATES v. CUDAHY PACKING CO. et aU 

(District Court, D. Connectlcut. June 5, 1917.) 

Nos. 300-39K. 

1. Food <s=20(1) — Méat Inspection — Indictment. 

Where an indictment suJticiently set fortb faets showlng violations of 
the Méat Inspection Act, it is good against demurrers, thougb alleging 
that défendants failed to comply with a régulation of the Secretary of 
Agriculture deteriuined to be unreasonable or void. 

2. Food <S=32û(1) — Méat Inspection — Indictment. 

An indictment charged that prior to the commission of the alleged 
offenses the Secretary of Agriculture had duly made and prescribed rules 
and régulations coverlng the inspection of méat and food packages to be 
shipped in Interstate commerce In accordance with the Méat Inspection 
Act; that such rules were then in force, that régulation 18, | 3, par. 2, 
déclares that, except persons havlng unrevoked certificates of exemption 
and farmers slaughtering animais on the farm, who comply with other 

Às>For atber case8 se* aame toplc & KEY-NUMBEK in ail Key-Numbered Dtgests & Indexes 
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régulations, no person who slaughters cattle, sheep, swine, or goats In 
an establishment not having inspection In compliance witb sucli régula- 
tions shall transport, offer for transportatlon, or permit to be trans- 
ported any méat or product from sueli unotîlcial establishment in Interstate 
or foreign commerce ; that défendant did wHifully and unlawfully offer to 
a common carrier for Interstate shlpment fresh méats which had not then 
and there been inspected and marked "Inspected and passed," within the 
intent of the Méat Inspection Act and In accordance with the rules and 
régulations of the Secretary of Agrlenlture; and that accused was not 
the holder of an unrevoked certlflcate of exemption and was not a 
farmer slaughtering cattle on the farm. Méat Inspection Act March 4, 
1907, c. 2907, §§ 2, 3, 34 Stat. 1260 (Comp. St. 191S, § 8681), requires In- 
spection of fresh méats Intended for transportatlon or sale In Interstate 
or foreign commerce, and déclares that such as shall be found wholesome 
or fit for human food shall be marked "Inspected and passed," and that 
found otherwise shall be marked "Inspected and condemned." Other 
sections of the act allow the Secretary of Agriculture to prescilbe régula- 
tions for inspection and for determining the sanltation of slaughterhouses ; 
while section 18 déclares tliat any person, firm, or corporation, who shall 
vlolate any of the provisions of the act, shall be deemed guilty of a mls- 
demeanor. HelA that, while the indictment emphasized the régulation of 
the Secretary of Agriculture, it charged a violation of the act, and hence 
was good against demurrer, though the régulation be Invalid. 
S. OONSTITUTIONAL Law <S=348 — Validity of Statutes. 

The stated pdrpose of the Méat Inspection Act being to prevent the 
use in Interstate and foreign commerce of méat and food products whieh. 
are unsound, unhealthful, or otherwise unfit for human food, such act 
should be approved by the courts, unless in violation of unquestlonable 
constitutional inhibition ; the purpose being so beneflclal. 

4. Constitutional Law <êx=>62 — Food ®=>1 — Méat Inspection — Délégation 

OF AuTHOEiTY — Validity of Act. 

While Congress cannot delegate Its législative powers, it can delegate 
authorlty, to proper administrative or executive oHicers to make adminis- 
trative rules, violations of which may be punished as public offenses, 
where the act delegating the authorlty ordains that this be done; and 
hence the Ment Inspection Act, authorizing the Secretary of Agriculture to 
make raies for Inspection, etc., Is not Invalid, on the ground that the Secre- 
tary of Agriculture was allowed to prescrlbe offenses — the act Itself de- 
clarlng that a violation of such rule.s should constltute an offense. 

5. Indictment and Information ©=150 — Demubrer — Questions 1*resentbu. 

Contention of counsel on demurrer to an indictment, unsupported by 
any facts in the record, need not be disposed of. 

The Cudahy Packing Company and others, Sulzberger & Sons Com- 
pany and others, Morris & Co. and others, and Herbert Barnes, Ed- 
ward F. Mansfield, and George F. Burgess, copartners, were separately 
indicted for violation of the Méat Inspection Act, etc. On demurrer to 
the indietments. Demurrers overruled. 

Thomas J. Spellacy, of Hartford, Conn., U. S. Dist. Atty., for the 
United States. 

Samuel Campner, of New Haven, Conn., for défendants Cudahy 
Packing Co., Sulzberger & Sons Co., Morris & Co., and others. 

Edward H. Rogers and Samuel C. Morehouse, both of New Haven, 
Conn., for défendants Herbert Barnes and others. 

THOMAS, District Judge. The four concerns above named were 
separately indicted by the grand jury, and each one is charged in the 

£=»For otber cases se« same topic & KKY-NUMBER in ail Key-Numbered DlsesU & Indexa» 
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îndictment with violations of the acts of Congress approved June 30, 
1906 (34 Stat. 674-679, c. 3913), as amended on March 4, 1907 (34 
Stat. 1260-1265, c. 2907), and familiarly known as the "Méat Inspec- 
tion Act." 

The Cudahy Packing Company is charged with 37 violations of the 
act, which are set f orth in as many counts, and the violations are alleg- 
ed to hâve begun on June 2, 1915, and to hâve continued until February 
27, 1916. 

Sulzberger & Sons Company is charged with 43 violations of the act, 
which are set forth in the same number of counts; each one setting 
forth a différent shipment on a différent day and extending from July 
1, 1915, to the 21st of January, 1916. 

Morris & Co. is charged with 44 violations of the act in as many dif- 
férent counts, covering a period of time from the llth day of June, 
1915, to the 3d day of February, 1916. 

Herbert Barnes and others are charged with 59 violations of the act, 
l)eginning on the Ist day of June, 1915, and ending on the 28th day of 
Feîaruary, 1916, as set forth in each one of the 59 counts. 

The demurrers which were filed in behalf of each défendant raise 
the same questions of law and were argued at the same time, three of 
them by the same counsel ; hence they will be disposed of in one mém- 
orandum, which will apply to each case with the same force and effect 
as thougli a separate mémorandum was filed as to each demurrer. 

In the several counts of çach indictment it is set forth in substance : 
That before the commission of the alleged offenses the Secretary of 
Agriculture had duly made and prescribed certain rults and régulations 
covering the inspection of méat and méat food products to be shipped 
in interstate commerce in accordance with the act of Congress ap- 
proved June 30, 1906 (34 Stat. 674 et seq.), and the amendment there- 
of, approved March 4, 1907 (34 Stat. 1260 et seq.). That said rules 
and régulations were then in full force and effect. That in paragraph 
2 of section 3 of régulation 18 of said rules and régulations it is pro- 
vided that: 

"Except persons havlng unrevoked certlflcates of exemption and farmers 
slaughtering animais on the farm, who comply with the provisions of rég- 
ulation 25 applicable to them, no person who slaughters cattle, sheep, swine, 
or goats, or processes any uieat or product, in an establishment not havlng 
inspec!tlon in conipliauce with thèse régulations, shall transport or otfer for 
transportation or cause or permit to be transported or offered for trins- 
poitation any méat or product from such unofficial establishment in Inter- 
state or foreign commerce, or brlng the same Into an officiai establishment: 
Provided, however, that fresh méats and unmelted fresh fats which hâve been 
iuspected and pa.ssed and which bear the inspection legeud may be brought 
from any such unofficial establishment into officiai establishments In the same 
state, territory, or district wlien such nieats or fats are found upon reinspec- 
tiou to be Sound, healthful, wholesome, and fit for humau food." 

That notwithstanding thèse requirements, the accused, at the times 
stated in the varions counts of the indictment, did, at the city of New 
Haven, willfully and unlawfully oft'er to a certain common carrier, then 
engaged in interstate commerce, certain fresh méats, "which had not 
then and there been inspectée" and marked "Inspected and passed," 
within the requirements, meaning, and intent of the said act of Con- 
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gress and its amendment, and in accordance with the rules and régula- 
tions which the Secretary of Agriculture had prescribed in compliance 
with the provisions of said act, and more particularly those contained 
in paragraph 2, § 3, of régulation 18, for transportation to the city of 
New York, and did willfully cause and permit said méats and products 
to be thus transported and brought into an establishment owned by an- 
other person in said city of New York, although at the times stated the 
accused were not the holders of aiiy unrevoked certificates of exemp- 
tion, and were not farmers slaughtering cattle on the farm, but were 
engaged in slaughtering cattle, sheep, swine, and goats, and processing 
méat and méat products, in an establishment in said city of New Ha- 
ven, which establishment did not hâve inspection in compliance with 
the régulations covering the inspection of méat by the United States 
Department of Agriculture — "against the peace and dignity of the 
United States and contrary to the form of the statute in such case 
made and provided." 

The essential parts of the Méat Inspection Act, so far as concerns 
the présent cases are contained in the following synopsis of that law : 

Sections 2 and 3 provide, in substance, that to prevent the use in In- 
terstate or foreign commerce of méats and méat food products that are 
unwholesome or otherwise unfit for human food, the Secretary of Ag- 
riculture shall cause a post mortem inspection to be made of ail car- 
casses and parts thereof of cattle, sheep, swine, and goats intended to 
be prepared at any slaughtering, etc., establishment in any state or ter- 
ritory, or in the District of Columbia, for human consumption, and also 
intended for transportation or sale in interstate or foreign commerce, 
and that such as shall be found vvbolesome and fit for human food 
shall be marked "Inspected and passed," and that found otherwise shall 
be marked "Inspected and condemned," and then destroyed for food 
purposes ; that after the inspectors hâve made a first inspection, and 
hâve marked "Inspected and passed" such méat products, carcasses, or 
parts thereof as are found to be wholesome and fit for human food, the 
inspectors may, whenever they deem it necessary, cause a re-examina- 
tion of the same for the purpose of determining whether, subséquent to 
the first inspection, such carcasses, parts, or products had become un- 
sound, unwholesome, or in any way unfit for human food ; and that 
such as are then found to be unsound or otherwise unfit for human 
food, upon such re-examination, shall be destroyed for food purposes 
by that establishment where the inspection was made in the présence of 
an inspecter, and that where such an establishment fails to destroy such 
unsound or otherwise unfit méat or product, the Secretary of Agricul- 
ture may remove the inspectors f rom that establishment ; that thèse pro- 
visions shall also apply to carcasses, etc., brought into any slaughtering, 
etc., establishment, and that such examination and in.spection shall be 
had before the said méats or products are allowed to enter any depart- 
ment to be treated and prepared for food purposes ; and that thèse pro- 
visions shall likewise apply to ail méat and products which, after issu- 
ing from any such establishment, shall be returned to the same or to 
any similar establishment maintaining fédéral inspection. 

G. "ïhe Secretary of Asriculture shall cause to he made, by experts In sani- 
tatioii or by otlier coiiipetetit inspectors, such inspection of ail slaughtering, 
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* * ♦ establishments in wliich cattle, sheep, swine, and goats are slaugh- 
tered and thie méat and méat food products thereof are prepared for Inter- 
state or foreign commerce as may be necessary to inform hlmself concerning 
tlie sanitary conditions of the same, and to prescribe the raies and régula- 
tions of sanitation under whleh. such establishments shall be malntained; 
and where the sanitary conditions of any such establishment are such that 
the méat or méat food products are rendered unelean, unsound, unbealthful, 
unwholesome, or otherwise unfit for human food. he shall refuse to allow 
said méat or méat food products to be labeled * * * as 'Inspected and 
passed.' " 

8. "That on and after October 1, 1906, no person, flrm or corporation shall 
transport or offer for transportation, and no carrier of Interstate or foreign 
commerce shall transport or receive for transportation from one state or ter- 
ritory or the District of Columbia to any other state or territory or the Dis- 
trict of Columbia, or to any place under the jurisdietion of the United States, 
or to any foreign country, any carcasses or parts thereof, méat, or méat 
food products thereof which hâve not been inspected, examined, and marked 
as 'Inspected and passed,' in accordance with the terms of thls act and with 
the rules and régulations prescribed by the Seeretary of Agriculture: Pro- 
vided, that ail méat and méat food products on hand on October 1, 190O, 
at establishments where inspection bas not been malntained, or whlch hâve 
been inspected under existing law, shall be examined and labeled under such 
rules and régulations as the Seeretary of Agriculture shall prescribe, and 
then shall be allowed to be sold in Interstate or foreign commerce." 

17. "That no person, flrm, or corporation engaged in the Interstate com- 
merce of méat or méat food products shall transport or ofïer for transporta- 
tion, sell or oCfer to sell any such méat or méat food products in any state 
or territory or in the District of Columbia or any place under the jurisdie- 
tion of the United States, other than in the state or territory or in the Din- 
trict of €olumJ)ia or any place under the jurisdietion of the United States in 
which the slaughtering * * * establishment owned, leased, or operated 
hy said flrm, person, or corporation is located unless and until said person, 
flrm, or corporation shall hâve complied with ail of the provisions of this act." 

18. "That any person, flrm, or corporation, or any offleer or agent of any 
such person, firm, or corporation, who shall violate any of the provisions of 
thls act shall be deemed guilty of a niisdemeanor nnd shall be punislied on 
conviction thereof by a fine of not exceeding ten thousand dollars or Imprlson- 
ment for a period of not more than two years, or by both such fine and im- 
prisonment, in the discrétion of the court." 

19. "That the Seeretary of Agriculture shall appoint from time to time in- 
epectors to make examination and inspection of ail cattle, sheep, swine, and 
goats, the inspection of which is hereby provided for, and of ail carcasses 
and parts thereof, and of ail méats and méat food products thereof, and of 
the sanitary conditions of ail establishments in whlch such méat and méat 
food products hereinbefore described are prepared ; and said inspectors shall 
refuse to stamp, mark, tag, or label any carcass or any part thereof, or méat 
food product therefrom, prepared in any establishment hereinbefore men- 
tioned, until the same shall bave actually been inspected and found to be 
Sound, healthful, wholesome, and fit for human food, and to contain no dyes, 
Chemicals, preservatives, or ingrédients which render such méat food product 
unsound, unhealthful, unwholesome, or unflt for human food ; and to hâve 
been prepared under proper sanitary conditions, hereinbefore provided for; 
and shall perform such other dutie» as are provided by this act and by the 
rules and régulations to be prescribed by said Seeretary of Agriculture ; and 
said Seeretary of Agriculture shall, from time to time, make such rules and 
régulations as are necessarj' for the etflcient exécution of the provisions of 
this act, and ail inspections and exarainations made under this act sliall be 
such and made in such manner as described in the rules and régulations pre- 
scribed by said Seeretary of Agriculture not inconsistent with the provisions 
of this act." 

21. "That the provisions of this act requiring inspection to be made by the 
Seeretary of Agriculture shall not apply to animais slaughtered by any farm- 
er on the farm and sold and transported as Interstate or foreign commerce. 
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iior to retall butchers and retail dealers in méat and méat tood products, 
supplylng thelr eustomers: Provided, that If any person shall sell or offer 
(or sale or transportatlon for Interstate or foreign commerce any méat or 
méat food products wWch are diseased, unsound, tinhealthful, unwholesome, 
or otherwise unflt for human food, knowlng that such méat food products 
are Intended for human consumptlon, he shall be guilty of a mlsdemeanor, 
and on conviction thereof shall be punlshed by a fine not exceedlng one thou- 
sand dollars or by imprlsonment for a period of not exceedlng one year, or 
by both such fine and imprlsonment: Provided also, that the Secretary of 
Agriculture is authorized to maintain the Inspection in this act provided for 
at any slaughterlng « * * establishment notwlthstandlng this exception, 
and that the persons operating the same may be retail butchers and retail 
dealers or farmers ; and where the Secretary of Agriculture shall establish 
such inspection then the provisions of this act shall apply notwlthstandlng 
this exception." 

Section 20 of the act also provides that any one bribing, by payment 
or gift, shall be deemed guilty of a felony and receive the punish- 
ment set forth in that section. 

In the briefs which counsel for the accused hâve filed, the main ar- 
gument seems to be based upon three propositions : (1) That the in- 
dictment only charges the violation of an unconstitutional and void 
régulation of the Department of Agriculture ; (2) that there is nothing 
in the statute to indicate that the acts complained of are criminal of- 
fenses against the United States, and that the accused thereby hâve 
not made themselves liable to any penalty whatever; and (3) that the 
indictments seek to hold the accused for failure to hâve the méats 
reinspected after they had been previously marked "Inspected and • 
passed," in accordance with the requirements of the act. 

Counsel hâve also made the claim that the act itself is unconstitu- 
tional and void, on the ground that it permits the Secretary of Agri- 
culture to prescribe certain rules which it is contended amounts in 
effect to additional législation. This it is contended is an exclusive 
prérogative of the Congress, which has no constitutional power to dele- 
gate such authority to an administrative officer. No other question 
touching the constitutionality of the act has been raised. 

[1,2] If the constitutionality of the act and not the régulation be 
assumed, the real question hère presented is whether the indictments 
charge violations of the act itself, even though they also charge, in 
conjunction therewith, violations of the régulation. If the indictments 
do sufïiciently set forth facts showing violations of the act, then they 
must be held good, and the demurrers overruled, whether or not the 
accused, when violating the act, also neglected to comply with "an 
unreasonable or void régulation of the Secretary of Agriculture," as 
the eighteenth section of the act provides that any person, fîrm, or 
corporation, or the agent thereof, found guilty of violating any of the 
provisions of the act, shall be held guilty of a misdemeanor and liable 
to punishment. 

It would also appear that Congress intended that certain acts, viz. 
those donc in violation of the statutory provisions concerning inspec- 
tion of cattle, méats, etc., and their shipment in interstate and foreign 
commerce, should be adjudged misdemeanors, no moral turpitude be- 
ing involved, while those concerning bribery, which do involve moral 
turpitude, would, as they should, be punlshed as félonies. 
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The gist of the offenses charged is the offering for transportation in 
interstate commerce, and the transporting thereof into the estabHsh- 
ment of a third person in another state than that where offered for 
shipment, certain fresh méats which had not been examined and in- 
spected and marked or labeled "Inspected and passed," in conformity 
to the intent and provisions of the act requiring such examination, 
inspection, and marking, and in accordance with such appropriate rules 
and régulations as had been prescribed by the Secretary of Agriculture 
and authorized by the act. 

At first glance one is quite apt to construe the indictments as only 
charging violations of the second paragraph of the third section of the 
eighteenth régulation prescribed by the Secretary of Agriculture, and 
it must be admitted that undue prominence has been given to the con- 
tents of that paragraph, especially in the first count of the indictment ; 
but upon a doser study of the language used it becomes quite appar- 
ent that the indictments in fact allège violations of the act itself, viz. 
the attempt to and the actual shipping in interstate commerce of méats 
not marked "Inspected and passed" in conformity to the requirements 
of the statute, and that, in so far as régulation 18 is concerned, it was 
intended only to show that the Secretary of Agriculture had, as di- 
rected in the act, prescribed rules and régulations to govern the man- 
ner of inspection of méats and méat products, and that the same were 
in force at the time of the commission of the offenses charged. In 
other words, the allégations made in relation to the contents of the rég- 
ulation can be treated as surplusage, without affecting the remainder 
of the allégations contained in the indictments as to the acts of the 
accused being violative of the intent and provisions of the Méat In- 
spection Act. 

In vievir of the interprétation which I believe should be given the 
entire language of the indictments, it will be seen that much of the 
argument in behalf of the accused must prove of little effect in arriv- 
ing at a solution of the questions raised by the demurrers, though it 
may not be out of place to say that the régulation very much re- 
sembles the style of language generally used in législative measures, 
and, had the acts claimed to hâve been done by the accused not been 
within the prohibitions of the act itself, I should hâve deemed it proper 
to sustain the demurrers, on the ground that, in prescribiïg paragraph 
2 of said régulation, the Secretary of Agriculture had in fact attempt- 
ed to provide a rule of législation, and had gone further than the pro- 
visions of the act seemed to warrant. 

The allégations against the accused having been admitted by the 
demurrers, and in my view of the case being sufficient to show that 
they were guilty of a violation of the provisions of the eighth section 
of the act, whether because of f ailure to comply with the provisions of 
the sixth, seventeenth, or nineteenth sections thereof, or for some other 
cause, the demurrers on the point that the indictments show only a 
violation of an unconstitutional régulation of the Secretary of Agri- 
culture must be overruled. 

[3] The stated purpose of the Méat Inspection Act "is to prevent 
the use in interstate and foreign commerce of méat and méat food 
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products, whicli are unsound, unhealthfui, unwholesome or otherwise 
unfit for human food," and it would seem that a purpose so obviously 
bénéficiai should receive the sanction and approval of the courts, un- 
less in the face of an unquestionable constitutional prohibition against 
the right of the Congress to enact sitch législation. Union Pacific R. R. 
Co. V. U. S., 99 U. S. 700, 25 h. Ed. 496. 

[4] In view of this, and also of the fact that counsel do not appear 
to hâve seriously questioned the constitutionality of the act, other than 
in so far as it might be construed as permitting the Secretary of Agri- 
culture to indulge in a matter of législation, it would seem that no f ur- 
ther considération need be hère given the question of the constitution- 
ality of the act. U. S. v. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 
L. Ed. 591, referred to and relied on by counsel for the accused, as 
supporting their contention, mainly concerned the construction to be 
accorded certain provisions of Oleomargarine Act Aug. 2, 1885, c. 840, 
24 Stat. 209, section 5 of which (Comp. St. 1916, § 6217) required 
manufacturers of oleomargarine to keep such books, and render re- 
turns of materials and products in such a manner as the Commissioner 
of Internai Revenue, with the approval of the Secretary of the Treas- 
ury, "by régulation might require." This section, however, did not 
impose any penalty on such manufacturers as omitted or refused to 
keep such books or render such returns as were required by such rég- 
ulations, nor did it or any part of it impose upon a dealer in oleo- 
margarine the duty to keep like books, or render returns in the man- 
ner thus prescribed for manufacturers, unless such duty could be con- 
strued from the wording of another section (section 20 [Comp. St. 
1916, § 6232]), which read "that the Commissioner of Internai Rev- 
enue, with the approval of the Secretary of the Treasury, may make 
ail needfui régulations for the carrying into eft'ect of this act," and the 
wording of still another section (section 18 [Comp. St. 1916, § 6230]), 
providing "that if * * , * any dealer * * * shall knowingly 
or willfuUy omit, neglect, or refuse to do * * * any of the things 
required by law for the carrying on or conducting of his business, 
* * * if there be no spécifie penalty or punishment imposed by 
any other section of this act for the neglecting, omitting, or refusing 
to do * * * the thing required, * * * he shall pay a penalty 
of one thousand dollars ; and if the person so ofifending be the manu- 
facturer of or a wholesale dealer in oleomargarine, ail the oleomarga- 
rine owned by him, or in which he has any interest as owner, shall 
be forfeited to the United States." 

It will therefore be seen that the question which the court in that 
case was called upon to décide was whether a wholesale dealer in oleo- 
margarine, who had not kept such books or made the returns in the 
manner required by the régulations of the Commissioner of Internai 
Revenue, was necessarily guilty of a criminal offense because he had 
failed to do a thing "required by law in the carrying on or conducting 
of his business," within the intent and meaning of the above-quoted 
section, which imposed a penalty. 

The Suprême Court held that, as the Secretary of the Treasury had 
îio power to amend a revenue law by régulation, ail he could lawfully 
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do was to regulate the mode of proceeding to carry into effect that 
which the Congress had enacted, and that this principle should be ap- 
plied in a case where it was sought substantially to prescribe a crimi- 
nal offense by the régulation of a department; that, as there are no 
common-law offenses against the United States, a principle of criminal 
law demanded that an offense which could be made the subject of 
criminal procédure was an act either committed or omitted in violation 
of a public law either forbidding or commanding it, and that it would 
be a very dangerous précèdent to hold that a thing prescribed by the 
Commissioner of Internai Revenue as a needful régulation for car- 
rying into effect an act of législation might be considered as "a thing 
required by law" in such a manner as to become the subject of a crimi- 
nal offense, where no penalty was imposed by the législative act for 
failure to comply with such régulation, and that if the Congress had 
intended to make it a criminal offense for wholesale dealers in oleo- 
margarine to omit or refuse to keep such books or render such re- 
turns as might be required by the régulations of the Commissioner of 
Internai Revenue it would hâve done so in distinct and positive lan- 
guage. The opinion contains the further statement that: 

"Régulations prescribed by tlie Président and by the heads of departments, 
under authority granted by Congress may be régulations prescribed by law, 
so as lawfully to support acts done under them and in accordance with them, 
and may thus bave, In a proper sensé, the force of law." 

It will be observed that in the Eaton Case the accused who were 
wholesale dealers in oleomargarine were charged with not having done 
certain things alleged to hâve been "required by law," while in the 
présent cases the offenses charged are the offering for transportation 
to a common carrier, engaged in Interstate commerce, for transporta- 
tion from New Haven to New York City, and bringing into the es- 
tablishment of a third person there, certain fresh méats, which, ac- 
cording to the wording of the indictments, "had not been examined 
and marked 'Inspected and passed,' contrary to the form of the statute 
in such case provided." On the other hand, in the statute applicable 
in the Eaton Case, there were no requirements that wholesale dealers 
in oleomargarine should keep a certain kind of book and make returns 
in accordance with rules or régulations to be prescribed by the Com- 
missioner of Internai Revenue (although there was such a provision 
as to manufacturers), and the act failed to provide a penalty for such 
an omission even on the part of a manufacturer. The Méat Inspection 
Act contains provisions which prohibit the offering for transportation 
or for transporting in Interstate commerce any méat or méat food 
products from certain kinds of animais, where such méat or méat 
products are intended for human consumption, unless the same shall 
hâve been examined and marked "Inspected and passed" by Inspectors 
appointed by the Secretary of .agriculture in accordance with rules and 
régulations which he was authorized by the act to prescribe, and that 
those who violated thèse provisions should be held subject to the pen- 
alty provided in the statute for such violations. 

The circumstances of the Eaton Case and this one disclose such a 
différence as to the underlying facts and the law that it ought readily 
to be understood why the décision of the Supreipe Court was favorable 
243 F.— 29 
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to the accused while in this case it ought to be favorable to the gov- 
ernment. 

[5] There is nothing in the record hère to sustain the contention 
made by counsel that the indictments were founded upon a failure to 
hâve the méats reinspected after they had been previously examined 
and marked "Inspected and passed," and it therefore becomes unneces- 
sary to discuss what might hâve been the resuit in relation to such a 
situation as that suggested by counsel. 

While it is true that Congress cannot delegate its législative powers 
(Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. Ed. 294), it can, 
nevertheless, delegate authority to the proper administrative or execu- 
tive officer to make administrative rules, violations of which may be 
punished as public offenses where the act of législation which dele- 
gates the authority ordains that this be donc (U. S. v. Grimaud, 220 U. 
S. 506, 31 Sup. Ct. 480, 55 L. Ed. 563; In re Kollock, Petitioner, 165 
U. S. 526, 17 Sup. Ct. 444, 41 L. Ed. 813; St. Louis & Iron Moun- 
tain Ry. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061). 
There is nothing in the opinion of Mr. Justice Blatchford in the Ea- 
ton Case which is in any way contradictory of this view. 

Notwithstanding that the régulation in question may hâve required 
acts to be donc not strictly within the authority delegated by the acts 
of Congress to the Secretary of Agriculture, that fact can hâve no 
bearing upon the détermination to be reached in this case, in view of 
the interprétation which I think ought to be placed upon the gênerai 
language of the indictments, 

The indictments in ail cases are held sufficient and the demurrers 
are ail overruled. 

Ordered accordingly. 



FIHST TRUST CO. v. CROOKBD CREKK R. & COAL CO. et aL 

(District Court, N. D. lowa, C. D. June 12, 1917.) 

1. Bailroads (®=s171(3)^Pbiobities — Mbegeb of Title — "Mortgages" — "Mer- 

GER." 

The stockholders of a rallroad company entered into an agreement with 
II., the président of an electrlc liue operatlng in adjacent territory, which 
contemplated the transfer of ail of the capital stock of such rallroad 
Company to a new corporation, and for payment by the Issuance of bonds 
secured by a itfortgage on the property of the rallroad company. The 
agreement further provlded that the représentatives of the stockholders 
might designate a majority of the dlrectors of the rallroad company, its 
successors or assigns, and two of the gênerai offlcers. Pursuant to such 
arrangement the stock was assigned to L., but the arrangement was never 
consummated. Instead the rallroad company, at the direction of L., is- 
sued bonds to the stockholders, who, in accord with the old agreement, 
designated a majority of dlrectors. The company withheld from Con- 
necting carriers that portion of freight rates to which they were éntitled 
as carriers of interilne freight, although $4,000 additional bonds of the 
company were delivered to L., président of the electrlc Une, who was to 
use them to raise funds to meet the expenses of the company. Shortly 
before suit by the mortgage- trustée to foreelose the mortgage or deed of 
trust 11. retumed to the stockholders or thelr représentatives the stock 

^ssFor otber cases see same tapie & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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asslgned to hlm. Held that, as a mortgage is tlie conveyance of an inter- 
est or estate by way of pledge for the sw;urity of a debt to beoome void 
upon its payment, in which the légal title Is vested in the créditer though 
in equity the mortgagor remains the actual owner, and merger of estâtes 
occurs when a greater estate and a lessor estate coïncide in one and the 
same person without any intermediate estate existing in another, the 
stockholders could not, hy vlrtue of their ownership of bonds secured by 
a mortgage or deed of trust, assert rights prior to those of carriers of 
interline freight, for the estate of stockholders by mtortgage merged in 
their interest as stockholders. Citing Words and Phrases, First and 
Second Séries, Merger ; Mortgages. 

2. Eailroads ®=»171(10) — ^Moetqages— Mobtgagees in Good Faith— Who abe 

— Priobities. 

In such case, as L., the président of the electric line, was a party to 
the whole arrangement, he cannot be deemed a holder in good faith of 
bonds to the amount of $4,000, and entitled to priority over the other 
carriers whose claims arose out of an interchange of traffie. 

3. Kailroads ®=»171(10) — Mortgages— Pbiorities—Cbbditors' Trust Fond 

Theoky. 

In such case, as the assets of a corporation are a trust fund for the 
beneflt of its creditors, the corporate stockholders are not entitled to the 
aid of a court of equity in f oreclosing their mortgage and obtaining priori- 
ty over the other carriers having claims arlsing out of interchange o£ 
trafDc. 

4. Corporations <g=5424— Autiiobitt of Directobs— Eight to Question. 

In such case, as the stockholders of the railroad conipauy retained the 
rlght to sélect a majority of the directorate, and did so, they cannot, on 
the theory that L., président of the electric Une, actually controlled opér- 
ations, question the acts of the directorate, a majority of whieh they 
named. 

5. Kailboads iS=3l71(.3) — Mohtgaoes— Priobities— Ceeditoes— Rights or. 

In such case, the claims of the Interline carriers are entitled to priority, 
even though they accrued prior to six montlis immediately preceding the 
appointment of a receiver, the stockholders not l)eing entitled to priority 
over corporate creditors. 

In Equity. Bill by the First Trust Company, as trustée, against the 
Crooked Creek Railroad & Coal Company, in which the Chicago & 
Northwestern Railway Company, the Illinois- Central Railroad Com- 
pany, and the Northern Pacific Railway Company separately inter- 
vened. Decrees for interveners. 

Submltted on separate i^etitlons of Intervention of the Chicago & Xorth- 
western Railway Company, Illinois Central Railroad Company, and the 
Northern Pacific Railway Company, interveners. 

The raaln suit is by the First Trust Company, a Wisconsin corporation, as 
trustée in an indenture of trust and flrst mortgage against the défendant 
Crooked Creek Railroad & Coal Company, an lowa corporation, to foreclose 
sald mortgage, which was made by the défendant to the plalntiff as trustée on 
January 3, 1911, upon ail of its property then owned, or that it mlght there- 
after acquire, to secure the payment of certain bonds of the railroad Com- 
pany made on that date ; ÇlKî.SOO of which bonds, it is alleged, were actually 
issued and outstanding at the time of flliiig the bill, which vi^as on July 2'2, 
1915. The appointment of a receiver was asked in the bill because of the 
failure of the railroad company to perform certain of its obligations assumed 
under the trust deed and because of its insolvency. An answer of the défend- 
ant was filed with the bill, in which the allégations of the blU are admltted, 
and consent given to the appointment of the receiver, who was thereupon 
appointed, and who took charge of the property of the défendant company, 
and continued its opération under the orders of the court. 

<g=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digeste & Indexes 
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In due time the Chicago & Northwestern Railway Company, an Illinois cor- 
poration, the Illinois Central Railroad Company, an Illinois corporation, and 
the Northern Pacifie Railway Company, another railway corporation, sepa- 
rately intervened, eaeh claiming that the défendant railroad company was ow- 
ing certain amounts, which it was entitled in equity to priority of paymcut 
from the property eovered by sald mortgage over the daims of the bond- 
holders. 

In its intervening pétition, as flnally amended, the Chicago & Northwestern 
Railway Company allèges that the défendant railroad company is owing it 
.$11,901.15, ail of which was for the ordinary charges and eamings accriiing 
to it from the défendant company as a Connecting carrier of interline freight, 
car per diem, and other items arising out of sueh interchange of traffic, 
$4,003.94 of which amount aecrued within the six months imïnediately pre- 
ceding the appointment of the reeeiver, and $7,897.21 prier to such six months' 
period; an itemized statement of which claim is attached to its intervening 
pétition, which is admitted by the plaintiff, the défendant, and the reeeiver 
to be correct. 

The Illinois Central Railroad Company, In its Intervening pétition as flnally 
amended May 12, 1916, makes a claim much llke that of the Chicago & North- 
western Railway Company for $7,381.44, for which it asks that it be decreed a 
claim upon the property of the railroad company prior in equity to the claim 
of the bondholders imder the mortgage to the plaintiff. It further allèges that 
of said amount it bas judgment against the défendant in the district court of 
Hamilton county, lowa, dated June 2, 1914, for $3,410.20, leaving a balance of 
$3,971.24, of which sum $166.05 aecrued subséquent to the appointment of the 
reeeiver, and is a part of the operating expenses of the road by the reeeiver, 
and asks that said amount, and also its entlre claim for $7,381.44, be allowed 
as a claim prior in equity to the claim of the bondholders under the indenture 
of trust and first mortgage in suit. 

The Northern Pacific Railway Company in its Intervening pétition claims 
$593.11 from the défendant company accruing to it as interline freight for 
the exchange of traffic between it and said Intervener as Connecting carriers, 
ail of which aecrued more than six months prior to the appointment of the 
reeeiver. 

Kenyon, Kelleher & Price, of Ft. Dodge, lowa, for plaintiff First 
Trust Co. 

James C. Davis, of Des Moines, lowa, for interveners Qiicago & 
N. W. Ry. Co. and Northern Pac. Ry. Co. 

Helsell & Helsell, of Ft. Dodge, lowa, for intervener Illinois Cent. 
R. Co. 

REED, District Judge (after stating the facts as above). A large 
amount of testimony has been taken upon thèse respective claims, and 
it is stipulated by the parties that such testimony shall be used in the 
détermination of each of said intervening claims. The controlling 
facts disclosed by the testimony are practically without dispute, some 
of them being matters of record. 

The défendant Crooked Creek Railroad & Coal Company, which 
will be called the défendant, was incorporated under the law of lowa, 
its first charter expiring November 8, 1895, when it was renewed for a 
period of 20 years, which expired November 8, 1915. The purpose of 
its incorporation, as stated in its charter, was the construction and op- 
ération of a short line of railroad, some 18 miles in length, from Web- 
ster City, in Hamilton county, lowa, to Lehigh, in Webster county, 
the opération of certain coal mines, and the manufacture of brick and 
tile and other clay products from the lands owned by the company. 
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The opération of the coal mines seems to hâve been the principal rea- 
son for its original incorporation. It was not authorized by its char- 
ter to buy or sell its own corporate stock or the stock of other cor- 
porations. Prior to January 3, 1911, when the trust deed was made, 
the défendant had given no mortgage upon its property, and upon that 
date its entire outstanding stock of 2,250 shares, which had been re- 
duced to the par value of $50 each, was practically ail held by the orig- 
inal incorporators of the Company or their heirs, to whom it descended. 
As early as 1904 the defendant's coal mines were becoming exhausted, 
the tonnage from that source diminished, and the stockholders werc 
seeking to dispose of its property. Its stockholders were not practical 
railroad men. On March 24, 1909, the défendant company, by its 
board of directors as authorized by its stockholders, entered into an 
agreement with Homer Loring, of Boston, Mass., président of the Ft. 
Dodge, Des Moines & Southern Railroad Company (an electric line 
of railroad operating in the territory adjacent to the defendant's rail- 
road), giving him an option for four months to buy its said railroad, 
which agreement is as f oUows : 

"This agreement grants to Homer Loring an option and riglit to purchase, 
at any time witliin four months from tlie date of tliis agreement, ail of the 
railroad property of said Crooked Creek Company, for the sum of $112,500, 
payable In first mortgage bonds of a new corporation to be organized by said 
Homer Loring, the payment of which bonds is to be seeured by a tirst mort- 
gage c'overing the railroad i}roperty, and an extension from said présent line 
of railway to a iunction with the Ft. Dodge, Des Moines & Southern Railroad 
Company, at or near Gypsum City, lowa." 

Attached to the option is a list of the railroad property owned by 
the défendant company covered by the option. 

On September 1, 1909, said agreement was extended for a period 
of six months. On August 18, 1910, ail of the stockholders of the de- 
fendant company and Homer Loring entered into another agreement, 
whereby the stockholders, as parties of the first part, set over and as- 
signed to the party of the second part (liomer Loring) ail of the shares 
of the capital stock of the Crooked Creek Railroad & Coal Company, 
after the assets of said company, other than its railroad properties, 
hâve been transferred to, and its liabilities, other than current items, 
assumed by, a new corporation as thereinafter set forth. The capital 
stock of the défendant company is to be paid for by the issuance of 
$112,500 of bonds, to be seeured by a mortgage to be executed upon 
the property of the Crooked Creek Railroad & Coal Company, and 
such additions to such property as shall be made by the said liomer 
Loring. 

On the same date, August 18, 1910, an agreement was entered into 
by and between George E. Burnham and Charles L. Burnham, prési- 
dent and secretary, respectively, of the Crooked Creek Railroad & Coal 
Company (and stockholders in said company), as representing ail the 
then stockholders of said company, parties of the first part, and Homer 
Loring, party of the second part. This agreement refers to an agree- 
ment between the stockholders of the Crooked Creek Railroad & Coal 
Company and Homer Loring of the same date, and provides for cer- 
tain things to be donc by the said Liomer Loring in the way of improv- 
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ing the Crooked Creek Railroad and Coal Company. In addition to 
this the agreement contains the following provision: 

"The said parties of the first part hereln (George E. Burnham and Charles K 
Bumham), or their successors in office, may deslgnate a majorlty of the 
directors of the Crooked Creek Railroad & Coal Company, Its successors or 
assigns, and two of the gênerai offlcers, to wlt, président and secretary, and 
that he (Homer Loring), the sald party of the second part, his helrs, executors, 
adœlnistrators or assigns, will elect or cause to be elected sueh majority of 
the directors and offlcers so nominated by said parties of the flrst part." 

September 27, 1910, an agreement between ail of the stockholders of 
the défendant railroad company, after referring to the agreement of 
August 18, 1910, recites the désire of the stockholders to provide for 
the payment of the liabilities of the défendant railroad company; and 
further provides that the fîrst four directors to be selected under the 
arrangement are designated as F. Paul Stone, Minnie M. Wilson, 
George E. Bumham, and Charles L. Bumham ; and George E. Burn- 
ham is to be elected as président and Charles L. Burnham as secretary 
of the company. It is further provided that F. Paul Stone, Minnie M. 
Wilson, George E. Burnham, and Charles L- Burnham are to repre- 
sent their several interests under and pursuant to the terms of said two 
agreements dated August 18, 1910; and the stockholders agreed, upon 
the delivery to them of their proportion of the first mortgage bonds 
representing the sale of their stock, to pay the then liabilities of the 
Crooked Creek Railroad & Coal Company, other than current items, to- 
gether with 3 per cent, of $112,500, to George E. Bumham, as com- 
mission for making the sale to Loring. 

From thèse negotiations, and others shown by the testimony, it ap- 
pears that a sale of the Crooked Creek Railroad property, or the stock 
of that company, to Homer Loring, of Boston, was agreed upon by the 
stockholders in 1909. Mr. Loring was then in control of the Ft. Dodge, 
Des Moines & Southern Railroad Company, and he was to make or 
cause to be made some improvements in the road, and extend it to a 
connection with the Ft. Dodge, Des Moines & Southern Railroad at 
or near the city of Ft. Dodge, in Webster county. He was also to 
form a new corporation, and the stockholders of tlie défendant com- 
pany were to receive for their stock in that company bonds of the new 
corporation to an amount equal ta their stock, to be secured by a first 
mortgage or trust deed upon the property of the new corporation. This 
arrangement progressed so far that the entire stock of the Crooked 
Creek Company was delivered to Loring, but was not transferred to him 
upon its books. For some reason not clearly appearing, but probably be- 
cause of the financial condition of the Ft. Dodge, Des Moines & South- 
ern Company, this deal with Mr. Loring was never finally consummat- 
ed, and it seems to hâve been abandoned. In the latter part of Decem- 
ber, 1910, another deal was consummated between said stockholders 
and Mr. Loring, whereby the défendant company was to issue its bonds 
up to $300,000 or more, to be secured by a first mortgage or trust deed 
upon the property of that company, the stockholders agreeing to pay its 
indebtedness to that date, and were to receive the bonds of the com- 
pany so to be issued and secured in the amount of $112,500 in lieu of 
the stock of that company then owned or held by them. Pursuant to 
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this arrangement, $112,500 of the bonds of the défendant company so 
to be secured were issued and delivered to the stockholders, and the 
first mortgage or trust deed in suit made January 3, 1911, and duly re- 
corded, to secure such bonds. In February, 1914, $4,000 additional 
bonds of the company were issued and delivered to Mr. Loring, who 
was to use the same to raise funds to meet the then présent needs of the 
Crooked Creek Company. The défendant company was thereafter op- 
erated up to the time of the appointment of the receiver in July, 1915, 
by a board of directors and officers chosen as provided by the agree- 
ment of September 27, 1910, before ref erred to ; George E. Burnham 
being président, and Charles L. Burnham, his brother, secretary, and 
they, with the two other directors named, who were associated in in- 
terest with them in the stock of the company, were a majority of the 
board of directors so chosen, and owners of practically ail of the stock 
of the défendant company. It was while the road of the défendant 
company was being so operated under the management of said board of 
directors that the indebtedness due to the interveners, and perhaps 
others, was incurred; and some ofïicer or officers of the Ft. Dodge, 
Des Moines & Southern Company during such time were chosen as 
auditor and treasurer of the défendant company, received its earnings, 
the greater part of which arose from the traffic furnished by the in- 
terveners as Connecting carriers, and therefrom regularly paid the in- 
terest on such bonds at the rate of 5 per cent, semiannually, amounting 
to $5,625 a year, to the holders of such bonds through the Ft. Dodge, 
Des Moines & Southern Railroad Company, except the interest last 
maturing just prior to the appointment of the receiver; the interline 
trafific balances due to the interveners being used for that purpose, and 
for the purpose of paying the necessary current expenses of operating 
the road, instead of being paid to the interveners as they became due. 
Shortly before the appointment of the receiver the stock of the de- 
fendant company so transf erred to Mr. Loring was returned by him to 
the stockholders, or to George E. Burnham, the persident of the défend- 
ant company and their attomey in fact for them. 

It may be hère said that the original stock of the défendant company 
actually issued and outstanding consisted of 2,250 shares, of the par 
value of $100 each, which represented the value of the road and cer- 
tain coal and other lands owned or acquired by it ; but later a corpora- 
tion called the Lehigh Coal & Land Company was organized by the 
stockholders of the défendant company, or some of them at least, to 
which its assets other than its railroad property were tranâferred, thus 
leaving as the property of the défendant company its railroad proper- 
ties alone; and through some arrangement between the stockholders 
the capital stock of the défendant company was reduced 50 per cent., 
or to $50 per share, thus making the 2,250 shares of the capital stock of 
the défendant company at the time of the issuance of the bonds in Jan- 
uary, 1911, of the par value of $112,500, and by a vote or resolution of 
the stockholders the directors were authorized to issue $300,000 or 
more of bonds to be secured by the mortgage or trust deed in suit, as 
before stated. 



456 243 FEDERAL EEPORTEIl 

Counsel for the respective parties hâve argued at much length, both 
orally and in elaborate brief s, contending : 

First, for the complainant, that the bonds were authorized in good 
f aith to pay for the stock of the Crooked Creek Company, and were and 
are valid obhgations of the défendant company secured by the mort- 
gage or trust deed in suit, which was duly recorded before any of the 
alleged indebtedness of the interveners was incurred, and therefore 
the prior Uen upon its property. 

Second, for the interveners it is urged (1) that the original agreement 
between the stockholders and Homer Loring, had it been fuUy con- 
summated, would hâve been in effect a dissolution of the Crooked Creek 
Railroad Corporation, and a distribution of its assets among its stock- 
holders, who were in fact the légal owners of such property, to the 
exclusion of its creditors, other than such stockholders (if they can be 
considered as creditors of the corporation), and void under the lowa 
statute (sections 1620, 1621, Code of lowa 1897) ; (2) that inasmuch as 
that agreement was never in fact consummated, but abandoned, the sub- 
séquent agreement between the stockholders and Mr. Loring, whereby 
the bonds of the défendant company actually issued to its stockholders 
and secured by the mortgage in suit, was in effect an attempt to substi- 
tute the bonds of the company for its capital stock, and makè the stock- 
holders to whom such bonds were delivered creditors of the company 
secured by a first mortgage upon ail of its property, which would be in 
fraud of ail creditors of the défendant company prior and subséquent 
lo the issuance of such bonds. 

[1] To follow counsel in their respective contentions would unduly 
prolong this opinion, and serve no useful purpose. Of course, if the 
bonds and mortgage in suit were made in good faith upon a then valid 
considération, without notice to the holders thereof of any lack of con- 
sidération, or of some def ect or invalidity therein, they would be a prior 
lien in favor of the holders upon the railroad property covered by the 
mortgage ; but the undisputed f acts are tliat the bonds, other than the 
$4,000 above mentioned, were issued and delivered to the stockholders 
oî the défendant company in lieu of the stock of that company then 
held and still held by them, and are based upon no other considération ; 
the stock of the company delivered to Mr. Loring under their first 
agreement having been returned and redelivered by him to them after 
that agreement fell through and shortly before the commencement of 
this suit. The $4,000 of bonds issued to Mr. Loring in February, 1914, 
will be ref erred to later. 

It further appears, without substantial dispute, that after the issuance 
of the bonds the owners of the stock of the défendant company to 
whom they were so issued, and for whose benefit the présent fore- 
closure suit is prosecuted, were the same persons, except perhaps it be 
the holders of the $4,000 of bonds. A mortgage may be shortly defined 
as the conveyance of an interest or estate in property by way of pledge 
for the security of a debt, to become void upon its payment. The légal 
ownership is vested in the creditor; but, in equity, the mortgagor re- 
mains the actual owner until he is debarred by his own default or by 
a judicial decree. 4 Kent's Com. 136 (marg.) ; 2 Wash. Real Property, 



FIRST TRUST CO. V. CROOKED CREKK K. & COAL CO. 457 

475 (5th Ed.). The making of the mortgage or trust deed in suit, then, 
so far as it conveyed the property of the défendant company, was a 
conveyance of the légal title to secure the bonds so issued ; but just how 
the stockholders of the company could acquire any greater or other in- 
terest under the mortgage than they, as the légal holders of the stock 
of the company, already possessed, is not readily conceivable. At most, 
the making of the mortgage by their own board of directors, if it had 
any effect as to the stockholders or creditors of the corporation at ail, 
would only operate as a merger of the mortgage or lesser estate in the 
greater or légal estate already held by the stockholders. The merger 
of estâtes is said to occur when a greater estate and a lesser coincide 
and meet in one and the same person, without any intermediate estate 
existing in another. 2 Blackstone, Com. 177 (Cooley's Ed.) ; vol- 
ume 5, Words and Phrases, First Séries, and volume 3, Second Séries ; 
Bouvier's Law Dictionary (Rawle's 3d Ed.) title "Merger," and cases 
cited. There being no intermediate or other estate existing in any other 
person than the stockholders of the défendant company, the équitable 
estate or lien created by the mortgage, if it created any estate at ail, 
merged or was absorbed by the greater or légal estate held by the stock- 
holders. 

[2] Of the $4,000 of bonds issued and delivered to Mr. L,oring, as 
hereinbefore stated, the proceeds received from such bonds, except 
some expense in disposing of the same, were used to meet the présent 
needs of the défendant company, and it may be urged that Mr. Loring 
is a good-faith holder of said $4,000 of the bonds. But Mr. Loring 
was a party to the arrangement for the issuing of ail of the bonds, had 
fuU knowledge of the purpose for which they were issued, participat- 
ed in the transaction whereby they were issued, and cannot rightly be 
regarded as a good-faith holder of them, as against thèse interveners. 

[3] Further than this, the proofs also show that the owners of the 
stock were, when the bonds were issued and delivered to them, in pos- 
session of the railroad operating the same by a board of directors of 
their own sélection, and thereafter remained in possession and opéra- 
tion of the road until the appointment of the receiver, receiving the 
income and eamings of the road, and paying to themselves therefrom 
the interest on such bonds as it matured, except perhaps the last in- 
stallment maturing before the appointment of the receiver, and using 
for this purpose, and for the purpose of paying the necessary ex- 
penses of the opération of the road, the interveners' share, as Connect- 
ing carriers, of such eamings, instead of paying such share to the re- 
spective interveners as they become due, and by this suit are now seek- 
ing to prevent the interveners and other creditors from recovering their 
rightful dues from the property of the défendant company. A court 
of equity will not lend its aid to the consummation of such a transac- 
tion as against creditors of the défendant corporation. Railroad Com- 
pany v. Howard, 7 Wall. 392, 409, 410, 19 L. Ed. 117; Chicago, etc., 
Ry. Co. V. Chicago Bank, 134 U. S. 276, 287, 10 Sup. Ct. 550, 33 L. Ed. 
900; Louisville Ti-ust Company v. Louisville, etc., Ry. Co., 174 U. S. 
674, 683, 684, 19 Sup. Ct. 827, 43 L. Ed. 1130; Kansas City Ry. v. 
Guardian Trust Co., 240 U. S. 166, 36 Sup. Ct. 334, 60 L. Ed. 579; 
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Uiedecke v. Des Moines Cabinet Co., 140 lowa, 223, 118 N. W. 436, 
32 L. R. A. (N. S.) 616, and cases cited ; Central Trust Company oi 
Illinois V. Chicago, Anamosa & Northern Ry. Co. (Illinois Central Co., 
Intervener) (D. C.) 232 Fed. 936, 944, 945. 

In Railroad Company v. Howard, above, it is said, beginning on page 
409 of 7 Wall. (19 L. Ed. 117): 

"Equity regards the property of a corporation as held In trust for the 
payment of the debts of the corporation, and recognizes the rlght of credltors 
to pursue It Into whosesoever possession it may be transferred, unless It 
has passed into the hands of a bona tide purehaser ; and the rule Is well settled 
that stocliholders are not entltled to any share of the capital stock nor to any 
dividend of the profits untll ail the debts of the corporation are pald. Assets 
derived from the sale of the capital stock of the corporation, or of Its prop- 
erty, become, as respects credltors, the substltutes for the things sold, and as 
such they are subject to the same liabillties and restrictions as the things 
sold were before the sale and while they remalned in the possession of the 
corporation. Even the sale of the entire capital stock of the eompany, and 
the division of the proceeds of the sale among the stockholders, wIU not 
defeat the trust nor impair the remedy of the credltors, if any debts remain 
unpaid, as the credltors in that event may pursue the considération of the 
sale In the hands of the respective stockholders, and compel each one, to the 
extent of the fuud, to contrlbute pro rata towards the payment of thelr debts 
out of the moneys so recelved and in their hands." 

In Louisville Trust Co. v. Louisville, etc., Ry., 174 U. S. at page 
683, 19 Sup. Ct. at page 830 [43 L. Ed. 1130], aboyé, Mr. Justice 
Brewer, speaking of railroad mortgage foreclosures, said: 

"We may not shut our eyes to any facts of common knowledge. We may not 
rlghtfuUy say that the contract of mortgage created certain rights, and that 
when those rights are established they must be sustained in the courts, and 
no inquiry ean be had beyond those technlcal rights. We must, therefore, 
recognize the fact — for it Is a fact of common knowledge — that, whatever the 
légal rights of the parties may be, ordlnarlly foreclosures of railroad mort- 
gages mean not the destruction of ail interests of the mortgagor and a transfer 
to the mortgagee alone of the full tltle, but that such proeeedings are carrled 
on in the interests of ail parties who hâve any rights in the mortgaged prop- 
erty, whether as mortgagee, créditer, or mortgagor. • * • Assuming that 
foreclosure proeeedings may be carrled on to some extent at least in the inter- 
ests and for the benefit of both mortgagee and mortgagor (that Is, bond- 
holder and stockholder), we observe that no such proeeedings can be rlghtruiiy 
carrled to consummation vs'hlch recognize and préserve any interest in the 
Ktockholders without also reeognizing and preservlng the Interests, not mere- 
îy of the mortgagee, but of every créditer of the corporation. In other words, 
if the bondholder wishes to foreelose and exclude Inferior lleriholders or 
gênerai unsecured credltors and stockholders he may do so, but a foreclosure 
which attempts to préserve any Interest or right of the mortgagor in the 
property after the sale must necessarlly secure and préserve tlie pi-ior rights of 
gênerai credltors thereof. This is based upon the familiar rule; that the 
wtockholders' interest in the property is subordinate to the riglits of credltors, 
flrst of secured and then of unsecured credltors. And any arrangement of the 
parties by vi'hich the subordinate rights and intere.«its of the stockholders are 
iittenipted to be secured at the expense of the prlor rights of elther class of 
credltors cornes withln judicial denunciation." 

[4] It is further urged that Mr. Loring, or the Ft. Dodge, Des 
Moines & Southern Company, was in the actual control and opération 
of the defendant's road after the agreement of August 18, 1910, and 
that it was Mr. Loring) or the Ft, Dodge, Des Moines & Southern 
Company, that used the earnings of the interveners, instead of the 



IN RE SEGER BK08. CO. 459 

stockholders or bondholders after the making of the mortgage. There 
is some évidence tending to support this contention ; but it clearly ap- 
pears that under the agreements of August 18 and September 27, 1910, 
the stockholders retained the right to and did in fact name a tnajority 
of the board of directors of the défendant company, who thereafter 
directed and controlled the opération of its road from that date to the 
appointment of the receiver. Neither as stockholders nor as bond- 
holders, therefore, are they in position to question the action of the 
directors in the opération of the road up to the appointment of the re- 
ceiver in July, 1915. 

[5] Whether or not the claims of the respective interveners ac- 
crued within or prior to the six months immediately preceding the ap- 
pointment of the receiver is quite immaterial, for the claims of the 
stockholders as such, or as bondholders under the mortgage, are in- 
ferior, in either event, to the equities of the interveners. Central Trust 
Co. V. Chicago, A. & N. Ry. Co. (Illinois Central R. R. Co., Intervener) 
(D. C.) 232 Fed-, above, 941, 944, 945. 

I am therefore of the opinion that the claims of the respective inter- 
veners, without priority as between themselves, are prior in equity to 
the claims of thèse bondholders, upon the property of the défendant 
company, who are also stockholders of such company, and decrees may 
be prepared accordingly. 

It is so ordered. 



In re SEGEE BROS. CO. 

(District Court, E. D. Mlchigan, S. D. June 13, 1917.) 

No. 3558. 

1. COUETS <S=»39 — AUTHOBITY — JuEISDICTION. 

A court has authority to détermine whether it bas jurisdiction to dis- 
pose of a particular case. 

2. Bankbuptcy ®=302(4) — Courts — Jubisdiction — Pétition. 

In determining whether it has jurisdiction to entertaln a pétition by a 
trustée in bankruptcy to bave decided confllcting claims to the ownership 
of a lease formerly held by the bankrupt as a tenant, the court of bank- 
ruptcy must accept the allégations of the pétition as true In so far as not 
controverted by the other claimants, and may on controverted issues hear 
évidence. 

3. Bankbuptcy ®=>287(1) — Courts — Jubisdiction — ^Pboobeding in Bank- 

ruptcy. 

Banbr. Act July l, 1898, c. 541, § 2, subds. 6 and 7, 30 Stat. 545 (Comp. 
St. 1916, § 9586), autborlze the bankruptcy court to bring in and substi- 
tute additlonal persons or parties in proeeedings in bankruptcy when 
necessary for the complète détermination of a matter in controversy, and 
to cause the estâtes of bankrupts to be collected, reduced to money, and 
distributed, and to détermine controversies in relation thereto. Section 
23a (Comp. St. 1016, § 9607) déclares that a Circuit Court shall hâve juris- 
diction of ail controversies, at law and in equity, as distingulshed from 
proeeedings in bankruptcy between trustées as such and adverse claim- 
ants, concerning the property acquired or clalmed by the trustées, in the 
same manner and to the same extent as though the bankruptcy proeeed- 
ings had not been instituted. A trustée, who asserted that a lease be- 

^=For otber cases see same topic & KBY-NUMBBR In aU Key-Numbered Dlgests & Indexes 
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longed to tlie bankrupt, obtainod peaceful iiossession of tlie Ictiscliold of 
whieh the bîinkrupt had had possession uiitil the timc of thc filiii!; (if 
the pétition, tlcld, tliat, in such case, tlie adverse claim of the lessor 
sliould be determined by a proceeding in banU'ruptcy iiistead of liy a 
plenary suit. 

In Bankruptcy. In the matter of the bankruptcy of the vSeger Bros. 
Company, a corporation. Pétition by the trustée for détermination of 
conflicting claims to the owner.ship of a lease formerly held by the 
bankrupt as a tenant. Hearing directed. 

Selling & Brand, of Détroit, Mich., for trustée. 
Welsh, De Foc & Kahn, of Détroit, Mich., and Frank A. Stivers, of 
Ann Arbor, Mich., for respondent. 

TUTTLE, District Judge. This is a pétition by the trustée of said 
bankrupt seeking to hâve determined by this court certain conilicting 
claims to the ownership of a lease formerly held by said bankrupt as 
tenant. The sole question presented is whether this court bas jurisdic- 
tion to détermine herein the rights of the trustée and of the adverse 
claimant to such lease. 

The pétition of the trustée allèges that the bankrupt was, at the time 
of the filing of the pétition in bankruptcy, the owner of the lease men- 
tioned, covering a certain store occupied by the bankrupt in the city of 
Monroe, Mich. ; that said bankrupt was in possession thereof until on 
or about February 23, 1917, when one of the creditors of the Imnkrupt 
caused an exécution to be levied upon certain of its property located in 
said store, and the sheriff of the county, in making the levy, closed said 
store, whereupon the bankrupt surrendered to said sheriff the keys 
thereof, so that said property could rernain in said store undisturbed 
until the exécution sale; that, inimediately upon the making of said 
levy, the involuntary pétition was filed herein, and a receiver ap- 
pointed, who forthwith took possession of said store, demanding and 
receiving from said sheriff the keys thereof, and thereafter remaining 
in open and sole possession thereof until the appointment of said 
trustée, to whom he then surrendered possession of such store ; that 
neither the receiver, the trustée, nor any one else having authority so to 
do, has ever surrendered possession of said premises or canceled said 
lease, or surrendered the right of said bankrupt, receiver, or trustée 
therein, but that said bankrupt, receiver, and trustée hâve asserted 
ownership thereof as an asset belonging to the bankrupt estate; that, 
pursuant to the bankruptcy law, the sale of ail the assets of said bank- 
rupt, including said lease, was advertised to b© held at said store on 
May 4, 1917; that on May 2, 1917, the Monroe Building Company, the 
lessor of said lease, delivered to said receiver a notice, copy of which 
was attached to the pétition, whereby said lessor claimed to be in pos- 
session of said store, and claimed that ail rights of said bankrupt and 
its estate therein had ceased under said lease; that at said sale one 
Harold Hutchins, agent of Hutchins & Co., a corporation, announced 
that he held a lease from the said lessor of said store, executed after 
the filing of the pétition in bankruptcy, and objected to the sale of said 
lease, eixpressly stating that he would resist any attempt on the part of 
the purchaser of the rights under said lease to remain in possession of 
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said store, and that any person buying said lease was buying a lawsuit ; 
that upon the élection of said trustée, and prior to the sale of said prop- 
erty, certain witnesses were> sworn by the référée in bankruptcy, and 
testified concerning the conflicting claims to said lease ; that the secre- 
tary and treasurer of said Monroe Building Company testified that he 
claimed that ail rights of the bankrupt and its estate under said lease 
had terminated by reason of a default in rent on February 20, 1917, at 
which time said store had been closed by a créditer of the bankrupt, 
and thereupon summary proceedings were commenced to recover pos- 
session thereof, which proceedings were afterwards abandoned; that 
said lessor attempted to charge said sheriff a larger rental than speci- 
fied in said lease, which said sheriff refused to pay; that on March 1, 
1917, after the filing of the pétition in bankruptcy, the said lessor ren- 
dered said sheriff a biU for the amount of rental so demanded by it; 
that said lessor had not obtained the keys or possession of said prem- 
ises ; that no writing was executed by said bankrupt assigning, releas- 
ing, or canceling any rights in said lease; and that, as said lease con- 
tained a clause against assigning or subletting, said lessor claimed that 
ail rights of said bankrupt in said lease had ceased, and that said lessor 
would commence ejectment proceedings against any purchaser thereof ; 
that said sheriff, said receiver, and the président of the bankrupt testi- 
fied that no surrender had been made by them, respectively, of posses- 
sion of said premises to the lessor ; that thereupon said lease was sold, 
together with the other assets of said bankrupt, on the condition that 
the trustée would at the expense of the estate défend the possession of 
the purchaser against the claims of said lessor and said Hutchins, and, 
if tire trustée were unsuccessful therein, a refund would be made to 
the purchaser; that the trustée has been informed by said lessor and 
said Hutchins "that, as soon as the purchaser takes possession of said 
store, ejectment or other proceedings will be commenced to oust him, 
thereby interfering with the proper administration of said estate, and 
jeopardizing the interests of the persons interested therein and of your 
petitioner as trustée, and constituting a cloud upon the title of your pe- 
titioner under said lease, and of your petitioner's said purchaser at said 
sale, and constituting an interférence with the duties of your petitioner 
to reduce the assets to moncy for the benefit of the persons interested 
in said estate." 

The pétition prayed that a hearing thereon be granted for the pur- 
pose of bringing in the persons claiming rights in said lease and deter- 
mining in this cause their respective rights; that ail claims that said 
lease had been canceled or surrendered be quieted by proper order of 
this court ; and that the trustée and his purchaser be decreed to hâve a 
valid title thereto as against said lessor and those claiming under it; 
and that the latter be restrained f rom interfering with the possession of 
said premises to be given to said purchaser, and from taking any pro- 
ceedings to regain possession thereof or to oust the trustée or his pur- 
chaser therefrom. 

In the showing of respondents appearing specially in response to the 
order to show cause, respondents deny the jurisdiction of this court to 
détermine in this cause and on this pétition the conflicting rights to this 
lease, claiming that they are adverse claimants within the meaning of 
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the Bankruptcy Act, and that this court is without jurisdiction to dé- 
termine the issues raised by such pétition, except in a plenary action, 
and even in such action net without consent o£ respondents. Respond- 
ents allège that in a proper suit they will introduce testimony tending 
to prove the facts set forth in the notice delivered by the said lessor to 
the said receiver hereinbefore ref erred to. Said notice alleged that said 
lessor claimed the right to possession of the said premises; that said 
lessor, prior to the filing of said pétition in bankruptcy, commenced 
légal proceedings to recover possession of said premises, which pro- 
ceedings resulted in a voluntary surrender of said premises to the said 
lessor by the said bankrupt, and prior to the filing of the said pétition 
in bankruptcy, in conséquence of which surrender said proceedings 
were discontinued, and the lessor entered into actual possession of the 
property; that after obtaining actual possession of said premises the 
rights of said lessor therein were exercised by it through the aforesaid 
sherifï, to whom said lessor rented the same for the purpose of storing 
goods seized by him on a writ of exécution; that the actual possession 
of the said premises by said sherifï as tenant of said lessor continued 
until after the adjudication in bankruptcy, whereupon the aforesaid 
trustée, without the knowledge or consent of said lessor, took posses- 
sion of the said premises from the said sherifï, and has continued in the 
possession of the same by virtue of the permission of the said lessor, 
such lessor having ail the time since the adjudication asserted rights of 
possession in said premises, and having permitted the use of the same 
only on the understanding that the said trustée should pay theref or a 
reasonable rental for the use thereof ; that since the date of abandon- 
ment of the aforesaid légal proceedings the said lessor had been at ail 
times in actual and légal possession of the said premises. 

In their brief, respondents refer to a judgment recovered by the said 
Monroe Building Company as of March 12, 1917, in an action for pos- 
session instituted by it against said bankrupt before the circuit court 
commissioner for said Monroe county, based on the ground that said 
bankrupt had violated a covenant in said lease against assignment with- 
out the lessor's consent by making an assignment for the benefit of 
creditors. 

The jurisdiction of this court to grant the relief prayed in this pro- 
ceeding is disputed, and it therefore becomes necessary to détermine 
this question of jurisdiction before proceeding to a considération of 
the meritsof the case. 

[1] That the court may détermine whether it possesses this juris- 
diction is clear. Louisville Trust Co. v. Comingor, 184 U. S. 18, 22 
Sup. Ct. 293, 46 L. Ed. 413 ; First National Bank of Chicago v. Chi- 
cago Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 1051 ; 
In re Rathman, 183 Fed. 913, 106 C. C. A. 253 (C. C. A. 8.): 

[2] As was said in the case first citèd : 

"In many cases jurlsdietlon may dépend on the aseertalnment of facts in- 
volvlng the nïerits, and In that sensé the court exerdaes jurisdiction in dis- 
posing of the prelimlnary inquirles, although the resuit may be that it flnda 
that it cannot go further." 

Ih considering the question whether the court may entertain this pé- 
tition, the allégations of such pétition must be accepted as triie for the 
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purpose of the présent argument, althougli the correct détermination 
of this preliminary inquiry may require that such of thèse allégations 
of fact as are disputed should be established by évidence. 

[3] After giving the matter careful thought, I hâve no doubt that 
the court has jurisdiction to consider and dispose of this pétition and 
to grant such relief thereon as the évidence may warrant. Murphy v. 
John Hofman Co., 211 U. S. 562, 29 Sup. Ct. 154, 53 L. Ed. 327; 
Wh'itney v. Wenman. 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157; 
In re Kleinhans (D. C.) 113 Eed. 107; In re Jersey Island Packing 
Ce, 138 Fed. 625, 71 C. C. A. 75, 2 L. R. A. (N. S.) 560; Gazley v. 
Williams, 147 Fed. 678, 71 C. C. A. 662, 14 L. R. A. (N. S.) 1199; 
Mound Mines Co. v. Hawthorne, 173 Fed. 882, 97 C. C. A. 394. 

Section 2, subds. 6 and 7 of the Bankruptcy Act, authorizes the 
bankruptcy court to "bring in and substitute additional persons or par- 
ties in proceedings in bankruptcy when necessary for the complète 
détermination of a matter in controversy," and to "cause the estâtes of 
bankrupts to be collected, reduced to money, and distributed, and dé- 
termine controversies in relation thereto, except as herein othenvise 
provided." Section 23a is as f oUows : 

"The TJnited States Circuit Court shall hâve jurisdiction of ail controver- 
sies at law and in equity, as dlstlngulshed froin proceedings In bankruptcy, 
between trustées as such and adverse claimants coneeming the property ac- 
quired or elaimed by the trustées, in the same manner and to the same ex- 
tent only as though bankruptcy proceedings had not been Instituted and sudi 
controversies liad been between the bankrupts and such adverse claimants." 

The question, therefore, involved hère is wliether this proceeding 
is a controversy in equity between the trustée and an adverse claimant 
or is a proceeding in bankruptcy within the meaning of the Bank- 
ruptcy Act. 

The principles applicable hâve been so clearly stated in an opinion 
of the Circuit Court of Appeals for the Eighth Circuit in the case of 
Re Rochford, 124 Fed. 182, 59 C. C. A. 388, that I quote at length 
f rom such opinion, as f ollows : 

"Where, then, is the Une of démarcation between 'controversies at law and 
in equity' and 'proceedings in bankruptcy,' within the meaning of section 23 V 
It is perhaps impossible to correctly draw this Une In the absence of further 
adjudications, and it may be the part of wlsdom to leave it to be marked 
by the décisions in actual cases as they shall arise. Fortunately there are 
already two décisions of the Suprême Court whieh sufflclently lllustrate the 
distinction between the two classes of cases to enable us to readily place the 
controversy before us in the class in whlch it belongs. 

"in Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 
1175, that court held that a controversy between a trustée of a bankrupt estate 
and parties in possession of Personal property under a conveyance by the 
bankrupt, which the trustée alleged to be f rauduient as to creditors, was a con- 
troversy in law or in equity, under section 23, and that the District Court 
had no jurisdiction to hear or détermine it on the theory that it was a pro- 
ceeding in bankruptcy. 

"On the other hand, in Bryan v. Bernheinïer, 181 U. S. 188, 197, 21 Sup. Ct. 
557, 45 L. Ed. 814, the Suprême Court held that a controversy between an as- 
signée under a state law of a party who was subsequently adjtidged a bank- 
rupt, a purchaser from such an assignée, and the TJnited States marshal, 
who had taken possession of the property from the purchaser, pursuant to an 
order Issued under clause 3 of section 2 of the Bankruptcy Act, was a pro- 
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ceeding In bankruptey, and that the District Court had jurisdlctlon (1) to or- 
der the m,ai*shal to take the goods from the possession of the purchaser, and 
(2) to adjudge the latter's clalm to them upon a suinmary order to him to pro- 
pound it to that court within 10 days or to be decreed to hâve no right or in- 
terest in the goods. It Is true that in that case the purchaser appeared in 
the District Court, and presented his clalm to the projjerty without protesting 
against Its jurisdlction, but it Is equally true and not less slgniflcant that 
the Suprême Court plalnly defdared that the District Court had the power 
under clause 6 of section 2 to bring in the assignée if neeessary for the com- 
plète détermination of the matter in controvergy (page 198, 181 U. S., 21 Sup. 
et. 557, 45 L. Ed. 814), and that the District Court sitting in bankniptcy had 
plenary authority to sunïmarily take property froni the possession of ad- 
verse clalmants by means of its receiver or the jnarshal, in case it found 
It absolutely neeessary for the préservation of the estâtes uader clause 3 of 
section 2. Pages 19«, 197, 181 TJ. S., 21 Sup. Ct. 557, 45 L. Ed. 814. From 
thèse two décisions the following conclusions are fairly deducible: 

"(1) The District Court sitting in bankruptey has no Jurisdlction over a con- 
troversy between trustées in bankruptey and an adverse clalmant over the tltle 
or possession of property In the c-ustody of the latter in the absence of hls con- 
sent. But such an issue is a controversy at law or in equity, as distinguished 
from a proceeding in bankruptey within the meaning of section 23 of the 
Bankrupt Act of 1898. 

"(2) The District Court sitting in bankruptey has .iurlsdiction of such a 
controversy in cases in which it finds it absolutely neeessary for the préserva- 
tion of the estate to take possession of the proimrty frow the adverse clalm- 
ant by means of its receiver or the marshal under clause 3 of section 2, and 
such a seizure and the subséquent détermination of the issue thus raised 
between the trustée and the adverse clalmant is a proceetling in bankruptey 
as distinguished from a controversy at law or in equity, within the true con- 
struction of section 23. 

"(3) The District Court sitting in bankruptey has juTlsdiction to détermine, 
after reasonable notice to the clalmants to pi'esent thelr claims to it, the 
claims of ail parties to property and to the proceeds of property which its 
ofBcers bave lawfully reduced to their actual possession in the course of the 
administration of the estate of the tankrupt, and controversies between trus- 
tées in bankruptey and adverse elaimants to property which has In this way 
reached the custody of the District Court are not controversies at law or in 
equity, as distinguished from proceedings in bankruptey, within the proper 
interprétation of section 23. 

"The administration and distribution of the property of bankrupts is a 
proceeding in equity, and when authorized by act of Congress it becomes a 
branch of equity jurisprudence. Bardes v. Hawarden Bank, 178 U. S. 524, 
535, 20 Sup. Ct. 1000, 44 L. Ed. 1175 ; Swarts v. Siegel, 54 C. C. A. 399, 402. 
117 Fed. 13, 16. Property in the custody of a court of equity for administra- 
tion is always held by it in trust for those to whom it rlghtfully belongs. 
The jurisdlction to inqulre and détermine who the lawful owners of it are, 
and to that end to eall before It ail elainïants by a reasonable notice or order 
to présent their claims to the court within a reasonable time, or to be barred of 
auy right or interest in the property in its custody, or in Its proceeds, is a 
power inhérent lu every court of e(iuity, incidental, and Indispensable to the 
authority to admlnister the property in its possession and to distribute the 
proceeds. Chauncey v. Dyke Brothers, 119 Fed. 1, 3, 55 C. C. A. 579." 

It is now well established that when the trustée in bankruptey has 
acquired peaceable possession of property claimed by him to belong 
to the bankrupt and to be a part of the assets of its estate, proceed- 
ings instituted by such trustée in a United States Court having cus- 
tody, through such trustée, of such property, to détermine the validity 
of adverse claims to such property, are "proceedings in bankruptey," 
within the meaning of section 23a, already quoted, and that the proper 
bankruptey court has j'urisdiction, either by summary proceedings or 
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by a plenary suit, to bring in ail persons claiming rights in such prop- 
erty and to détermine the existence and extent of such rights. 

"When the court of bankruptcy, tlirough the act of its officers, such as réf- 
érées, receivers, or trustées, has taken possession of a res, as the property of 
a bankrupt, it has antilliiry jurisdiction to hear and détermine the adverse 
daims of strangers to it." Murphy v. ,Tohn Hofman Co., supra. 

"Upon the flllng of a pétition in bankruptey, followed by an adjudication, 
ail property in the possession of the bankrupt of which he claims the owner- 
ship passes at once into the cnstody of the court of bankniptcy, and becomes 
subject to its jurisdiction to détermine, by plenary action or summary pro- 
ceeding, as the nature of the case demands, ail adverse or conflictlng claims 
thereto, whether of title or of liens; and that court may, by the proeess of 
injunction, protect its jurisdiction against interférences. It may draw to it- 
self the détermination of ail controversies over the property in its possession, 
and, when it once lawfuUy attaches, its jurisdiction cannot be destroyed or im- 
paired by the unauthorized surrender of possession of the property by the 
offlcers of the court, or through a seizure thereof by an adverse claimant. 
Whitney v. Wenraan, 198 U. S. 539, 25 Sup. Ot. TT8, 49 L. Ed. 1157 ; Mueller 
V. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405; Whlte v. Schloerb, 
178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183 ; Ohauncey v. Dyke Bros., 55 
C. C. A. 579, 119 Fed. 1 ; In re Corbett (D. C.) 104 Fed. 872. See, also. In re 
Rochford, 59 C. C. A. 388, 124 Fed. 182." In re Schermerhorn, 145 Fed. 341, 
76 C. C. A. 215. 

"If the District Court, having possession of the res, did not hâve juris- 
diction to hear and détermine claims to or against the res, unless the claim- 
ant should consent, what court did? Could the petitioner go into the state 
court, and there assert his lien, and then obtain a decree for its enforcement, 
and thus deprive the court of primary jurisdiction of the control and custody 
of the controverted property? The possession of the l'es draws to the court 
jurisdiction of ail questions in resi)ect to title or liens, irrespeetive of dtlzen- 
ship." In re McMahon, 147 Fed. 684, 77 C. C. A. 668 (C. O. A. 6). 

"The question of jurisdiction Is not free from doubt, but we are of opinion 
that the resuit of the cases is that a court of bankruptey may by summ'ary 
proeess require those vv'ho assert title to, or an interest in, property whlch 
has rightfully corne into its possession and control as part of the bankrupt's 
estate, to présent their claims to that court, and, the notice being reasonable, 
may proceed to adjudicate the merits of such claims. In re Kellogg, 121 Fed. 
333, 57 C. C. A. 547 ; In re Rochford, 124 Fed. 182, 59 C. C. A. 388." In re 
Bppstein, 156 Fed. 42, 84 C. C. A. 208, 17 L. R. A. (N. S.) 465. 

"A proceeding In bankruptey is a proceeding in equity, and, for the purposes 
of enforcing and proteeting its jurisdiction, a court of bankruptey has ail 
the inhérent powers of a court of equity. This being the case, It may be 
appealed to by supplemiental and andllary bill to enforce Its orders, sustain its 
Jurisdiction, and protect parties before it in the enjoyment of rights secured 
through and under it." In re SwofCord Bros. Dry Goods Co. (D. C.) 180 Fed. 
549. 

If the allégations of this pétition relating to the possession of the 
property hère involved be established by compétent évidence showing 
that, at the time of the filing of the pétition in bankruptey, the bank- 
rupt had possession of such property, and that such possession was 
afterwards acquired, and is now held, by the trustée as alleged in its 
pétition, it is clear from the authorities cited that this court will hâve 
jurisdiction to détermine in this proceeding the rights of the conflicting 
claimants to this property and to bring in such claimants as parties for 
that purpose. In view, however, of the allégations of the showing in 
the nature of an answer by the respondents, it will be necessary to dé- 
termine this question of jurisdiction before proceeding to a disposition 
243 F.— 30 
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of the merits of the case. On the hearing, therefore, the court will 
first consider the évidence offered on the question of the jurisdiction, 
and if such évidence establishes such jurisdiction, the court will, at the 
same hearing, next consider the évidence offered on the question of 
title and détermine the rights of the parties claiming such title. If, 
however, the évidence on the preliminary inquiry does not establish 
such jurisdiction, under the rule herein followed such pétition will be 
dismissed, 



BOURNE V. FEDERAL MINING & SMELTING CO. 
(Circuit Court, D. IdaUo, N. D. July 8, 1908.) 

1. Mines and Minebals ©=.38(14) — Extralatebal Rights — Pbksumptions 

AND BUEDEN OF PbOOF. 

Prima facie the owner of a mining claim Is tlie owner, not only of the 
surface, but of ail beneath the surface, of its claims, and an adjoining 
owner, claiming the right to foUoW a Iode on its dip under the surface of 
such claim, bas the burden of proof, and must show by a prépondérance 
of the évidence such a location of hls claim as entitles him to.foUow the 
Iode to and Into the adjoining claim. 

2. Mines and Minebai.s <S=531(2) — Extbalatebal Rights — Location of Claim. 

Where a Iode or veln apexing in plaintiff's claim crossed the soutîi- 
westerly side Une, plaintiff could not pursue the veia beyond thé vertical 
plane of such side Une, unless the apex Intersected at least one of the end 
Unes. 

3. Mines and Minebals <S=38(14) — Extkalatebal Bights — Presumptions 

AND BtJBDEN OF PBOOF. 

Where the apex of a mining veln or Iode has been in part dlselosed, and 
so far as known its course Is parallel to the side Une of the claim, it 
may be inferred that the strlke of the hidden portion is substantiaUy the 
same as that which has been exposed, but this Is an inference of fact, 
and not a presumption of law, and does not follow from the location of the 
claim or the direction of the boundary Une, but from the actual course of 
the apex of the dlselosed portion of the veln. 

4. Mines and Minebals <S=338(14)— 'Extbalatbbal Rights — Phesumptions 

AND BUEDEN OF PKOOF. 

Where a veln crossed the southwesterly side Une of plaintiff's mining 
claim, and continued In an irregular and northerly course towards the 
corner at the intersection of the oorthwesterly end Une and the north- 
easterly side Une, belng more nearly parallel wlth the end Unes than with 
the side Unes, no presumption could be indulged that it crossed the oorth- 
westerly end Une, rather than the northeasterly side Une. 

5. Mines and Minerals <S=938(18) — Extralatebal Rights — Weight and Suf- 

FiciENCY OF Evidence. ■ ' 

In such case, évidence field sufflcient to require a flndlng that the apex 
of the vein Intersected both side Unes, and that plaintiff wàs therefore 
not entitled to pursue It on ita dip beyond the vertical plane of the south- 
westerly side Une. 

In Equity. Suit by Jonathan Bourne, Junior, against the Fédéral 
Mining & Smelting Company. Decree for défendant. 

Myron A. Folsom, of San Francisco, Cal., for complainant. , 
F. T. Post, of Spokane, Wash., and John P. Gray, of Cœur d' Alêne, 
Idaho, for respondent. : , 

<g=»For pther casea see same topiç & KBY-NUMBER ta ail Key-Numbere4 Digests & Indexes 



BOURNE V. FEDERAL MINING & SMELTING CO. 467 

DIETRICH, District Judge. Complainant is the owner of the On- 
tario Iode mining claim, situated in Shoshone county, and particularly 
described as f ollows : Beginning at corner No. 1 (which is the wester- 
ly corner) ; then north 50° 33' east, 640 f cet, to corner No. 2 ; thence 
south 67° 451/2' east, 773.3 feet, to corner No. 3; thence south 50° 
33' west, 647 feet, to corner No. 4 ; thence north 67° 19' west, 770 feet, 
to the place of beginning. It will be noted that the boundary Unes f orm 
acute angles at corners No. 1 and No. 3, and obtuse angles at corners 
No. 2 and No. 4; that the claim is nearly as wide as it is long; that 
corner No. 2 is the most northerly point of the claim; and that the 
northwesterly and southeasterly boundary lines are parallel. Thèse, in 
the location of the claim, were deemed to be end lines. 

It is alleged in the bill that the claim is located upon a lead and silver 
bearing Iode or vein, the apex of which in its gênerai course approxi- 
mately parallels the side lines, and in passing ont of the claim intersects 
the end lines, the dip being to the southwest. The défendant is the 
owner of claims in the vicinity of and lying in a southwesterly direction 
from the Ontario. The complainant asserts the right to foUow his vein 
on its dip beyond the southwesterly side line of the Ontario, into and 
through the defendant's claims, at an indefiinite distance beneath the 
surface thereof . Such a right the défendant dénies, and hence the con- 
troversy. 

Before the case was finally submitted, many of the issues of fact pre- 
sented by the pleadings were practically eliminated, and at the argu- 
ment it was assumed that plaintifï was the owner of the Ontario claim, 
and that it embraced a segment of the apex of a vein or Iode. The vein 
is not highly or uniformly mineralized, and is of very irregular width 
or thickness. Its persistent feature is a well-defined f ootwall. Strictly 
speaking, it has no physical hanging wall, and for its upper boundary 
there is only the vague and irregular limit of mineralization. Nowhere 
upon the claim does the vein outcrop, and f ronii underground explora- 
tions, made about the time and after the suit was commenced, it was 
found that the apex does not cross the southeasterly end line, but that, 
f oUowed upon its northerly course, it enters the claim by intersecting 
the southerly side line, almost at right angles, about 210 feet north- 
westerly from corner No. 4, and that it continues in an irregular, but 
northerly, course toward corner No. 2. 

The crucial question is whether or not it intersects the northwesterly 
end line; the contention of the plaintifï being that it crosses this line 
about 25 feèt southwesterly from the corner, and of the défendant that 
it intersects the side line a few feet southeasterly from the corner. 
Much of the évidence was directed to this issue, and about it substan- 
tially ail of the argument clustered; it being conceded that upon its 
détermination the extralateral rights of the plaintifif dépend. Excava- 
tions of various descriptions were made at and near corner No. 2, 
both by the plaintifï and by the défendants, and the physical features 
thereby disclosed were, in great détail, reproduced in court by means of 
maps and models and samples of material, illuminated by the testimony 
of witnesses of scientific learning and of practical expérience in min- 
ing. 
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Avoiding détails, it may be said that by a raise on the footwall along 
the vertical plane o£ the northwesterly end line, the vein is unquestion- 
ably followed to a point approximately 30 feet below the surface and 
about 25 feet from corner No. 2. It is the theory of witnesses for 
the plaintiff that a faulting has taken place at this point, the extent of 
which cannot be determined, and that hère the apex must be deemed to 
be. Upon the other hand, defendant's witnesses deny the existence of 
a fault, and assert that in the excavations made, pending the hearing, 
the continuity of the vein to the northeasterly side line, upon a dip 
somewhat flattened, is unmistakably demonstrated. There is no materi- 
al change, they say, in the essential features of the vein ; it is inclosed 
by rock in place, and the footwall hère, as in other places, is regular and 
clearly defined. What plaintiff calls a fault they characterize as a 
mère crack or fracture, caused by the folding of the vein. They point 
to the fact that corner No. 2 is upon the crest or backbone of a ridge, 
and assert that the flattening of the vein, hère found, is, under such 
conditions, a common phenomenon. The base of the ridge has, by 
érosion, been carried away, and the crest, losing its support, has set- 
tled ; the crack being the axis of the fold. 

[1] The plaintiff asserts an extraordinary right, not incident to 
ownership under the common law, but conferred by statute. He seeks 
to go outside of the boundaries of bis own claim and penetrate the 
possessions of another. Prima facie, the défendant is the owner, not 
only of the surface, but of ail beneath the surface, of its claims. This 
presumption that its ownership is exclusive is effective to repel in- 
trusion by any one who does not corne clothed with a title acquired 
by virtue of a compHance with the provisions of the statute. By this 
suit the plaintiff seeks constructively to enter beneath the surface of 
the defendant's claims and to take therefrom valuable deposits. Nec- 
essarily he assumes the burden of proof, and it is incumbent upon 
him to show, by a prépondérance of the évidence, such a location of 
the Ontario claim as, under the law, entitles him to follow the Iode, 
apexing therein, to and into the defendant's claims. Lawson v. U. S. 
Min. Co., 207 U. S. 1, 28 Sup. Ct. 15, 52 h. Ed. 65; St. Louis M. 
Co. v. Montana M. Co., 194 U. S. 235, 24 Sup. Ct. 654, 48 h. Ed. 953 ; 
Leadville M. Co. v. Fitzgerald, Fed. Cas. No. 8,158; Consolidated 
M. Co. V. Champion M. Co. (C. C.) 63 Fed. 540; Cheesman v. Shreeve 
rC. C.) 37 Fed. 36; Doe v. Waterloo M. Co. (C. C.) 54 Fed. 935; 
Parrott Silver & Copper Co. v. Heinze, 25 Mont. 139, 64 Pac. 326, 53 
Iv. R. A. 491, 87 Am. St. Rep. 386; Grand Central M. Co. v. Mammoth 
M. Co., 29 Utah, 490, 83 Pac. 648. 

[2] Admittedly, he cannot pursue the Iode beyond the vertical plane 
of the southwesterly side line, unless the apex thereof intersects at 
least one of the end lines. Mining Company v. Tarbet, 98 U. S. 
463, 25 Iv. Ed. 253; Del Monte M. Co. v. Last Chance M. Co., 171 
U. S. 55, 18 Sup. Ct. 895, 43 L. Ed. 72. 

[3] At the argument it was suggested by counsel for the plaintifï 
that a presumption should be indulged that the apex of the vein in a 
patented mining claim runs parallel with the side lines. In cases ^vhere 
the apex has in part been disclosed, and, so far as known, its course 
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is parallel to the side lines, it may be inferred that the strike of the 
hidden portion is substantially the same as that which has been ex- 
posed. In Carson City M. Co. v, North Star M. Co. (C. C.) 73 Fed. 
597, Id.. 83 Fed. 658, 28 C. C. A. 333, and 171 U. S. 687, 18 Sup. 
Ct. 940, Judge Beatty uses this language ; 

"Generally, when a leds;e has been traced for such a distance, in n elaim 
of tliis size it would not be an nnreasonal)le presumption that it would con- 
tinue in the sanie direction far enough to cross the end lines of the claim." 

In Montana M. Co. v. St. Louis M. & M. Co.,_147 Fed. 897, 78 C. 
C. A. 33, Judge Hunt gave the following instruction: 

"If you flnd that the course or strilîe of the discovpry vein in tlie St. Louis 
inininp: claim. as [it isl disclosed at the point of discovery or elsewhere, is 
Kenevally lon^'tliwise of the location, the presnmption arises that the discov- 
ery veiu' so loeated extends thi-ough the entire length of such location." 

But this is an inference of fact, and not a presnmption of law. It 
follows, not from the location of the claim, or the directions of the 
boundary lines thereof, but from the actual course of the apex of a 
portion of the vein. To that extent, and that only, do the décisions 
go, and reason goes no further. If in this respect there was originally 
any doubt as to the views of the Suprême Court of Colorado, as ex- 
pressed in Armstrong v. L,ower, 6 Colo. 393, it is dispelled by the 
opinion upon rehearing (6 Colo. 586), and by the décision in Wakeman 
V. Norton, 24 Colo. 192, 49 Pac. 283. 

[4] The principle, therefore, is that where a vein is found to hâve 
a certain course, so far as it is disclosed, the inference may be drawn 
that it will continue in the same direction. Hence, if it crosses an end 
line and for some distance the strike is parallel to the side lines, it is 
not unreasonable to conclude that it continues in that direction. But, 
if sucli a rule be apphed to the conceded facts in this case, of v»rhat 
avail is it to the plaintiff? We start with the admission that in its 
course the vein enters the plaintiff's claim by intersecting, not an end 
line, but a side line. So far as it is definitely and indisputably deter- 
mined, its course is more nearly parallel with the end lines than it 
is with the side lines. Hence, if any inference is to be drawn, it must 
be to the effect that the apex intersects the northeasterly side line 
rather than the northwesterly end line. But, in view of the entire sit- 
uation, I doubt whether any presumptions can legitimately be in- 
dulged. Excluding from considération the disclosures made by the 
excavations in the immédiate vicinity of corner No. 2, there is no more 
reason to infer that the apex would pass out of the plaintifï's claim 
upon one side of corner No. 2 than there is to infer that it would pass 
out upon the other. The gênerai course of the vein from the point 
where it enters the claim is in the direction of corner No. 2, and there 
is no substantial basis upon which an intelligent estimate of the prob- 
abilities can be made. 

[5] Does the évidence, by prépondérance, support the plaintifï's 
theory that the apex of the vein intersects the northwesterly end line 
near corner No. 2? Ten witnesses testify that it does; 12 testify 
that it does not. Assuming the competency and fairness of the wit- 
nesses for both parties to be the same, the numerical disparity is not 
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thought to be controlling. Upon such an issue, calling for expert 
opinion, manifestly either side might hâve lengthened the list of its 
witnesses. The number was représentative, and one or two more of 
less should not be held to détermine the prépondérance of the évi- 
dence. Upon the whole, the relations of the witnesses to the parties 
was such that presuraptively it may be said that the witnesses for the 
défendant were more interested in the resuit than those of the plain- 
tiff; but, in considération of the nature of the issue and the absence 
of any évidence of a disposition on the part of the witnesses upon 
eitlier side to be unfair, I am not inclined to attach great importance 
to this feature of the case. No question is made of the honesty or 
integrity or gênerai character of any of the witnesses. They do not 
differ widely concerning the evidentiary facts, and it is not strange 
that they should take différent views of the significance of thèse facts 
and the scientific conclusions to be drawn therefrom. 

The testimony is voluminous, and a detailed analysis of it would 
require much space, and could subserve no good purpose. It must 
suffice for me to say that, with the maps, models, and samples before 
me, I hâve read, with painstaking care, the entire record, and the 
impression I received therefrom is favorable to the def endant's theory, 
and I must therefore find as a fact that in its course the apex of the 
vein intersects both of the side lines. It follows that the plaintiff is 
not entitled to pursue the vein beyond the vertical plane of the south- 
westerly side line. 

It appears that a portion of the Silver Casket, one of the claims 
owned by the défendant, is within the vertical planes of the side lines 
of the Ontario extended westerly in their own direction; but I hâve 
not the benefit of the views of counsel upon the question as to whether 
or not the decree, under the pleadings and upon the évidence, may 
properly adjudicate the extralateral rights of the plaintiff in this direc- 
tion. Counsel for the plaintiff' may prépare a decree, not out of har- 
mony with the conclusions I hâve reached as to the course of the vein, 
and submit it to counsel for the défendant for approval. If there is 
any disagreement as to the form and scope of the decree, Iwill con- 
sider the propriety of a further hearing upon that point. 



Ex parte FOLET. 

(District Court, W. D. Kentucky. June 25, 1917.) 

1. Aemy akd Navy (@=>19—Eni.istments— Rights of Parents. 

Under National Défense Act June 3, 1916, c. 134, § 27, 39 Stat. 185, pro- 
vldlng that no person under the âge of 18 years shall be enlisted or mus- 
tered into the milltary service of the United States wlthout the wrltten 
consent of hls parent or guardlan, provided such mlnor has such parent 
or guardlan entitled to hls custody or control, the parent of a mlnor under 
18 yiears of âge, who enlisted wlthout her consent, Is, In the absence of 
other reason why he should be retalned by tlie inllitary authorltles, en- 
titled to a judgment releasing such ininor from the control of the mill- 
tary authorltles. 

^ssFot other cases eee same topic & KEY-NUMBER in ail Key-Kumbered Dig;eBts & Indexes 
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2, Abmt and Navt <8=»44(3) — ^Bnucstmento — Minobs. 

Where a nrtnor under 18 years of âge, vho enllsted wlthont the consent 
of lil« parents, was, heîore they obtalned his lelease on habea* corpus, ar- 
rested for a mllltary offense, the question whether he was arrested before 
«r after the Issue and service Gif the wrlt Is Inftoaterlal, wlth respect to 
the right of the mllitary authorlties to puni* the mlnor for such milltary 
offense. 

â. Abmt and Navt ®=»44(3)— Mhjtabt Offewsb»— JtTMSDicnoN. 

National Défense Act, { 27, déclares tiat minora under 18 years of âge 
shaU not be enllsted or mustered Into the serrlce of the United StatM 
wlthout the conseait of elther parents or guàrdians entitled to thelr con- 
troL Articles of War (Act Aug. 20, 1916, c. 418) arts. 8, 9, 10, 39 Stat. 
650 (Comp. St. 1916, { 2308a), authorize the appolntment of gênerai and 
iÇNedal courts-nïartials. Artlde 12 déclares that gênerai court-martials 
shall hâve power to try any person subjeet to milltary law for any crijne 
or offense made punlshable by such articles, and any person who by the 
law of war Is subjeet to trial by mllltary tribunals, while article 54 dé- 
clares that any person who shall procure hlmself t» be enllsted in the 
milltary service of the United States by means of willful mlsrepreseinta- 
tion or conoealnfent as to his qualifications, and shall receive pay or al- 
lowanees under such enllstment, shall be punlshed as a court-martial may 
direct. A minor under 18 years of âge enllsted wlthout the consent of his 
parents, representlng hlmself to be 20 years of âge, and received allow- 
ances under such enllstment. Held that, whIle the parent of such ndnor 
was entitled to obtain his release from the custody of the Milltary au- 
thorltles by habeas corpus, yet such authorlties had jurisdlction to try 
the mlnor by court-martial for the offense of fraudulent enllstment, and 
such jjirisdlctlon could not be dlspîaced by the act of the District Court 
In issutag a wrlt of habeas corpus. 

4. Abmt an» Navt i3=>43— Miutabt TBistmALS— Jitbisdiction— Fedbbai. 
Court. 

Under Const. art 1, S 8, cl. 9, glvlng Congress power to constltute 
tribunals inferlor to the Suprême Court, clause 11, authorizlng It to dé- 
clare war, clause 12, giving It power to raise aad supiport armles, and 
clause 14, glvlng It power to make rules for the governmfent and régula- 
tion of the land and naval forces, Congress is auithorisied to create mllltary 
tribunals and to confer upon them, as bas been donc by Articles of War, 
arts. 8. 9, 10, 12, jurisdlctioix to try milltary offenses, to the exclusion of 
the civil tribunals. 

In the matter of Ivan Foley. Ex parte application by Mrs. Pearl 
Foley for a writ of habeas corpus against William A. Colston, Colonel 
of the First Kentucky Régiment of the National Guard. Writ denied. 

Wm. L. Lucas, Jr., of Louisville, for petitioner. 

Perry B. Miller, U. S. Atty., of I^ouisville, Ky,, for respondent. 

EVANS, District Judge. By the act of Congress entitled "An act 
for making further and more effectuai provision for the national- dé- 
fense, and for other purposes," approved June 3, 1916, it was provided 
(section 58 [Comp. St. 1916, § 3044]) that: 

"The National Guard shall conslst of the regularly enllsted mllitla between 
the âges of elghteen and forty-flve years, organized, armed, and equlpped as 
herelnafter provided, and of conunlssloned officers between the âges of 
tweaty-one, and slxty-fonr years." 

It was further provided (section 69 [Comp. St. 1916, § 3044h]) that: 

"The period of enllstment in the National Guard shall be for six years," eta 

^ssFor oUier cases Be« suue toplc et KEY-NUMBER in ail Ker-Numbered Dige^t* & Indexa 
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By section 27 of the act it was provided that : 

"No person under the âge of eighteen years shall be enllsted or mustered 
Into the military service of the United States without the written consent of 
his parents or guardian, provided that such minor has such parents or guard- 
iaus entitled to his custody and control." 

On the 20th of the présent month Mrs. Pearl .Foley filed a pétition 
in which she alleged in substance that Ivan Foley was her son ; that he 
was bom on October 25, 1900, and consequently was much under 18 
years of âge, that a short time previously her said son, under the name 
of Ivan D. Foley, had enlisted as a soldier in the First Kentucky Régi- 
ment, commanded by William A. Colston, who is its colonel ; that this 
enlistment was had without the knowledge either of herself or of her 
husband, the father of her son ; and that neither she nor her said hus- 
band had ever consented to his enlistment. She stated that he was un- 
justly and wrongfully detained from her and was deprived of his lib- 
erty by the colonel of said régiment. 

[1] Claiming the right to the custody and control of her son, the 
mother prayed that a writ of habeas corpus might issue, and that he 
might be released from military control under his enlistment and be re- 
stored to her custody. The writ was served. Young Foley was 
brought into court, and Col. Colston filed his response and return to 
the writ. It was not denied that the minor was under 18 years of âge, 
nor that he had enlisted without the consent in writing of his father 
and mother, or either of them. This, if alone, would entitle the moth- 
er to a judgment releasing her son from the control of the colonel or 
other officer of the First Kentucky Régiment. This gênerai proposi- 
tion is not disputed, but other facts hâve been made to appear by the 
return and by the évidence which are claimed to be of a character to 
overcome that gênerai rule. 

[2] Preliminary to a discussion of those matters, a question raised 
by the petitioner may be disposed of . It grows out of the fact that the 
arrest of this soldier, upon the charges against him, was made after 
the issue and service of the writ. It is insisted that this fact cannot 
hâve the effect of displacing our jurisdiction, which had been previous- 
ly acquired. True, some courts hâve held that the enlistment of a mi- 
nor without the written consent of his parents was wholly void, and 
it was upon that view that the courts acted in those cases ; but the con- 
trary was settled by the Suprême Court in the case of Morrissey, 
137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644, where there was an ap- 
plication for a writ of habeas corpus by the soldier himself, and the 
court held that as between himself and the government he was compé- 
tent to enter into the contract, whatever may hâve been the rights of 
the parents in the premises. 

At the hearing in the instant case ît was clearly shown that the 
arrest of Foley was made by the military authorities after the writ had 
been issued and served upon the colonel, and it is insisted that this 
fact is sufficient of itself to invalidate the return of the writ. But the 
weight of authority seems clearly to be that it is immaterial whether 
the arrest was made before or after the issue or the service of the 
writ. United States ex rel. Laikund v. Williford, 220 Fed. 291, 136 
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C. C. A. 273 : In re Scott, 144 Fcd. 79, 75 C. C. A. 237; United vStates 
V. Reaves, 126 Fed. 127, 60 C. C. A. 675; Dillingham v. Booker, 163 
Fed. 696, 90 C. C. A. 280, 18 L. R. A. (N. S.) 956, 16 Ann. Cas. 127. 
Thèse décisions by Circuit Courts of Appeal must be regarded as over- 
ruling décisions like those in In re Carver (C. C.) 103 Fed. 624, and Ex 
parte Houghton (C. C.) 129 Fed. 239, and other cases in the District 
courts. 

[3, 4] Corning now to the return to the writ, we find that the ma- 
terial parts of it are as foUows : 

"l'he respondent, Williiim A. Colston, upon wliom has lieen served a writ of 
habeas corjiiis for the production of Ivan Folcy. respecttully inaKes returu 
to said writ and stat<>s tliat lie is the colonel and comniandiug oftieer of the 
Fir.st Rej-'inieiit of Infantry, Kentuclîy National Guard; and he and said régi- 
ment are now and hâve been continuonslv, since ,luiie 19, 101(i, ia the military 
service of tUe United States. 

"IJespondent fnrthe]- states that said Foley was duly eidisted, luider the 
name of Ivan I). Foley. as a soldier of the Kentucky National Guard, in the 
service of the United States on .Tune 1, 1S)17, at Uouisville, Ky., fof the terni of 
six years ; that on said .tune t. 1917, the said Foley fraudnlently and falsciy 
represented to tlie nx'niiting oilieer, Cayit. Kllerbe W. Charter, First Kentucky 
Infantr.v, tiiat hti was twenty years and seven nionths of ase, and by uieanH 
of said false and fraudulent niisrepreseutation proeured lus said enlistment, 
and since said date lias received allowance tliereiuuler. 

"]rtos]iondent further ,"ays tliat on June 20, 1917. said Foley was placed in 
arrest, chargixl witli tlie military offense of fraudulent enlistment, and tliat 
he, the said respondent. has sin<'e said tiine held said soldier by and undcr the 
authority of the United States, pendins the tune the case might be properly 
prepared and said soldier giveu a tilal tliereon before a military court. 

"A copy of the charge against tlie said Ivan Foley, iiretcned on aceouiit of 
the military offense aforesaid, is tiled as part bereof." 

The charge made again.st young Foley and referred to in the return 
is as f ollows : 

"Charse: Viohition of the 51th Artiele of War. 

"Specilication: In that l'rivate ivan 1). Foley, (,'onipany K, Ist Ky. Inf., N. 
G., dld procure himself to be enlisted in tlie military serviee of tlie United 
States at Lonisville, Ky., on ,îune 1. 1917, by wiilfully concealing from (;a|)t. 
Kllerbe W. Carter, First Kentucky Infantry, a reci'niting oiticer, the fact that 
lie was under the âge of IS years and reprcsentiiig to the said recruiting 
ofïicer tliat he was ubove the âge of 18 years on said last-nientioned date, 
and did theieai'ter, at Lonisville, Ky., receive allowance under said etillstnieut. 

"[Sigiiedl lillleiiie W. Carter, 

"Captain, Ist Ky. Inf., N. G., Gfflcer l'referrlng Charges." 

In support of the return, Col. Colston testified, and his statements 
were not contradicted, that Foley was now held in custody pending 
the early assembling and organization of a court-martial to try hiin on 
the charge above set forth, and the question is whether this return, 
taken in connection with the testimony, is sulïicient to prevent, at least 
for the présent, the release of Foley on the pétition and clearly proved 
statements of the mother. 

By an act entitled "An act making appropriations for the support 
of the army for the fiscal year ending June 30, 1917, and for other 
purposes," approved August 29, 1916, section 1342 of the Revised 
Statutes of the United States (Comp. St. 1916, § 2308a) was amended 
in many respects. Among the provisions thus enacted were the Arti- 
cles of War now in force. Articles 8, 9, and 10 authorize the appoint- 
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ment of gênerai and spécial courts-martial, and article 12, so far as 
now material, is in this language : 

"General courts-martial shall hâve power to try any person subject to 
inlHtary law for any crime or offense made punlshable by thèse articles, and 
any * * • person who by the law of war is subject to trial by military 
tribunals." 

By Article 54 it was provided that: 

"Any person who shall procure himself to be enllsted In the military 
Berviee of the United States by means of willful misrepresentation or conceal- 
ment as to his qualifications for enllstment, and shall receive pay or allowances 
uader sueh enllstment, shall be punlshed as a court-martial may direct." 

It appears without contradiction that the gênerai charge made 
against Foley is that he has been guilty of a violation of article 54, 
and the spécifications in détail are set forth. It is entirely clear that 
his case cornes literally within the provisions of the Articles of War 
which hâve been copied. Congress, having created the courts-martial 
nnquestionably might define their jurisdiction, and not only did the 
st;»tute define the jurisdiction of the courts-martial, but it defined 
cetain military ofifenses, among them that which Foley is charged with 
having committed. It created the courts to try those ofifenses, and the 
junsdiction of those courts over those ofifenses is exclusive of ail 
other courts. This, we think, was clearly within the power of Con- 
gress under article 1, section 8, clause 9, of the Constitution, which 
gives Congress the power to constitute tribunals inferior to the Su- 
prême Court, clause 11, which authorizes it to déclare war, clause 12,. 
which gives it power to raise and support armies, and clause 14, which 
gives it power to make rules for the government and régulation of the 
land and naval forces. 

It needs no argument to show that while, in the absence of ^ny 
charges against this soldier, his mother might claim him from the 
custody and control of the army, yet, now that a charge is made against 
him that he had committed a military ofifense, her rights must yield 
to the delay necessary for the trial of that charge, and for the enforce- 
ment of any sentence the court-martial may impose. 

Some things which occurred at the hearing may make it well to say 
that the question before us is not whether Foley is innocent of the 
charge made against him, nor whether he, a boy less than 17 years old, 
should be punished for an ofifense possibly committed under impulses 
that Wéré patriotic. AU thèse matters, if proved, are for the exclusive 
considération and action of the court-martial. The question for us to 
détermine is whether the respondent has the lawful right to keep Foley 
in mihtary custody until the charge against him has been fully dis- 
posed of. We think it entirely clear that Foley is in the lawful custody 
of the respondent, and that he must remain in that custody until dis- 
chàrged therefrom in due course of proceedings by the military tri- 
bunal. 

It éan hardly be supposed that prompt steps will not be taken to 
hâve a court-martial dispose of the case; but, should there be any 
unreasonable delay, the matter might be brought to the attention of 
the court. Inasmuch as the rights of the mother will be enforceable 
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after any sentence tliat the court-martial shall impose may hâve been 
carried into effect, we conceive it our duty to remand this soldier to 
the custody of the respondent, and to stay ail proceedings under the 
writ and under the pétition of the mother, until by her further plead- 
ing she has been able to show either that there bas been unreasonable 
delay or that the obstacles now in her way bave been entirely removed. 
An order carrying thèse views into effect will be entered. 



CARY V. INTERNATIONAL AGR. CORP. 

In re HULL. 

(District Court, N. D. Oliio. January, 1916.) 

1. Baxkruptcy i®=>342 — Re-Examination or Claims — Power or Refebee. 

Bankr. Act July 1, 1808, c. 541, § 57d, 30 Stat. 560 (Comp. St. 1916, i 
9641), pro vides tliat claims whieh hâve been duly proved shall be allowed 
upon présentation to the court, unless objection shall be made or their 
considération continued for cause by the court upon Its own motion. 
Section 5îk provides that claims whlch hâve been allowed may be reean- 
sidered for cause, and reallowed or rejected. Section 5g (Comp. St. 1916, 
§ 9589) provides that the court may permit the proof of the claim of a 
partnership estate against the Indivldual estâtes, and vice versa, and 
marshal the assets of the partnership estate and indlvidual estâtes, so 
as to prevent préférences and secufe the équitable distribution of the 
property. Meld, that the référée had power on his own motion and on 
proper notice to ail persons in Intereist to reeonslder his action in al- 
lowing a claim against the indlvidual estate of a partner and to reallow 
it against the partnership estate. 

2. Bankrtjptcy <3=342i^ — Review of Disallowance op Claim — Timê for Re- 

VIEW. 

Where a créditer waited more tlian two years t>efore taklng any ac- 
tion to review an order of the référée disallowing its claim as against 
the indlvidual estate of one meniber of a partnership, Instead of petitlon- 
Ing for review withln 10 days as prescrlbed by rule of court, it voluntarily 
surrendered its rlght to review such order, and whatever rlghts it had 
against such indlvidual estate. 

In Bankruptcy. In the matter of Robert B. Hull, bankrupt. On pé- 
tition of Charles Cary, trustée, for review of an order of the référée 
vacating a prior order respecting the claim of the International Agri- 
cultural Corporation. Pétition granted, and order reversed and set 
.aside. 

See, also, 224 Fed. 796; 240 Fed. 101, C. C. A. . 

Clarence A. Fisher and Celsus Pomerene, both of Canton, Ohio, and 
John Huston, of Millersburg, Ohio, for trustée. 

James M. Butler, of Columbus, Ohio, and Robert I,. Adair, of 
Wooster, Ohio, for créditer. 

CLARKE, District Judge. This matter cornes before the court upon 
a pétition to review the finding and order of the référée entered on the 
23d day of June, 1915, setting aside and vacating the entry of an order 
of a former référée dated the 29th day of April, 1913, on the ground 

jg=3For other cases see same toplc & KBY-NUMBER In aU Key-Numbered Digests & Indexes 
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and for the reason that the earlier order was niade without jurisdic- 
tioii on the part of the référée to make the same. The facts essential 
to hâve in niind in deciding the question raised by this pétition for re- 
view are as follows : 

Robert B. Hull and H. F. Kyser formed a partnership early in the 
year of 1912 which was dissolved in the early fall of the same year 
when Kyser bouglit out Hull and assumed the liabilities of the firm. 
Among thèse liabilities were two claims, one of the Canton Buggy Com- 
pany for about $900, and one of the International Agricultural Cor- 
poration for about $1,200. Upon learning of the dissolution of the 
partnershîp, thèse two last-named creditors were not satisfied to accept 
Kyser as their sole debtor, and demanded and received notes signed % 
both Kyser and Hull. The International Agricultural Corporation re- 
ceived two notes for its claim ; both being signed by Kyser and Hull, 
and both dated the 31st day of Deceniber, 1912. 

On the llth day of January, 1913, Kyser filed a voluntary pétition 
in bankruptcy, and on the 14th day of January, Hull likewise filed such 
a pétition, and both were adjudicated bankrupts on the days the péti- 
tions were filed. On the 25th day of January, 1913, pursuant to prop- 
er notice, the creditors met with the référée in bankruptcy for the pur- 
pose of filing claims and electing a tru.stee, etc. The claim of the 
Agricultural Corporation was presented to the référée and he made 
the following entry upon proof of the claim, viz. : 

"Amoiint due .$1,100.73. Filed and allowed. 1/25/13. W. F. Kean, Référée 
in Baiilvruptcy." 

And the référée at the same time made the following entry upon his 

record : 

"In tlie Matter of Robert B. Ilull, lianlanipt. In Bankruptcy. The follow- 
ing claims hâve been presented and allowed : No. 18. The International Agri- 
cultural Corporation, $1,106.73." 

No entry seems to bave been made upon the other, the smaller note 
of the Agricultural Corporation, and it is not necessary to consider it. 
Afterwards, on the 18th day of April, 1913, the référée in bankruptcy 
sent the following notice to ail the creditors of R. B. Hull : 

"In tlié District Court of the TTnited States, for the Northern District of 
Ohio, Eastern Division. 

"In the Matter of Robert B. Hull, Bankrupt. 

"Notice is hereby given to the creditors of said bankrupt, that on the 29tli 
day of April, A. D. 1913, at my office in Wooster, Ohio, a hearing will be had 
to détermine individual and flrm' creditors, and especially to consider certain 
notes of the International Agiicviltui'al Coiiiortition and the Canton Buggy 
Company, the same being flrm debts of Kyser, Hull & Co., and for wlilch 
notes were given in December, i^rior to the bankruptcy proceedings by both 
Kyser and Hull, as individual creditors, and to détermine whetlier said claims 
are individual claims or not. 

"Wooster, Ohio, April 18, 1913. 

"W. F. Kean, Référée in Bankruptcy." 

By this notice the Agricultural Corporation was advised that on the 
28th day of April, 1913, at the office of the référée a hearing would be 
had— 
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"to détermine individual and firm creditors, and especially to consider cer- 
tain notes of the International Agrieultural Corporation, and the Canton 
Buggy Company, the same belng firm debts of Kyser, HuU & Co., for wliich 
notes were glven In December prior to the bankruptcy proceedlngs by both 
Kyser and HuU, * * * and to détermine whether said claims are Individu- 
al claims or not." 

This court concludes, from the snmmary of the évidence returned by 
the référée and from the additional évidence taken by him under direc- 
tion of the court, coupled with the failure of the Agrieultural Corpora- 
tion to introduce any évidence to the point that it did not receive the 
notice of the référée dated April 18, 1913, that such notice was duly 
received by the corporation. It appears from the record that the cor- 
poration did not attend or was not represented at the hearing of the 
référée on April 29th, when the entry quoted was made. 

Pursuant to the notice above quoted, dated April 18, 1913, a meeting 
of creditors was held on April 29th to consider the status which should 
be given to the Canton Buggy Company claim and the International 
Corporation claim, and the décision of the référée was as foUows : 

"On the 18th day of April, 1913, I gave notice to ail tbe creditors that a 
meeting would be held in m'y office In Wfwster, Ohio. on April 29, 1913. at 
10 o'clock a. m., to détermine whether certain notes signed by Robert B. Hiill, 
withln four months of the filing of pétition In bankruptcy should be allowed 
to pro rate with the individual creditors. This includes the Canton Buggy 
Company and the International Agrieultural Corporation. On this 29th day 
of April, came creditors and on argument of counsel I held that they should 
not so pro rate." 

In this entry it is plainly decided that the two claims considered 
should not be allowed as individual claims against the estate of HuU, 
but they were permitted to stand as partnership claims against the 
estate. 

The Canton Buggy Company, within the 10 days allowed by the rule 
of this court, filed its pétition for review of the décision of April 29, 
1913 ; but the Agrieultural Corporation did nothing whatever until 
May 19, 1915, when it filed an "application," praying that the entry of 
April 29, 1913, might be corrected by omitting the words "and Inter- 
national Agrieultural Corporation," tlius making it not applicable to the 
claim of that company, and leaving that claim under the allowance of 
January 25th, an individual claim against the estate of HuU. The 
grounds of this application are two: 

"(1) That the name, and so the claim, of the Agrieultural Corporation was 
Inserted in the entry by inadvertence and mistake. That no testimony was 
offered with respect tliereto, and that the référée supposed at the tinie the 
corporation was represented by eoimsel, when in fact it was not, and did not 
know of the order until May 17, 1915, and 

"(2) That the référée had no authority or jurisdiction to make the order. 
beeause there were no pleadlngs on file raising the question as to vv'hether 
the corporatlon's claim was that of an individual or firm ereditor, and no 
notice had been sent to the corporation udvising it that such question would 
be for hearîng." 

There is no évidence whatever in the record that the entry making 
the claim of the corporation a firm debt was so entered by inadvertence 
or mistake. Ail that appears in the summary of évidence as returned 
by the référée is that the corporation was not represented by counsel on 
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April 29, 1913, when the entry was made. As we hâve said, however, 
it must be found upon the évidence returned that the Agricultural Cor- 
poration received the notice of April 18, 1913, and, with that notice be- 
fore it, it was fully advised that the question of the status of its claim 
would be considered and decided at the meeting to be held on the 29th 
of April. 

On June 23, 1915, the référée, acting on the application of the Agri- 
cultural Corporation filed on May 19, 1915, set aside the order of the 
référée of April 29, 1913, giving as his reason that that order was im- 
properly entered, because the référée was without jurisdiction to make 
it, and the référée ordered that the Agricultural Corporation daim 
should stand as allowed in the entry of January 25, 1913, which would 
give it the status of an individual claim, and not a partnership debt. 

The trustée files his pétition to review this last entry by the référée, 
and it is this pétition for review which we are now considering. Sec- 
tion 57d of the Bankruptcy Act provides : 

"Clalms whlcli hâve been duly proved shall be allowed, upon recelpt of or 
iipon présentation to the court, unless objection to their allowance shall be 
made by parties in interest, or their considération be continued for cause W 
the court upon its own motion." 

It must be assumed that it was pursuant to this authority that the al- 
lowance of the claim by the référée was made on January 25, 1913. 
Paragraph "k" of this same section provides that : 

"Clalms which hâve been allowed may be reconsldered for cause and re- 
allowed or rejected in whole or in part, aecording to the equitles of the case, 
before but not after tlie estate lias been closed." 

Section 5, paragraph "g," of the act, provides: 

"The court may pennit the proof of the claim of the partnership estate 
against the individual estâtes, and vice versa, and may nïarshal the assets of 
the partnership estate and individual estâtes so as to prevent préférences and 
secure the équitable distribution of the property of the several estâtes." 

The décision of the référée setting aside the order of April 29, 1913, 
proceeds upon the theory that, because no pétition or other pleading 
was filed by the référée or créditer, raising for décision the question of 
the status of the Agricultural Corporation claimed, therefore the action 
of the référée was without jurisdiction. It distinctly appears from the 
record that the action taken by the référée in giving notice of the hear- 
ing on April 18, 1913, and in rendering his décision on April 25, 1913, 
was of his own motion ; but it appears from the record that ail persons 
in interest, including the Agricultural Corporation, were duly notified 
of the meeting to be held, and no pleading could set out more clear- 
ly that the question of the status of the claim of the Agricultural Cor- 
poration as an individual or a partnership claim was to be considered, 
that it was set out in the notice of April 18, 1913, which we hâve found 
that the corporation received. 

[1] We must assume that, in the interval between Janiiary 25th 
and the sending out of the notice on April 18th, it came to the knowl- 
edge of the référée that the claim of the Canton Buggy Company and 
that of the Agricultural Company grew out of the partnership which 
has subsisted between Hull and Kyser, and it seems clear enough that, 
vinder the provision of section 57, par. "k," it was compétent for the 
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référée, proper notice being given to ail persons in interest, to recon- 
sider his action in allowing tlie corporation claim and to reallow it or 
deal with it according to the equities of the case. And paragraph "g" 
of section 5 gives to the référée authority to marshal the assets of the 
partnership estate and individual estâtes, so as to prevent préférences 
and make équitable distribution of the property of the several estâtes. 

Thèse sections of the Bankruptcy Act seem sufficient authority for 
the référée to reconsider his action in originally allowing the claim, 
and if convinced that justice and equity required it, it was compétent 
for him to make the entry which he did on April 29, 1913. It would 
seem to be to subordinate substance to f orm to hold that the référée, 
due notice being given to ail concerned, could not do of his own motion 
in such a case as this that which the référée impliedly at least, considers 
it would hâve been compétent for him to hâve donc if a pétition or 
motion had been filed by the trustée or a créditer. 

The décision of the référée would be subject to review in one case 
precisely as the other under General Order in Bankruptcy No. 27 (89 
Fed. xi, 32 C. C. A. xxvii) and under Bankruptcy Rule No. 17 (89 Fed. 
viii, 32 C. C. A. xix) of this court, and it is quite impossible for this 
court to agrée with the référée in holding that because the question was 
raised in the manner in which it was the référée was without jurisdic- 
tion when he would hâve had jurisdiction if it had been raised by pé- 
tition or motion. 

[2] The real reason the Agricultural Corporation sought a review 
of the décision of the référée of April 29, 1913, very certainly was 
the décision by Judge Killits, giving to the claim of the Buggy Company 
the status of an individual as distinguished from a partnership claim 
against the estate of Hull, but the Buggy Company filed its pétition for 
review within the ten days prescribed by the rule of this court, while 
the Agricultural Company waited more than two years before taking 
any action to review the referee's order, and by this delay it voluntari- 
ly surrendered its right to review that order, and also whatever rights 
it may hâve had. 

It results that the prayer of the pétition for review will be granted, 
and the order of the référée of the 23d day of June, 1915, will be re- 
versed and set aside. 



In re SIMCOX, Inc. 

Ex parte COMPTROLLER OF STATE OF NEW YORK. 

(District Court, S. D. New York. July 13, 1917.) 

1. Bakkruptcy ©=5346— Proceedings — Claim Against Bankbupt. 

Where the state asserted a elalm for corporation taxes on the bank- 
ruptcy of a corporation, it is the duty of the bankruptcy court to reassess 
the tax, in case objection is made, regardless of its original assessment 
by the proper state authority. 

2. Taxation i®=>238 — Corporations — Exemption or Capital Used foe Manu- 

FACTUBING PURP0SE8. 

Where more than one-half of the business of a New York corporation 
was the maklng of women's clothes, such corporation is to that estent 

@=9For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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engagea in manufacturing, and hence, under Tax Law N. T. (Consol. 
Laws, c. 60) S 182, imposing taxes on the capital stock of corporations, Is 
liable to taxes on no more than one-half of Its capital stock ; section 
183 exempting local corporations to the extent of the capital actually 
employed in manufacturing. 

In Bankruptcy. In the matter of the bankruptcy of Simcox, Incor- 
porated. On claim by the Comptroller of the State of New York for 
corporation taxes. On pétition to review an order of the référée allow- 
ing the claim. Order reversed, and claim allowed for a lesser amount. 

Pétition to review an order of a référée in bankruptcy allowing the claim 
of the State of New York for taxes against the bankrupt estate under the tol- 
lowing circumstances : The bankrupt was a corporation, and as such liable to 
taxation under section 182 of the Tax Law of the state of New ïork. For 
two years, endlng respec-tively October 31, 1914, and October 31, 1915, the 
comptroller assessed the corporation $75 a year as a tax upon $100,000 of its 
corporate stock. This, together with $19.50 penalties, made a total sum due 
of $169.50, for which amount the state presented its claim to the rieferee. By 
section 182 of the Tax Law of New York it is provlded that every corporation 
shall pay to the state treasurer an annual tax ui)on the basis of its capital 
stock employed durlng the precedlng year within the state, and by section 183 
it is provlded that manufacturing corporations shall be exempt to the extent 
of the capital actually employed in this state in manufacturing or in the sale 
of the product of such manufacture. The trustée objected to the claim, and 
évidence was taken before the référée, on whlch it appears that the corpora- 
tion was in fact no more than a form for a dressmaker's establishment, which 
was conducted in the clty of New York. A part of the business consisted in 
making up raw material into women's clothes, and part consisted in im- 
porting from other countries made-up clothes and selling them. No évi- 
dence was introduced as to the proportion between the clothes manufactured 
by the bankrupt and those imported and sold, except in the foUowlng testi- 
mony: "Q. Can you tell me wliat percentage of your stock was manufactured 
by yourselves, and what percentage was obtained from manufacturersï A. 1 
eould not tell you exactly. Q. Approximatelyï A. It was more than half 
of it manufactured by us. Q. Much more than thatV A. Yes." The référée 
found that the whole tax was properly levied, and allowed the claim in fuU. 

Elkan Turk, of New York City, for trustée. 

Robert S. Conklin, of New York City, for comptroller. 

LEARNED HAxVD, District Judge (after stating the facts as 
above). [1,2] There can be no doubt of the power and duty of this 
court to reassess the tax in case objection is made, regardless of its 
original assessment by the proper state authority. New Jersev v. 
Andersen, 203 U. S. 483, 493, 494, 27 Sup. Ct. 137, 51 L. Ed. 284 
Such reconsideration must be upon évidence in this court going direccly 
to the merits. It hardly needs argument to show that the process 
of making clothes out of cloth is manufacture in the most literal sensé 
of the term, or that to the extent to which the stock was employed in 
that process the corporation should hâve been exempt. We hâve no 
évidence, however, of the proportion of the two, except that quoted, 
from which it appears without dispute that more than half had been 
employed in manufacturing. How much more than half it is impos- 
sible to say, but to the extent of one-half the estate is entitled to ex- 
emption. The tax will therefore be liquidated at the sùm of $84.75, 
and the claim wiil be allowed at that amount. 

Ordèr reversed ; claim allowed for $84.75. 
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MISSOURI DIST. TELEGRAPH CO. v. MORRIS & 00. 

(Circuit Court of Appeals, Blghth Circuit. April 12, 1917.) 

No. 4771. 

1. Evidence ©=419(11) — Paeol Evidence to Vart Weiting — ^Nature or Con- 

sidération. 

Where défendant Installed In plaintiflf's plant a watchman telegrapli 
signal, flre-alarm boxes, and fire-alarm register circuits, wlth necessary 
connections, and the c-ontract under which they were installed disclosed 
tlie service to be performed by défendant In connection vpith the vratchman's 
signais in détail, but was silent as to défendant'» services with référence 
to the flre-alarm register, except that défendant agreed to install it, paroi 
évidence was admissible that, as an additional considération for the con- 
tra(;t, défendant, upon receipt of the tire alarms at its central office, was to 
transmit thein to gongs with which it was connected in plaintlfE's englne 
room and the room occupied by its private tire department, aS paroi évi- 
dence may be introduced to show that the considération stated in a 
written instrument was not ail of the considération. 

2. Co.N'TKACTS <^^n<)(2) — Construction by Parties. 

Wliete défendant, in carrying out the contract, did transmit alarms to 
the eiigiue room and tire hall, and without such service the tire-alarm 
register would hâve been worthless, tlùs was a part of its duty under the 
contract, as contracts must be construed in accordance with the construc- 
tion given them by the parties themselves in acting under them. 

3. EsTOPPEL <S=378(1) — Omissions fbom Contract — Rétention of Contract. 

Phiintiff, by accepting and retaining possession of a triplieate copy of 
the contract for over two years, without objecting that it did not con- 
taiu ail of the terms intended to be incorporated therein, was not estopped 
from cUiiming that it did not express the full agreeraent of the parties, 
where it received at ail tlmes from défendant the services for which It 
clalnied it contracted. 

4. EsTOPPEL @=a7S(l) — Omissions from Contract — Performance. 

Défendant was estopped from contending that it was not bound to trans- 
mit such fire alarms where, durlng ail of the time it was operating the 
flre alarm System, it performed such sei^ices without objection, since It 
was its duty to make the objection itnmediately after the contract was 
executed. 

5. Damages <©=>23 — Bkeach of Contract — Damages Within Contemplation 

OF Parties. 

Where défendant Installed a fire-alarm System in plaintilî's plant, and 
contracted upon receipt of fire alarms at its central oillce to transmit them 
to plaintifC's englne room, the reeovery of damages for its négligent fail- 
ure to ,so transmit a fire alarm! could not be defeated on the theory that 
It had no notice that plaintiff would not maintaln at ail times suflldent 
water pressure to flght tires, and that it was not within the contemplation 
of the parties that plaintiff would rely upon notice from défendant to in- 
crease water pressure in its flre Unes, or would suffer damage by the 
engineer's failure to increase such water pressure. 

6. Evidence <©=»588 — Conclusivbnesss on Jury. 

Where, in support of its contention that such damages were not within 
the contemplation of the parties, defendant's witness, under whose super- 
vision the gong was placed li\ tbe englne room, testltied that he did not 
know what it was placed there for, or what the gong was placed in the 
firé hall for, the jury was not bound to accept such testimony, as the 
loglcal déduction therefrom was that défendant did- not know why It 
transacted any business at ail with plaintiff. 

gssFor other cases see same topic & KEY-NTTMBER In ail Key-Numbered Dlgests & Indexe» 
243 F.— 31 
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7. Damages <S=5l8S(3) — Evidence — Conséquences of Neglicîence. 

In an action for a flre-alarm company's négligent fallure to transmit a 
flre alarm received at its central office to plaintiff's englne room, resulting 
in the engineer failing to supply sufficlent pressure to flght the tire, 
where there was at>undant évidence to sustain a finding that, if the 
engineer had been promptly notlfied of the flre, he would hâve been able to 
fùmish sufficient pressure to extinguish the tire while It was conflned to 
the motor box in which it originated, and no damages were allowed for 
the destruction of the motor box, the damages were not so spéculative 
and dépendent upon changing, uncertain, and undeterminable contlngen- 
cies as to defeat a recovery. 

8. Tbial <g=»192 — Instructions — Statement as to Undisputed Facts. 

Where the contract between the parties was sllent as to the services to 
be performed by défendant in connection with its flre-alarm System, and 
when the charge was glven every one connected with the trial knew that 
the written instrument dld not contaln the complète contract between 
the parties, the court commltted no error in so telllng the jury. 

9. Appeal and Bbbob ®=j1062(4) — Habmless Ebbob — Submission of Ques- 

tions or Law. 

Though, as there was no dispute as to the real considération moving 
from défendant to plalntifiC for such contract, it might not hâve been error 
for the court to tell the Jury that the transmission of such flre alarma 
should be considered a part of the considération, the submission of this 
question to the Jury was not error of which défendant could complaln, 
where they found the contract to be Just what the court would hâve been 
obUged to tell them it was, especially where the Jury were requlred to 
détermine the speclflc issue as to whether the want of water pressure was 
caused by the failure to receive the requlsite notice from the défendant, 
and whether. If the pressure had been sulHcient, the flre could hâve been 
conflned to the motor box In which It originated. 

10. Négligence <S=>136(26) — Gontbibutobt Négligence — Questions tob 

JUEY. 

The Question of contrlbutory négligence Is usually one of fact for the 
jury. 

11. WlTMESSES <g=>2.S7(4) — EXAMINATION — QUESTIONS ASSUMINQ FACTS. 

In an action against a flre-alarm company for failure to transmit a flre 
alarm to plalntlfC's engine room, where a witness testifled that when he 
flrst discovered the flre it was conflned to a motor box, a question asked 
him as to how long it was after he got back up to the motor box before the 
flre spread to a leaf-lard cooler, was not objectionable as assumlng with- 
out testimony, and in the face of the physical facts, that the flre originat>- 
ed in the motor box. 

12. Appeal and Erboe ®=501(4) — Hjecoed — Pbesentation or Exceptions. 

A contention that the court in its charge assumed a fact cannot be re- 
viewed where it does not appear from the record that any exception was 
taken to such statement. 

13. Evidence iS=>131 — Admissibilitt — Conditions Aftbb Injuet. 

In an action against a flre-alarm company for négligent failure to trans- 
mit a flre alarm to plaintiff's engine room, resulting in the engineer fail- 
ing to fumish sufficient water pressure, tliere was no error in admlttlng 
évidence of a test of the water pressure just prior to the trial, where the 
évidence tended to show that the conditions were the same and plaintill 
had ofCered to let the défendant malîe the test Itself at plaintiff's expense. 

14. Evidence <gs=>183(2) — Sbcondabt Evidence — Admissibilitt or Evidence 
OF Dksteuction of Pbimaby Evidence. 

Where defendant's employa, in charge of its central office, testifled aa 
to what he read upon the tape on which the flre alarm was registered, it 
was not error to admit his testimony that he bumed the tape, as the record 

4=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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thereon was the original and best évidence of the lire alaiiu, and It was 
proper to show its destruction in order to make tlie testiinouy of the 
wltness compétent. 

15, Damages ®=»214 — Instructions — Réduction of Damages. 

In such action, the instruction given by the court on the question as to 
plaintiff's duty to notify the engine room by means of a push button and 
buzzer installed by Itself held as favorable to défendant as it could ask. 

16. CoNTBACTS <g=»275 — Performance — Degree of Cake Eequibed. 

Where défendant installed a flre-alarm System, in plaintitf's plant, and 
agreed upon receipt of tire alarms to transmit them to défendants en- 
gine room and fire hall, défendant was only requlred to exercise ordinary 
care, but the care to be exercised must be considered witli référence to 
the surrounding circumstances, and, as any sen'ice but prompt sen'lce 
would be worthless, prompt service was required. 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Action by Morris & Co. against the Missouri District Telegraph 
Company. Judgment for plaintifif, and défendant brings error. Af- 
fîrmed. 

Percy B. Eckhart, of Chicago, 111., and P. E. Reeder, of Kansas City, 
Mo. (Albert T. Benedict, of New York City, and Edwin Camack, 
Maurice H. Winger, and New^ Miller, Camack & Winger, ail of Kan- 
sas City, Mo., on the brief), for plaintifif in error. 

M. W. Borders, of Chicago, 111., and Frank P. Sebree, of Kansas 
City, Mo. (Borders, Walter & Burchmore, of Chicago, 111., and Sebree, 
Conrad & Wendorff, of Kansas City, Mo., on the brief), for défendant 
in error. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

CARLAND, Circuit Judge. Défendant in error, hereafter called 
plaintifif, sued plaintiff in error, hereafter called défendant, to recover 
damages resulting f rom a iîre in its packing house at Kansas City, Kan., 
which damages it is alleged were caused by the négligence of the de- 
fendant. The plaintifif recovered a verdict, and the défendant has 
brought the case hère assigning error. 

At the commencement of the trial in the court below counsel for de- 
fendant moved the court orally for judgment in its favor upon the 
pleadings. The grounds of the motion were (a) that the written con- 
tract set forth in the complaint did not impose upon the défendant any 
duty such as was alleged to hâve been violated by it ; (b) that the dam- 
ages claimed were not the proximate resuit of the alleged violation of 
duty; (c) that the damages sustained were sa spéculative and uncertain 
as to be impossible of ascertainment. Thèse same questions were sub- 
sequently raised by objections to the introduction of évidence, requests 
to charge, and also by motion for a directed verdict. We prefer to 
consider the same generally, regardless of how the questions were rais- 
ed. Looking at the évidence in its most favorable aspect with refer- 

€=>For otber cases see same topic & KEY-NUMBËR In ail Key-Numbered Digests & Indexes 
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ence to the case of the plaintiff, as we are bound to do on a motion for 
a directed verdict, the f ollowing facts appear f rom the record : 

Since 1905 the plaintiff has maintained and operated a packing plant 
at the city of Kansas City, Kan., and in connection therewith has con- 
ducted the business of buying and slaughtering cattle, hogs, and sheep, 
dressing, curing, and preparing the méat for food, and manufacturing 
the by-products thereof. The plant consisted of 20 buildings, varying 
in size from 20 feet by 40 feet to 150 feet by 175 feet. The buildings, 
widi a few exceptions, were six stories high with basement separated 
by fire walls. Ever since the plant started, in 1905, the plaintiff has 
maintained a fire department of its own located on the third floor in 
building No. 12. From five to seven men are employed as firemen. 
The firemen hâve a room located as above called the fire hall, in which 
they sleep at night. The firemen wei^e on duty on holidays and Sun- 
days as well as vs^eek days. The department was equipped with a full 
fire hall equipment. A fire gong was placed therein by the défendant 
14 inches in diameter. This gong connects with the central office of the 
défendant by an electric wire. It has no other connection. There were 
in the fire hall also a tape register and téléphone placed therein by the 
défendant. The tape register is connected with the central office of the 
défendant and with no other place. 

The plaintiff also maintains in its plant a room called the engine 
room, about 500 feet south of building No. 11, in which the fire in con- 
troversy occurred. The engine room i s equipped with ice machines, 
pumps, and generators. In each corner of building No. 11 were risers 
or water pipes for fighting fire. Fire hose was attached to thèse pipes 
on each floor. Thèse water pipes were connected directly with pumps 
in the engine room. There was a continuons water pressure of from 20 
to 40 pounds maintained in thèse water pipes. The pumps are connect- 
ed with the Kaw river and also with the city water System. The risers 
or pipes spoken of are six inches in diameter. There was no communi- 
cation from the fire hall to the engine room by téléphone. The défend- 
ant had installed in the engine room a fire gong and ticker service. 
The gong was 14 inches in diameter. The ticker service was the same 
as in the fire hall. 

It was the invariable practice of the défendant at 6 o'clock in the 
morning and at 5 :30 o'clock in the evening to test the fire-alarm service 
thus installed. The plaintiff itself placed in the fire hall and in the en- 
gine room a four-inch buzzer bell, so that the fact could be verified as 
to whether the engine room and the fire hall had feceived the same no- 
tice, when a test was being made. A wire ran from the fire hall into the 
engine room', which connected thèse bells or buzzers. 

The défendant owns and opérâtes Night Watchman's Telegraph Sig- 
nal and Fire-Alarm Boxes, also Pire-Alarm Register Circuits. It 
installs thèse boxes and fire-alarm register circuits in large manufac- 
turing and mercantile plants, and, for a rental agreed upon, perf orms a 
service in connection therewith which has for its only object fire pro- 
tection. January 1, 1910, défendant entered into a written agreement 
with the plaintiff as f ollows : 
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"That for the wmsideratlon hereinafter nanied. the District Company 
agrées, at its owu expense, to promptly plâtre on tlie premlses of the sub- 
scriber at — 

BoxeR. F. A. Registers. 

Chicago, lUs 172 2 

St. Joseph, Mo 52 1 

East St. Louis, 111s 5;5 1 

Kansas City, Kaii 48 1 

Night Watchrnan'.^ Tolef-'raph Signal and lîlre-Alarm Boxes and Fire Alarir. 
Register Circuits, vvitli ail necossary wlre connections and other apparatus for 
the efficient workiiig of the sanie. 

"The District Company finther agrées to install such Ixwes, g07igs, and 
registers as may be ordered by the sul)scilber, on premises hereafter acquired 
by subscriber, at priées herein provided for. 

"The watchmaii of the said subscriber shall eommunicate with the central 
office of the District Company by nieans of the said signal boxes, at such in- 
ter\-als duiing the night, commenciiig at <> o'clock p. ni., and ceasing at 7 
o'cloclî a. ni., Snndays and holidays included, as shall froni time to time be 
detei-mined ujion by said sul)scriber, and by the same reported in writing to 
the office of the District Company. 

"The District Company shall receive the signais of the watchman or other 
person for the time being in charge of said premises, and record the time when 
the same shall be so received ; and in default of such Avatehman, or other 
person in charge as aforesaid, making such signais within ten minutes of 
the time after said signal is due according to the list then in forée betwoen 
the said parties, and said District Comiiany shall and will forthwlth send its 
roundsman to the premises and ascertain the cause of such failure or neglect 
of signaling. 

"The District Company further agrées to fnrnish to the said subscriber a 
daily rcyiort in writing. showing the several times at whieh signais were re- 
ceived during the préviens night, and also the excuse or explanation glven 
by the watchman for any failure to signal as aforesaid. 

"In case of accident or disal)ility of the watchman of the said subscriber. 
the said District Company will funiish a temporary watchman, for which a 
reasonable charge shall be macle. 

"The said subscriber hereby agrées to pay for such service the sum of 
eighteen ($18.00) dollars per annnm for each corabination tire alarm and 
watch service box; one hundred (-lîlOO.OO) dollars per annum for each gong 
and register circuit with one location ; and tifty ($30.00) dollars per annum for 
each additional gong and register location on such circuit, for the period of 
five (5) years and thereafter until one year's notice has been given In writing by 
the subscriber of a désire to terminate thls contraet. Payments to be made 
mouthly. 

"Additional boxes will be installed as ordered by subscriber, who hereby 
agrées to pay for each such added box eighteen ($18.00) dollars per year. 

"The said subscriber also agrées to reindnirse said District Company for 
any change or altérations niade after installation and approval of same, where 
such changes are made to acrcommodate altérations In subscrlber's premises. 

"Thls agreement shall be effective as of January 1, 1910, and cancels aU 
agreements heretolore made between the subscriber and any assoclated Dis- 
trict Company for fire-alarm and watch service in the plants herein named. 

"It is further agreed that, in the event of the destruction by tire or other 
casualty of any portion of the aforesaid premises, the rental hereunder shall 
be reduced in the proportion that said boxes are thereby rendered out of serv- 
ice, at the rate per box provided for by this contraet. 

"It is further understood and agreed that the said instruments, and ail 
wires and other apparatus, hereto, shall be and remain the sole property of 
the District Company ; and the said subscriber hereby authorlzes and empow- 
ers the District Company, or its agents or assigns, to enter any building and 
remove the said instruments, provided that the said subscriber shall hâve 
failed to pay over to the District .Company the stipulated rental monthly 
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aforesaid, or any other charge for service or expendltures that the said 
District Company may hâve been called upon to perform, elther by signal 
or that hâve accrued under any of the provisions of thls contract." 

As the name of the boxes indicates, they performed two functions, 
viz. watchman's telegraph signal described in détail in the above con- 
tract and fire-alarm service. To give the fire alarm the watchman or 
other person, in accordance with permanent directions on the fire-alarm 
box, would break a glass thereon and turn a certain lever to the right. 
By so doing the number of the box vi^ould be recorded on the same tape 
that received the watchman's signais in the central office of défendant, 
but, in place of registering the number of the box once, it would regis- 
ter the number eight times. When a fire alarm was received at the cen- 
tral office from the plant of the plaintiff, it was the duty of the operator 
of défendant at the central ofïïce to throw a switch, requiring but a 
fraction of a second, and thereby turn the fire-alarm signal back to the 
plaintiff's fire hall and engine room, the whole opération requiring about 
thirty seconds. Over the objection of defendant's counsel, plaintiflf 
was permitted to show that défendant had been for five years prior to 
January 1, 1910, for a rental agreed upon perfomiing watchman's signal 
and fire-alarm service as above detailed. While this service was being 
performed as indicated the written contract above set out was execut- 
ed, there being no change in the manner of service except that instead 
of the téléphone the défendant installed, in connection with the fire- 
alarm service, a gong and register line in the plant of the plaintiff to 
connect with its central office. 

Laying aside the manner in which the watchman's signais were made 
and recorded as not being involved in the présent action, the manner of 
receiving and reporting fire alarms was as follows: The defendant's 
central office was located in a room also occupied by the Western Union 
Telegraph Company at the Livestock Exchange, Kansas City, Kan. 
There is a table in the central office on which are placed a séries of 
registers. Thèse registers are electrical instruments that record the 
number of the box puUed by the watchman in the plant of the plaintiff. 
There was one register for each plant for which a fire-alarm service 
was being rendered. At the time of the fire hereinafter mentioned 
there were about twelve registers. 

The register in connection with the fire-alarm service rendered to 
the plaintiff was connected with the fire hall and engine room of 
the plaintiff by wire. There was a wire that connected with the 
watchmen's boxes which permitted the fire-alarm signal to corne to 
the central office, and there was also another wire that connected the 
central office with the registers and gong in the fire hall and engine 
room. There was no connection between the plant of the plaintiff and 
the central office of the défendant for fire-alarm purposes except the 
wire which operated the gong and register. The gongs in the fire hall 
and engine room were for the purpose of notifying the fire hall and 
engine room that a fire-alarm signal was coming. The gongs could 
not be rung except by the operator in the office of the défendant. The 
défendant had installed in the plant of the plaintiff 48 of the watch- 
man's telegraph signal and fire-alarm boxes. Under ordinary circum- 
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stances if a fire alarm would be signaled from one of the boxes in 
Lhe plant of the plaintiff to the central office, the operator receiving 
the signal would communicate it to the fire hall and engine room with- 
in eight or ten seconds. 

On July 7, 1912, one Sheldon, 19 years of âge, was the manager 
and in charge of the central office of the défendant at the stockyards 
exchange, Kansas City, Kan. He had two employés assisting him in 
the work, M. Q. Williamson and M. W. Allie. They performed the 
services hereinbefore indicated for about 50 subscribers. The plain- 
tiff was one of them. The ordinary duty of the employés was to 
place upon large sheets of paper, which had the numbers of the fire- 
alarm boxes in any particular plant therecn, the time that any par- 
ticular watchman would pull a box in any particular plant. Thèse 
reports would be coming in practically ail day. On the day in ques- 
tion Sheldon's assistant Allie was absent for the day ; Williamson was 
on duty that day, but at about 12:07 tol2:10 o'clock went out for his 
luncheon. After Williamson left, Sheldon, the only remaining em- 
ployé, took his lunch and went to a place in the central office 15 or 
20 feet from the fire-alarm register. Sheldon did not hear any fire 
alarm from the time he commenced eating his luncheon. 

While Sheldon was eating his lunch, and about 12:22, there came 
a call from plaintiff's plant over the téléphone, which was received 
by an employé of the Western Union, who told Sheldon that the plain- 
tiff was on the 'phone and wanted to talk about a fire. Sheldon went 
to the 'phone, and the plaintiff asked if he (Sheldon) got the fire alarm. 
Sheldon answered, "Yes." That is ail there was said on the 'phone. 
In fact, Sheldon did not know that a fire alarm had been received. 
He then went to the register to see if a signal had been recorded, and 
found that while he was away eating his lunch three separate fire- 
alarm signais had been received from the plant of the plaintiff, and 
not one of them had been turned back to the fire hall or engine room 
of the plaintiff. Sheldon then notified the city fire department of Kan- 
sas City, Kan., and burned the tape upon which was recorded the fire 
alarms. 

A few minutes after noon of July 7, 1912, Mr. Clark, the motor 
tender who was looking after the varions motors in the plant of the 
plaintiff, while he was going around to see that they were oiled and 
in proper condition, went from building No. 10 into No. 11 on the 
fifth floor to examine a motor, when his attention was directed to 
smoke coming from a motor box in which was a motor that f ur- 
nished the power to operate a System of fans in a lard cooler. The 
box was up against the ceiling and was four feet square. There was 
no flame discernible at that time. Clark immediately ran to the fire 
hall, which was on the third floor of building No. 12 adjoining build- 
ing No. 11. In the fire hall were four or five firemen, and on his 
way to the hall he was "hollering" fire! The firemen immediately 
secured their spanners, and followed Clark to the fire. Clark esti- 
mated that it took one minute from the time he discovered the smoke 
until he and the firemen were back at the motor box. Robert Hooper, 
chief of plaintiff's police, who was coming up the stairway to the fire 
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hall to eat his lunch, heard Clark cry fire in coming to the fire hall, 
and he immediately ran to a window and called to his assistant, whom 
he had left on the loading deck, to pull one of thèse fire alarm boxes. 
When Hooper reached the window he saw Henry Haberle, a fireman, 
turning in a fire alarm through one of the combination boxes of the 
défendant. The time of giving the first alarm is definitely fixed at 
12:00 o'clock and eiglit minutes by Hooper 's watch, and 12:09 by the 
time of the défendant. Upon reaching the scène of the fire the fire- 
men coupled up 50 feet of hose that reached vvithin 25 to 30 feet of 
the motor box, but tliere was no fire pressure in the water pipes, and 
as a resuit the water merely ran over the end of the nozzle, not even 
reaching the motor box. The assistant fireman then immediately ran 
and turned in another fire alarm. In the meantime the firemen pro- 
cured 50 feet of hose from another corner of the room, and put it on 
the first section, and again turned on the water, but there was no 
pressure. The assistant fireman turned in a third fire alarm. Then 
one of the firemen climbed up and opened the motor house door, and 
the smoke and fiâmes shot out. The testimony showed the pumps in 
the engine room were able to furnish and throw 300 gallons of water 
per minute 120 feet. 

After the second hose was obtained and attached, and there still 
being no pressure, the assistant fireman ran down five flights of stairs 
to the engine room, which was distant 650 feet, and notified the en- 
gineer of the fire, and, the pumps and apparatus being in good condi- 
tion, a fire pressure was immediately given ; but by this time the 
smoke drove the firemen out of the room vvhere the fire occurred, some 
being compelled to go down the fire escape, and others being carried 
out to avoid sufi^ocation. 

There are many other facts in the record which sustain the verdict 
rendered, but the foregoing statement is deemed sufïicient to présent 
the important questions in the case. It is not disputed but that there 
was ample évidence to sustain the verdict of the jury as to the amount 
of damage which resulted from the fire if any damages were recover- 
able. There was also ample évidence to sustain the claim of the 
plaintiff that, had the fire-alarm signais which were transmitted to 
the défendant at its central ofiice been immediately turned back to the 
engine room of the plaintiff, a sufiicient water pressure would hâve 
at once been obtained to hâve extinguished the fire while it was con- 
fined to the motor box. No damage was allov/ed for the destruction 
of the motor box. The négligence of which complaint is made is, of 
course, the failure of the operator at the central office of défendant 
to give the engine room in the plant of the plaintifif immédiate notice 
of the fire alarm, so that sufficient water pressure could b» supplied 
to extinguish the fire. 

Turning now to the written contract hereinbef ore mentioned, it 
will be seen that it discloses the service to be performed by the de- 
fendant in connection with the watchman's signais in détail. When 
we come, however, to the service to be performed by the défendant 
with référence to the fire-alarm register, we find that the contract is 
silent except as to the fact that the défendant agrées to install a fire- 
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alarm register. This being the condition of the written contract, coun- 
sel for défendant raise the point that the written contract nowhere 
provides that the défendant should perform the duty which it is 
alleged the défendant failed to perform. 

[1, 2] It is further contended in this connection that paroi testi- 
mony is not admissible to vary, contradict, add to, or quahfy the terms 
of the written instrument, and the learning upon the question of latent 
and patent ambiguity has been cited from 1630 (L,ord Bacon's Rule 
23) to the présent time. There is no doubt about the rule, but, as is 
true of most rules, it has numerous qualifications as weil established 
as the rule itself. Among thèse qualifications; is the one that permits 
the introduction of paroi testimony to show that a written contract 
was without considération or that the considération stated in the writ- 
ten instrument was not ail of the considération. In Richardson v. 
Traver, 112 U. S. 431, 5 Sup. Ct. 206, 28 L- Ed. 804, it was said: "It 
is elementary learning that évidence may be given of a considération 
not mentioned in a deed, provided it be not inconsistent with the con- 
sidération expressed in it." 1 Greenleaf on Evidence, 286; 2 Phil- 
lips on Evidence, 353 ; Mills v. Dow, 133 U. S. 423, 10 Sup. Ct. 413, 
33 L,. Ed. 717; Pire Insurance Association, Ltd., v. Wickham, 141 
U. S. 564, 12 Sup. Ct. 84, 35 h. Ed. 860. The written contract pro- 
vided that the défendant should install one fire-alarm register circuit 
in the plant at Kansas City. The inquiry naturally arises, what for? 
The contract does not specify the purpose of its installation, and mère 
installation would be worthïess unlcss some service was to be per- 
formed in connection therewith. It then becomes material to in- 
quire if there was any other considération than the mère installation 
of the register circuit which the défendant was to perform for the 
annual rental of $18 for each watchman's signal and fire-alarm box, 
and $100 per annum for each fire-alarm register. It is proven that 
there was an additional considération to be given by the défendant 
by the fact that the défendant performed a service in connection there- 
with, without which the fire-alarm register would hâve been worth- 
ïess. It was compétent to show this additional considération by paroi 
testimony, as it was not inconsistent with the written contract and de- 
fendant admits that the service was performed as proven. If the de- 
fendant had sued the plaintiff for the $100 rental and the plaintifï 
had sought to défend by showing tliat the written contract was void 
for want of considération to be performed by the défendant, certainly 
in such a case the défendant would be allowed to show just what the 
considération was as understood and acted upon by both parties to 
the contract. We hâve no doubt that paroi testimony was compétent 
to show the actual considération for the contract on the part of the 
défendant, and that the contract must be construed in accordance with 
the construction given to the same by the parties themselves in acting 
under it. 

[3, 4] It is next contended that plaintiff, by accepting and retaining 
possession of a triplicate copy of the original contract in question for 
a period of over two years, without making any objection that it did 
not contain ail of the terms intended to be incorporated therein, there- 
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by ratified said contract, and accepted it according to its terms, and 
is now estopped froni claiming that it does not express the agreement 
Df the parties. There is not a single élément of estoppel in the con- 
duct of the plaintiff, for it received at ail times from the défendant 
the service for which it claims it contracted. If either party should 
be estopped it should be the défendant, as during ail the time men- 
tioned it performed the service contended for by plaintiff without ob- 
jection. If the défendant was ever going to say that the contract did 
not provide for the performance of the service for which the plain- 
tiff was paying, it was its duty to make the objection immediately after 
the contract was executed or f orever after remain silent. 

[5, 6] It is next contended that the plaintiff should not be permit- 
ted to recover in this case for the reason that the évidence does not 
disclose that the défendant had any notice that the plaintiff would not 
maintain at ail times sufficient water pressure to fight fire, and it was 
not within the contemplation of the parties when the contract was exe- 
cuted that the plaintiff would rely upon notice from the défendant to 
increase the water pressure in its fire lines, or that the plaintiff would 
suffer damage by reason of the failure of the engineer of the plaintiff 
to increase the water pressure in its own fire-fighting system. In con- 
sidèring this contention, it must be borne in mind that the whole serv- 
ice rendered by défendant to plaintiff and for which it was paid was 
to discover fire and prevent the spread thereof after discovery. It 
would be contrary to the common knowledge and expérience of man- 
kind to expect that the plaintiff would at ail times keep up a sufficient 
water pressure to fight fire when there was no fire. It would be con- 
trary to the gênerai practice of fire departments generally. To say 
that it was not within the contemplation of the parties that the plaintiff 
would rely upon notice to the engine room so as to increase the water 
pressure would be to say that the officers and employés of défendant 
did not know why it placed a gong in the engine room. It is true that 
the witness Brownson, under whose supervision the gong was placed in 
the engine room, testified that he did not know or learn what the gong 
as placed in the engine room for, when it was so placed, and he also 
testified that he did not know what the gong was placed in the fire hall 
for. The logical déduction from this testimony is that the défendant 
did not know why it transacted any business at ail with the plaintiff 
or for what purpose. The jury was not bound to follow such testi- 
mony when we consider that the only object for which plaintiff paid the 
défendant thousands of dollars per annum was fire protection. Con- 
ceding, for the sake of argument, that défendant did not know that 
the plaintiff at ail times did not maintain a sufficient water pressure 
to fight fire, nevertheless it received thousands of dollars annually 
from the plaintiff for notifying it of the discovery of fire in its plant 
immediately, as the service was worth nothing unless performed with 
the utmost promptness. It is not compétent, therefore, for the de- 
fendant, in the face of undisputed négligence, to say that it did not 
know for what purpose the plaintiff wanted the service performed. It 
was the défendant's duty to give the notice; the plaintiff 's duty to 
make such use of it as the circumstances demanded. 
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[7] It is next contended that the évidence in the case, with respect 
to the particular point at which the fire might hâve been stopped in the 
event the water pressure had been adéquate, is indefinite and uncertain, 
and the damages sought to be recovered are so spéculative and dépend- 
ent upon numerous, changing, uncertain, and undeterminable contin- 
gencies that the most the jury could do and did do was to guess at the 
amount of the damage vv'hich might hâve been occasioned by the fail- 
ure of the engineer to increase Ûie water pressure; consequently the 
court should hâve hmited the amount of the recovery in any event 
to nominal damages. It is true that the défendant did not start the fire 
that destroyed plaintiff's property, but, contrary to the facts in the 
téléphone cases cited (Volquardsen v. lowa Tel. Co., 148 lowa, 77, 126 
N. W. 928, 28 L. R. A. [N. S.] 554; S. W. Telegraph Co. v. Thomas 
[Tex. Civ. App.] 185 S. W. .396; Providence Washington Ins. Co. v. 
lowa Tel. Co., 172 lowa, 597, 154 N. W. 874, and others), there is 
only one fînding which must be made in order to establish the négli- 
gence of the défendant as the proximate cause of the destruction by 
fire of the property for which damages were recovered, and that is the 
finding that the engineer at the engine room, if he had been promptly 
notified of the fire, would hâve been able to furnish sufficient water 
pressure and extinguish the fire while it was yet confined to the motor 
box. There is abundant évidence to sustain the finding of the jury 
upon this question. In this connection it must be borne in mind that 
téléphones are not rented for the spécial purpose of notifying the lessee 
of the discovery of fire. 

In the Volquardsen Case, supra, the Suprême Court of lowa said : 

"Of course, 1£ the failure to put out the fire was the direct and natural con- 
séquence of the unreasonable delay in maklng the connection (téléphone), then 
there could be no doubt as to defendant's liabllity." 

In the téléphone cases it appeared that there were several links in 
the chain of séquences that were involved in doubt and spéculation. 
In the présent case the whole service for which défendant was paid 
was to notify the plaintifï of the discovery of fire, and the évidence 
does not leave the question as to whether the engineer of plaintifï, if 
he had received the notice of fire in time, could hâve furnished suf- 
ficient water pressure to extinguish the fire while confined to the motor, 
in doubt and spéculation. 

[8, 8] It is next contended that the trial court committed prejudicial 
error in submitting the construction of the con tract sued upon to the 
jury, and in instructing the jury that the written instrument dated Jan- 
uary 1, 1910, did not contain the complète contract of the parties. At 
the time the charge was given to the jury every one connected with 
the trial knew that the written instrument did not contain the com- 
plète contract between the parties, and the court committed no error 
in so saying. As there was no dispute as to what the real considér- 
ation moving from the défendant to the plaintifif was, it would not 
hâve been error perhaps if the court had stated to the jury that the 
service actually rendered by the défendant to the plaintifï under the 
contract should be considered a part thereof. It would hâve been 
obliged to say this if it construed the contract itself, but, even if it 
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be conceded that it was the duty o£ the court to so state to the jury, 
still the error, if any, in submitting the question to the jury was not 
error of which the défendant can complain, because the jury found 
the contract to be just what the court would bave been obHged tp 
tell them it was if he had not submitted the f[uestion to them. The 
jury, moreover, were not given a roving commission to create a con- 
tract upon guess or conjecture, for the reason that the court submit- 
ted the spécifie issue to the jury as to whether or not the want of 
water pressure was caused by the failure to receive the requisite no- 
tice from the défendant, and as to whether if water pressure had been 
sufficient the fire could hâve been confined to the motor box. 

[10] It is next contended the court should bave directed a verdict 
for the défendant because ail the évidence offered by the plaintiiï dis- 
closed as matter of law that the damage claimed to bave been sus- 
tained by it was caused and directly contributed to by its own négli- 
gence and that of its agents and servants. In regard to this conten- 
tion it is clear that the facts in évidence were not such as would hâve 
allowed the court to décide as a matter of law that the plaintiff was 
guilty of contributory négligence. The question of contributory négli- 
gence is usually a question of fact for the jury, and it cannot be said 
that ail reasonable men would bave decided that the plaintiiï was guil- 
ty of contributory négligence, when under a proper charge 12 men 
hâve already said that it was not. Upon this question it also ma}^ 
be remarked that plaintiff paid many thousands of dollars per annum 
under the written contract so as to be notified of the discovery of fire 
in its plant, which was the business the défendant was engaged in, 
and the contract between the parties. The plaintiff had a right to rely 
upon and receive such notice at the engine room and fire hall. Its fire 
department and its fire equipment was of no value or use unless this 
service was promptly performed by the défendant. When the service 
that was to be performed promptly by the défendant and upon which 
plaintiff relied failed, it is not strange that there was some delay or 
want of prompt action in tuming to other means for putting out the 
fire. Défendant cannot be heard to criticize the acts of the plaintiff 
in putting out the fire toc severely when thèse acts resulted from the 
failure of the défendant to perform its duty towards the plaintiff. 

It is next contended that the burden of proof was on the plaintiff 
to show by a prépondérance of the évidence that it was the négli- 
gence of the défendant, and not its own négligence, or that of its 
servants, inévitable accident, or some other cause, which was the prox- 
imate cause of the damage ; and the court should hâve directed a ver- 
dict for the défendant because, under ail of the évidence, the jury was 
compelled to and did render a verdict based solely upon guesswork, 
spéculation, and conjecture as to the proximate cause of the damage. 
This contention needs but little considération. It is, of course, true 
that the burden of proof to show négligence was upon the plaintiff and 
the jury were so told. The amount of the damages was not contested 
seriously. The évidence in regard to the négligence of the défendant 
was undisputed, and the real question for the jury was as to whether, 
if the engineer had received the fire notice as it was delivered to the de- 
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fendant, he could hâve f urnished sufficient water pressure to extinguish 
the fire while confined to the motor box. The évidence upon this ques- 
tion was not a matter of guess or spéculation, but there was direct 
testimony upon which the jury could find the fact. 

It is next contended that the court erred in permitting witnesses to 
testify upon the assumption that the fire spread from the motor box 
to the lard cooler, and in assuming in his charge to the jury that the 
fire originated in the motor box and spread from the motor box to the 
lard cooler, without any testimony in support thereof, and in face of 
the physical facts disclosed by the évidence that the fire actually did 
originate in the walls of the lard cooler. When the question was put 
to the witness Hooper which assumed that the fire spread from the 
motor box to the leaf-lard cooler, an objection was made by défendant 
that it was assuming a fact not proven. This objection was sustained. 
[11,12] The witness Clark when upon the stand was asked the 
question : "Mr. Clark I wish you would give the jury your best recol- 
lection as to how long it was after you got back up to the motor box 
before the fire spread to the leaf-lard cooler." Answer: "Within eight 
or ten minutes." This question was objected to as leading, suggestive, 
calling for a conclusion, and assuming something not shown. The ob- 
jection was overruled, and an exception taken. But Clark had already 
testified, without objection, that when he first discovered the fire it 
was confined to the motor box, so that it was not objectionable to ask 
Clark how long after he got back to the motor box was it before the 
fire spread to the leaf-lard cooler. There was no error in this ruling. 
In regard to the court assuming in its charge that the fire started in the 
motor box, it does not appear from the record that there was any ex- 
ception taken to such statement. 

[13] It is next contended that the court erred in admitting any évi- 
dence or proof of the test of the water pressure made just prior to 
the trial, which testimony was given by the witnesses Willard and 
Mercier. We see no objection to the admission of this testimony. 
American & English Enc. of Law, vol. 12, pp. 401, 402. The évidence 
tended to show that the conditions when the test was made were the 
same as when the fire occurred, and the plaintiff offered to let the de- 
fendant make the test at the expense of the plaintiff and report the 
same thereof to the court and jury, and the ofïer was refused. 

[14] It is next contended that the court erred in admitting the testi- 
mony of the witness Sheldon to the eflfect that he burned the tape in 
the central ofiîce which registered the fire call sent in from the plant of 
the plaintifif at the time it is claimed the fire was discovered. It is 
urged that such testimony tended to inflame and arouse the passion 
and préjudice of the jury against the défendant. The record made 
on the tape by the register was the original and best évidence of what 
the fire alarm was, and it was proper to show the destruction of the 
original and best évidence in order to make the testimony of the wit- 
ness compétent as to what he read upon the tape when he went to the 
instrument after eating his luncheon. 

[15] It is next contended that the court erred in refusing to give the 
foîlowing instruction to the jury; 
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"The court Instructs the jury that if you find from the évidence that prlor 
to July 7, 1912, the plalntiff installed an electrlcal gong or bell in the englue 
room of the plant connected with a push button in the lire hall, and proniul- 
gated a rule to the firemen and employés in the engine room that in case of a 
flre that the firemen should push the button in the flre hall and ring said liell 
in the engine room for the pui-pose of notlfying the employés in the engine 
room to turn on fire pressure, and that upon the ringing of said bell it was 
the duty of the employés in the engine room to increase the water pressure on 
the fire Une for the purpose of fighting flre, then your verdict must be for the 
défendant." 

The court in its charge, in référence to the buzzer in the hall and 
engine room operated by a push button, charged the jury as follows : 

"Now, then, in view of the law as thus stated let us consider the push button 
arrangement and small gong between the fire hall and engine room. You -wlll 
reeall that flre pressure was one hundred and twenty-tive pounds. It Is 
contended on behalf of the plaintifC that thls gong was used only in testing 
the apparatus, and when pressure was to be put on for some comparatively 
unimportant purpose ; sueh pressure as, aceording to the wltness Norman, an 
engineer, would not exceed seventy pounds, and whlch would not require the 
engineer to stop the machinery and throw ail pressure into the fire mains, as 
was the procédure in case of fire. Witnesses for the défendant claim that thls 
push button and gong were used and to be used in case of actual flre and in. 
blind tests. If you find the situation to be as contended for hy the plaintiff 
In this regard, then this spécial Une would eut no important figure in thls 
controversy in any event. If you find it to be as the défendant claims, and 
as just stated, then you hâve still a further matter to consider. Concededly, 
whether for tests or more important purposes, this lina between the fire hall 
and the engine room was installed by the plaintiff itself entirely apart from 
and disconnected with the flre-alarm System installed by the défendant Com- 
pany. You will détermine to what extent plalntiff Intended it to supplément 
and aid the latter System, If at ail ; but this fact appears practically without 
dispute as the court recalls it ; when a box was pulled for flre, and an alarm 
sent into the central office of the Missouri District Telegraph Company, the 
practical opération of the System caused that alarm and notlflcation to be sent 
back immedlately, and wlthln a few seconds, to the engine room of the plain- 
tiff ; the blg gong was rung and the number of the box registered. Then, so 
engineer Norman says, and he is corroborated by other witnesses, under the 
rules the engineer blew the whlstle three times, dipped the lights throughout 
the plant, shut down the machinery to the extent of throwlng ail pressure 
into the flre mains to brlng that pressure and maintain It, so nearly as mlght 
be, at one hundred and twenty-flve pounds, drain the ammonia pipes, and eut 
ofif electrlcal connections in the building Involved. He needed no other sign 
or signal to impose upon him the duty to do ail this ; whatever other checks 
or balances there may hâve been in that plant, they could not make hls duty 
more ; imperative, nor could they relieve the défendant from the duty of 
glving this notice to the engine room, if you find that was a part of the con- 
tract duty. In other words, the défendant had no rlght to exact from the 
plaintiff the duty to provide other means to supply the place of those provided 
by the défendant lu case the latter failed. You are also to consider then 
whether, under the conditions there existlng, in case of actual flre, it was 
deemed essential to get pressure to push the button in the flre hall, and 
whether, under the circumstanees and conditions there existlng, ordlnarily 
careful men summoned to the flre in haste by messenger, with no alarm 
tumed In from the défendant company, might not, in reason, haye neglected 
to press the button to the engine room, if you find that such a proceedlng un- 
der such circumstanees was usual, but not absolutely essential." 

We are of the opinion that the court in its charge stated the true 
rule to the jury for its guidance and in as favorable a manner as the 
défendant could ask. 
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[16] In conclusion, ît may be said that the défendant contracted 
wiih the plaintifï for a certain service which had for its sole object the 
extinguishment of fire in its inception. The plaintifï paid for such 
service in ail its plants $6,350 per annum. The very nature of the serv- 
ice demanded the utmost promptness in its discharge. While the care 
to be exercised by défendant would be called ordiuary, still the care 
to be exercised must be considered with référence to the circumstances 
surrounding the performance of the duty imposed. What would be 
ordinary care under certain circumstances would not be ordinary care 
under différent circumstances. Any service but prompt service would 
be worthless, so prompt service was required. The jury found that 
the négligence of the défendant was the proximate cause of the dam- 
age suffered by the plaintifï. The défendant must be held to hâve 
known the dangerous character of fire when uncontroUed, and must be 
held to bave known that it would cause large damage in the plant of 
the plaintifï if allowed to spread. With ail this knowledge it contracted 
with the plaintifï to notify it in the way indicated, if fire should be re- 
ported to its central station. We see no reason why the défendant 
should not be held liable for damages which were the proximate resuit 
of its négligence. 

The judgment below is affirmed. 



COLUNS V. MORGAN. 

(Circuit Court of Appeals, Elghth Circuit. May 7, 191T.) 

No. 4680. 

1. Habeas Corpus ®=>4 — Scope of Inquiby. 

A writ of habeas corpus cannot be used as a wrlt of error, but only for 
the considération of fundamental and Jurlsdlctlonal questions. 

2. Habeas Coepus <S=»105 — Natuee of Wbit — Scope. 

A wTit of habeas corpus may be employed to correct an excessive pun- 
Ishment, after that which mlght bave been lawfully Imposed bas been 
satlsfied, upon the theory that a court Is wlthout power to Impose a 
greater punishment than the law prescribes; but on habeas corpus a 
court bas nothing to do with questions arislng on tbe évidence presented 
to sustaln tbe charge. 

3. Habeas Cokptjs ©=396 — Scope of Writ. 

A wrlt of habeas corpus cannot be used to revlew a décision upon tbe 
légal sufficlency of a défense of former jeopardy. 

4. Habeas Corpus <S=530{1) — Weit — Nature or. 

Mère error of law In tbe exercise of jurlsdictlon, tbough serlous, is no 
ground for tbe wrlt of habeas dbrpus. 

5. Habeas Corpus <g=»92(l) — Scopb of Writ. 

Questions of jurlsdiction even will not always be declded on writ of 
habeas corpus; the principle being that, If the court bad jurlsdiction of 
the case, the writ cannot be employed to retry the Issues, wbether of law, 
constitutional or otherwlse, or of fact. 

6. Habeas Corpus <S=>92(1) — TbiaI/ — Jurisdiction. 

Wbether an act chargea In an Indictment is or is not a crime by the 
law which the court administers Is a question withln its jurlsdiction. 



®=3For otber cases see sama toplc & KEY-NUMBEB in ail Keï-Numbered DigesU & Indexe» 
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7. Indians <S==>3S(4) — Indian Countrt — Carbying Liquor Into — "Withotit." 

The Indlctment under which petltloner was convlcted and sentenced for 
the crime of introducing and carrying intoxicatlng liouor into Muskogee 
couuty, 0kl., described the eounty as being a portion of the Indian coun- 
try, and a part of what was formerly Indian Terrltory, and charged the 
introduction and carrying of liquor into said Indian country and Into 
the eounty from without such Indian country. The act of 1895, pro- 
hibiting carrying of liquor into the Indian Terrltory, was, before the 
Oklahoma Eiiabllng Act of 1906, In gênerai terms, but after the Knabling 
Act Its scope was restrlcted to the carrying of the liquor into what was 
formerly the Indian Terrltory from without the new state. Ueld that, as 
the Word "without" means anywhere outside, the Indlctment was sutH- 
clent to charge an offense under the act of 1895, and to support a sentence 
under such act, and hence aeeused could not obtain release on habeas 
corpus, on the ground that the court was without jurlsdiction to impose 
sentence in accordanee with the act of 1895, but could proceed only un- 
der the act of 1897, which prohlblts the introduction of liquor into the In- 
dian country. 

8. Habeas Corpus i@=>30(2) — Sufficiency of Indictment — Dischasqe. 

It Is no ground for diseharge on habas corpus that the indictment is 
dupJlcitous, charging in one count offenses under two acts. 

Sanbom, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Pétition by Jack Collins, on the pétition o£ T. W. Bell, for a writ of 
habeas corpus against Thomas W. Morgan. From an order denying 
the writ, petitioner appeals. Affirmed. 

R. E. Stewart, of Muskogee, Okl, and T. W. Bell, of Leavenworth, 
Kan. (G. W. P. Brown, of Muskogee, Okl., on the brief), for appellant. 

L. S. Harvey, Asst. U. S. Atty., of Kansas City, Kan. (Fred Robert- 
son, U. S. Atty., of Kansas City, Kan., on the brief), for appellee. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. This is an appeal from an order denying 
Jack Collins a writ of habeas corpus. The petitioner had been con- 
victed and sentenced for introducing and carrying intoxicating liquor 
into Muskogee eounty, Okl., and the Eastern judicial district of that 
state. The indictment described the eounty and district as being a 
"portion of the Indian country of the said United States," and charged 
the introduction and carrying of the liquor "into said Indian country 
and into the eounty aforesaid from without such Indian country; 
* * * the said eounty and district having been a portion of the ter- 
ritory of the said United States known as Indian Terrltory." The sen- 
tence was imprisonment for three years. On writ of error the sentence 
was affirmed by this court. Collins v. United States, 135 C. C. A. 342, 
219 Fed. 670. A rehearing was denied (135 C. C. A. 344, 219 Fed. 
672) ; and a writ of certiorari was denied by the Suprême Court (238 
U. S. 625, 35 Sup. Ct. 663, 59 L. Ed. 1495). The sufficiency of the in- 
dictment and of the évidence to sustain the verdict was not properly 
challenged before us, and was therefore not considered. 

®=:»For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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It is now urged that the indictment was under the act of January 30, 
1897 (29 Stat. 506, c. 109), and not under section 8 of the act of March 
1, 1895 (28 S'tat. 693, c. 145), as limited by the Oklahoma Enabling Act 
of June 16, 1906 (34 Stat. 267, c. 3335), and that the extent of impris- 
onment imposed upon the petitioner was not authorized by the act of 
1897 and was beyond its power or jurisdiction. If the indictment is 
sustainable under the act of 1895, the term of imprisonment was fuUy 
authorized. A stipulation as to testimony at the trial is attached to the 
pétition for the writ of habeas corpus ; but, regarding it most favorably 
to petitioner as reciting ail the testimony (which is doubtful), it is 
clear, as will presently appear, that we cannot consider it. We also 
pass by the contention of the government that petitioner had not served 
the. lesser term of imprisonment that could hâve been assessed under 
the act of 1897. 

[1-5] It is a familiar rule that a writ of habeas corpus cannot be 
used as a writ of error, but only for the considération of fundamental 
and jurisdictional questions. ColHns v. Johnston, 237 U. S. 502, 35 
Sup. Ct. 649, 59 L. Ed. 1071. It may be employed to correct an excess 
of punishment, after that which might hâve been lawfully imposed bas 
been satisfied. This is upon the theory that a court is without power 
to impose a greater punishment than the law prescribes. But in habeas 
corpus a court bas "nothing to do with questions arising on the évi- 
dence presented to sustain the charge." Ex parte Carll, 106 U. S. 521, 
523, 1 Sup. Ct. 535, 27 L. Ed. 288. It cannot review a décision upon 
the légal sufficiency of a défense of former jeopardy. Ex parte Bige- 
low, 113 U. S. 328, 5 Sup. Ct. 542, 28 L. Ed. 1005. Mère error of law 
in the eocercise of jurisdiction, even though serions, is no ground for 
the writ. McMicking v. Schields, 238 U. S. 99, 35 Sup. Ct. 665, 59 
L. Ed. 1220. Even questions of jurisdiction will not always be decid- 
ed. Henry v. Henkel, 235 U. S. 219, 228, 35 Sup. Ct. 54, 59 L. Ed. 
203. "The principle of the cases is the simple one that, if a court has 
jurisdiction of the case, the writ of habeas corpus cannot be employed 
to retry the issues, whether of law, constitutional or other, or of fact." 
Glasgow v. Moyer, 225 U. S. 420, 429, 32 Sup. Ct. 753, 756, 56 L. Ed. 
1147. If the trial court had jurisdiction to try the issues and to ren- 
der the judgment, the sufficiency of the information or of the acts set 
forth in an agreed statement to constitute a crime cannot be considered 
on habeas corpus. Matter of Gregory, 219 U. S. 210, 213, 31 Sup. Ct. 
143, 55 L. Ed. 184. 

[6] Whether an act charged in an indictment is or is not a crime by 
the law which the court administers is a question within its jurisdiction. 
Ex parte Parks, 93 U. S. 18, 23 L. Ed. 787. In Ex parte Webb, 225 
U. S. 663, 32 Sup. Ct. 769, 56 L. Ed. 1248, the indictment charged an 
introduction of liquor into the Indian country and was clearly under 
the act of 1897. It contained no averment indicating a charge under 
the act of 1895. For the purposes of the applications to the Suprême 
Court for an original writ of habeas corpus and for certiorari to review 
a déniai of such a writ by the District Court certain facts were ad- 
mitted. They disclosed that the liquor had not been introduced into 
the Indian country, but had been shipped from Missouri into what was 
formerly Indian Territory. The Suprême Court sustained the juris- 
243 F.— 32 
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diction of the trial court under the act of 1895 and denied the applica- 
tions. It said : 

"Whether the offense is sufflclently alleged In the indlctment is another 
question, which, on famlliar grounds, is not a proper subject-matter for in- 
quiry on habeas corpus." 

Joplin Mercantile Co. v. United States, 236 U. S. 531, 35 Sup. Ct. 
291, 59 L. Ed. 705, is relied on. It arose on certiorari to review a 
judgment of conviction, not on habeas corpus, and is not in point. 

[7] In the case at bar the District Court had jurisdiction of the sub- 
ject-matter and of the person of the petitioner, and at the most the 
narrow contention is that he was charged only with violating the act 
of 1897 and was punished excessively under the act of 1895. That 
contention will not stand, if the indictment also charged a violation of 
the latter statu te, even though informally and indefinitely. The prohi- 
bition of the act of 1895 against carrying liquor into the Indian Terri- 
tory before the passage of tlie Oklahoma Enabhng Act of 1906 was in 
gênerai terms. In other words, it was without limitation as regards the 
exterior source of the liquor. A carrying into the Indian Territory 
from anywhere without, whether f rom some state then organized and 
existing or from the territory of Oklahoma, would hâve been an of- 
fense. But after the Enabling Act and the création of the state of Ok^ 
lahoma the scope of the act of 1895 was restricted, and it had to be 
Shown that the carrying of the liquor into what was formerly Indian 
Territory was from without the new state ; that is to say, was in Inter- 
state commerce. 

Now, let us look at the indictment, bearing in mind the very narrow 
scope of our power in habeas corpus. The indictment of petitioner 
clearly conformed to the gênerai terms of the original act of 1895. It 
charged an introduction and carrying of liquor into Muskogee county 
and the Eastern district of Oklahoma, which were averred to be Indian 
country and a part of what was formerly Indian Territory, "from 
without such Indian country." "Without" is anywhere outside. True, 
the term included the part of the state that was formerly Oklahoma 
territory ; but it also embraced the states and countries beyond. It was 
broad enough to signify any state other than Oklahoma as the initial 
point of the carrying into what was once Indian Territory. 

[8] There was enough in the indictment to call for the coUrt's con- 
struction in relation to the act of 1895, and construction is in the ordi- 
nary exercise of jurisdiction. It is quite probable that the indictment 
was framed to charge a violation of both acts, 1895 and 1897. The 
terms "carry," "Indian Territory," "introduce," and "Indian country" 
were used. The first two are found in the act of 1895, and the last 
two are peculiar to the act of 1897. But, even so, a double charge in a 
single count of an indictment is no ground for discharge on habeas 
corpus. It is not amiss to say that the record before us on the writ of 
error indicates that thé sentence of petitioner under the act of 1895 
was not imposed inadvertently. 

The order is affirmed. 

SANBORN, Circuit Judge (dissenting). When the indictment in 
this case was drawn, and when Jack Collins was tried, the only offense 
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for which the trial court had jurisdiction to sentence him to imprisori- 
ment for three years was the introduction of intoxicating liquors from 
outside the state of Oklahoma into that part of the state which had 
been the Indian Territory. There was a large part of that state which 
had never been any part of the Indian Territory. The introduction of 
intoxicating liquors from that part of the state — that is to say, their 
introduction from within the state of Oklahoma into that part of that 
state which had been the Indian Territory, or into the Indian country 
— was an offense for the commission of which the court had no juris- 
diction to impose a sentence of impnsonment for three years. Section 
8, Act March 1, 1895, 28 Stat. 693; Joplin Mercantile Co. v. United 
States, 236 U. S. 531, 546, 547, 548, 35 Sup. Ct. 291, 59 L. Ed. 705. 
There was another act of Congress in force under which the trial court 
had jurisdiction to impose upon the petitioner, Collins, a sentence of 
imprisonment for two years, for the offense of introducing liquor into 
the "Indian country" from anywhere outside the Indian country, and 
the indictment against Collins charged him with the introduction of the 
liquors into the Indian country. Section 2139, Revised Stat. as amend- 
ée by Act July 23, 1892, 27 Stat. 260, c. 234, as amended by Act Jan. 
30, 1897, 29 Stat. 506, c. 109. 

The term "Indian country" was not and is not synonymous with In- 
dian territory, nor with that part of Oklahoma which was formerly in 
Indian Territory. Indian country is ail the country declared to be such 
by Act June 30, 1834, c. 161, to which the Indians retained their origi- 
nal title, in the absence of some différent provision by treaty or act of 
Congress, and it includes much country in many states outside the state 
of Oklahoma. Evans v. Victor, 204 Fed. 361, 365, 122 C. C. A. 531, 
535, and the cases there cited. 

The question in this case is not whether or not the trial court had 
jurisdiction to try Collins and to sentence him to imprisonment un- 
der this indictment. That the indictment was sufficient to give the 
court jursdiction to try him and to sentence him to imprisonment for 
two years under the act of 1892, as amended by the act of 1897, may 
be conceded. The only question in this case is : Did that court hâve 
jurisdiction under this indictment to sentence him to imprisonment for 
three years under the act of 1895, for it certainly had no such power 
under the act of 1892, or the act of 1897. 

The excess of a sentence beyond the jurisdiction of the court which 
renders it, in a case in which it bas ample jurisdiction of the case and 
of the parties, is as void as a judgment in a case in which the court 
bas no jursdiction, and a prisoner held under such excess alone is en- 
titled to his relief by writ of habeas corpus. Ex parte Lange, 18 Wall. 
163, 176, 178, 21 L. Ed. 872; Munson v. McClaughry, 198 Fed. 72, 
77, 117 C. C. A. 180, 185, 42 L. R. A. (N. S.) 302, and the cases 
there cited; O'Brien v. McClaughry, 209 Fed. 816, 820, 126 C. C. A. 
540, 544. In Ex parte Parks, 93 U. S. 18, 23, 23 L. Ed. 787, the Su- 
prême Court said : 

"The writ ought not to be issued, or, if issued, the prisoner should at once 
be remanded, If the court below had jurisdiction of the offense, and did no 
act beyond the powers conferred upon It. The court wlll look into the pro- 
ceedlngs so far as to détermine this question. If it flnds that the court 
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below has transcended its powers, It will graiit tlie writ and discharge the 
prisoner, even after judgment," 

And the court does transcend its powers when it sentences the ac- 
cused to a longer term of imprisonment than the law prescribes for the 
offense with which he is charged in the indictment. In the case of 
Hans Nielsen, Petitioner, 131 U. S. 176, 183, 9 Sup. Ct. 672, 674, 33 
L. Ed. 118, that court said: 

"It is true that, in the Case of Siiow, we laid emphasis on the faet that the 
double conviction for the same offense appeared on the face of the judgment ; 
but if it appears in the indictment, or anywhere else in the record (of which 
judgment is only a part), it is sutlicient." 

A comparison of the two laws — (1) section 2139, as amended by the 
acts of 1892 and 1897, under which a sentence of imprisonment for 
not exceeding two years might be imposed, which will be termed the 
two-year law; and (2) the act of 1895, under which a sentence of im- 
prisonment for not exceeding five years might be imposed — with the 
indictment has convinced me that this indictment did not charge the 
offense denounced by the five-year statute, therefore did not invoke 
the jurisdiction of the trial court to inflict an imprisonment of more 
than two years, and hence that the excess of its sentence beyond the 
two years' imprisonment permitted by the two-year statute was be- 
yond its jurisdiction and void. The Suprême Court had occasion to 
compare thèse two laws with the indictment in the case of Joplin Mer- 
cantile Co. V. United States, 236 _U. S. 536, 35 Sup. Ct. 291, 59 L. Ed. 
705. The object of the prosecution in this case was, as it was in that 
case, to punish an offense which must hâve had référence to one or 
the other of the two distinct prohibitions contained in thèse two laws. 
"The one," said the Suprême Court, "is that arising from Act July 
23, 1892, c. 234, 27 Stat. 260, amending section 2139, Rev. Stat., and 
amended in its turn by Act Jan. 30, 1897, c. 109, 29 Stat. 506. The 
other is section 8 of Act March 1, 1895, c. 145, 28 Stat. 693. Thèse 
are set forth in chronological order in 225 U. S. 671 [32 Sup. Ct. 842, 
56 L. Ed. 1261]. The distinction now pertinent is that, under the act 
of 1897 : 'Any person who shall introduce or attempt to introduce any 
malt, spirituous, or vinous liquor * * * or any ardent or intoxicat- 
ing liquor of any kind whatsoever into the Indian country, which term 
shall include any Indian allotment while the title to the same shall be 
held in trust by the government, or while the same shall remain in- 
aliénable by the allottee without the consent of the United States, shall 
be punished,' etc.; while the act of 1895 déclares: 'That any person, 

* * * who shall, in said [Indian] Territory, manufacture * * * 
any vinous, malt, or ferrtiented liquors, or any other intoxicating drinks 

* * * or who shall carry or in any manner hâve carried, into said 
territory any such liquors or drinks * * * shall, upon conviction 
thereof, be punished,' etc. The former has to do with the introduc- 
tion of liquor into the 'Indian country' ; the latter relates, not to the 
Indian country as such, but to the Indian Territory as a whole, irre- 
spective of whether it, or any particular part of it, remained 'Indian 
country.' " The italics in the above quotation are those of the Suprême 
Court. 
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Turn now to the indictment in this case, bearing in mind (a) that 
the two laws forbid two distinct and separate ofïenses, the two-year 
law the introduction of liquors into the Indian country and the five- 
year law the introduction of liquors into the Indian Territory ; (b) 
that the two-year law is a gênerai law prohibiting the introduction of 
liquors into the Indian country anywhere in the United States; in 
Minnesota, Nebraska, Montana, and other states where there is Indian 
country, as much as in Oklahoma, while the five-year law is a local 
statute limited to the prohibition of the introduction of liquors into the 
Indian Territory; and (c) that the five-year statute was further lim- 
ited by the enabling act of Oklahoma to the prohibition of the intro- 
duction of liquor froni zvithout the state of Oklalwma into that part 
of Oklahoma whicli was formerly the Indian Territory (236 U. S. 546,- 
547 [35 Sup. Ct. 291, 59 L. Ed. 705]), so that it was no violation of 
that iaw to introduce liquor from within the state of Oklahoma into 
that part of the state which was formerly the Indian Territory; and 
(d) that it was indispensable to the charge or statement of an offense 
under the five-year law that an averment be made that the liquors 
were introduced from without the state of Oklahoma. The entire 
charge in the indictment is in thèse words : 

That ,Tack Collins, in the connt.v and district in whicli he was tried, "said 
count.v and district tlum and there belng a portion of tlie Indian country of 
the said t'nltwl States, did, at the tinie and place aforcsaid, unlawfuil.v, will- 
fuUy, Itnowinfçly, and felonlousiy, introduce and carry into said Indian coun- 
try and into the county aforesaid, from without such Indian country, ont' 
«juart of malt, viuous, spirituous. distilled, ardent, and Intoxlcating liquor, 
to wit. whisky and lioer, the said county and district havlng been a portion 
of the territory of the said United States linown as Indian Territory." 

There can be no doubt that this indictment charges the introduction 
of liquors into the Indian country from without the Indian country, 
and therefore an offense under the two-year statute, which, says the 
Suprême Court, "bas to do with introduction of liquor into the 'Indian 
country.' " And as the Suprême Court also says that the five-year 
statute "relates, not to the Indian country as such, but to the Indian 
Territory as a whole, irrespective of whether it or any particular part, 
of it remained 'Indian country,' " the statement in the indictment that 
the liquor was introduced from without the Indian countrv was not a 
statement that it was introduced from zvithout the State of Oklahoma 
into that part of Oklahoma that was formerly a part of the Indian Ter- 
ritory, and as there was no such averment or statement of its introduc- 
tion from without that state in the indictment the conclusion is to my 
mind irrésistible that the indictment utterly failed to charge an offense 
under the five-year statute, and left the court without jurisdiction to 
impose a sentence in excess of an imprisonment of two years for the 
simple introduction of liquors into the Indian country under the two- 
year statute. 

Notwithstanding the view of the majority that the case of Joplin 
Mercantile Company v. United States, 236 U. S. 536, 537, 35 Sup. 
Ct. 291, 59 L. Ed. 705, is not in point in this case, it seems to me to 
be, and the conclusion I hâve reached appears to me to be abundantly 
sustained by the opinion in that case and to dérive some support from 
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the fact that when the petitioner came hère by writ of error for a re- 
view of his trial this court, doubtless without seriously considering 
the différence between an indictment for introducing liquors into the 
Indian country and for introducing them into the Indian Territory, 
yet doubtless not without perusing the indictment, said: "Collins was 
indicted for introducing liquor into the Indian country." Collins v. 
United States, 219 Fed. 670, 671, 135 C. C. A. 342. It is true that 
the opinion in Joplin Mercantile Company v. United States, was not 
rendered in a case involving relief from imprisonment by means of a 
writ of habeas corpus. Nevertheless the first crucial question of law 
decided in that case was the very question that conditions the décision 
of this case. It was : Does an indictment whicli charges the introduc- 
tion of intoxicating liquors into the Indian country in that part of Ok- 
lahoma which was formerly the Indian Territory state an offense un- 
der the five-year law, in the absence of an averment therein that the 
défendant introduced the liquors from without the state of Oklahoma? 
In that case the indictment charged a conspiracy to commit the of- 
fense of — 

"Introducing intoxicating liquors into tlie Indian country whicli was t'ormerly 
tlie Indian Territory and now is included In a portion of tlie state of Olila- 
lioma, and into tlie city of Tulsa, Tulsa county, Oklahoma, whleh was for- 
merly within and is now a part of what is known as the Indian country, 
and into other parts and portions of that part of Oklahoma which was within 
the Indian country." 

On this indictment the défendants were tried, convicted, and sen- 
tenced. Subsequently a motion in arrest of judgment was denied, 
and a writ of error was sued out of this court, "where," says the Su- 
prême Court, "the only question raised was whether thé indictment 
charged an offense against the laws of the United States ; neither the 
évidence nor the charge of the trial court being brought up." 236 U. 
S. 535, 35 Sup. Ct. 291, 59 L. Ed. 705. This court affirmed the judg- 
ment below, and the Suprême Court took the case by writ of certiorari 
and considered nothing but the sufficiency of the indictment. It held 
that the indictment failed to charge any offense under the five-year 
statute, because it contained no averment that the liquors were intro- 
duced from without the state of Oklahoma, but that it charged the 
offense of introducing liquors into Indian country in violation of the 
two-year statute. On the question which, ïn the case at bar, détermines 
the jurisdiction of the court below to impose the excess of the sen- 
tence challenged beyond the two years permissible under the two- 
year statute, that court said : 

"That clause of the indictment which sets forth the conspiracy does not 
in terms allège, as a part of it, that the liquor was to be brought from with- 
out the state of Oklahoma ; nor does this clause refer, for Ught upon its mean- 
ing, to the clauses that set forth the overt acts. Hence we do not thlnk the 
latter clauses can be resorted to in aid of the averments of the former." 

After stating in a few words the reason why the latter clauses re- 
garding the overt acts were immaterial to the décision of the question, 
the court continued : 

"We therefore think the Court of Appeals properly treated this indictment 
as not charging that the liquors were to be introduced from another state, 



BBOUQHAH V. BLANTON MFG. CO. 502 

and correctly assumed, In favor of the accused (supposing the law makea 
a distinction), tliat the design attributed to them looked only to intrastate 
commerce in intoxieants. Tlie suggestion of tlie government tliat the omis- 
sion of a distinct averment that the conspiracy was to introduce llquors from 
without the State did not préjudice petitloners, and should he regarded after 
verdict as a defect in fonn, to be ignored under section 1025, Revised Statutes, 
cannot be accepted, since we hâve before us only the strict record, and there- 
fore cannot say that the trial proceeded upon a différent theory from that 
indicated by the indictment, or that its averments were supplemented by the 
proofs." 

For the same reasons stated hère by the Suprême Court, I cannot 
fail to think that the indictment under considération in this case ought 
to be treated as not charging that the liquors there mentioned were 
introduced from without the state of Oklahoma, and that the sugges- 
tion that the omission of the averment, indispensable to the charge 
of the offense at ail, that CoUins introduced the liquors from without 
the State, was a mère immaterial negligible defect, ought not to be in- 
dulged to create a charge which I am unable to find in the indictment, 
and to prolong the punishment of the petitioner, when the gênerai rules 
are that the accused, imtil proved guilty, is presumed to be innocent of 
offenses not charged as well as those diarged against him, and that he 
ought not to be punished, even when a reasonable doubt of his guilt 
exists. 

For thèse reasons it seems to me tbat the trial court was without ju- 
risdiction to impose the three years of imprisonment, and, as the pe- 
titioner has already served his two years, I am in favor of reversing 
the order and decree below, and of discharging him from the custody 
of the warden of the penitentiary. 



BROUGHAM et al. v. BLANTON MFG. CO. 

(Circuit Court of Appeals, Elghth Circuit. May 14, 1917.) 

No. 4584. 

Courts <S=>273 — Fedebal Courts — Jubisdiction — Injunction. 

An injunction miiy be granted against subordlnates of the Secretary of 
Agriculture for attemptlng to enforce his unlawful orders, though the 
Secretary of Agriculture, not l)eing vpithin the district and not appearlng, 
could not hâve been enjoined. 

Food <S=»1 — Congebss — Povtebs of — REOtTLATiON. 

The enactment of the Oleomargarlne Acts (Act Aug. 2, 1886, c. 840, 24 
Stat. 209; Act May 9, 1902, c. 784, 32 Stat 193), under Const. art. 1, § 8, 
par. 1, declaring that Congress shall hâve the power to lay and coUect 
taxes, duties, tmposts, and excises, does not restrict the power of Congress 
to regulate commerce wlth foreign nations and among the several states 
and wlth the Indian trlbes, conf erred by paragraph 3 of the same section ; 
and hence the Méat Inspection Act June 30, 1906, c. 3913, 34 Stat. 669, and 
Pure Food Act (Act June 30, 1906, e. 3915, 34 Stat. 768 [Comp. St 1916, |i 
8717-8728]), apply to oleomargarlne dealers, notwlthstandlng the prlor 
law. 

Evidence ®=»7 — Judicial Notice — Oleomabgabink, 

It Is a matter of common knowledge that oleomargarlne is a méat food 
product, and hence Méat Inspection Act June 30, 1906, aiH>lles to manu- 
faeturers of oleomargarlne. 
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4. Food iê=S — Oleomaegaeine — Méat Inspection Law — Trade-Name. 

Méat Inspection Aet June 30, 1906, déclares that no méat or méat food 
products sliall he sold or oflferecl for sale by any person, flrm, or coi-pora- 
tion in Interstate or foreign commerce under any false or deceptlve name, 
but establisàed trade naine or names which are usual to such products, 
and which are not false or deceptive, and which shall be approved by the 
Secretary of Agriculture, are permltted. Prlor to the enactment of the 
Méat Inspection Act plaintltt', a manufacturer of oleomargarine, adopted 
the trade-name "Creamo Oleomargarine," registration of whleh as a 
trade-mark was allowed subséquent to the enactment of the law. There- 
after the Agricultural Department offlclally approved the trade-name, and 
complainant expended large sums in advertising its product as "Creamo 
Oleomargarine." Oream was not always used in the manufacture ot 
complalnant's oleomargarine. Held, that the trade-name was not de- 
ceptlve, and the Agricultural Department haviug approved it, it could 
not thereafter retract its approval and compel complainant to abandon the 
trade-name. 

Amidon, District Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit by the Blanton Manufacturing Company against James J. 
Brougham and another. From a decree for complainant, défendants 
appeal. Affirmed. 

Arthur L. Oliver, U. S. Atty., of St. Louis, Mo., for appellants. 
Shepard Barclay, of St. Louis, Mo. (S. Mayner Wallace, of St. 
Louis, Mo., on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

SMITH, Circuit Judge. The Meinecike-Blanton Manufacturing 
Company commencée! the manufacture of oleomargarine about 1902. 
It adopted the trade-mark "Creamo Oleomargarine" for its goods about 
1904. It was succeeded by the appellee the Blanton Manufacturing 
Company. August 2, 1886 (24 Stats. 209, c. 840), Congress passed a 
law imposing a tax of $600 a year upon ail manufacturers of oleomar- 
garine. On May 9, 1902, Congress greatly elaborated this law. 32 
Stat. 193, c. 784, U. S. Compiled Stats. 1916, § 5977. Section 6 of the 
act (24 Stats. 209, 210) contained the following: 

"Sec. 6. That ail oleomargarine shall be pacbed by the manufacturer thereof 
In flrkins, tubs, or other wooden packages not before used for that purpose, 
each containing not less than ten iwimds, and markcd, st.imped, and branded 
as the Commlssloner of Internai Revenue, with the approval of the Secretary 
of the Treasury, shall prescribe; and ail sales made by manufacturers of 
oleomargarine, and Wholesale dealers In oleomargarine shall be in original 
stamped packages." 

The plaintiff's brand was approved by the Commissioner of Inter- 
nai Revenue January 19, 1904, and prior to the enactment of the méat 
inspection law or the pure food law. The label in question has always 
remained thus approved. On June 30, 1906, Congress passed both the 
méat inspection law (Act June 30, 1906, c. 3913, 34 Stats. 669, 674) 
and the pure food law (Act June 30, 1906, c. 3915, 34 Stats. 768 [Comp. 

^;:3Far other cases see same topic & KEY-NUMBER in ail Key-Numbered Cigests & Indexes 
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St. 1916, §§ 8717-8728]). On April 4, 1907, the Department of Agri- 
culture having taken charge of the inspection of the oleomargarine fac- 
tory of the Blanton Manufacturing Company under the claim that its 
oleomargarine was a méat food product, the Secretary of Agriculture 
approved the labels on the packages then in use under the trade-name 
"Creamo Oleomargarine." On January 6, 1908, the complainant made 
application to register the trade-mark "Creamo Oleomargarine" in the 
United States Patent Office. This registration was allowed on Janu- 
ary 9, 1908. The Blanton Manufacturing Company continued for years 
to sell its goods under this label with the express approval or acqui- 
escence of the Treasury and Agricultural Departments. On July 8, 
1912, the défendant was expressly officially notified of the approval of 
the trade label "Creamo Oleomargarine" by the Agricultural Depart- 
ment. For many years the company bas spent an average of $7,500 a 
year in advertising the commodity under this name and in the past 10 
years bas spent $75,000 in that way, but the Department commenced to 
complain in about 1912 of the use of the word "Creamo." Up to that 
time the Blanton Manufacturing Company had spent between $35,000 
and $40,000 in such advertising. On October 2, 1912, the Chief of the 
Bureau of Animal Industry wrote the Blanton Manufacturing Company 
that the use of "Creamo" was considered dcce]3tive and misieading, and 
the Bureau must therefore décline to continue permitting the use of 
this name in connection with oleomargarine. The letter recited that the 
Bureau's approval of the use of this name was formerly given. On 
February 10, 1914, the inspecter in charge at St. Louis notified the 
Blanton Manufacturing Company that on and after March 1, 1914, 
"the use of that label will not be allowed." 

Thereupon the Blanton Manufacturing Company brought suit in the 
court below against Dr. James J. Brougbam, chief inspecter in the city 
of St. Louis of the Bureau of Animal Industry of the Department of 
Agriculture, Arthur N. Stankey, local inspector of said Bureau in 
charge of the inspection at the manufacturing plant of the Blanton 
Manufacturing Company, Dr. Alonzo D. Melvin, Chief of said Bu- 
reau, and lion. David F. Houston, Secretary of Agriculture of the 
United States, praying that this "court may grant to plaintiff a writ 
of injunction * *' * perpetually enjoining and restraining said de- 
fendants from interfering with the use and enjoyment by plaintiff (in 
interstate commerce or otherwise) of its said trade-mark 'Creamo' Oleo- 
margarine upon its labels now in use in its said business as above de- 
scribed, and from attempting to deprive plaintiff of the use thereof," 
and for gênerai équitable relief. Dr. Brougbam and Arthur N. Stan- 
key were served with process and filed answer, but the Secretary of 
Agriculture and the Chief of the Bureau of Animal Industry were not 
found in the district and did not appear. The case was tried upon the 
issues joined as between the complainant and Messrs. Brougbam and 
Stankey, and the court found the issues in favor of the plaintiff and 
enjoined Dr. James J. Brougham and Arthur N. Stankey, their agents, 
successors, and employés, from interfering with the use and enjoyment 
by the plaintiff, its successors, and assigns, in interstate commerce 
and otherwise of the said trade-mark "Creamo" upon stencils and la- 
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bels as theretofore approved and used on packages of various sizes for 
the sale of oleomargarine, and Messrs. Brougham and Stankey appeal. 
[t] It is first contended by the appellant that no injunction could 
rightly hâve been granted against the appellants, because such an in- 
junction could not hâve been properly granted against the Secretary of 
Agriculture. In St. Louis Independent Packing Co. v. Hon. David F. 

Houston, C. C. A. , 242 Fed. 337, we recently had occasion to 

fully examine this question, and following that case we hold that this 
injunction could properly hâve issued against the Secretary of Agri- 
culture, had he been served or appeared, and he not being within the 
jurisdiction of the court, but having his subordinates there, who, it 
it was alleged, were violating the law or about to violate it, upon a 
proper showing an injunction could issue against them. 

[2] The plaintiff first insists that its business is governed wholly by 
the Oleomargarine Law (24 Stat. 209 ; 32 Stat. 193) and that neither 
the Secretary of Agriculture nor the Bureau of Animal Industry has; 
under the Méat Inspection Law any power or control over the com- 
plainant's business. The Oleomargarine Law was enacted under the 
power of Congress (Constitution, art. 1, § 8, par. 1): 

"The Congress shall hâve power to lay and collect taxes, dutles, imposts 
and excises." 

While the Méat Inspection Law and the Pure Food Law were en- 
acted under the power conf erred by Const. art. 1, § 8, par. 3 : 

"To regulate commerce with foreign nations, and among the several states, 
and wlth the Indian tribes." 

Whatever may hâve been the ulterior purpose in the passage of 
the Oleomargarine Law, it cannot be held that anything in it tended 
to substract any power subsequently conferred on the Secretary of 
Agriculture under the Méat Inspection Law, or upon the Secretary of 
the Treasury, the Secretary of Agriculture, or the Secretary of Com- 
merce and Labor under the Pure Food Law. The first, the Oleomar- 
garine Law, was enacted in the exercise of the taxing power, and this 
could not prevent Congress, under the power to regulate commerce, 
enacting the Pure Food Law and the Méat Inspection Law in the in- 
terest of the public health or welfare. 

[3, 4] The Méat Inspection Law, in what may be called the pre- 
amble (34 Stat. 669, 674), déclares that it is enacted for the purpose of 
preventing the use in Interstate or foreign commerce as hereinafter 
provided of méat and méat food products which are unsound, un- 
healthful, unwholesome or otherwise unfit for human food, and further 
provides (page 675): 

"That for the purposes herelnbefore set forth the Secretary of Agrieulture 
shall cause to be made by inspectors appointed for that purpose an examlna- 
tlon and inspection of ail méat food products prepared for Interstate or for- 
eign commerce in any slaughtering, meat-canning, salting, packing, renderlng, 
or similar establishment." 

And it provides for marking the same "Inspected and Passed," or 
"Inspected and Condemned," and the conséquences. Méat food prod- 
ucts were not more definitely defined and the Secretary of Agriculture 
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in July, 1910, secured the opinion of Ihe Attorney General as to the true 
définition. 28 Op. Atty. Gen. 369. It is provided in the Méat Inspec- 
tion Law (34 Stat. 678) : 

"Said Seeretary of Agriculture sliall, from time to time, make such rules 
and régulations as are necessary for the efficient exécution of the provisions 
of this act, and ail Inspections and examinations made under tUs act shall 
be such and made in such manner as descrlbed in the rules and régulations 
pre.seribed by said Seeretary of Agriculture uot inconsistent vvith the provi- 
sions of this act." 

The Attorney General, first having held that the term "similar es- 
tabHshments" as used in the law was intended to inchide ail establish- 
ments that were not specially mentioned in which the animal is slaugh- 
tered or the carcasses or méat are prepared or in which the méat food 
product is manufactured, then held that the term "nieat food product" 
does not merely embrace a food which consists whoUy of the méat of 
an animal and that the détermination of the meaning of the term "méat 
food product" is essential to the proper enforcement of the Méat In- 
spection Law, and as Congress has not defined the term, and it has 
no well-defined meaning, but is one of common use, and Congress hav- 
ing vested in the Seeretary of Agriculture the power to make such 
rules and régulations as may be necessary for the efficient exécution of 
the provisions of the act, the power to détermine what manufactures 
are méat food products rests in the Seeretary of Agriculture, subject 
to the restriction that the définition of the term adopted be not clearly 
or unquestionably outside the intent of the act. It may not be without 
importance to state that the opinion was delivered in a case of a com- 
pound which consisted of 80 per cent, cotton seed oil, clearly not a 
méat food product, and 20 per cent, of oleo stearin, a méat food prod- 
uct. There is no évidence that oleomargarine is not a méat food prod- 
uct, and we regard it as a matter of common knowledge that it is such 
a product, and clearly, therefore, its manufacture cornes within the 
îanguage of the Méat Inspection Law. 

The Méat Inspection Law (34 Stat. 676) provides : 

"No such nieat or méat food products sliall be sold or oftered for sale by 
«uy person, firm, or corporation in Interstate or foreign commerce under 
iiuy f aise or deeeptive name ; but established trade name or names which are 
usual to such products and which are not false and deeeptive and which shall 
be approved by the Seeretary of Agriculture are permltted." 

We are not désirons of deciding more than is before us, and must 
pass upon the question whether the Department of Agriculture could 
pass upon and approve a trade-name under this last statute, which 
we find "Creamo Oleomargarine" was and is, and approve it in 1907 
and again in 1912, and later, after an established business had been 
built up under that name, and a vast sum of money expended in the 
business, with or without évidence, change its ruling, and refuse to 
allow the use of the trade-name. 

It is not claimed, as we understand it, that the public was deceived 
by the use of the name "Creamo Oleomargarine." The use of it is 
objected to upon its similarity to the word "cream," and upon the as- 
sumption that some of the public may be deceived into believing that 
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cream is contained in the oleomargarine. The word is not "cream," 
but "Creamo." It is a rule that words merely descriptive cannot con- 
stitute a trade-mark, because descriptive words cannot be expressly 
appropriated, and that it is essential to a valid technical trade-mark that 
the words or phrases be used in a purely arbitrary or fanciful way as 
applied to the goods in question. "Creamo" is not a word in common 
use among EngHsh-speaking people, but is such a fanciful word used 
by the complainant. But, even if the term had been "Cream Of," it 
would not be objectionable as a brand upon manufactured goods. 
There is a well-known brand of cigars known as "Cremo Cigars." 
"Cream of Wheat" is a brand used for breakfast food, and "Cream 
Baking Powder" is a well-known brand of that article. No one has 
ever assumed there is any cream in the cigar, in the Cream of Wheat, 
or in the Cream Baking Powder. 

Could the Department of Agriculture approve the use of the label 
"Creamo Oleomargarine," as provided in the Méat Inspection Law, 
and then, after a trade had been built up and extended under that 
name, and vast sums of money expended in advertising it, change its 
ruling and forbid its use unless 10 per cent., for instance, of cream 
was used in the manufacture ? We are constrained to say that we do 
not think any such power was vested in the Secretary of Agriculture. 

The decree of the District Court was right, and it is affirmed. 

AMIDON, District Judge (dissenting). I take the facts from the 
testimony of Mr. Blanton, président of the plaintiff company, below. 
They are uncontroverted. When the name "Creamo" was selected, 
plaintifif was using 30 per cent, of cream in its product. The name 
was chosen to indicate to the consumer and to the trade that cream 
was used in producing plaintifï's oleomargarine. The fact is that plain- 
tiff sometimes uses cream, sometimes it uses no cream, and some- 
times it uses skim milk. Whatever the practice, the product is ail sold 
under the name "Creamo Oleomargarine." At the same time that the 
name hère involved was chosen, plaintiff had another brand of oleo- 
margarine, which it marked "Fukreme," and another one "Extra- 
crenie." Thèse were used continuously until they were withdrawn 
in 1912, by order of the Department. Plaintiff's letter head, used 
generally in its business, states with a conspicuousness which cannot 
easily be reproduced that the Blanton Company are "churners ôf 
Creamo, the only full cream Butterine." Thèse are a few of the con- 
.spicuous features of the évidence, showing that plaintiff has habitually 
represented that cream is used in its product. It is also plain that 
to induce that belief is a decided trade advantage. It is conceded by 
plaintiff that the représentation is false. The name "Creamo" was 
chosen as a part of this déception. Mr. Blanton himself testifies with 
emphasis that the name was chosen to convince the consumer and the 
trade that cream was an important élément in the production of his 
company's product. As that product is conceded sometimes to con- 
tain no cream, and sometimes to be made by the use of skim milk, the 
name is false and deceptive. The proof is further emphasized by 
the fact that plaintiff, in its negotiations with the Department, refusée! 
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to add to its label the statement, "contains no cream," or a statement 
of the percentage of cream used. It is stated that the word "Creamo" 
is a fancy word, and will be so understood. That, it seems to me, is to 
indulge in one of the simplest of logical fallacies. Like most words in 
the language, cream has a figurative and a literal meaning. It may 
signify excellence of quality, or it may mean the part of milk that 
cornes to the surface. When the term is appHed to a cigar or a break- 
fast food, it is plain enough that it is used in its figurative sensé. It 
will not cause anybody to believe that cream is used in making the 
cigar or the cereal. How stands the matter in the case of oleomarga- 
rine? It has been one of the trade frauds, from the time that article 
was invented, to palm it off as a dairy product. The states and the 
national government hâve been engaged for more than a génération in 
trying to defeat that trade déception. To create the belicf that cream 
is used in the production of oleomargarine has been a part of the 
fraud. Mr. Blanton is a "practical" man. He probably knew what he 
was doing when he selected the word "Creamo." He says he chose it 
to make the consumer and the trade believe that cream was used in 
the production of his article. To say that the term "cream" will not 
deceive when it is applied to oleomargarine, because it does not deceive 
when applied to a cigar, seems too manifest a fallacy to require answer. 
As a matter of fact, therefore, I do not see how a plainer démonstra- 
tion could be made that a trade-name is false and deceptive than has 
been made in this case. 

I hesitate, however, to go into this subject, for in my judgment it 
is committed exclusively to the Secretary of Agriculture by the statute 
which is quoted in the majority opinion. I am at a loss to harmonize 
the opinion in this case and that rendered in the récent case of St. 
Louis Independent Packing Co. v. Houston, with the uniform practice 
of this court and of the Suprême Court, in holding that décisions of 
the Postmaster General and the Secretary of the Interior on ques- 
tions of fact are conclusive. Acting upon that principle, the décisions 
of the Land Department, and of the Post Office, determining questions 
of fact in the disposition of the public lands, and in passing upon what 
forms of business are fraudulent so as to subject them to a fraud 
order, we hâve uniformly held that the décisions of those departments 
are binding upon the courts, and bave refused to enter upon any re- 
view of their décisions, although the gravest interests were involved, 
and the most serions charges of mistake and sometimes of fraud were 
made. The gênerai rule was stated by the Suprême Court, upon a full 
review of the authorities, in Bâtes & Guild Co. v. Payne, 194 U. S. 
106, 109, 24 Sup. Ct. 595, 597 (48 L. Ed. 894) as follows: 

"The rule upon this subject may be summariKed as follows: That where 
the décision of questions of fact is committed by Congress to the judginent 
and discrétion of the head of a department, his décision thereon is conc-lusive, 
and that even upon mixed questions of law and fact, or of law alone, his 
action will carry with it a strong presun^ttion of Its correctness, and the 
court» will not ordinarily review It, although they may hâve the power, and 
will occasionally exercise the rlght of so doing." 

The doctrine of this court and the Suprême Court on this subject 
is so axiomatic as to make the citation of authorities unnecessarj^. 
Why should not the same rule be applied to the Secretary of Agricul- 
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ture while enforcing the Méat Products Act ? The Jurisdiction is the 
same. The law in plain terms commits to that officer to détermine 
when a trade-name is false and deceptive ; and yet in this case, and 
in the other case to which I hâve referred, this court exercises a power 
to review his décision which would hardly be exercised in reviewing 
the findings of a master in chancery. I myself am unable to assign 
any reason for this variety of practice as between the Postmaster 
General and the Secretary of the Interior on the one hand, and the 
Secretary of Agriculture on the other, and can find none in the opin- 
ion in this case or in the other case. 

The opinion in the présent case seems to be based mainly upon the 
groûnd that the name, "Creamo Oleomargarine" had been approved by 
the Department in 1908 and in 1912, and plaintiff has expended money 
in advertising the name, and it is indicated that thèse facts deprive 
the Department of the power to forbid the use of the name although 
satisfied that it is false and deceptive. That, it seems to me, is a doc- 
trine fraught with the gravest danger. It has been uniformly held that 
even the most solemn acts of législation, pursuant to which parties 
hâve invested large sums of money, can in no way impair the authority 
of the State to exercise its police power. Fertilizing Co. v. Hyde Park, 
97 U. S. 659, 24 L. Ed. 1036 ; Texas & N. O. Railroad Co. v. Miller, 
221 U. S. 408, 414, 31 Sup. Ct. 534, 55 L. Ed. 789, are cases in which 
this familiar rule is cited and applied. Can it be possible, then, that 
a mare executive officer by his mistake, honest or corrupt, can destroy 
within the field of his jurisdiction, a police statute of the nation? It 
has been the uniform holding of the courts that the conduct of such 
officers cannot impair the rights of the government even in civil mat- 
ters. United States v. Pine River Eogging & Improvement Co., 89 
Fed. 907, 917, 32 C. C. A. 406; United States v. Lee Wilson Co. (D. 
C.) 214 Fed. 630, 651. It seems to me too plain for debate that an 
executive officer appointed to enforce a statute cannot by any act or 
omission of his impair the power of the government through a subsé- 
quent officer, to enforce a police statute. To hold otherwise is to give 
such officers the power to annul the law. It might well happen that 
the use of a name at the time of its sélection, and even for years there- 
after, would appear to be innocent, and would be approved in the rou- 
tine course of administrative business; then upon a careful investi- 
gation it would be found that the name was chosen and was actually 
used in the channels of trade for false and deceptive purposes. That 
seems to be what has occurred in the présent case. It seems to me an 
alarming doctrine that the approval of a name which was in effect 
selected for purposes of déception can destroy the power of the gov- 
ernment to stop the fraud. Some point is made in the brief that the 
plaintifï has a registered trade-mark for the term "Creamo Oleomar- 
garine." This seems to hâve troubled the Department in dealing with 
the name. It is, however, settled law that a trade-mark that is chosen 
for fraudulent purposes will not be protected even in civil litigation; 
jtnuch less can such a trade-mark be used to impair the power of the 
government to enforce a police statute. 

In my judgment both on the law and the facts, the decree made by 
the trial court was conspicuously improper, and should be reversed. 
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STOCKYARDS LOAN CO. v. NIOHOLS et al. 

(Circuit Court of Appeals, Eighth Circuit. April 9, 1917.) 

No. 4716. 

1. Chattel Mobtgages <©=»124 — Ansai-AcQuiRED Pkoperty — "Increask — 

"ACCBETIONS." 

A mortgage on 500 liead of cattle, with ail increase ttiereof and ac- 
cretions tliereto, eovered, not only the olîsprlng of tlie mortgaged cattle, 
but also cattle added to the herd by acciuisition ; siuee, wliile "increase" 
as used in mortgages ordlnarily means that which is added to the original 
stock by augmentation or growth, produce, profit, interest, progeny, issue, 
or offspring, the word "accretions" has a broader meaning and Is not 
confined to the results of natural growth, but includes the additions of 
parts from without, and this was especially true where the mortgagee 
knew that the mortgagor only had 170 head of cattle, and the loan se- 
cured by the mortgage was made to enable him. to buy cattle until he 
should hâve 500 head as mentioned in the mortgage (eiting Words and 
Phrases, Increase; see, also, Words and Phrases, First and Second 
Séries, Accretion). 

2. Chattel Mobtgages <S=»18 — Validity — Apter-Acquibed Propertt, 

A chattel mortgage on cattle, including ail cattle added to the mort- 
gagor's herd by purchase, was valld under the express provisions of Bev. 
Laws Okl. 1910, § 3829. 

3. Chattel Mortgages <S=157(3) — Rights of Pcrchasers — Notice — Ques- 

tions EOB Jtjby. 

In replevin by a chattel mortgagee of cattle against a purchaser froirv 
the mortgagor, évidence held to make questions for the jury as to whether 
the purchasers, who were Informed that the mortgage eovered cattle sub' 
sequently purchased by the mortgagor, v?ere not put upon inquiry, and 
would not hâve learned of the mortgagee's lien by investigation. 

4. Teial <g=ï45(l) — Offee of Pkoof — Effect of Adverse RtruNO. 

In replevin by mortgagees of cattle, described as branded with m 
crossbar against purchasers from the mortgagor, where the court ruled 
that the mortgage dld not cover cattle purchased after its date, it was 
not incumbent on the mortgagee to présent proof of the branding of the 
cattle after they were purchased and t>efore they were sold to défendants. 

5. Chattel Mobtgages <&=»148 — Purchasers fbom Moktgagobs — Notice. 

Where such purchasers were charged with knowledge of the mortgage, 
and that it eovered after-acqvUred cattle, they were bound also to know 
that brands need not be afflxed to the cattle immediately after purchase. 

6. Chattel Mobtgages iS=»155 — Bona Fide Purchasers — Notice. 

Comp, Laws Okl. 1909, § 4422, provlded that a mortgage of personai 
property was void as against credltors and subséquent purchasers, and 
incumbraneers in good faith for value, unless the original or an authen- 
ticated copy was filed as therein required. Bev, Laws Okl. 1910, § 4031, 
contains a slmllar provision, except that the words "in good faith" are 
omitted ; but a further provision of such section, relating to mortgages on 
property In an unorganized county inakes such mortgages void against 
subséquent purchasers or incumbraneers in good faith for value, unless 
filed. Section 4035 provides that a chattel mortgage shall cease to be 
valid as against subséquent purchasers or incumbraneers in good faith 
after the expiration of three years, unless a renewal certificate is filed. 
Beld, that the Législature did not In tend to make an unflled mortgage 
invalid as against a purchaser for value ; but having notice of the mort- 
gage used the words "purchasers and incumbraneers for value" In 
the flrst part of the section in the same sensé as the words "purchasers or 
incumbraneers in good faith for value" in the last part of the section, 

®=9For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 



512 243 FEDERAL KBPORTER 

7. Statutes iS=181(2), 184, 205, 225— RutES of CoxsTRiJCTiorî. 

To ascertain the Intention of the Législature In the enactment of the 
statute, the court may look to each part of the statute, to other statutes 
upon the same or relative subjeets, to the old law upon the subjects, to the 
evils and mlschiefs to be remedied, and to the natural or absurd consé- 
quences of any particular interprétation. 

8. Chattel Moetgages <S=3l73(4) — Rights of Pubchasers — Notice — Evi- 

dence. 

In replevin by a chattel mortgagee of cattle against a purchaser from 
the mortgagor, a certlfied copy of the mortgage and of the record of Its 
flling should hâve been admitted on the theory that the jury might find that 
the purchasers, knovi'ing that a mortgage had been glven, should hâve 
made inquiry at the county clerk's office, and would hâve leamed that 
the mortgage covered after-acquired property. 

9. Chattel Moetgages ®=3l72C2) — Replevin Against Mobtgagor — Défenses. 

In replevin by a chattel mortgagee against the mortgagor and pur- 
chasers from hlm, the demurrer to the évidence of the mortgagor vi'as 
properly sustained, where the property was In possession of the pur- 
chasers, as the action of replevin is a possessory one. 

In Error to the District Court of the United States for the Ëast- 
ern District of Oklahoma; Ralph Ë. Campbell, Judge. 

Action by the Stcckyards Loan Company against James Nichols and 
others. Judgment for défendants, and plaintiff brings error. Affirraed 
in part and reversed in part, and new trial ordered. 

Robert F. Blair, of Wagoner, 0kl., and B. F. Deatherage, of Kan- 
sas City, Mo., for plaintiff in error. 

William B. Moore, of Muskogee, Okl. (W. W. Noffsinger and Y. P. 
Broome, both of Muskogee, Okl., on the brief), for défendants in er- 
ror. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge. The plaintiff in error brought an action 
in replevin against défendants in error, Nichols, Miller, and Briscoe, 
to recover possession of some cattle. At the close of plaintiff's évi- 
dence the court directed a verdict in favor of the défendants. The 
plaintiff claimed the right of possession because of a lien arising from 
a chattel mortgage given to it by défendant Nichols. The défendants 
Miller and Briscoe, as partners, from whose possession the property 
was taken under the writ, claimed the right of possession because they 
had purchased the cattle of Nichols, without notice of plaintiff's claim. 
Nichols had borrowed about $10,000 from plaintiff on January 2, 
1915, and to évidence and secure the debt he, at the same time, ex- 
ecuted a promissory note and chattel mortgage. A copy of the mort- 
gage was filed on January 12, 1915, with the county clerk of Cherokee 
county, Okl., where the property was situated. By évidence and ad- 
missions on the trial, it was established that Miller and Briscoe pur- 
chased the replevined cattle from Nichols, in Cherokee county, in the 
eariy part of February, 1915. Thé court directed the jury to return 
a verdict in favor of défendants because the mortgage did net include 
cattle purchased by Nichols after its date. 

igssFor other casés see same topic £ KEY-NTJMBER In ail K«y-Numbered DlgMta & Indexea 
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Portions of the mortgage relating to the description of the property 
incumbered read as follows, except that the word "crossbar" is substi- 
tuted for the character used in the mortgage ; 

"One hundred flfty cows, âges from tliree to seven years old, ail branded 
crossbar on left side or shoulder. 

"Ninety head of three year old steers, branded crossbar on lef t slde or shoul- 
der. 

"Two hundred head of two year old steers branded crossbar on left slde or 
shoulder. 

"Sixty head of yearling steers and heifers, branded crossbar on left side or 
shoulder. 

"Ijocated in E. Crawford's pasture 4 miles northwest of Hulbert, Cherokee 
County, 0kl. 

"In the event said flrst party owns a larger mimber of cattle, of like Ulnd 
and description as those herein described, then said second party, or its as- 
.signs, sball hâve the right at any tinie to eleet and sélect, from such entire 
nuniber, cattle of llke kinds, equal to the number, as stated In thls mortgage. 

"Together with ail increase thereof, and accretlons thereto, being ail the 
cattle of the above description owned by said flrst party on his own premises 
leased, loaned or hired to him in said county of Cherokee, state of Oklahoma, 
it being hereby expressly stipulated and agreed, that said cattle above de- 
scribed, shall be kept on feed, on said premises, separate and apart from ail 
other cattle during the existence of thls mortgage. 

"The marks and brands used above to describe said cattle are the holding 
marks and brands and carry the title, although said cattle may hâve other 
marks and brands. Thls mortgage shall also cover and include ail the right, 
title, and interest of said party in and to the feed, pasture, feed pens, feed 
troughs, and water privilèges used in feeding said cattle untll the indebted- 
ness herein secured is paid in full. * • * 

"The first party shall not sell or attempt to sell, except in conformity here- 
with, or rem^ve or attempt to remove, from its présent location in the county 
aforesaid, any part of said property. * * * 

"For the purpose of obtaining the money at thls time loaned by the second 
party, and for the benefit of possible future transactions, the first party states 
that the said first party is the absolute and lawful owner of ail of the above- 
described property ; that the same is free from any and ail incumbrances ; 
that he lias full power to sell or mortgage the same and give clear title there- 
to and thiit ail of the same is now in the possession of first party at the loca- 
tion aljove m'entioned in said county and state." 

[1] It appears that in seeking this loan the mortgagor had giyen a 
financial statement to the mortgagee showing that he owned 170 head 
of cattle that were incumbered by a chattel mortgage for $2,200, and 
he listed his total net worth as $5,425. The loan was made by plain- 
tiff through the agency of Mr. Waller who was cashier of a bank at a 
town near to Nichols' résidence. Mr. Waller testified, and from his 
testimony it appears that it was contemplated that Nichols should lise 
the money borrowed from plaintiff to buy cattle additional to the 170 
head he possessed, until he should hâve 500 head, the number men- 
tioned in the mortgage. In the conversation with Mr. Waller, the mort- 
gagor outlined his plans for the purchase of more cattle, giving the 
names and locations of persons from whom he expected to make pur- 
chases. The word "increase," as used in mortgages of this kind, ordi- 
narily means that which is added to the original stock by augmentation 
or growth; produce; profit; interest; progeny; is.sue; offspring. 
Alferitz V. Ingalls (C. C.) 83 Fed. 964; Jones on Ch. Mtges. (5th Ed.) 
§ 149; 4 Words and Phrases, 3515. 
243 F.— 33 
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The word "accretion," as defined by Webster's Dictionary, means : 

"Growth ; organic growth ; also, increase by extemal addition, or by ac- 
cession of parts externally ; and extraneous addition, as an accretion of eartli." 

The Century Dictionary defines it as : 

"Tlie act of accreting or accrescing ; a growing to ; an Increase by natural 
growth ; an addition ; specifically an increase by an accession of parts ex- 
ternally." 

The Standard Dictionary gives the définitions : 

"(l)Growth or formation by extemal additions; increase by adhésion or 
inclusion. (2) That which is so formed or added, an aecumuilation or extemal 
addition ; matter added." 

It will be seen that the use of the word "accretions" expresses a 
broader idea than is expressed by the word "increase" ; it is not con- 
fined to the results of natural growth, but includes the additions of parts 
from without. In the mortgage in question the use of this phrase clear- 
ly expressed the idea that the mortgage should extend, not only to the 
ofïspring of the mortgaged cattle, but also to the cattle added to the 
herd by acquisition. 

Looking to the situation of the parties in applying the meaning of 
thèse words to their subject-matter, no construction of the mortgage 
other than that the word "accretions" was intended to apply to after- 
purchased cattle seems reasonable, when it is considered that the mort- 
gagee knew that the borrower had only 170 head of cattle, that they 
were incumbered for $2,200, and that the borrower's crédit rating was 
quite inadéquate as security for the amount loaned. The purpose of 
the mortgage was to give security to the plaintiflf, and the only way by 
which it could be accomplished was to hâve its lien extended to cattle 
to be purchased thereafter, with the funds advanced, until the total 
number mentioned in the mortgage had been acquired. 

[2] The validity of the lien thus given does not seem open to ques- 
tion, as section 3829, of the Revised Laws of Oklahoma of 1910, pro- 
vides : 

"An agreement may be made to create a lien upon property not yet acquired 
by the party agreeing to give the lien, or not yet in existence. In such case, 
the lien agreed for attaches from the time when the party agreeing to give it 
acquires an interest in the thing to the estent of such Interest." 

As construed by the Suprême Court of Oklahoma, this statute gives 
to the mortgagee a légal lien upon the af ter-acquired property upon its 
acquisition by the mortgagor. Payne v. McCormick Harvesting Mach. 
Co., 11 OkI. 318, 66 Pac. 287; Garrison v. Street & Harper Fumiture 
& Carpet Co., 21 Okl. 643, 97 Pac. 978, 129 Am. St. Rep. 799; Central 
Trust Co. V. Kneeland, 138 U. S. 414, 11 Sup. Ct. 357, 34 U Ed. 1014; 
Title Guaranty & Surety Co. v. Witmire, 195 Fed. 41, 115 C. C. A. 43. 

[3] After the original note and mortgage had been admitted in évi- 
dence, the plaintifF sought to prove that Miller and Briscoe had notice 
of its lien. Mr. Waller testified to a conversation that he had with 
Miller at the bank about the middle of January, 1915, and before Mil- 
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1er and Briscoe made their purchase from Nichols, in which Miller 
inquired where Nichols was "getting this money to buy cattle with." 
Waller informed him that he had secured a loan of $10,000 for Nichols 
from a Kansas City Loan company. "I said I got Mr. Nichols a 
$10,000 loan on the cattle he is now buying. * * * Well, I said 
I got this mortgage on cattle he is now buying," Section 2926 of the 
Revised Laws of Oklahoma of 1910 is as follows : 

"Every person who bas actual notice of circumstances sufflcient to put a 
prudent man upon Inquiry as to a partlcular fact, and wlio omits to make 
such inquiry witli reasonable diligence, is deeined to hâve constructive notice 
of the fact itself." 

[4,6] Mr. Miller undertook an inquiry of Mr. Waller as to the 
source of the money which Mr. Nichols was using, evidently deeming 
that fact one that was important, and was informed of the loan and of 
the mortgage security theref or, and that the mortgage was not limited 
to cattle owned by Mr. Nichols at the date of its exécution but was up- 
on cattle Mr. Nichols was then buying. In view of this évidence, 
there were questions to be submitted to the jury, whether Mr. Miller, 
thus put on guard, should not hâve made further inquiry before he 
purchased thèse cattle for his firm, so soon after the conversation, and 
whether he would not hâve learned of plaintiff's lien by such investi- 
gation. There was évidence to show that the cattle replevined bore the 
crossbar brand, when they were seized in August, 1915, and that some 
also bore newer and later brands. The défendants question the suffi- 
ciency of the proof of identity of the cattle with those mentioned in 
the mortgage. They assert that there is no évidence the crossbar was 
Nichols' brand or that it was placed upon thèse cattle by Nichols. 
The court had already ruled that the mortgage did not cover cattle 
purchased after its date, and that meant plaintiff's defeat. Hence it 
was not incumbent on plaintiflf to press the proof of the branding of 
thèse cattle after they were purchased and before they were sold to 
Miller and Briscoe. As the mortgage covered cattle increase and cattle 
to be bought, although it described them as branded, it must hâve been 
in contemplation of the parties that the brand would be affixed by Mr. 
Nichols after he had acquired them, and, as Miller and Briscoe may 
be held to knowledge of the mortgage and that it covered after- 
acquired cattle, they would be bound also to know that brands need not 
be affixed to the cattle immediately after purchase. 

[6] The claim is made on behalf of Miller and Briscoe that the 
statutes of Oklahoma invalidate plaintifï's mortgage as to them, be- 
cause neither the original mortgage nor a copy thereof authenticated 
by the register of deeds was filed for record. For many years the 
statute of Oklahoma relating to this subject read as follows: 

"A mortgage of Personal property is void aa against creditors of the inort- 
gagor, subséquent purchasers, and incumbrancers of the property In good faith, 
for value, unless the original, or an authenticated copy thereof, be flled by 
deposlting the sanïe in the office of the register of deeds of the county where 
the property mortgaged, or any part thereof, is at such time sltuated." Sec- 
tion 4422, Snyder's Comp. Laws of 0kl. 1909. 

See Strahorn-Hutton-Evans Commission Co. v, Florer, 7 Okl. 499, 
54 Pac. 710. 



516 243 FEDERAL REPORTER 

In 1911 the Législature of Oklahoma adopted the révision of the 
State statutes made by Code Commissioners known as the Revised 
Laws of Oklahoma, and the corresponding provision is found as a 
part of section 4031, but the words "in good faith" are omitted. It 
is contended that this change of the statute renders void the plaintiff's 
mortgage, because Miller and Briscoe were purchasers from Nichols 
for value. The statute in question is a portion of a chapter relating 
to the exécution, recording and effect of mortgages upon both real and 
Personal property. Other sections of the chapter retain the exception 
of actual notice as équivalent to a sufficient notice by record. Sections 
4021, 4035, Rev. Laws of OkI. 1910. 

[7] In order to ascertain the intention of the Législature in the en- 
actment of section 4031, the court may look to each part of the stat- 
ute, to other statutes upon the same or relative subjects, to the old law 
upon the subject, to the evils and mischiefs to be remedied, and to the 
natural or absurd conséquences of any particular interprétation. Lew- 
is, Suth. Stat. Const. §§ 378, 382, 471 ; Endlich on Interp. of Stats. §§ 
39, 295, 298; Holy Trinity Church v. United States, 143 U. S. 457, 
12 Sup. Ct. 511, 36 L. Ed. 226; Knowlton v. Moore, 178 U. S. 41, 20 
Sup. Ct. 747, 44 L. Ed. 969; United States v. Hogg, 112 Fed. 909, 
50 C. C. A. 608 ; Interstate Drainage & Invest. Co. v. Board of Com'rs, 
158 Fed. 270, 85 C. C. A. 532; Hemmer v. United States, 204 Fed. 
898, 123 C. C. A. 194; Harper v. Victor, 212 Fed. 903, 129 C. C. A. 
423. 

The remaining portion of section 4031 is as follows: 

"And a mortgage of Personal property situate<l in portions of tbls state 
attached to an organized eount.v tliereof for judicial purposes, siiall be void 
against creditors of the mortgagor, subséquent purchasers, or iiicumbrancer« 
of the property in good faith for value, unless the original or an authenticated 
copy thereof, be deposited and flled in the otlice of the reglster of deeds of 
the county to whleh the territory in which suc-h property is situated is at- 
tached for judicial purposes." 

If a literal interprétation is placed upon this section, an unrecorded 
mortgage upon personal property situated in unorganized counties is 
void as to purchasers in good faith, but a mortgage upon property situ- 
ated in organized counties is void as to purchasers in bad faith. Sec- 
tion 4035 provides that a chattel mortgage shall cease to be valid as 
against subséquent purchasers or incumbrancers in good faith after the 
expiration of three years from filing for record, unless a renev\^al cer- 
tificate is filed. We cannot believe that the Législature of Oklahoma 
intended to inaugurate a nevi^ policy or to déclare that one who knew 
of an existing incumbrance might ignore it and acquire property free 
from any lien, if he but paid some considération to the seller. Nor 
was it intended that one rule should apply in organized counties and 
the opposite rule in unorganized counties, nor one rule as to real es- 
tate mortgages and its opposite as to chattel mortgages. The purpose 
of the statute was to give constructive notice to those whose dealings 
were in good faith, and who had no actual knowledge of the facts. 
The words "purchasers and incumbrancers for value," in the first 
portion of section 4031, are used in the same sensé as the words "pur- 
chasers or incumbrancers of the property in good faith for value" in 
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the remainder of the section. Van Rensselaer v. Clark, 17 Wend. 
(N. Y.) 25, 31 Am. Dec. 280; Gibson v. Linthieum (Okl.) 150 Pac. 
908; Merchants' Nat. Bank v. Frazier (Okl.) 159 Pac. 6+7. 

[8, 9] The plaintiff offered in évidence a certified copy of the mort- 
gage and of the record of its filing, on the theory that the jury might 
find as one reasonable act of diligence, that inquiry should hâve been 
made at the county clerk's office by the purchasers of thèse cattle 
after they knew that Nichols had given a mortgage upon thèse cattle, 
and had that inquiry been made they would hâve learned of the ternis 
of this mortgage. The court excluded this évidence, consistently with 
its ruling that notice of the mortgage was of no avail, as it did not 
cover after-acquired property. We think this évidence was admissible, 
and that the demurrer of Miller and Briscoe to the évidence should 
hâve been overruled. As the action of replevin is a possessory one, 
and the cattle were in the possession of Miller and Briscoe, the de- 
murrer of Nichols was properly sustained. Robb v. Dobrinski, 14 Okl. 
563, 78 Pac. 101, 1 Ann. Cas. 981. 

For thèse reasons, the judgment will be affirmed as to tbe défendant 
Nichols, but as to the other défendants it will be reversed and a new 
trial ordered. 



LOHMAN 7. STOCKÏAKDS LOAN CO. * 

(Circuit Court of Appeals, Eighth Circuit. April 9, 1917.) 

No. 4779. 

1. Appeal ahd Ereor ®=3758(1) — Affirmance por Defects in Brief. 

Disregarcl of rule 24 of tlie Eighth Circuit (188 Fed. xvi, 109 C. O. A. 
xvi), requiring tlie brief of pialntlfC in error to set eut the specificatloas 
of error relied upon sepnrately, warrants an aflirmance of tlie judgment. 

2. Appeal and Error ©=5204(3, 4), 205, 217, 259, 260(1, 2)— Review— Neces- 

BiTT OF Objections and ISxceptions. 

The sustaining of an objection to a question, the adnrisslon In évidence 
of a mortgage and a certlfled copy thereof, and pernaitting the jury to 
tnlîe dépositions vfith them in the jury room, cannot be reviewed, where no 
objections were made or else no exceptions were talcen. 
8. Appeal and Error <ê=977(5) — ^Matteks Reviewable— Déniai, of New 
Tkial. 

A complalnt that the court overruled the motion for a new trial présents 
no proper question for review. 
4. Trial <g=54] S— Demurrer to Evidence— Waiver. 

A complaint, that the court overruled defendant's denïurrer to plaln- 
tlff's évidence, présents no proper question for review, where défendant 
then Introduced his évidence, and did not renew the motion In any forin, 
nor request a verdict to be directed in his favor. 

In Error to the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Replevin by the Stockyards Loan Company against A. W. Lohman. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Charles M. Cope, of Pawhuska, Okl., for plaintiff in error. 

R. F. Blair, of Wagoner, Okl. (B. F. Deatherage, of Kansas City, 
Mo., on the brief), for défendant in error. 

i^z^pQT other cases ae« same topic & KEY-NUMBER la ail Key-Dumbered Dieresta & Indezei 
• Rebearing denled August 9. 1917, 
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Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge. In its facts this case is in many ways 
similar to the case of Stockyards Loan Co. v. Nichols, 243 Fed. 511, 

• — C. C. A. , and the cases were argued and submitted at the same 

time. The loan company began an action of replevin against Nichols 
and Lohman, to recover possession of some cattle. The case was sub- 
sequently dismissed as to Nichols, as the cattle were not in his pos- 
session when replevined. The plaintifif asserted a lien by reason of 
the same mortgage that it relied upon in the other case. The cattle 
in controversy hère were purchased by Nichols a few weeks after 
the exécution of the mortgage. He and Mr. Charboneau made a pur- 
chase of 108 head of cattle and each took half of them. Each then 
branded his cattle, Nichols placing the crossbar brand upon the left 
shoulder of those he selected. They kept them together in Charbo- 
neau's pasture in Cherokee county, Okl. A week or two afterwards, 
the défendant Lohman, accompanied by Mr. Miller, a friendly adviser, 
made an examination of the herd with a view of purchasing them. 
There was évidence tending to show that Miller, in the présence and 
hearing of Lohman, asked Charboneau why the cattle bore two différ- 
ent brands, and Charboneau answered that half of the cattle belonged 
to him and half to Nichols, and that Nichols had his half mortgaged 
to one firm and he had his half mortgaged to another, and therefore 
they had separate brands to distinguish them. The next day Lohman 
purchased the cattle and thereafter shipped them to his ranch in Osage 
county. 

They were seized in this action in August, 1915. The court submit- 
ted the case to the jury, and the jury found for plaintifif under instruc- 
tions of the court that, unless Lohman had notice of plaintifif 's mort- 
gage before he purchased the cattle, the verdict must be for the de- 
fendant. 

[1] The brief of plaintifif in error disregards the provisions of rule 
24 of this court (188 Fed. xvi, 109 C. C. A. xvi), which requires the 
brief to set out the spécifications of errors relied upon separately, and 
this would warrant an affirmance of the judgment. Moline Trust & 
Savings Bank v. Wylie, 149 Fed. 734, 79 C. C. A. 440. 

[2-4] In the spécification of errors as filed in the lower court, objec- 
tions are made, because an objection was sustained to a question asked 
of witness Charboneau, because the jury were permitted to take some 
dépositions with them to the jury room and because of the admission 
in évidence of the original mortgage, and of a certified copy of that 
mortgage ; but the record shows that no objections were made, or else 
that no exceptions were taken to the rulings made on thèse matters. 
No proper questions for review are presented by complaints that the 
court overruled defendant's motion for a new trial, and his demurrer 
to plaintiflf's évidence, because the défendant then produced his évi- 
dence and did not renew the motion in any form nor request a verdict 
to be directed in his favor. Holder v. United States, 150 U. S. 91, 
14 Sup. Ct. 10, 37 L. Ed. 1010; Allen v. Knott, 171 Fed. Id, 96 C. C, 
A. 180; Collins v. United States, 219 Fed. 670, 135 C. C. A. 342. 
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Otlier assignments of error raise the question whether the mortgage 
imposed a lien on the cattle acquired by Nichols after the date of its 
exécution. The question has been determined in the case of Stock- 
yards Loan Company v. Nichols, supra, and what is said there need 
not be repeated hère. 

This disposes of ail material questions presented and the judgment 
of the court below will be affirmed. 



YUMET & CO. V. DELGADO et al. 

In rc K. DE!/ PILAR HERMANO & CO. 

(Circuit Court of Appeals, First Circuit May 26, 1917.) 

No. 1272. 

1. Banketjptct (S=200(3) — ^Liens— Right to. 

TJnder Banlir. Act (July 1, 1898, c. 541, § e7f, 30 Stat. 564 (Comp. St. 
1916, § 9651), declaring tliat ail levies, judgment, attaciituents, or other 
liens, obt,iined through légal proceedlngs against a person wlio Is insol- 
vent at any time witliin four montlis prior to the filing of tlie pétition 
in banliruptcy, shall be deemed nuU and void in case he is adjudicated a 
banlcrupt, a lien obtained by attachment served more than four months 
before the filing of a pétition in banliruptcy is not nulUfled, where it is 
valid at the time of the attachment, though the judgnient was not ren- 
dered until within the four months, and until that time the lien was in- 
choate. 

2. Bankbuptct <S=>200(3) — ^Libns— Validitt. 

Code Civ. Proc. Porto Rico, § 5233, déclares that every person who shall 
bring an action for tlie fulflllment of any obligation may obtain an order 
from the court having cogninanee of the suit, providing that the proper 
measures be taken to secure the effectiveness of the judgment. Section 
5234b déclares that the provisional renïedy shall conslst of the attach- 
ment of sufflcient property of the debtor to cover the amount clalmed, 
whlle section 5242 provides that an attaclmient on personal property shall 
be effected by depositing the Personal property in question with the court 
or the person designated by it, under the responslbillty of the plaintiff. 
Section 5258 déclares that ail property and right of property seized and 
held under attachment are liable to exécution, but, nntil a levy, property 
is not affected by exécution. L'ndcr the Porto Rico practice an attaching 
créditer takes prioritj' over another credltor recoverlng judgment without 
attachment. Held, that the lien of an attaching créditer is created by 
the Porto Rican law on the levy of the attachment, and hence, where at- 
tachment was levled m'ore than four months before the flling of the péti- 
tion In bankmptcy, the lien of the attaching creditor was not vacated 
by Bankr. Act, § 67f, tliough the judgment perfecting it was rendered 
within the four-months period. 

Appeal from the District Court of the United States for the District 
of Porto Rico ; Peter J. Hamilton, Judge. 

In the matter of the bankruptcy of E. Del Pilar Hermano & Co. Pé- 
tition by Yumet & Co., opposed by Isidoro D. Delgado, trustée, and 
others. From an order reversing an order of the référée, petitioner 
appeals. Order reversed, and cause remanded. 

^sFor other ctmeu see same toplc & KÉY-NUMBER tn ail Kejr-Numbereâ Dlgests & Indexe* 
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Joseph B. Jacobs, of Boston, Mass. (Henry G. Molîna, of San Juan, 
Porto Rico, and Jacobs & Jacobs, of Boston, Mass., on the brief), for 
appellant. 

Harry F. Besosa, of San Juan, Porto Rico, for appellees. 

Before DODGE and BINGHAM, Circuit Judges, and BROWN, 
District Judge. 

DODGE, Circuit Judge. The appellants sued the bankrupt firm in a 
Porto Rican court, attaching personal property beionging to the firm 
in accordance with the local procédure. This was done more than four 
months before the involuntary pétition was filed, under which said firm 
was adjudged bankrupt by the fédéral District Court. 

The suit thus begun was to recover the priée of goods sold. It re- 
sulted in a judgment in the appellants' favor, and a subséquent order of 
exécution issued by the local court; both within the four months pre- 
ceding the filing of said bankruptcy pétition. 

After the bankruptcy pétition had been filed, the marshal of the local 
court proceeded, under the exécution in his hands, to advertise the at- 
tached property for sale, in order to satisfy the judgment. It had re- 
mained in his custody since it was attached as above. The bankruptcy 
court enjoined the proposed sale, holding that the appellants acquired 
no lien by their original attachment, and that any lien acquired by vir- 
tue of the judgment or the steps taken subséquent thereto had been 
avoided or nullified according to section 67f of the Bankruptcy Act. 
It reversed an order by the référée declaring the appellants "in pos- 
session of a valid lien," from which order of reversai they appeal. 

[1] If the appellants got no valid lien upon the attached property 
until the judgment in their favor was entered, there is no error in the 
order appealed from. But, if they obtained a valid lien when they at- 
tached tlie property, section 67f has no application, this order should 
be vacated, the sale allowed to proceed, and the referee's order sustain- 
ing the lien affirmed. 

In view pf Peck v. Jenness, 7 How. 612, 12 L. Ed. 841, decided un- 
der a former bankruptcy law, and of Metcalf v. Barker, 187 U. S. 165, 
23 Sup. Ct. 67, 47 L. Ed. 122, decided under the présent Bankruptcy 
Act, attachment on mesne process, such as the laws of the states with- 
in this circuit permit, is to be regàrded as creating a lien in the plain- 
tiff's favor, vah'd from the time the attachment is made, and not nulli- 
fied or avoided by subséquent bankruptcy proceedings under the prés- 
ent act, unless the same are begun within the four months foUowing 
such attachment ; and this notwithstanding the fact that the lien so ob- 
tained is inchoate only, and subject to be lost if the suit wherein it has 
been made does not resuit in a judgment in the plaintiflf's favor. The 
lien is considered as obtained when the attachment is made, and a sub- 
séquent judgment for the plaintiff as doing no more than establish the 
fact that it was rightly obtained. Such a judgment, followed by exé- 
cution and levy, only enforces the lien created by the attachment. In 
re Blair (D. C.) 108 Fed. 529, cited with âpproval in Metcalf v. Barker, 
187 U. S. 165, 174, 23 Sup. Ct. 67, 47 L. Ed. 122; Collier, Bankruptcy 
(lOth Ed.) 969; Remington, Bankruptcy (2d Ed.) §§ 1455, 1588. 



YUMET & CO. V. DELGADO 521 

[2] Whether or not such attachments create a lien upon the attachée! 
property, valid from the time they are made as above, dépends whoUy 
upon the local law. The laws of some, but not o£ ail, the states with- 
out this circuit permit attachments on mesne process similar in charac- 
ter and effect. The laws of Porto Rico permit attachments on mesne 
process according to provisions hereinafter considered. Whether or 
not attachments such as are thereby permitted are also to be regarded 
as affecting the attached property with a lien valid from the time of 
the attachment is the question presented by this appeal. 

The statutory provisions authorizing attachments on mesne process 
in Porto Rico are found in sections 5233-5250 of the Code of Civil 
Procédure. They were originally enacted March 1, 1902, as "An act 
to secure the effectiveness of judgments." Section 5233 is as follows: 

"Every person who shall biing an action for the fulfillment of any obliga- 
tion may obtain an order from the court having cogrù/.ance of the suit provid- 
ing tliat the proper measures be taljen to secure tlie effectiveness of the 
judgment as the case uiay re<iuire it, should it be rendered in his favor." 

The "proper measures" are prescribed by the next section, 5234, and 
difïer somewhat according to the nature of the obligation sued an. 
When, as in this case, the obligation is the payment of any sum of 
money, section 5234 (b) provides that: 

"The provisional remedy shall consist of the attachment of sufficient prop- 
erty of the debtor to cover the amount claimed." 

Section 5242 provides that an attachment on personal property — 

"shall be effiected by depositing the personal property in question with the 
court, or the person designated by it, under the responsibility of the plaintifC." 

The same section provides further for deposit with the défendant, 
upon sufficient bond given by him, in the discrétion of the court; for 
its sale at public auction, on demand by the owner, upon condition that 
the proceeds be deposited with the court, and for its sale, if perishable, 
on pétition of either party, at public auction, the proceeds to be deposit- 
ed as directed by the court. With thèse provisions, however, this case 
is not concemed. The property attached was deposited with the mar- 
shal of the court and kept in his custody. Had it been sold under any 
of the provisions permitting its sale, the proceeds would, of course, 
hâve taken its place for the purposes of the présent case, 

Except that a spécial order of court authorizing each attachment is 
required, this procédure does not appear toi difïer in any essential re- 
spect from that which may be availed of , under the laws of the states 
within this circuit, at his option, by any plaintifif desiring security upon 
the defendant's personal property, at the outset, for such judgment as 
he may obtain. Designated personal property of the défendant is taken 
into an officer's custody, who holds it until the attachment is dissolved, 
or it is applied to satisfy a judgment for the plaintifï. Meanwhile the 
défendant may dissolve it by giving bond ; discontinuance of the suit 
or judgment for the défendant will dissolve it; or the court may, pend- 
ing the suit, for cause shown, order it sold, and the proceeds held un- 
der attachment in its place. Judgment having been entered, exécution 
issued in the suit accomplishes application of the attached property or 
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its proceeds in satisfaction of such judgment. Until then the defend- 
ant's property right therein continues, notwithstanding tiie plaintiff's 
inchoate or contingent lien. Actual transfer is prevented by the offi- 
cer's custody; tlie défendant can transfer only liis right thereto, subject 
to such custody and the plaintifï's lien. 

The provisions of the Porto Rican Code regarding the disposition of 
attached property on exécution are found in the next succeeding title 
of said Code, "Of the Execution of the Judgment in Civil Actions," 
and are as follows : 

Section 5258: "Ail property and right of property, seized and held under 
attachmeut in tlie action, are liable to exécution. » * * Until a levy, prop- 
erty is not affected by the exécution." 

It is also true, in Porto Rico as with us, that an attaching creditor has 
priority as to the property attached over a creditor recovering judg- 
ment against the same défendant without any attachaient, and that, as 
between creditors attaching the same property, the earlier attachment 
has priority. See Oronoz & Co. v. Alvarez, 23 P. R. 497. 

That what is in substance a lien upon the property attached is cre- 
ated when an attachment is made under the above provisions of the 
Porto Rican Code cannot in our opinion be denied. The right or in- 
terest then acquired by the plaintiff in property so attached is ref erred 
to as a "lien" in the décisions of the Suprême Court of Porto Rico. 
See Auffant v. Succession Ramos, 23 P. R. 410 (relating to attachments 
of real estate); Oronoz &. Co. v. Alvarez, 23 P. R. 497, already cited. 
We find nothing to indicate that the attaching creditor's right or inter- 
est, arising at the time of the attachment, under the Porto Rican pro- 
cédure, is intended to be any less effective for the purpose of securing 
his judgment, than an attachment on mesne process under the laws of 
the States above referred to. In Porto Rico, as under those laws, and 
as was done in this case, the property attached is segregated from the 
defendânt's other property by the custody of a public officiai acting un- 
der the authority of the court, for the publicly declared purpose of 
keeping it so segregated until applied to satisfy the plaintiff's claim. 
Until so applied the defendânt's property in it remains subject to the 
plaintiff's right to such application in priority to the rights of other 
creditors. After custody under such an attachment has continued for 
more than four months, we see no more reason for holding the plain- 
tiff's prior right subject to be defeated by bankruptcy proceedings than 
would exist in the case of an attachment such as was made in Re Blair 
(D. C.) 108 Fed. 529, cited above. 

We find nothing in Clarke v. Larremore, 188 U. S. 486, 23 Sup. Ct. 
363, 47 L. Éd. 555, referred to in the opinion of the leamed District 
Judge; inconsisteht with the foregoing conclusion. The plaintiff in that 
casé had triade no attachment before obtaining judgment and got rio 
rîght of any kind in the defendânt's property until he levied exécution. 
Judgment, exécution, and levy had been vacated, so far as they affected 
the defendânt's property or its proceeds at the exécution sale, by bank- 
ruptcy within four months thereafter. 

'The conclusion we adopt is in accordance with that reached in this 
case- by the District Court, in an opinion of earlier date than that be- 
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fore us in this record, which was the resuit of a reconsideration. See 
8 P. R. Fed. 605. 

The order of the District Court of December 29, 1916, reversing the 
referee's order of September 27, 1916, is reversed, and the case re- 
manded to that court for further proceedings not inconsistent with 
this opinion, and the appellants recover their costs of appeal. 



THE SKIPTON CASTLE. 

(Circuit Court of Appeals, Ninth Circuit. May 7, 1917.) 

No. 2774. 

1. Shipping <S=»141(1)— Liabiutt foe Damage to Cargo— Habter Act— Con- 

stkuction. 

Tlie "négligence, fault or failure ui proper loading, stowage, custody, 
care or proper delivery" of cargo, from, liability for whlch, under Harter 
Act Feb. 13, 1893, c. 105, § 1, 27 Stat. 445 (Oompi St. 1916, § 8029), a ves- 
sel cannot exempt herself by any clause or agreenïent in the bills of lad- 
Ing, applies to the care necessary to protect the cargo from injury during 
the voyage, where It does not prLmarily hâve to do with tlie navigation or 
management of the vessel. 

2. Shipping <S=141(1) — Liability fob Damage to Cargo— Harteb Act. 

On a voyage from Antwerp to Oalifomla ports, requirlng some two 
months, a portion of the cargo stowed in between-decks compartment, 
consisting of bottled minerai water and vi'illow baskets, was badly dam- 
aged by the heating of a shipment of bone meal stowed in the hold di- 
rectly below ; the hatehway between the two holds havlng been left part- 
ly uncovered to permit the circulation of air- The excessive température 
of the lower hold, showing that the bone meal was heating, becante évi- 
dent on the fourth day out, and greatly Increased afterward ; but nothing 
■was done to protect the cargo above, although It could readily hâve been 
removed sufflciently to permit the closing of the hatehway, and the holds 
had separate ventilators. Held that, under section 1 of the Harter Act, 
the ship was llable for the damages, notwithstanding a provision of the 
bills of lading exemptlng It from liability for losa or damage caused by 
sweatlng, leakage, breakage, or decay. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Doolmg, 
Judge. 

Suit in admiralty by the American Import Company, a corporation, 
Tillman & Bendel, a corporation, James L. De Fremery and Henri M. 
S'uermondt, partners as Jas. De Fremery & Co., and the Appoliiiaris 
Company, Limited, against the British steamer Skipton Castle; the 
Lancashire Shipping Company, Limited, claimant. Decree for libel- 
ants, and claimant appeals. Affirmed. 

For opinion below, see 223 Fed. 839. 

Edward J. McCutchen, Ira A. Campbell, and McCutchen, Olney & 
Willard, ail of San Francisco, Cal., for appellart. 

William Denman and Denman & Arnold, ail of San Francisco, Cal., 
for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

m ■ ■ ...... -^ 

4S5»Fftr pUi«r cuea im uinc topic ft KBT-NUUBBR In ail Key-Number«d OlsMts ft Iad«XM 
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HUNT, Circuit Judge. Action for damages to cargo. The British 
steamer Skipton Castle, bound to San Pedro and San Francisco, loaded 
at Antwerp in December, 1910, with a quantity of bottled minerai wa- 
ter, willow baskets, and gênerai cargo. When the ship arrived at the 
ports of discharge in Februarj', 1911, a great many of the bottles were 
found in broken condition and the baskets had rotted. Shipment was 
under bills of lading stipulating that the ship should not be liablc for 
loss or damage occasioned, among other things, by "sweating, leakage, 
breakage, wastage, decay, or the indirect causes thereof , * * * the 
négligence, default, or error in judgment of the master, mariners, 
* * * or other persons employed on or about the ship." The libel 
charged that the damages were inflicted while the cargo was in the 
possession of the ship, by water and breakage and leakage of the bot- 
tles because of bad stowage and unseaworthiness. The answer admit- 
ted that there had been some damage, but allcged that whatever dam- 
age was done was withk: the exceptions of the before-mentioned bills 
of lading, exempting a ship from liability for loss or damage by break- 
age, wastage, decay, sweating, and other like causes. The District 
Court held the claimant liable, because of the failure of those in charge 
of the ship to remove the cargo stowed on the 'tween-decks hatches, 
close the hatches, and care for any merchandise then found to be suf- 
fering injury because of beat or moisture, by drying and airing it. 
Claimant appeals. 

A quantity of bone meal stored in compartment No. 1, lower hold, 
was loaded in the winter, December 8th, at Antwerp, when the 
température was about 40 degrees Fahrenheit. As far as external ex- 
amination showed, the bone meal was in good condition when it was 
taken aboard the ship. The minerai water was stored in the forward 
part of the 'tween-decks No. 1 hold, and the willow ware and the gên- 
erai' cargo in the hatchway and wings of the same compartment. The 
weight of testimony is to the efïect that compartment No. 1 between- 
decks was believed to be the coolest, and therefore the best in which to 
store the minerai water. Compartment No. 1 between-decks and the 
lower hold were equipped witii standard ventilators. The ventilator 
pipes firom the No. 1 hold passed through from the forward " 'tween- 
décks compartment" and out upon the open deck, where they terminat- 
ed in the four ventilator hoods. The ventilator pipe out of the top of 
the between-decks fitted around the outside of the pipes from the hold, 
and through it a separate current of air passed in and out. One of the 
witnesses described the ventilating system as "telescoped," with the 
object of having ventilation go up, instead of mixing through the be- 
tween-decks space. 

Four days after the ship sailed, on December 12th, the tem- 
pérature of the No. 1 hold was 18 degrees warmer than the next 
compartment, and 49 degrees warmer than the outside air. No. 2 hold 
showed 83 degrees. Conditions of high température in the hold bekiw 
continued, due undoubtedly to heating of the bone meal. Again on De- 
cember 22d the température in the forward hold at the foot of the ven- 
tilator showed 101 degrees, and on December 30th, when the ship was 
at Las Palmas, the température showed 110 degrees, while the hold 
No. 2 showed 85 degrees. The évidence is that a température of 90 
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degrees would be cause for worry, while 110 degrees would cause great 
anxiety. When thèse conditions of température were indicated, some 
hatch boards were taken ofï the f orward end of the deck hatch above 
and two of the boards aft. This, however, was not effective, for after 
the removal of the two planks the température in the lower hold was 
100 degrees, and remained at 100 or above for the ensuing 10 days. 
No attempt was made to shift the cargo, so as to let air down into the 
hold. The ventilators and hatches were kept as they usually had been. 
The weather was good on December 22d and for the four days there- 
after. No sufficient reason is given for failure during that time to 
take the upper hatch off and to take the cargo on the lower hatch up 
to the deck, in order that the lower hatch flooring could be laid in its 
place, or canvas laid over the opening, in order that the beat in the 
lower hold could be forced out through the ventilators which ran from 
that hold. The hot air could hâve been let out by opening the entire 
face of the upper hatch when the heating was first discovered, or by 
taking out the cargo and letting it pass out through the ventilators, 
making tight the lower hatch floor. It is possible that some damage 
was caused by heating prior to the time when it was plain that the f er- 
tilizer was heated; but, if proper attention had been given when the 
beat indicated rotting, it is fair to believe the damage would bave been 
of no conséquence. It is clear, therefore, that testimony concerning the 
condition of the hatches became most material, and after caref ul read- 
ing of the whole évidence the most reasonable conclusion is that the 
proximate cause of the damage was the failure to let out ail the hot air 
possible from the lower hold. 

[1] We need not consider the question whether the vessel was sent 
to sea in a seaworthy condition, for we can assume that she was. But 
upon that assumption there remains the question whether there was 
négligence on the part of the ship in the care of the cargo during the 
voyage. In Knott v. Botany Worsted Mills, 179 U. S. 69, 21 Sup. Ct. 
30, 45 L. Ed. 90, the Suprême Court ruled that it was not a sufficient 
compliance with the provisions of section 1 of the Harter Act merely 
to give proper care, custody, and caution to the loadîng and stowage of 
cargo before saiHng, but that duty continues throughout the voyage. 
This rule was laid down in a case where wool was properly stowed in 
a seaworthy compartment when the vessel started on her voyage, but 
the wool was damaged on the voyage because of drainage from wet 
sugar stowed near the wool. The drainage was caused by altération 
of the trim of the ship. The court held that the violation of one of the 
obligations toward the cargo enumerated in section 1 of the Act of 
Congress (27 Stat. 445), namely, that there must be good stowage of 
cargo subsequently located, although occurring after the voyage of the 
injured cargo had started, made the ship liable. The court said : 

"Since this damage arose through négligence In the partlcular nïode of 
stowing and changlng the loadlng of cargo, as the prlmary cause, though 
that cause became operatlve through Its eflfect on the trim of the stilp, this 
négligence In loading falls wlthin the flrst section. The ship and [her} owner 
must therefore answer for this damage, and the thlrd section Is Inapplicable." 

In the later case of. The Germanie, 196 U. S. 589, 25 Sup. Ct. 317, 
49 L. Ed. 610, the court approved of the rule of Knott v. Botany 
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Worsted Mills, supra, and held that, where the prîmary purpose is to 
affect the ballast of the ship, the change is management of the vessel, 
but, where the primary purpose is to get the cargo ashore, the f act that 
it also affects the trim of the ship does not make it the less a fault of 
the class which the first section of the Harter Act removes from the 
opération of the third section of the act. The court recognized that a 
case might occur, which in its différent aspects would fall within both 
sections, and said that the question which section is to govern must be 
determined by the primary nature and object of the acts which cause 
the loss. Both of thèse décisions of the Suprême Court were cited by 
this court in Corsar v. Spreckles Bros. & Co., 141 Fed. 260, 72 C. C. 
A. 378, where the court considered the c|uestion involved under the 
facts as primarily and essentially one of navigation, and therefore the 
détermination of the master would not make the ship or her owner 
liable for any incidental damage sustained by the cargo, because of 
the third section of the Harter Act. In Nam v. The Appalachee, 202 
Fed. 826, 121 C. C. A. 130, this court regarded the question there in- 
volved as whether the damage done to the merchandise was properly 
referable to a lack of care on the part of the officers of the ship, or 
to fault or error on the part of the officers in the management of the 
ship, and quoted from the Germanie Case, supra. The distinction in 
the rule applicable was observed by the Court of Appeals of the Sec- 
ond Circuit in The Persiana, 185 Fed. 396, 107 C. C. A. 416, where 
oil was allowed to accumulate in the bilges, not for the ship's purposes, 
but because the master intentionally allowed it to accumulate to save 
it for profit. United States v. New York & O. S. S. Co., Ltd., 216 
Fed. 61, 132 C. C. A. 305, also decided by the Court of Appeals of the 
Second Circuit, seems to hâve turned upon the particular facts, al- 
though some of the comments of the court seem at variance with the 
rule of the earlier décision in the Persiana Case, supra, not referred 
to by the court. 

[2] In the case at bar the navigation of the ship was not affected by 
the failure to raise the cargo stowed on the hatch, and to put it on 
the deck and dry it there, closing the hatch and then replacing the 
cargo; and while doubtless the removal of the upper hatch boards to 
get the cargo out, and the putting of canvas or additional hatch boards 
under the cargo in the lower hatch pertained to the management of the 
ship in an incidental sensé, yet the primary purpose would be care of 
cargo threatened with injury from heat below. 

We are of opinion, therefore, that the appellees proved their case 
by the greater weight of évidence, and that the decree should be af- 
firmed. So ordered. 
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JOHN A. EOEBLING'S SOMS CO. OF CALIFOBNIA et al. v. IDAHO Rï., 
LIGHT & POWER 00. et al * 

(Circuit Court of Appeals, Ninth Circuit July 16, 191T.) 

No. 2813. 

1. Appeal and Eebob <S=>907(1)— Prksumptions— Facts not Shown bt Rkc- 

OED. 

On ajjpeal from a decree denying claims for material sold a rallway, 
light, and power company, sliortly T>efore the appointment of a receiver, 
priority over nïortgage bondholders, where a part of one of the claims 
was for materlals furuished for "senice extensions," and there is no 
record évidence making It clear what tte précise items were for, the 
District Court's finding tbat the materlals were not an operatlng expense 
wlU he adopted. 

2. Eeceivers <©=>158(2) — Pbiority of Claims— Claims eob Matebials. 

That parties selllng materlals to a rallway, light, and power company, 
shortly before the appointment of a reeelver, expected payment of thelr 
bills out of the comi)any's current Income, dld not entitle them. to préfér- 
ence over ntortgage cr&âitors, unless ail parties agreed that their claims 
should be first paid out of current earnlngs. 

3. Stipulations <®=5l4(10) — Constbtjction and Opération— Agbeed State- 

MENT op Facts. 

Where the enlargement and improvements of a power plant of a rall- 
way, light, and ix)wer company was to put the company in a condition to 
t)etter serve Its customers, and to supply the Increasing dercfand for elec- 
tric current, and machinery was furnlshed the company by a clalmant 
for the purpose of generating Increased power to be transmltted over 
new transmission Unes, a stipulation, ta an agreed statement of facts, that 
the machinery was necessary to the continued opération of the conïpany'a 
System, and that wlthout it it could not perforai its duties to the public, 
was not an agreement that the machinery, prior to its installation, was 
necessary to the continued opération of the System, or that the company 
could not, prior to such installation, perform its duties to the public. 

4. Eeceivers <S=>158(3) — Priorities— Unsecured Claims fob Materials. 

Such lEfachinery being for work of new construction, it was furnlshed 
ta the enlargement, and not for the repair or maintenance, of thé com- 
pauy's plant, as respected the claimant's right of priority over mortgage 
credltors. 

5. Regeivers <@=5l58(2) — Priority of Claims— Claims for Materials. 

The diversion of a rallway, light, and power company's Income to the 
payment o£ interest on bonds of a subsidiary conïpany dld not entitle 
parties furnlshing material to the principal company, shortly before Its 
receivership, to priority over its mortgage bondholders, where the mort- 
gage securlng thelr bonds dld not cover the property of the subsidiary 
company, and the payment of such Interest did not taure to their beneflt. 

6. Eeceivers ®=>158(2)— Priority of Claims— Claims for Materials. 

The payment of interest by a corporation on its bonds, at a tinïe when 
nothing was due on a claim for materlals furnlshed it shortly before Its 
receivership, was not a diversion of its earnlngs entltUng such clalm to 
priority over the mortgage bondholders. 

7. Eeceivers i®==>158(3)— Priority oï Claims— Claims for Materials. 

Materials furnlshed a corporation within six months before its receiver- 
ship, for new construction and extraordinary improvements ta Its plant, 
were not payable as current oi)erating espenses ta préférence to the datais 
of mortgage bondholders. 

Gilbert, Circuit Judge, dissenting. 

€=»For otiier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
• Rehearing flenled October 8, 1917. 
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Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit by the Westinghouse Electric & Manufacturing Company 
against the Idaho Railway, Light & Power Company and others, in 
which John A. RoeWing's Sons Company of California and another 
intervened. From a decree denying their claims for préférence, the 
interveners appeal. Affirmed. See, aiso, 228 Fed. 972. 

Appeal from a decree of the District Court of Idaho denying certain claims 
for préférence asserted by appellants, Roebllng's Sons Company and I. P. Mor- 
ris Company, for materlals and supplies furnlshed to the appellee, Idaho Rail- 
way, Light & Power Company, before the appolntment of a reeelver for the 
corporation. The Westinghouse Electric Manufacturing Company, a gênerai 
créditer of the Idaho Railway, Light & Power Company, to be called the Rail- 
way Company, brought suit on December 23, 1913, against the Railway Com- 
pany, alleging that it owed large sums whlch it was unable to pay, and pray- 
ing for the appolntment of a receiver. 

The Railway Company was In the gênerai business of generating and dls- 
tributlng electrlcity and operating electrie railway Unes In many places in 
Idaho, the power and the traction properties operated by the Railway Com- 
pany belng under one control and management. After the Railway Company 
admitted the indebtedness sued ûpon and that a receiver was necessary, the 
court appointed as reeelver O. G. F. Markhus, who had been gênerai manager 
of the Railway Company. After the receiver was appointed, the Guarantee 
Trust Company of New York, as trustée, sued the Railway Company to fore- 
close a trust deed glven by the Railway Company to secure payment of a 
bond Issue of $30,000,000 of which approxlmately 89,000,000 were outstand- 
Ing. The mortgage covered ail the property of the Railway Company, includ- 
ing property that mlght thereafter be acquired by it, and ail income and 
profits of ail properties which were subject to the mortgage. In Mareh, 1914, 
Roebllng's Sons Company and I. P. Morris Company, respectlvely, intervened, 
and by cross-blU asserted priority of claims over the mortgage credltors. In 
due time foreclosure was decreed, and the property was sold under foreclosure 
to the Electrie Investment Company for a sum sufflcient to pay only $534.15 
on each $1,000 bond outstandlng under the mortgage. Thereafter the Dis- 
trict Court denled the claims of préférence of Roebllng's Sons Company and 
Morris Company, and they hâve appealed. 

From an agreed statement of facts it appearg that between the 18th of 
Mareh and the 30th of May, 1913, Roebllng's Sons Company sold and dellvered 
to the Railway Company, then a going concern, certain supplies and material 
for which the Railway Company agreed to pay ; that It was to be a cash trans- 
action, payment to be made by the Railway Company on bllls as rendered wlth- 
In 30 (iays from the dellvery of the various Items ; that before the receiver was 
appointed there was a payment of $17,519.80 on account, and that the balance 
due was $21,057.37 with Interest ; that the material and supplies were sold on 
open account under a bellef on the part of the seller tli.'xt the moneys to be 
due therefor sliould be pald out of cnrrent operating income ; that, during the 
time when the supplies were furnlshed, the Railway Company was settlng up 
reserves from its eamings and from the proceeds of sale of Its bonds to pay 
bond Interest; that the interest aecruing on the bonds of the Railway Com- 
pany on June 1, 1913, was $165,750; that the bond interest reserves In the 
six months precedlng June 1, 1913, amounted to $135,7.50; that the Railway 
Company borrowed on the note of the company the balance required to meet 
the interest; that, in addition to the foregoing interest reserves, the Railway 
Company on April 1, 1913, pald from Its earnings the interest on its under- 
lying bonds of the Boise & Interurban Railway Company, amounting to $26,825, 
and on June Ist the Interest on the bonds of the Boise Railroad Company, 
amounting to $9,725 ; that of the foregoing interest reserves about $79,000 was 
obtained from the earnings of the company during the period mentloned, and 
$56,750 from the proceeds of the sale of bonds; that when the supplies and 
material were furnlshed the Railway Company was construeting a transmis- 
sion Une about 30 miles long, from its central station In Swan Falls, Idaho, to 
a pumping plant of the Gem Irrigation District, wlth a four-mile branch 
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extension f rom a point on its Une to the Guffey pumping station ; that, before 
constructing tliis Une, tlie Railway Company had generated power at its Swan 
Falls plant and had a transmission line running to certain mining districts 
in Owyhee county, Idalio, and another transmission line to places in Ada 
county, Idaho ; that during the fall of 1912 and the winter of 1913 the Rail- 
way Company was enlarglng the capacity of its Swan Falls plant by replacing 
generating units, and that one of its Unes then under construction was to 
several irrigation districts with which conti-acts had been made; that when 
the Gem line was under construction the Railway Company owned a con- 
trolling interest in the stock and bonds of the Idaho-Oregon Light & Power 
Company, which stock and bonds were Included in the trust security to the 
Guarantee Trust Company ; that the Oregon Light & Power Company de- 
faulted in paying interest on its bonds, Aprll 1, lS)i;J, and that the Railway 
Company had ofCered to the bondholders of the Idaho-Oregon Company a 
plan of reorganization under which the Idaho-Oregon Company should be 
malntained as a going concern ; that the Idaho-Oregon Company had made 
various contraets for irrigation, involving the construction of extensions ; that 
the material for sueh extensions was bought by the Railway Company and 
furnished to the Idaho-Oregon Company under an «luipment trust agreement 
by which the Railway Company retained title to the supplies and material 
imtil the same should be paid for ; that the material and supplies furnished 
by the Roebling's Sons Company was principally copper wire for extensions for 
the installation of new or replacement units, and that the wire and material 
delivered had been put to use by the Railway Company in its system, aRd con- 
tributed to the earnings and value of the properties and the security of the 
bonds, and that the material is and was necessary to the continued mainte- 
nance and opération ot the respective parts of sald property for which the 
same was supplied and In which it is used. 

The claim of the I. P. Morris Company was for furnishlng and installing cer- 
tain power machinery for the electric plants of the company ; the supplies hav- 
ing been received by the Railway Company prior to the first of June, 1913, but 
the installation was not completed or the work accepted until December, 1913, 
within six months of the appointment of the receiver. The Railway Company 
paid to the Morris Company $21,200.66, and gave two promissory notes for the 
balance due, one due in three months, the other in six months, from date. It 
appears from a stipulation of f acts that between November 1, 1912, and Decem- 
ber 23, 1913, the Railway Company paid from its earnings in interest on the 
bonds of the Boise & Interurban Railway Company, one of its constituent 
traction companies, on April 1, 1913, .$26,825, and on October 1, 1913, $26,825 ; 
that it paid interest on the bonds of the Boise Railroad Company, Limited, 
another of its constituent companies, on December 1, 1912, $9,725, on June 1, 
1913, $9,725, and on December 1, 1913, $9,725; that for the beneflt of the 
sinking fund of the bonds issued by the Boise Railroad Company it paid on 
December 1, 1912, $5,000, and on December 1, 1913, $5,000; that on December 
1, 1912, it paid, as Interest on the lx)nds of the railway company, $146,075, 
and on June 1, 1913, $165,750, and in addition thereto bas paid out large sums 
for permanent improvements and equipment, adding to the value of the prop- 
erty securing the bonds of the Railway Company Issued under the trust deed 
to the Guarantee Trust Company ; that the material and machinery furnished 
were necessary to the continued opération of the Railway Company's System, 
and that, without it, it could not perfonn its duties to the public, and that the 
Morris Company sold the material to the Railway Company in the belief and 
Intention that, unless otherwise provided for, payment would be out of the 
operating or eurrent income of the Railway Company. 

Beverly L. Hodghead, of San Francisco, Cal., for appellants. 

John F. MacLane, of Sait L,ake City, Utah (Henry Root Stern, of 
New York City, of counsel), for appellees, Idaho Ry., Light & Power 
Co., O. G. F. Markhus, receiver, etc., Guarantee Trust Co., and Elec- 
tric Inv. Co. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 
243 F.— 34 
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HUNT, Circuit Judge (after stating the facts as above). [1, 2] The 
appellant's principal contention is that there was a wrongful diversion 
of income, and that, in view of the extensive System of properties 
owned and operated by the Railway Company, the work done consti- 
tuted merely ordinary service extensions and improvement and repairs, 
and was properly chargeable to maintenance and opération. As set 
forth in the statement of the case, the Roebling's Sons Company claim 
is in much the larger part for new wire for the transmission of electric 
power over newly constructed transmission lines, running from a cen- 
tral station to an irrigation transmission line and to a certain pumping 
station. When completed, thèse lines constituted substantial additions 
to the lines owned and operated by the Railway Company, or owned by 
the Idaho-Oregon Company, a separate corporation, the stock and 
bonds of which were principally owned by the Railway Company. The 
minor part of the claim, an item of $1,121.15, was for materials used 
"in connection with gênerai service extensions of the Railway Com- 
pany and its distributing Systems" about and in the village of Eagle, 
Idaho. We are not advised just what "service extensions" included, 
and, in the absence of record évidence to make clear what the précise 
items were for, we will adopt the finding of the District Court, that 
under the facts shown it cannot be held to hâve been an operating ex- 
pense. The stipulation of fact that the material furnished by the 
Roebling's Sons Company "is and was necessary to the continued 
maintenance and opération of the respective parts of said property for 
which the same was supplied and in which it is used" is to be con- 
strued with other portions of the stipulation, which show that the 
material went to making additions or enlargements of the System 
which had existed and for the maintenance and opération of such newly 
constructed lines adding to the system. This, however, takes us no 
further than to the point that, inasmuch as the supply was for new 
construction and use in connection therewith, it is not to be regarded 
as necessary for such repair or replacement as was reqUired to keep 
the power plant and system a going concern as it had theretofore been 
conducted and kept up.. The case is not altered by the stipulation that 
the Roebling's Sons Company sold the materials in the belief and in- 
tention on its part that the bills therefor should be paid out of current 
operating income. It is probably true in many instances that mer- 
chants who sell their products to public service corporations expect 
paynient of their bills out of current income ; but if there is an out- 
standing mortgage contract between the corporation and a mortgage 
creditor, such as there was hère, préférence will not be awarded over 
the mortgage creditors, unless it is proven that ail parties agréed that 
the claim of the merchant shall be first paid out of current earnings of 
the buying company. 

[3, 4] The claim of the Morris Company is for material furnished 
under a contract dated October 31, 1912, wherein thé Morris Com- 
pany was to design, construct, deliver, and install certain maçhinery 
necessary to enkrge and reconstruct what is called the Swan Palis 
plant of the Railway Company. The power part of the rriachinery 
was to be delivered in installments prior to April 1, 1913, and certain 
other materials were to be delivered within a year from the date of 
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the coritract. The enlargement and improvement made at the Swan 
Falls plant was to put the Railway Company "in a condition to better 
serve its customers and to supply the increasing demand for electric 
current." The machinery to be furnished was for the purpose of gen- 
erating the increased power to be transmitted over the new transmis- 
sion hnes heretofore referred to in connection with the claim of the 
Roebling Company. It also appears that the machinery included in 
the claim of the Morris Company would generate approximately 60 
per cent, of the entire power of the Swan Falls plant, which is the only 
power plant owned and operated directly by the Railway Company. 
The stipulation of facts that the machinery is necessary to the con- 
tinued opération of the Railway Company's system, and that, without 
it, it could not perform its duties to the public, is not an agreement that 
the machinery prior to its installation was necessary to the continued 
opération of the system, or that the Railway Company could not, prior 
to such installation, perform its duties to the public. The machinery 
being for work of new construction, we think that the conclusion of 
the District Court that the machinery furnished was for the enlarge- 
ment, and not for the repair or the maintenance, of the Railway Com- 
pany's plant, is the only correct one that could be reached with respect 
to this claim. It is to be specially noted, too, that the contract per- 
taining to this machinery was made 14 months before the appointment 
of the receiver; that the work was not finally completed until Sep- 
tember, 1913, and was not finally accepted until December 9, 1913, up- 
on which latter date $21,200.66 was paid, and two promissory notes, 
each for the sum of $13,246.58, were given. The comment of the Dis- 
trict Court upon this phase of the claim was that it was "quite in- 
credible" that the Morris Company, having knowledge of the plans of 
the Railway Company, could hâve expected that the entire expenses 
to arise under the contract would be taken care of from current re- 
ceipts. 

[5] In arguing for the claims above mentioned, appellants say that 
there was diversion of income by reason of the fact that the railway 
Company paid on June 1, 1913, interest on the bonds held by the Guar- 
antee Trust Company amounting to $165,750, interest on the bonds 
of the Boise & Interurban Railway Company amounting to $26,825, 
and interest on the bonds of the Boise Railroad Company amounting 
to $9,725, or a total of interest paid, $202,300. But of this amount, 
$56,750 came from the proceeds of the sale of the bonds of the Railway 
Company, and $30,000 was borrowed on the note of the company. If 
we deduct the amount of thèse two items from the total sum of $202,- 
300 paid out, we hâve a balance of $115,550. In this amount was 
$9,725 interest on the bonds of the Boise Railroad Company, but this 
amount did not inure to the benefit of the bondholders of the railway 
company, and in the decree made by the District Court it was specially 
provided that the Guarantee Trust Company, or bondholders repre- 
sented by it, should not be held on account of the construction pay- 
ments made on account of the Boise Railroad Company, as the prop- 
erties of that company had been decreed not subject to the mortgage 
of the Guarantee Trust Company, and were ordered segregated from 
the receivership estate. 
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[6] With respect to the Morris claini, it is to be noted that tlie al- 
leged diversion of June 1, 1913, was nearly seven months before the 
receiver was appointed. Or if, as connsel for Morris Company hâve 
urged in their brief, the material and labor involved in the claim were 
furnished within six months before the appointment of the receiver 
(December 23, 1913), then the claim did not accrue until after June 
i, 1913, when the interest on the bonds was paid, and préférence can- 
not be claimed, for clearly it is not a diversion of earnings for a cor- 
poration to pay interest due on its bonds when nothing is due at the 
time of the payment. 

The légal principles and the more important authorities which bear 
upon the several views of the questions presented having recently been 
carefully considered and announced in Crâne Co. v. Fidelity Trust Co. 

et al., 238 Fed. 693, C. C. A. , any extended discussion of the 

law would be but a répétition of what was there said. 

[7] In accordance, therefore, with the rule of that case, we conclude 
that Roebling's Sons Company furnished material which went for new 
construction and extraordinary improvements in the plant of the Rail- 
way Company or the plant of the Idaho-Oregon Company, and the 
claim is not properly payable as a current operating expense in ordi- 
nary course of business, and that there was no diversion of any income 
earned after the accrual of the Roebling's Sons Company claim ; that 
the Morris Company claim, being for generating machinery by way of 
new construction and extraordinary improvement to the mortgaged 
property, is not to be recognized as a current operating expense in- 
curred in the ordinary business of the railway company, and that, the 
daim having accrued within six months prior to the appointment of 
the receiver, there was no diversion of income by payment of interest 
on June 1, 1913. It may be added, however, that, if we should as- 
sume that the materials involved in the Morris claim were furnished 
more than six months before the receiver was named, no spécial cir- 
cumstances appear for departing from that period as the usual and 
reasonable limit. 

The decree is affirmed. 

GILBERT, Circuit Judge (dissenting). I dissent from the opinion 
of the majority of the court in this case, on the grounds stated in the 
dissenting opinion in Crâne Co. v. Fidelity Trust Co., 238 Fed. 693, 
C. C. A. . 



PATAGONIA S. S. CO., Ltd., v. GANS S. S. LINE. 

(Circuit Court of Appeals, Second Circuit. June (i, 1917.) 

No. 240. 

1. Shipping (3=349(2) — Cuarter — Kigut of Chartereb to Use Deck Space. 

A vessel was cliartered to carry a full cargo of heavy grain at a stated 

rate of freight per quarter. The charterer was given the use of ail holds 

and covered deck space where cargo Is ordlnarily carried, but no provision 

was made for a deck load. The charterer was also glven the right to load 
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a fuU cargo of other nierchandise hy paying a total frelsht equal to 
wliiit it would aiiiount to on a full cargo of lieavy grain. The charterer 
loiided a cargo of gciieral inercliaiidise for otlier sliippers and paid the 
agi'ced rate of freiglit on tlic dead weight capacity o£ tlic sliip, but it 
also loaded au opcn deck cargo of lumber. Hcld, that tlie owuer \vas 
ciititîed to recovor tlu- reasonalile value of the use of the deck space, whlcli 
liad iiot l)cen contracted for, in addition to ttie charter hire, not nicasured 
however by the bill of ladiug fi'eight recelved l)y the charterer. whieh 
wa.s Ilot a trustée for the owiier in respect to such freight uor a wrongdoer, 
the luiuhei- having beeu takeu by the master without objection, nor by 
tlu' iiiarl<et rate of freight, since the owner was without right to use 
sucli space or hire it to others thau the charterer. 
2, Siiii'i'ixo (â=>.':)S(2) — CuARTEK — Omission ov Pko visions Tiirough Mistake. 
A court of ;idmli-alty may i)ermit a cliarter(u- to show. In défense to a 
suit Ijy the owner for extra freight on declv cargo, that by the agreeinent 
it w;\s to bave the use of such space, l)ut that the provision was inadver- 
tently omitted from the charter party. 

:■>. SnirPlNO <5=3:U) — ('IIARTKK — OO.VCLUSIVKNESS OF ClIARTEK I'ABTY. 

A cliartcr iiarty as executod, in the absence of fraud or mutual nùs- 
tidce. (leteruiines the rights of the parties, and neither the master nor 
otlicr .-ment of the owner bas authority to alter or waive ils provisions. 

Ai)iK;al from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Patagonia Steamship Company, Limited, 
against the dans Steamship Line. Decree for libelant, and respondent 
appeals. Modified and affirmed. 

ITaight, Sandford & Smith, of New York City (John W. Griffin, of 
New York City, of counsel), for appellant. 

Convers & Kirhn and Kirhn, Woolsey & Hickox, ail of New York 
City (Charles R. Hickox and Cletus Keating, both of New York City, 
of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. [1] March 6, 1912, the libelant, the Pata- 
gonia Steamship Company, Limited, chartered its steamer Patagonia 
to the Gans Line to carry a full cargo of heavy grain from New Or- 
léans to Rotterdam at 3s. 3d. a quarter. The charter contained a clause 
familiarly known as the dreading clause, the material part of which 
was as foUows : 

"i. The charterers hâve the further privilège of shipplng, full cargo of other 
lawful merchandise, in lieu of a like quantity of grain, in which case the char- 
terei-s are to appoint the stevedores to load and to discharge the cargo, under 
master's supervision, paying ail loading and discharging expenses, but charter- 
ers to iKj In no way liable for improper stowage, the owners paying them the 
expeuses, includlng bag hire, tigured at current rate of the port, which the 
vessel would hâve Incurred loading and discharging a full cargo of heavy 
grain, and total freight to be equal to what it would amount to on a full cargo 
of iieavy grain." 

The charterer availed itself of this privilège, and, instead of a cargo 
of heavy grain, shipped a cargo of gênerai merchandise belonging to 
varions shippers. The space appropriated to cargo was defined in arti- 
cle 11: 
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"11. The charterers to hâve full reach of the holds, Including peaks, aiuï 
ail covered deek spaces where cargo is ordinarlly carried, the same as if vessel 
loaded for owners' account." 

The charterer, however, loaded 836 tons of lumber on the open 
deck, for which the consignées paid bill of lading freight in the sum of 
i695. 12s. 9d. 

The freight on the dead weight capacity of the vessel was i5,915, 
and this sum the charterer paid to the owner, but refused to pay any 
additional freight on the deck load, and the owner filed this lilael to 
recover a reasonable freight therefor, plus the reasonable cost of lash- 
ing the lumber. 

Nothing whatever having been said in the prior negotiations between 
the agents of the parties about a deck load, the owner's agents pre- 
pared and submitted to the charterer's agent a charter party which 
contained a clause permitting a deck load : 

"20. If safe and légal deck load may be given, at merchant's risk." 

[2] The agents of the charterer not being satisfied with one of the 
clauses, according to them the consignment clause, and according to 
the owner's agents, the dreading clause, submitted a différent form of 
charter party containing no privilège to load on deck, which was duly 
executed. About a week later the charterer's agents observed that 
there was no such clause and pointed this out to the owner's agents, 
who, they say, replied that there would be no trouble because it was 
understood and agreed that the steamer should carry deck cargo. If 
this were the agreement, a court of admiralty, even if it could not re- 
form the charter in a direct proceeding on the ground of mutual mis- 
take (Williams v. Insurance Co. [D. C] 56 Fed. 159), would doubtless 
admit such an équitable défense (The Hero [D. C] 6 Fed. 526; U. S- 
V. Cornell Steamboat Co., 202 U. S. 184, 194, 26 Sup. Ct. 648, 50 L. 
Ed. 987). But Judge Learned Hand has found that there was no 
such understanding, in which we concur with him, and therefore the 
owner's agents could not alter the charter in this respect after it was 
executed. 

[3] The charterer further contends that the owners are estppped 
from making this claim because the master, before the steamer sailed 
from New Orléans, indorsed on the charter party, "Ail conditions of 
the within charter hâve been complied with at New Orléans," and 
drew a draft in favor of the charterers for the différence between 
the bilî of lading freight and the freight payable on the dead weight 
capacity of the steamer. As in the case of the agents, the master had 
no authority to alter the contract made by the charter party. The char- 
ter party as executed, in the absence of f raud, which is not suggested, 
or of mutual mistake, which has been found not to exist, détermines 
the rights of the parties. 

The charter party contained a cesser clause as f ollows : 

"Charterers' llaWlity to ceasé on cargo belng shipped and différence of 
freight and for demurrage, if any, paid, vessel having a lien on the cargo for 
freight" 
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The owner was obliged to collect ail the bill of lading f reight in order 
to cover the charter money due it and pay the master's draft drawn 
at New Orléans in favor of the charterer. Freight on the deck load as 
between it and the charterer was neither ascertained nor provided for 
in the charter party, and the owner was net given a lien upon it to 
secure whatever claim it might hâve. Therefore the cesser clause does 
not apply. 

Finally, the charterer says that the court should not permit the own- 
er's claim because it is inéquitable. It contends that the owner bas 
received full freight for the dead weight capacity of the vessel and the 
deck load imposed no additional burden upon it. But a charterer has 
no right to load on deck unless the charter gives him the privilège 
(Carver on Carriage by Sea, § 262), and no such privilège was given 
in this case. It could not acquire the right to load on deck because it 
had paid freight for the full dead weight capacity of the vessel, ail of 
which it did not use, even with the deck load included. No court can 
alter anything in or add anything to a contract because it thinks to do 
so would be reasonable. The assumption of such an authority would 
dangerously invade the rights of contracting parties. 

The charterer, having used a part of the vessel to which it had no 
right, must pay the owner for it. This leads us to inquire how the 
compensation is to be measured. The charterer in this case cannot be, 
regarded as a wrongdoer because the master did not refuse to receive 
the lumber on deck ; he taking the position that, while the charter did 
not allow a deck load, the owner could sue the charterer for compen- 
sation. For the same reason the charterer cannot be regarded as a 
trustée for the owner in respect to the freight collected from the con- 
signées. The libel recognized thèse propositions by asking to recover 
a reasonable freight, and by so doing waived any objections it might 
hâve had to the loading of cargo on deck. 

We do not think The Port Adélaïde (D. C.) 59 Fed. 172, in point. 
There the charterer was entitled to the whole vessel. Nevertheless the 
owner without the knowledge or consent of himself or his agents 
took on cargo in an adventure on his own account and deviated from 
the voyage. This plainly made him accountable as trustée, at the op- 
tion of the charterer, for ail the freight earned. 

In the présent case, the charterer contends that it should pay only 
the reasonable value of the use of the deck. That value cannot be.the 
market rate of freight which the owner could recover by putting the 
spâce in the market, because it was not entitled either to use the space 
itself or hire it to others. The charterer was the only person in the 
world- the owner could deal with. It had already paid for the voyage 
in the lump freight on the vessel's dead weight capacity. What the 
owner should receive for this deck space which could bave been Used 
by no one else is certainly not the market rate of freight, nor what this 
favored person could collect from others. The évidence is not spécifie 
iUpon this point, but the highest estimate in the record is £200, and this 
with interest plus $70, the expense of lashing the lumber, is what the 
charterer should pay. So modified, the decree is affirmed, with inter- 
est and costsof this court to the appellant. 
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CHELENTIS v, LUCKENBACH S. S. CO., Inc. 

(Circuit Court of Appeals, Second Circuit. May 25, 1917.) 

No. 223. 

SeAMEN <g=>11— IN.TURT IN SERVICE— MEASDRE OF ReCOVEET. 

Tlie riglits of a seanïnn, injured in the service of the sliip, are the 
same, by virtue of tlie inhérent nature of his contract, wlietlier lie sues 
in a court of admiralty or of common law, and his i-aeovery is limited 
to his wages to the end of the voyage and the expense of his maintenance 
and cure, regardless of the question of négligence or contributory négli- 
gence ; and this rule is not changed bv Seanien's Act Mardi 4, 1915, c, 15,S, 
§ 20, 38 Stat. 11S5 (Conip. St. 1916, § &'537a), providing that "in any suit 
to recover damages for any injury sustained on hoard vessel or in Its serv- 
ice seamen having comniand shall not be held to be fellow servants with 
those under their authority." 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Peter Chelentis against the Luckenbach Steamship 
Company, Incorporated. Judgnient for défendant, and plaintifï brings 
error. Affirmed. 

Silas B. Axtell, of New York City (F. R. Graves, of New York City, 
of counsel), for plaintiff in error. 

Carter & Carter, of New York City (Peter Carter, of New York 
City, of counsel), for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This was an action at common law by a sea- 
man employed on the steamer J. E. Luckenbach against her owners to 
recover damages for personal injuries sustained by him on his second 
voyage. The only charge of négligence in the complaint as to which 
there was any proof was as follows : 

" * * * Because said défendants and sald persons in their service hav- 
ing command negligently and unlawfully compoUed plaintiff to carry an ash 
bag across an open and exposed declc on board said vessel durlng a severe 
storm and whlle the waves were calculated to and did break over the same, 
plaintiff, although himself in the exercise of due care, was suddenly and 
without waming struck by a wave with great violence and preeipitated from 
his feet, thereby sustaining severe, painful, and permanent personal injuries, 
as hereinafter more particularly set forth." 

The plaintiiï sued for full indemnity, and on the trial declined to 
make claim for wages to the end of the voyage and expenses of cure 
and maintenance for a reasonable time thereafter, insisting that by vir- 
tue of section 20 of the Seamen's Act of March 4, 1915, he was entitled 
to full indemnity and to go to the jury on the question of the defend- 
ant's négligence and of his own contributory négligence. This section 
reads : 

"Sec. 20. That In any suit to recover damages for any Injury sustained on 
board vessel or In its service seamen having command shall not be held to be 
fellow servants with those under their authority." 

CssFor otber cases née same Copie & KBY-NUMBER in ail Kejr-Numbered Digesta & Inâexsa 
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Judge Manton directed a verdict for the défendant, relying on the 
décision of tiie Suprême Court in The Osceola, 189 U. S. 158, 23 Sup. 
Ct. 483, 47 L. Ed. 760. 

December 26, 1915, the plaintiff, Chelentis, a fireman, was in the 
watch of Snell, the second engineer, 12 to 4 a. m. At 4 a. m. he came on 
deck, in accordance with the regular practice, to rest for half an hour 
and then with his mate to take the ashes raked f rom the fires by the 4 to 
8 watch and put into bags lifted by niachinery from the stokehole to 
the grating in the fireroom level with the deck. One man would take a 
bag ofï the hoist and deliver it to his mate, to be carried by him through 
the port door of the fireroom ont on deck and dumped over the port 
side. 

The only ash hoist was on the port side and there was a coal bunker 
running across the grating in the fireroom from side to side. The cross 
bunker did not prevent any one from going through the port door of 
the fireroom to the port side, but if the bags were to bc dumped on the 
starboard side a third man would be needed, viz., one to take the bag 
from the hoist and deHver it to another, to carry it to and pass it over 
the cross bunker to a third, to carry it from there to the door on the 
starboard side and dump it o^'er. 

At 4:30 a. m. the plaintiff and his mate went to the engincroom and 
asked Keyser, the first assistant engineer in charge of the watch, to 
give them a third man, so that they conld dump the ashes over the star- 
board side, the sea being so high on tlie port side as to make it danger- 
ous to dump them there. This they testified he refused, with oaths, and 
drove them eut of the engineroom, ordering them to do the work as 
usual. As the plaintiff was returning to the ash hoist after emptying 
his first bag over the port side. a wave struck liim and carried him over 
to the starboard side, causing him very severe injuries. 

The défendant contended that Snell should hâve been on deck super- 
vising this opération of dumping the ashes by the men in his own watch, 
and that the plaintiff was not in Keyser's watch or subject to his orders. 
But the évidence is that Keyser was giving him orders, and we are clear 
that Snell's watch were bound to obey him. After the accident threc 
men were employed and the ashes were duiuped over the starboard 
side. 

December 27th the steamer arrived in port and the plaintiff was taken 
to the Marine Hospital, where he remained three months and four 
days ; it being f ound necessary to amputate his right leg six inches 
above his knee. 

The contract of a seanian is maritime, and bas written into it those 
pecub'ar features of the maritime law that were considered in the case 
of The Osceola, supra; and although, because of thèse peculiarities, 
such contracts are almost invariably litigated in admiralty courts, still 
the contract must be the same in every court, maritime or common- 
law. The only différence between a proceeding in one court or the 
other would be that the remedy would be regulated by the lex fori. If 
a seaman, who had been locked up or put in irons for disobedience of 
orders, were to sue the master for damages in a court of common law, 
he could not recover like a shore servant, such as a cook or chauffeur, 
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who had received the same treatment. So a seaman, bringing suit in 
a common-law court for personal injuries, could recover, even if guilty 
of contributory négligence, although a shore servant, suing in the 
same court, could not ; and a seaman, suing in a common-law court for 
Personal injuries, could recover (except in the case of unseaworthiness 
of the vessel or failure to give proper care and médical attention) only 
wagesto the end of the voyage and the expenses for maintenance and 
cure for a reasonable time thereafter, whereas in a similar case a shore 
servant would be entitled to recover full indemnity. Therefore, by vir- 
tue of the inhérent nature of the seaman 's contract, the defendant's nég- 
ligence and the plaintiff's contributory négligence were totally immate- 
rial considérations in this case; the sole question for the jury to déter- 
mine being whether the plaintiff was entitled to recover because he had 
not received f rom the défendant bis wages to the end of the voyage and 
the expense for bis maintenance and cure for a reasonable time there- 
after. 

Has Congress changed the situation by section 20, of the Seamen's 
Act, supra, as the plaintiff contends ? He argues that the act makes the 
master a fellow servant of the seaman, and therefore that Congress in- 
tended to make the relation between the seaman and ail the officers 
throughout the same as at common law. But the Suprême Court, in the 
case of The Osceola, supra, while reserving the question whether the 
master and seaman were fellow servants, held that it made no différ- 
ence whatever in respect to the liability of the shipowners for an im- 
provident order of the master which resulted in personal injuries to the 
seaman. This was the précise question decided. The facts were that 
the master ordered a gangway to be hoisted by a derrick and swung 
outboard when the steamer was proceeding in a strong head wind, sa 
that she might be ready for an immédiate discharge of the cargo on ar- 
rivai. The gangway, as soon as it swung clear of the side, was turned 
broadside by the wind and threw down the derrick, which struck and 
injured the libelant. The first and third questions certified to the Su- 
prême Court were answered, "No" : 

"First. Whether the vessel Is responsible for Injuries happening to one of 
the crew by reason of an improvident and négligent order of the master in 
respect of the navigation and management of the vessel." 

"Third. Whether as a matter of law the vessel or its owners are llable 
to the appellee, Patrick Shea, who was one of the crew of the vessel, for the 
injury sustained by him by reason of the improvldent and négligent order of 
the master of the vessel in orderlng and dlrecting the hoisting of the gang- 
way a t the time and under the circumstances declared; that is to say, on the 
assumption that the order so made was improvident and négligent." 

It follows that whether the master and seaman are follow servants 
or not is quite immaterial in the case of a suit for injuries resulting 
from an improvident order of the master. For this reason the court 
was right in directing a verdict for the défendant, and the judgment is 
affirmed. 
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HTJTTIG V. JOHN PAUL LUMBER CO. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 10, 1917. Reliearing Denied 

May 10, 1917.) 

No. 2403. 

1. TitiAL <©=>178 — Motion fob Dihected Verdict — Effect. 

On defendant's motion for a directed verdict, tlie trial judge was bound 
to accept the testimony favorable to plaintiff. 

2. Brokers i®=>88(3) — Questions for Jury — Peocuring Cause of Sale. 

In a broker's action for commissions on a sale of land to a corporation, 
évidence held insufficient to warrant an Inference that plaintiff, througU 
any acts of hls own or of others on hls behalt, was the procuring cause 
of the sale, though he had negotlated for a sale with M. and K., a stocK- 
holder in such corporation, and hence the court properly directed a ver- 
dict for défendant. 

3. Brokers <S=>8(i(l) — Supficiency of Evidence — Conjecture. 

In a broker's action for commissions, plaintiff, upon whom the burden 
of proof rested, was not entltled to a verdict on conjecture. 
Alschuler, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of Wisconsin. 

Action by Harry W. Huttig against the John Paul Lumber Company. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

Huttig's déclaration was based on the foUowlng contract: 

"Chicago, August 8, 1912. 
"H. W. Huttig, Muscatine, lowa. 

"Dear Sir: Referrlng to ail of the holdings of the John Paul Lumber Co. 
In the La Fayette, Taylor, Madison, Jefferson, WakuUa counties In the state 
of Florida, with the exceptions of tbe ninety thousand acre tract contalned 
in townships 6 south, R. 12 east ; 7 south, 12 east; 8 south, 12 east ; 9 south, 
12 E. ; 6 south, 13 E. ; 7 south, 13 E. ; 8 south, 13 E. ; 9 south, 13 E.— ail in La 
Fayette county, Florida, comprising with the above exception about (234,000 
acres) two hundred and thirty-f our thousand acres, we hereby authorize you to 
sell ail of the above named 234,000 acres for $2,560,000, for whlch in case 
of sale we agrée to pay you a commission of 5 per cent.; and we further 
agrée to pay you a commission of 5 per cent on the consummation of a sale 
of any part thereof ; and we further agrée to pay you a commission of 5 
per cent, on any sale you may make thereof that is eonsummated, whatever 
the purchase price may be. We will allow you sixty days from date to get 
parties interested and to examine property and a reasonable tlme thereafter 
to examine timber and abstraets. 

"Yours truly, John Paul Lumber Company. 

"By R. W. Paul, V. Pt." 

At the conclusion of ail the évidence the court directed a verdict for de- 
fendant. This is asslgned as error. 

Wm. S. Oppenheim, of Chicago, 111., for plaintiff in error. 
Andrew Lees, of La Crosse, Wis., for défendant in error. 

Before BAKER, MACK, and AESCHULER, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). [1,2] 
McMillan, a real estate broker in Chicago, in late July, 1912, met 
Musser, of Muscatine, lowa, in Chicago and told him that the Florida 
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lands of défendant were for sale and asked him if he vvould be inter- 
ested. Musser said that he would, and that one Roach and he were 
interested in lands in the same locality, and he tliereupon called Roach 
on the phone. McMillan then wired défendant in Florida, and in re- 
sponse thereto R. H. and J. J. Paul, of défendant company, arranged 
to come to Chicago on August 8th. That day McMillan met them, and 
took them to plaintifï's room in a Chicago hôtel. Plaintiff was a rela- 
tive of Musser, lived at Muscatine, was engaged in the sash and door 
business, and occasionally sold property on commission. At plaintiff's 
room the contract in question was executed, and plaintiiï employed 
McMillan to work thereunder. Musser was said to be the man with 
money, able to buy, and already interested in Florida lands. Roach 
was not financially able to make the proposed purchase. The Pauls 
had known Roach for several years, during which there had been ne- 
gotiations between them concerning the sale of thèse lands. In our 
judgment, the évidence establishes beyond any reasonable inference 
to the contrary that the parties went to Muscatine the next day for the 
purpose of initiating a deal in which Musser was the new and dominat- 
ing élément, that at Muscatine such a deal became pending, and that 
neither plaintiff nor his agent McMillan was "the procuring cause" 
of any other deal. There is a dispute in the évidence whether, at the 
Muscatine meeting, Roach mentioned "associâtes." He testified that 
he named O'Brien, Howe, and Stephenson (who were fellow stock- 
holders in Gulf Land Company, a Florida corporation) as associâtes 
who might become interested in the deal. Pauls testified that no one 
was mentioned but Musser and Roach. On the motion for a directed 
verdict the trial judge was bound to accept Roach's version, and he 
did so, but held that under the évidence it was immaterial whether 
the profifered deal was one with Musser and Roach, or with Musser, 
Roach and others, because neither plaintiff nor défendant contemplated 
a deal except with Musser in. We think he was right. McMillan 
originated the negotiation by presenting the question of purchase to 
Musser. McMillan went to Muscatine repeatedly to try to induce 
Musser to buy. Plaintiff also worked upon Musser. So far as this 
case is concerned, that was the extent and the end of their efforts. Of- 
ficers of défendant also tried to forward the Roach and Musser deal. 
The pending deal was always referred to in conversations and in cor- 
respondence between the parties as the Roach and Musser deal. Mus- 
ser's interest apparently continued until the last of September, when 
Roach told the Pauls (and McMillan did likevvise in November) that 
Musser would not go on. And Musser in fact had no part or interest 
in the sale that was subsequently made. 

In March, 1913, défendant sold a half interest to the Gulf Land 
Company, a Florida corporation, for $800,000, being $100,000 less 
than the lowest and last price made or authorized by défendant during 
the pendency of the Roach and Musser deal, or during the 60 days 
plaintiff had "to get parties interested." Gulf Land Company was 
organized in the spring of 1912. It was not mentioned by any one in 
connection with the Roach and Musser deal, and Roach was not au- 
thorized to act for it. Défendant had no knowledge of its existence 
till after Musser withdrew. Its président, O'Brien, testified without 
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dispute that he had long known about the Paul lands being for sale ; 
that he knew the price the Pauls were asking prier to August 8, 1912 ; 
that neither plaintiff nor McMillan (whom he met a number of times 
after August 8th) ever said anything to him about the Paul lands ; 
that the rules of the company required the approval of ail stockholders 
for purchases of land ; and that a purchase of the Paul lands by the 
company never interested him at ail until he learned in the spring of 
1913 that a half interest could be had for $800,000. 

[3] We believe the trial judge was correct in telling the jury, in 
substance, that there was no basis in the évidence for a reasonable 
inference that plaintiff, through any acts of his own or of others on 
his behalf within the 60 days from August 8, 1912, was the procuring 
cause of the sale to the Gulf Land Company in March, 1913, and that 
a party upon whom lies the burden of proof is not entitled to a verdict 
on conjecture. 

The judgment is affirmed. 

ALSCHULER, Circuit Judge (dissenting). Without pointing ont 
those parts of the évidence which induce my nonconcurrence, I will 
say that to my mind the record fairly présents controverted questions 
of material and controlling facts which should hâve been submitted 
to the jury : Whether at the Muscatine meeting it was in effect stated, 
and was understood by ail concerned, that the persons then and thence- 
forth contemplated by the parties as the broker's prospective buyer 
were Roach and his associâtes in the ownership of large tracts of tim- 
ber land lying adjacent to and about the Paul lands in question, regard- 
less of whether or not Musser was interested in the purchase ; wheth- 
er, from the time of the Muscatine meeting, the negotiations, as there 
under considération, were carried on by the Pauls with substantial con- 
tinuity and without abandonment until the sale in question was efïect- 
ed ; whether the Gulf Land Company was not as to this business a mère 
convenience to take title for its stockholders, directors, and officers, 
Roach and his associâtes, as the beneficiaries in the transaction ; and 
whether or not plaintiff in error was the procuring cause of the making 
of the sale, through interesting in the property within the 60 days of the 
contract, persons willing and able to purchase it, and who as the re- 
suit of being so interested, within reasonable time after the 60 day 
period did in fact consummate the purchase. 

I believe the judgment should be reversed, and the cause remanded 
for new trial. 



WOO HOO V. WHITE, Immigration Com'r. 
(Circuit Court of Appeais, Nintli Circuit. July 16, 1917.) 

No. 2871. 

1. Aliens <S=>22 — Chinese Persons. 

Under treaty of Novemlier 17, 1880 (22 Stat. 82(5) between the TJnited 
States and China, article 2 of whicli provides that Chinese nierchants 
shall be allowed to go and come of their own free will and accord, and 
shall be aceorded ail the rights, privilèges, inimunities, and exemptions 

e=»For other cases see aame topic & KEY-NUMBBB in ail Key-Numbered Digests & Indexes 
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accorded to cltizens and subjeets of the most favored nation, a Chlnese 
merehant domiciled) in the United States bas the right to bring his wife 
and mlnor children into the country, and thls right may be exercised, 
though the mlnor son of such merehant was 20 years old and had con- 
tracted a marriage In China before admission was sought. 
2. Habeas Cobpus <gs=385(l) — Déportation— Chinese Persons. 

On habeas corpus by a Chlnese person, who applled for admission to 
the United States as the mlnor son of a regularly domlciled marchant in 
the United States, évidence held to show that the immigration commls- 
sioner wrongfully denied admission on the ground that the applleant was 
over 21 years of âge, and that the hearing was unfair, and hence the writ 
should be granted. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Dooling, 
Judge. 

Pétition by Woo Hoo, on behalf of Woo Dan, for a writ of habeas 
corpus ag-ainst Edward White, as Commissioner of Immigration at the 
Port of San Francisco. From a judgment sustaining a demurrer to 
the pétition, petitioner appeals. Reversed and remanded, with in- 
structions to overrule demurrer and issue writ. 

Albert C. Aiken, of San Francisco, Cal., for appellant. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. 
S. Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The court below sustained a demurrer 
to the appellant's pétition for a writ of habeas corpus, and the appel- 
lant takes this appeal. The pétition alleged that Woo Dan applied 
for admission to land as the niinor son of Woo Hoo, a regularly dom- 
iciled merehant in the United States ; that the immigration commission- 
er denied admission on the ground that the applicant failed to show 
that he was a minor son of Woo Hoo, which décision was affirmed, 
on appeal to the Secretary of Labor. The record of the proceedings 
before the immigration commissioner was made part of the pétition 
for the writ. The pétition further alleged that the local inspectors. 
in conducting the examinations, displayed such animus toward the ap- 
plicant that he was deprived of the benefit of a fair and unpreju- 
diced considération of his application; that one inspector sought to 
falsify and distort the record, to the préjudice of the applicant; and 
that another inspector incorrectly reported certain facts in a way 
which tended to discrédit one of the identifying witnesses. The Sec- 
retary of the Department of Labor, in affirming the décision of ex- 
clusion, had before him the mémorandum of the Commissioner General 
of Immigration, which stated the grounds for excluding thé applicant, 
as follows : 

"There is considérable donbt that he is a minor; he is more liljely 22 to 
24 years of âge, than 20, as clalmed. At any rate, he is in no substantlal sensé 
the minor son of a merehant, even If It should be conceded (as It is not) that 
the évidence is sufflcient to show affirmatively that his claira of relationshlp 
to the alleged father is true. It is not clalmed with respect to hlm that he Is 

^=9For otber cases see same topic & KBY-NUMBER In ail Key-Numbered DigesU & Indexes 
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less than 20, and he is married and the responsible head of a family; so that 
his landing coiild be justifled, even if the évidence of relationship A'ere clear 
and satisfactory, only by observing form and Ignoring substance upon this 
proposition of minor diildren jolning their parents hère, and by arbitrarily 
flxing upon the American âge of majority as the âge which is to be the di- 
viding line in such a Chinese case." 

[1] We think it is clear that the grounds so advanced for the ex- 
clusion of the applicant cannot be sustained in law. The fact that the 
applicant was 20 years of âge when he claimed the right to land in no 
way affects his father's right to his présence in the United States as 
a minor son. Nor is the question affected by the fact that before 
coming to join his father in the United States the son married and 
left his wife in China. Notwith standing thèse facts, he remained 
a minor, and his father was entitled to ail the privilèges accorded by 
the treaty of 1880 between the United States and China (22 Stat. 
826), article 2 of which provides that Chinese merchants shall be al- 
lowed "to go and corne of their own free will and accord, and * * * 
accorded ail the rights, privilèges, immunities and exemptions which 
are accorded to the citizens and subjects of the most favored nation." 
It is well settled that the terms of that treaty confer upon a Chinese 
merchant domiciled in this country the right to bring his wife and 
minor children into the United States. United States v. Mrs. Gue 
Lim, 176 U. S. 459, 20 Sup. Ct. 415, 44 L. Ed. 544. 

[2] The doubt expressed by the Commissioner General as to the al- 
leged âge of the applicant was based upon a certificate of two surgeons 
that, after a careful considération of the physical characteristics, they 
were of the opinion that "his âge is within one year either way of 
23 years." It is not represented that the certificate was based upon 
any scientific data, or otherwise than upon the gênerai appearance of 
the applicant. Upon such a question, the opinion of a surgeon is 
believed to be of no greater value than that of a layman, and in either 
case it bas but little probative value to show a différence of âge of 
only two years. There are circumstances connected with the ex- 
amination of the applicant which, unexplained, tend to indicate an 
unfair attitude on the part of the immigration officiais. For instance, 
the baggage of the applicant was searched, and the inspecter report- 
ed that he found in it a letter addressed to "Woo Dock Wo, my broth- 
er," and he concluded that, as the applicant had stated that he had no 
brother, the letter was évidence against the truth of his testimony. 
But it was shown, and it was later conceded, that the letter was not 
found in the applicant's trunk, but was discovered on the outside 
of the trunk, beneath a burlap covering, where it might hâve been 
placed by any one who might hâve picked it up, and, discovering the 
name Woo Dan on the trunk, might hâve thought that Woo Dock Wo 
was another name of the owner of the trunk. The inspector made no 
mention, however, of the fact that in the trunk he found books and 
papers of Woo Dan, and chops or wooden stamps of the name of Woo 
Dan which bore signs of use. 

Another fact relied upon by the appellant is that the inspector dis- 
credited the testimony of Woo Mun, who had lately arrived from 
China, and who had visited, as he testified, the home of the applicant 
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in China. His testimony fully corroborated the testimony of Woo 
Dan, but it was rejected for the reason, as alleged by the inspecter 
in his report, that Woo Mun had been confined in the détention sheds 
along with Woo Dan for a period of 22 days, whereby opportunity 
had been afforded to manufacture testimony. It was subsequently 
shown that it was not true that Woo Mun had been confined in the 
détention sheds with Woo Dan; that, while Woo Dan had arrived 
on December 6, 1915, Woo Mun had not arrived until December 27th. 
The error in the report was subsequently corrected ; but, notwith- 
standing the correction, the testimony of Woo Mun was disregarded 
by the inspector as adding nothing to the case. 

Again, the opinion of the commissioner seems to hâve been influ- 
enced by the fact that the examining inspector believed the appli- 
cant to be Woo Sick Ngon, one of two boys who had appHed for 
and were denied admission in 1910, as the sons of Woo Wai Gim. 
That behef was based upon the resemblance which the inspector found 
between the applicant and the photograph of Woo Sick Ngon, taken 
in April, 1909, when he was 16 years of âge, and the gênerai resem- 
blance between the applicant and Woo Wai Gim. The photographs 
of ail of thèse persons are in the record before us. We are unable 
to discover the resemblance which the inspector found. If there is 
indeed a resemblance, it is extremely remote, and is not sufficient, in 
our opinion, to constitute évidence. We think that, upon the case 
made upon the pétition, considered in connection with the record of 
the proceedings before the immigration officiais, a writ of habeas cor- 
pus should issue. 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to overrule the demurrer and issue the writ. 



UNITED STATES & MEXICAN TRUST CO. et al. v. BEATY et al. 

(Circuit Court of Appeals, Eightli Circuit. May 29, 1917.) 

No. 4550. 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

On pétition for rehearing. Rehearing denied, and former opinion 
(240 Fed. 592) sustained. 

REED, District Judge. The appellants in No. 4550 hâve filed a 
pétition for rehearing in the above cause, upon the ground alone as 
alleged : 

"That the opinion of this court Is in direct conflict with tlie majority opin- 
ion of the Suprême Court in the Gregg Case" (Gregg v. Metropolitan Trust 
Company, 197 U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 717). 

That the majority opinion in that case bas limited in some particu- 
lars the prior opinion of that court in Miltenberger v. I^ogansport Ry. 
Co., 106 U. S. 286, 1 Sup. Ct. 140, 27 h. Ed. 117, and some other 
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cases, which has resulted in a diversity of opinions in the lower féd- 
éral courts, may be admitted, but that it does not overrule the Milten- 
berger, and other similar cases, is not doubted. The facts and grounds 
upon which the receivers were appointed in this case are stated at 
some length in the opinion heretofore filed and need not be restated. 
In the Gregg Case a receiver was appointed June 1, 1897, in a pro- 
ceeding to foreclose two mortgages upon a railroad property; the 
grounds upon which he was appointed are not stated. After his ap- 
pointaient there was found on hand a quantity of railroad ties of the 
value of some $3,200 which were used in the maintenance of the road 
as a going concern. The petitioner Gregg made a claim on the funds 
in the hands of the receiver for the value of thèse ties, because he had 
not been paid for them, and they had not been returned to him by 
the receiver. The Circuit Court of Appeals affirmed an order of the 
Circuit Court which established the claim as a six months claim, but 
denied priority of payment therefor from the body of the fund, and 
the case went to the Suprême Court upon certiorari. The Suprême 
Court said of the case: 

"The case stands as one In which there has been no diversion of inconïe 
by which the niortgagees hâve proflted, or otherwise, and the main question 
is the gênerai one, whether in such a case a claim for necessary supplies fur- 
nlslied withln six months before the receiver was appointed sliould he charged 
(m the corpus of tlie lund. There are no spécial circumstances affecting the 
clalni as a whole, and if it is charged on the corpus It can be only by laying 
down a gênerai rule that such claims for supplies are entitled to preeedenoe 
over a lien e.xpressly created hy a mortgage recorded before the contracts 
for supplies were irfade. An impression that such a gênerai rule was to be 
deduced from the décisions of this court led to an evidently unwilling applica- 
tion of it In New England R. Co. v. Carnegie Steel Co., 75 Fed. 54, 58 [21 C. 
O. A. 219], and perhaps m other cases. But we are of opinion, for reasons 
that need no further statement (Kneeland v. American Loan & Trust Co., 136 
U. S. 89, 97 [10 Sup. et. 950, ,34 L. Ed. ,'579]), that the gênerai rule is the other 
way, and has been reeognized as being the other way by this court." 

The Miltenberger Case is then referred to and the opinion continues : 

"But while the payment of some pre-exlsting claims was sanctioned in that 
case, it was expressly stated that 'the payment of such dehts stands, prlm^a 
facie, on a différent basis trora the payment of claims arising under the re- 
ceivership.' The ground of such allowance as was made was not merely that 
the supplies were necessary for the préservation of the road, but that the 
payment was necessary to the business of the road — a very différent proposi- 
tion. In the later cases the wholly exeeptional character of the allowance Is 
obsen-ed and marked [citing the cases 1. In Union Trust Co. v. Illinois Mid- 
land Ry., 117 V. S. 434, 465 [6 Sup. Ct. 800, 29 L. Ed. 963], labor claims ac- 
cruing within six months Ijefore the appointment of the receiver were allowed 
without spécial discussion, but the principles laid down in the Miltenberger 
Case had been repeated in the judgment of the court, and the allowance was 
said to be In accordance with them. * * * But the payment of the employés 
of the road Is more certain to be necessary in order to keep it runnlng than 
the payment of any other class of previously incurred dehts." (But for what 
reason is not stated.) 

In Kneeland v. American Loan Co., 136 U. S. 89, 10 Sup. Ct. 950, 

34 L. Ed. 379, cited with apparent approval in the majority opinion 

in the Gregg Case, we call attention to thé particular facts, without 

reciting them, upon which the court denied the priority of the claim. 

243 F.— 35 
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for rental of certain rolling stock prier to December 1, 1883, but ai- 
lowed such rental for the rolling stock after that date, because the 
mortgagee upon that date applied for and obtained the appointment 
o'f the receiver. Mr. Justice Brewer, speaking for the court, said (136 
U. S.at page 98, 10 Sup. Ct. at page 953, 34 L,. Ed. 379) : 

"But it Is urged, * * * that the court dld not allow contraet priée, but 
only rental (for the rolling stock), and the question Is asked: May a court, 
through its receiver, take possession of property and pay no rental for it? 
If it may legltlmately compel the opération of the railroad in the hands of its 
receiver, In order to discharge the obligations of the company to the public, 
may it not also, and must it not also, burden that receivership, and the prop- 
erty in charge of the receiver, with ail the expenses connected with the opéra- 
tion of the road, together with reasonable reniais for the property used and 
necessary for the opération of the road? As to the gênerai answer to thèse 
inquirles, we hâve no doubt. A court whlch appoints a receiver acqulres, by 
virtue of that appointnïent, certain rights and assumes certain obligations, 
and the expenses vyhieh the court créâtes in discharge of those obligations are 
burdens necessarily on the property taken possession of, and thls, irrespective 
of the question who may be the ultimate owner, lor who may bave the prefer- 
red lien, or who may Invoke the receivership. So if, at the instance of any 
party lightfully entitled thereto, a court should appoint a receiver of property, 
the same being railroad property, and therefore under an obligation to the 
public of continued opération, it, in the administration of such receivership, 
miglit rightfully contraet debts necessary for the opération of the road, either 
for labor, supplies, or rentals, and make such expenses a prior lien on the 
property Itself." 

See, also, Union Trust Co. v. Souther, 107 U. S. 591, 2 Sup. Ct. 
295, 27 h- Ed. 488, cited in the majority opinion in the Gregg Case 
with apparent approval, but distinguishes it upon certain grounds from 
the Gregg Case, where supplies furnished within the six months period 
for the opération of the road were allowed priority in payment from 
the proceeds of the sale of the property by the receivers, because the 
trustée of thebondholders who had procured the appointment of the 
receivers and consented to the use of the earnings of the receivership 
for the improvement and préservation of the road, instead of paying 
such claims as the receivers were authorized to pay by the order of 
court appointing them. Mr. Chief Justice Waite said of this transac- 
tion (107 U. S. at page 595, 2 Sup. Ct. at page 298, 27 h. Ed. 488) : 

"Olearly, therefore, on the face of the transaction, the fund in court rei>- 
resents in equlty the inconfe whieh belongs to the labor and supply credltors 
as well as the mortgage security, and there was no impropriety in appropriat- 
ing it as far as necessary to pay the credltors especially provided for when 
the receiver was appointed." 

This is sufficient to show that the majority opinion in the Gregg 
Case recognizes that there may be cases wherein the payment for 
labor rendered and supplies furnished necessary to keep the road in 
opération and préserve its property and business from sacrifice, dé- 
térioration, or waste during the six months period preceding the ap- 
pointment of the receivers, or thereafter, may be allowed from the 
corpus of the property in the hands of the receiver. 

In the Souther and Kneeland Cases the supplies furnished and the 
rentals allowed for the rolling stock were not to pay expenses of the 
receivership, but for supplies and rentals furnished during the six 
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months period preceding the appointment of the receiver, while in 
the présent case the complainant trust company, representing the bond- 
holders, joined in the application for the appointment of the receivers 
and requested that they be authorized to take possession of the rail- 
road property and continue its opération under the order of the court 
until such time as the bondholders might effect a reorganization of 
the road, arrange for the payment of its obligations, including supply 
demands, and préserve the property until that could be accomplished. 
The receivers were accordingly appointed, and almost simultaneously 
with their appointment the 92 cars of coal in question came into their 
custody, or it may be the possession of the road ; but this coal was 
received by the receivers and used by them in the opération of the 
road thereaf ter, and they were authorized under the order of the court 
appointing them to pay therefor. Even under the majority opinion 
in the Gregg Case and the cases cited therein with approval, we are 
of opinion that the trial court was clearly justified in directing its 
receivers, under the spécial circumstances shown, to pay for such coal 
from income in their hands, and, if none, then from the proceeds of 
the property arising from the sale thereof, as a proper and necessary 
expense of the receivership, inasmuch as they used the coal in lieu 
of purchasing other coal to take its place in keeping the road in opér- 
ation. 

The pétition for rehearing is denied. 



WHITE, Immigration Coiii'r, v. WON(; QUEN LUCK, 

(Circuit Court of Appeals, Nintli Circuit. July 10, 1917.) 

No. 2810. 

1. Aliens <g=»32(13) — Déportation — Chinese Teksons — 11eari.no. 

Where a Chinese person, applying for adrxilsslon to the United States 
as the son of a native of the United States, was after hearlng ordered 
deported on account of errors In the Interprétation of lils answers to the 
questions propounded, a writ of habeas corpus may be granted on the 
ground that be was not accorded a falr hearing by the Immigration offl- 
clals, such applicant and his counsel having no opportunity to read the 
record, although ordlnarily such person should not be allowed to ralse the 
question of errors In the interprétation of his answers, whére given a 
hearing by the immigration officiais, unless that question was ralsed at 
the hearing. 

2. Habeas Corpus <S=5lll(l) — Aliens — Faie Hearing — Discharge. 

Where a Chinese person, applying for entrance into the United States, 
was ordered deported without a fair hearing, he should not, on wrlt of 
habeas corpus, be unconditlonally dlscharged from custody ; but such dis- 
charge should be conditlonal, to be effective only In case the Immigration 
authoritles should fall to glve the applicant a falr hearing withln a rea- 
sonable period, as a month. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Dooling, 
Judge. 

€=9For otber cases see same tapie & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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Application by Wong Quen Luck for a writ of habeas corpus agaînst 
Edward White, Commissioner of Immigration at the Port of San 
Francisco. From an order issuing the writ, and discharging the pe- 
titioner, respondent appeals. Order modified and affirmed. 

John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellant 

Joseph P. Fallon, of San Francisco, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOE VER- 
TON, District Judge. 

HUNT, Circuit Judge. Wong Quen Luck was discharged from 
custody after hearing in habeas corpus proceedings before the District 
Court, and the commissioner of immigration at San Francisco has ap- 
pealed from the order of discharge. 

Wong Quen Luck, about 16 years old, was bom in China, and claim- 
ed to be the son of Wong Shoon Jung, a native of the United States. 
Luck applied to be admitted in June, 1915; his application was heard, 
and finally denied, by the Secretary of Labor, upon the grovmd that 
the relationship claimed was not established, in that discrepancies de- 
veloped in the testimony of some of certain witnesses, particularly with 
respect to the applicant's paternal grandfather, and to the time when 
the alleged father was in China, and to the number and sexes of the 
children of a neighbor of the applicant in China. In the record it is 
set forth that the court, having determined that the hearing before 
the immigration officers upon the application of Luck to enter the 
United States was unfair, proceeded to detennine and hear the ap- 
plication. Thereupon it was stipulated between counsel for the gov- 
ernment and Luck that upon the hearing Luck contended that the 
discrepancies which appeared in his testimony and the testimony of 
his father at the hearing had before the immigration officers were due 
to the fact that the officiai interpréter, who acted for the immigration 
officiais at the time that the testimony of the applicant was taken, spoke 
a différent dialect from that spoken by Luck, and that because of the 
fact that the officiai interpréter spoke a dialect which was not under- 
stood by the detained, the hearing granted him upon the application 
to enter the United States was unfair. It also appears by the stipula- 
tion that, upon the statement as above, the judge of the District Court 
permitted Luck to testify, "and the answers of the said detained to 
the various questions propounded to him by his counsel and the United 
States attomey's office through the officiai Chinese court interpréter, 
namely, D. D. Jones, explained the discrepancies satisfactorily to the 
court, and the said detained was ordered released." 

[1] It is contended by counsel for the govemment that no objec- 
tion to the interpréter was ever made on the part of Luck during the 
hearing before the immigration officiais, and that the court erred in 
allowing appellee to attack the proceedings had before the immigra- 
tion officiais. In a gênerai sensé this position is well assumed, be- 
cause an applicant for admission, who is given opportunity to be heard 
by the immigration officiais, should présent objections of such a char- 
acter to those authorities. The Japanese Immigrant Case, 189 U. S. 
86-lOL 23 Sup. et. 611, 47 L. Ed. 721. But, on the other hand, if 
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as a matter of fact there lias been serious error made in the interpré- 
tation and recording of the answers given by an applicant to the ques- 
tions propoimded to him before the immigration authorities, and if the 
applicant or his counsel bas not had opportunity of reading the record, 
and if it is made clear that such error in interprétation and recording 
is in direct respect to the matters upon which the immigration authori- 
ties hâve finally based their order of déportation, he may in pétition for 
habeas corpus set up that he has been denied a f air hearing. 

Under such circumstances the primary question would be, not 
whether there was an abuse of discrétion on the part of the immigra- 
tion authorities, nor whether the weight of the testimony purporting 
to bave been given is for or against admission, nor whether he under- 
stood the import of the questions propounded to him, but is whether 
the applicant has been examined fairly at ail as to his right to admis- 
sion in the United States. This must be so, for it is self-evident that 
an essential requisite of a fair hearing is that the interpréter employed 
must know two languages, English and Cbinese, sufficiently well to 
translate the questions and answers with substantial accuracy. Guided 
evidently by tbe justice of such a view, the judge of the District Court 
permitted the petitioner, Luck, to testify that the interprétation of the 
dialect which he spoke had been inaccurately made and recorded be- 
fore the immigration officiais, in that, if the answers to the questions 
which were propounded had been correctly interpreted and recorded, 
they would hâve shown that he was the son of Wong Shoon Jung, 
and therefore entitled to admission. 

We are of the opinion that the District Court committed no error 
in taking jurisdiction and hearing the testimony of the petitioner, and 
in the absence of the testimony from the record we fînd no reason for 
concluding that the court erred in holding that the applicant did not 
hâve a fair hearing. 

[2] But we think that, in ordering the unconditional release of the 
applicant, the court went further than it should bave, in that the order 
of discharge should not bave been final, but conditional, to be effec- 
tive only in case the Immigration authorities should fail to give the ap- 
plicant the fair hearing required by law within a reasonable period, 
say 30 days hereafter. United States v. Petkos, 214 Fed. 978, 131 C. 
C. A, 274. The order of the lower court is therefore modified as in- 
dicated, and the matter is remanded to that court for further proceed- 
ings in conformity herewith. As modified, the order will be affirmed. 



UOPNER et al. v. INTER-AMERICAN S. S. CO. 

(Circuit Court of Appeals, Second Circuit. April 10, 1917.) 

No. 174. 

SiiippiNo <®=»49(2) — Time Ciiartek— Consthuotion— Rate of Hire for Oveb- 

TIME. 

Where a time charter of a steamer required payment of tbe;lilre semi 
monthly in atlvance, and provlded that, should she be on lier voyage to 



ÊcsFor other cases Bee saine topic & KEY-NUMBKR lu ail Key-Numbered Digests & Indexes 



550 243 FEDERAL REPORTER 

ward port of dellvery wheu a payment beeame due, It should be pald for 
the length of tlme estlmated by the parties to concCplete the voyage, the 
différence, if any, elther way, to be settled on ber redellvery, tlie owner 
was entltled to payment for overtlme in sueh case at the charter rate only, 
and not at a hlgher market rate. 

Appeal from the District Court of the United States for the South- 
ern District of New York. * 

Suit in admiralty by Robert Ropner, John Henry Ropner, and Wil- 
liam Ropner against the Inter-American Steamship Company. De- 
cree for respondent, and libelants appeal. Affirmed. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham and Benjamin W. Wells, both of New York City, of 
counsel), for appellants. 

Haight, Sandford & Smith, of New York City (Clarence Bishop 
Smith, of New York City, of counsel), for appellee. 

Before WARD, ROGERS and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The libelants, owners of the steamer Tees- 
dale, filed this libel against the charterer, respondent, to recover hire 
for an overlap of 4 days 20j^ hours. For this period they contend 
that they are entitled to the market rate of freight, which was higher 
than the charter rate ; whereas, the charterer says that it is only obliged 
to pay the charter rate. Judge H. A. M. Smith sustained the conten- 
tion of the charterer. 

The steamer was chartered for a period of 18 calendar months min- 
imum and 21 calendar months maximum at the charterer's option. The 
charterer exercised its option by taking the steamer for 21 months, so 
that we start with the fact that the charter was for a flat period of 
21 months. The material provisions of the charter party are: 

"4. That the charterers shall pay for the use and hire of the said vesse: 
(5/-) flve shillings no pence Britlsh sterling per ton on total deadvveight ca- 
paelty of ship including bunkers on Lloyds' suinmer freeboard per calendar 
montU, commencing on and from the day of her dellvery as aforesaid, and at 
and after the same rate for any part of a month ; hire to continue untU her 
dellvery in like good order and condition to the owners (unless lost) at a port 
in the U. S. north of Cape Hatteras at charterers' option. 

"5. That should the steamer be on her voyage towards the port of return 
dellvery at the tlme a payment of hire becomes due, sald payment shall ha 
made for such a length of tlme as the owners, or their agents, and charterers, 
or their agents, may agrée upon as the estlmated tlme necessary to complète 
the voyage, and when the steamer Is delivered to owners' agents any différ- 
ence shail be refunded by steamer or pald by charterers, as the case may 
require. 

"6. Payment of the said hire to be made in cash in New York at the current 
short sight rate of exchange semimonthly, In advance, and In default of 
such payment the owners shall hâve the faculty of withdrawing the said steam- 
er from the service of the charterers without pre.1udice to any clalm they (the 
owners) may otherwlse bave on the charterers, In pursuance of this charter." 

Under article 4, separately considered, the owners would hâve been 
entitled to the steamer on May 2, 1915, and, if not then redelivered, 
they could hâve held the charterer either for the charter rate or the 
market rate, at their option, during the period of overlap. But article 
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5 prescribes what shall be done, in case it appear on the date tlie last 
semimonthly hire in advance is due that there will be an overlap, viz., 
the parties are to agrée on an estimated time necessary to complète the 
voyage, and the charterer shall pay additional hire for that period, any 
deficiency to be paid by it when the steamer is redelivered, or any ex- 
cess to be returned by the owners. 

It is quite obvions that the contracting parties were contemplating 
the charter rate of hire. If the owners had intended to reserve the op- 
tion of collecting the market rate, they should hâve said so, and we 
think would hâve said so. This is the natural construction of the lan- 
guage used, and there is another considération sustaining it. The last 
semimonthly installment of hire fell due April 17, 1915. It was paya- 
ble in advance up to May 2d. The steamer was then on a voyage to the 
port of redelivery. While the parties could then estimate the time 
needed to complète that voyage, how could they know what would be 
the market rate of f reight two weeks later, and so calculate the amount 
to be paid down by the charterer for the estimated overlap? The char- 
terer did pay hire at the charter rate for the overlap, which was re- 
ceived without préjudice by the owners before this libel was filed. In 
Straits of Dover S. S. Co. v. Munson (D. C.) 95 Fed. 690 and Anderson 
v. Munson (D. C.) 104 Fed. 915, Judge Addison Brown had occasion to 
consider time charters for a flat period which contemplated a possible 
overlap. He lield that the charterer might require the steamer to make 
a reasonable voyage, even if it would overlap, paying in such event 
only the charter rate for the period of overlap. The last voyage in the 
oresent case was obviously a most reasonable one. 

The decree is affirmed. 



TSUIE SHEB et al. t. BACKUS.* 

(Circuit Court of Appeals, Ninth Circuit July 16, 1917.) 

No. 2784. 

1, AiiiENB iS=>32(8) — Depobtation— CniNESB Pebsons— Evidence, 

On habeas corpus to obtaln the dlscharge of a Chlnese woman, ordered 
deported, though she applled for admission to the United States as the 
wife of a native-born Chlnese citizen of the United States, évidence held 
Insufficlent to show that the appUcant was not glven a falr hearing or 
that the order of déportation was not justifled. 

a. AxJENS <®=>32(6) — Depobtation— Gbounds. 

An order o£ the immigration authorltles, deportlng a Chlnese woman 
applylng for admission to the United States as the wlfe of a native-born 
Chlnese citizen, cannot be vacated because based on a letter taken from 
the trunk of the alleged husband, even though such letter were obtained by 
a search in violation of Const Amend. 4; the évidence not beiug used 
agalnst the owner of the trunk. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California. 
Application by Tsuie Shee and another for a writ of habeas corpus 

C=3For otber cases sm same toplc ft KEY-NXJMBBR In ail Key-Numbcred Digesta & Indexw 
* Reheariiig deaied October 8, 1917. 
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against Samuel W. Backus. From a judgment denying the writ, pe- 
titioners appeal. Affirmed. 
See, also, 218 Fed. 256. 

Joseph P. Fallon, of San Francisco, Cal., for appellants. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The appellant, a Chinese woman, who 
applied for admission to the United States at the port of San Fran- 
cisco as the wife of a native-born Chinese citizen of the United States, 
was denied the right to land, on the ground that her relationship as the 
wife of the citizen had not been established to the satisfaction of the 
immigration officiais. On appeal to the Department of Labor, the 
décision of the officiais was affirmed. The appellant thereafter filed 
her pétition for a writ of habeas corpus, on the ground, among others, 
that proper officiai action had not been taken by the Department of 
Labor. The court made the writ temporary, pending a review of the 
record by the proper officiai of the Department of Labor. Upon a 
showing of subséquent action by that Department whereby the record 
was properly reviewed on appeal, the court discharged the writ. 

[1] On the appeal to this court from the order discharging the writ, 
it is contended, first, that the hearing accorded the appellant by the 
immigration officiais was unfair, in that an honest effort was not made 
to arrive at the truth by methods sufficient to amoimt to due process 
of law. We find that the record contains no substantial évidence to 
sustain this contention, and in fact the appellant fails to direct our at- 
tention to any particular definite feature of the investigation which 
she relies on to show that the hearing was unfair. The imn.igration 
officiais and the Department of Labor were influenced by two phases 
of the évidence. The first was the contradictory statements made by 
appellant and by Quan Wy Chung, her alleged husband, on their sepa- 
rate examinations. The second was the contents of certain papers 
found in the trunk of Quan Wy Chung while he was still in the immi- 
gration station. The most important of thèse papers was a coaching 
paper for the alleged wife, containing the names of her father, mother, 
grandfather, and grandmother, and other items. It was wrapped in a 
paper on which was inscribed, in Chinese : 

"Please deliver tlie withln contents to Quan Choey Quock, for him to cdacH 
Tsuie Shee on. Sent by Tsung Quock." 

Quan Choey Quock was another name of Quan Wy Chung. There 
were other papers in the trunk, the contents of which showed that 
Quan Wy Chung had been engaged in the business of importing Chi- 
nese women for prostitution, and Chinese men in violation of the law. 
Irrespective of what may be said. of the contradictions between the 
testimony of the alleged husband and wife, it is clear that the évidence 
in the papers found in Quan Wy Chung's trunk was sufficient to dis- 
crédit ail représentations that the appellant was the wife of Quan Wy 
Chung. 
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[2] But it is said the action of the immigration officiais in searching 
the baggage of Quan Wy Cliung without his consent was a violation of 
the Fourth Amendment to tlie Constitution. If tlie case before us were 
an appeal from a judgment in a criminal case, in which the owner of 
the papers in the trunk had been convicted by means of the évidence so 
acquired, and after a demand for the return of the papers, the judg- 
ment might be réversible, under the authority of Weeks v. United 
States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, L. R. A. 1915B, 
834, Ann. Cas. 1915C, 1177. But the évidence was not used against 
Quan Wy Chung. It was used against the appellant, who, as the im- 
migration officiais hâve found, was not his wife. We hâve nothing to 
do with the remedy of Quan Wy Chung for the invasion of his con- 
stitutional right. The question hère is whether a judgment based upon 
évidence so obtained is void. We bave no hésitation in holding that it 
is not. Adams v. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. Ed. 
575. 

The judgment is affirmed. 



LEVERING V. PAOVA OIL CO. et al. 

(Circuit Court of Appeals, Second Circuit. June 4, 1917.) 

No. 205. 

1. Brokers <g=»8(l) — Actions — Compensation— Btjrden of Proof. 

Plaintiff, who elainied commissions as a broker In eftecting a sale of oll 
and gas properties for défendants, has the burden of proving he was de- 
fendants' agent iu the transaction, and that défendants agreed to pay hlm 
the amount claimed. 

2. Brokers ©=388(2) — Compensation — Actions — Evidence — Sufficiency. 

In a suit In whlch plaintiff claimed commissions for effectlng a sale of 
oll and gas properties for défendants, évidence held Insutllclent to carry 
the case to the jury, not showing plaintiff's employment or défendants' 
agreements to make pajTnent. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Richard Levering against the Paova Oil Company and 
others. There was a judgment for défendants, the complaint being 
dismissed at close of plaintiff's évidence, and he brings error. Af- 
firmed. 

Chfford Seasongood, of New York City (Nelson L. Robinson, of 
New York City, of counsel), for plaintiff in error. 

George L. Roberts, of Pittsburgh, Pa., and Cravath & Henderson, 
of New York City (Stuart McNamara, of New York City, of counsel), 
for défendants in error. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

COXE, Circuit Judge. The plaintiff, who was employed by the ven- 
dees of certain oil and gas properties in Oklahoma, seeks to hâve the 

QssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digeste & Indexe* 
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court constitute him as agent also of the vendors. He demands a judg- 
ment against them for $35,000 as commissions. The défendants insist 
that the plaintiff never was their agent in negotiating the sale but al- 
ways acted for the vendees. The terms of sale expressly provided 
that if the défendants would reduce the purchase price of the property 
from $850,000 to $700,000 they would not be required to pay commis- 
sions and that the $700,000 agreed upon as the purchase price was to 
be paid in full without déduction for commissions or charges in any 
form or manner. Notwithstanding this agreement the plaintiff seeks 
to compel the défendants, as before stated, to pay him a commission of 
$35,000 for alleged services rendered by him to the défendants who 
weré the vendors of the said Oklahoma oil and gas properties. This 
iproperty was sold to parties represented by M. S. Abrahams by the 
défendants on or about September 4, 1912, for $700,000. 

[1,-2] It is manifest that the burden is upon the plaintiff to prove by 
a prépondérance of évidence, first, that he was the défendants' agent in 
the transactions referred to; and, second, that the défendants agreed 
to pay him $35,000 for his services. Neither of thèse propositions is 
established. On the contrary, the proof shows that the plaintiff was 
Abrahams' agent in the negotiations, that the sale was to be for $700,- 
000 net and that the défendants should not be liable for any commis- 
sions based upon the sale. In other words, it was understood that there 
should be no déduction from this sum for commissions or for any oth- 
er charges. That sum represented the lowest price the défendants 
would consent to receive. Judge Grubb states the situation concisely as 
follows : 

"As I see It, the responslblUty In this case is ou the court, because on the 
plaintiff's own testimony he is not eiititled to recover. Therefore I think it 
is a question for (letermination by the court and not for the jury. If there was 
a copfllct of testimony, the jury would hâve had to détermine, but there belng 
no contlict in the tesUraony, taking ail the testimony into considération, the 
plaintiflE has not made out a case. Therefore I dismiss the complaint." 

We think this ruling was fuUy justified by the proof as there seems 
to be a total failure to prove a contract or obligation on the part of the 
défendants to pay the plaintiff anything. He was not employed by 
them and was under, no obligation to act for them. The terms on 
which they agreed to sell were for $700,000 net. The proposition that 
this fund was to be depleted by commissions to the agent of the ven- 
dees is whoUy unsupported by the proof. Abrahams and those with 
him distinctly agreed to pay expensés and commissions so that the de- 
fendants would receive the property for $700,000 without déductions 
for expensés or commissions. It seems to us that the testimony is bar- 
ren of any proof that the plaintiff was agent of the défendants. He 
never asserted it during the time the negotiations were being carried 
on and never during that perjpd, demanded any compensation from 
them. In fact, his position was hostile to the défendants' interests. 
He was endeavoring to get the défendants to reduce their price from 
$850,000 to $700,000 and it was only when he succeeded in getting the 
price r'educed by $150,000 that the sale went through. 

If the plaintiff had insist ed that, in addition to the $150,000 réduction 
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in the price, tlie vendors should pay the commissions of the brokers 
employed by the vendees, the sale never would bave gone through. It 
is too late now to change the terms of the agreement which made the 
sale possible. 

The judgment is affirmed with costs. 



SPENCER V. TAÏEY. 

(Circuit Court of Appeals, Second Circuit. May 8, 1917.) 

No. 254. 

1. Appeai. and Error <S=840(2) — Keview — Jurisdiction. 

On every writ of error or appeal, the first and fundamental question is 
tliat of jurisdiction, first of the appellate court, and then of the lower 
court, which must be dlsposed of, though not raised by the parties. 

2. Courts (©=323 — Jurisdiction — Consent. 

Jurisdiction cannot be conferred by consent or the failure of thé parties 
to raise the question in the trial court. 

3. CiTizBNS <S=>2 — Joint-Stock Companies. 

A joint-stock association is not a citizen, and its status in the fédéral 
courts must be judged by the citizenship of its members. 

4. Courts ©=3322(3) — Fédéral Courts — Jusisdiction. 

As a joint-stock association is not a citizen, and its status in the fédéral 
courts must he judged by the citizenship of its members, a complaint al- 
leging that plaintiff was a citizen and résident of New Jersey, and that 
défendant was a joint-stock association with its principal place of business 
in New York, does not allège facts requisite to give the fédéral courts 
jurisdiction for the ground of diversity of citizenship. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Edward Patey against Caleb S. Spencer, as treasurer, etc. 
There was a judgment for plaintifï, and défendant brings error. Re- 
versed and remanded, with directions to dismiss the complaint. 

This case cornes hère on writ of error to review a judgment entered 
upon the verdict of a jury in favor of the plaintifï, Edward Patey, in 
the sum of $2,1(X) for injuries sustained by him by reason of the al- 
leged négligence of the défendant. The parties will be hereafter des- 
ignated as they appeared in the court below, as plaintifï and défend- 
ant. 

Edward V. Conwell and George W. Smyth, both of New York City, 
for plaintifï in error. 

R. Frank Thompson and Léonard F. Eish, both of New York City, 
for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [1] It is unnecessary to diséuss the merits 
of this controversy for the reason that we are convinced that the Dis- 
trict Court for the Southern District of New York, where the case was 
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tried, had no jurîsdiction. In Railway Co. v. Swan, III U. S. v379, at 
page 382, 4 Sup. Ct. 510, at page 511, 28 L. Ed. 462, Mr. Justice Mat- 
thews says : 

"On every writ of orror or appeal, the flrsf: atid fundunit'iiliil (luestion is thiit: 
of jurisdletion, lirst of tliis court, and thcn of the conrt l'coiu vvhicli t!i<^ 
r<;cord cornes. This ()nestion the court is boniid to ask and aii.^wer for its«lf. 
even wheu not othervvise suggested, and wlthout respect to the relation of 
Hie parties to it." 

[2] Jurisdiction cannot be conferred by consent or the failure of the 
parties to raise the question in the trial court. I\linnesota v. Northern 
Sec. Co., 194 U. S. 48, 24 Sup. Ct. 598, 48 L. Ed. 870; Great South- 
ern Hôtel Co. V. Jones, 177 U. S. 449, 20 Sup. Ct. 690, 44 L. Ed. 
842. 

[3, 4] In short, if the court has no jurisdiction it cannot proceed, 
and when this appears, whether in the trial court or the appellate 
court, there is no alternative but to décline to entertain the cause. This 
being the law, we turn to the record and fmd a controversy of whicli 
the District Court has no jurisdiction upon the allégations or the 
proofs. Tlie complaint allèges upon information and belief that the 
défendant is "a joint stock association, with its principal business in 
the borough of Manhattan, city of New York, and that the said Caleb 
S. Spencer is the treasurer thereof." It allèges further that "the plain- 
tif! was.and still is a résident of the city of Jersey City, state of New 
Jersey." Manifestly the complaint contains no allégation of adverse 
citizenship and fails to state facts which confer jurisdiction upon the 
District Court for ttie Southern District of New York. There is no 
proof as to the citizenship of the défendant other than an allégation 
that it is "a joint-stock association with its principal office and place 
of business in the borough of Manhattan, city of New York, and that 
the said Caleb S. Spencer is the treasurer thereof." In short, we think 
it must be assumed tliat there is no proof whatever of facts giving this 
court jurisdiction. 

As the record now stands, the action is brought by a résident of New 
Jersey against a joint-stock company havîng its principal office in the 
city of New York. A joint-stock association is not a citizen and its 
status in the fédéral courts must be judged by the citizenship of its 
members. There is no allégation or proof in the record as to the citi- 
zenship of the members of the défendant association. Tavlor v. Weir, 
171 Fed. 636, 96 C. C. A. 438. The complaint and the proofs fail to 
state a cause: of action of which the District Court had jurisdiction. 
Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800; 
Thomas v. Ohio University, 195 U. S. 207, 25 Sup. Ct. 24, 49 E. Ed. 
160. 

We think the judgment shpuld be reversed with costs and the cause 
remanded to the District Court with instructions to dismiss the com- 
plaint without préjudice. 
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SINGH V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. July 16, 1917.) 

No. 2861. 

1, AriENS <©=»53— Déportation— Grotjnds of Déportation. 

Where alleng entered the T'iiitetl States surreptltiously and without In- 
spection, they may be deported Irrespective of otlier grounds of déporta- 
tion. 

2. Aliens (S=>54^Deportation— Place of Déportation. 

Under Immigration Jmvt Feb. 20, 1907. c. 11.34, §§ 20, 21, 34 Stat. 904, 
905 (Comp. St. 1916, J§ 4269, 4270>, declaring tliat on déportation tlie alien 
be deported to tlie country whence he canfe, togetber with section 35 
(Comp. St. 1916, § 4284), declaring tbat the déportation of alleng arrested 
within the United States after entry and found to be iHegally therein 
shall be to the trans-Atlantie or trans-Pacific ports from which said aliène 
embarlced for the United States, an alien, a native of India, who unlaw- 
fuUy entered the United States from Canada, should be deported to In- 
dia, where it did not appear that he had aequired a domicile in Canada. 

8. Aliens <®=>54— Déportation— Domicile. 

That an alien was in British Columbia for 11 months, and for 8 months 
of that tinïe worked at a luml)er mill, llving in the company bouse, doea 
not show that he aequired a domicile in Canada, so as to warrant lils 
déportation to Canada from the United States instead of to the country 
from whence he came. 

4. Aliens ©=54— Déportation— Domicile. 

That an alien purchased land in Canada does not show that he had a 
domicile there, so as to warrant bis déportation from the United States 
to Canada instead of to the country from whence he came. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California. 

Pétition by Dhanna Singh against the United States of America foi 
a writ of habeas corpus. Writ denied, and petitioner appeals. Af- 
firmed. 

Joseph P. Fallon, of San Francisco, Cal., for appellant. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The appellant, an East Indian, and a 
British subject, entered the United States at San Francisco in 1908. 
He worked as a laborer at various places in California and Oregon. 
In 1912 he visited Canada, where he remained two weeks. There- 
after he returned to the United States and resumed his occupation of 
laborer until April, 1914, when he went to British Columbia. There 
he remained until March 1, 1915, when he surreptitiously re-entered 
the United States. He was arrested on a warrant which charged him 
with having entered the United States from Canada without inspec- 
tion. Upon a hearing thereafter had before the immigration officiais, 
he was ordered deported to India. A pétition for a writ of habeas 
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corpus was filed in his behalf, and in connection therewith the record 
of the Bureau of Immigration in the déportation proceedings was con- 
sidered by the court below. The court denied the writ. There is no 
showing that the hearing was unfair. 

[1] The fact, which is not denied, that the appellant re-entered the 
United States surreptitiously and without inspection, is sufficient in 
itself, irrespective of other considérations, to justify the order of dé- 
portation. Ex parte Li Dick (C. C.) 176 Fed. 998; Ex parte Hama- 
guchi (C, C.) 161 Fed. 185 ; Williams v. United States, 186 Fed. 479, 
108 C. C. A. 457 ; Ex parte Greaves (D. C.) 222 Fed. 157. 

[2] But it is contended that the writ should hâve been issued for 
the reason that the warrant of déportation directs that the appellant 
be returned to India instead of to Canada, the country from which he 
last entered the United States. The provisions of sections 20 and 21 
of the Immigration Eaws (34 Stat. 898), containing the expressions 
that the aHen "be deported to the country whence he came," and that 
he be "returned to the country whence he came," must be construed to- 
gether with section 35, which provides; 

"That tlie déportation of aliens arrested withln the United States after en- 
try and found to be lllegally therein, provided for In thls act, shall be to the 
trans-Atlantic or trans-Paclflc ports from which said alien.s embarked for the 
United States; or, If such embarkation was for foreign contiguous territorj', 
to the foreign port at wtdch said aliens embarked for such territory." 

The order of déportation, therefore, properly required that the 
alien be returned to the trans-Pacific port from which he embarked 
for the United States unless the évidence showed that he acquired a 
domicile in Canada. 

[3^ 4] He testified that during the 11 months while he was last in 
British Columbia he worked 8 months at a lumber mill, living in the 
Company house at the mill, and that thereafter he wandered around, 
looking for a job. Thèse facts are not sufficient to show that he 
acquired a domicile in Canada, or that he is entitled to be returned 
there on his déportation. The fact that he owned real estate in Brit- 
ish Columbia is relied upon as évidence that he was domiciled there. 
It appears that in the years 1911 and 1912, he, together with other 
Hindus, purchased an interest in certain lots in British Columbia. 
But the acquisition of this interest in real estate some two years be- 
fore he went to Canada is not enough to show that he was domiciled 
thère, and no other fact is presented or relied upon. There was no 
error, therefore, in the warrant of déportation. Lewis v. Frick, 233 
U. S. 291, 34 Sup. Ct. 488, 58 L. Ed. 967; United States v. Sisson (D. 
C.) 220 Fed. 538; United States v. Sisson (D. C.) 220 Fed. 541; Ex 
parte Chin Him (D. C.) 227 Fed. 131 ; Ung Bak Foon v. Prentis, 227 
Fed. 406, 142 C. C. A. 102; Wallis v. United States, 230 Fed. 71, 144 
C. C. A. 369; Bun Chew v. Connell, 233 Fed. 220, 147 C. C. A. 226. 

The judgment is affirmed. 
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SINGH et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. July 16, 191T.) 

No. 2860. 

1. Aliens (®=353— Deportatio:s— Gbounds of Déportation. 

Where aliens entered the TJnited States surreptltlously and wlthout in- 
spection, they ifflay be deported irrespective of otlier grounds of déporta- 
tion. 

2. Aliems ®=>.54—Depoetation— Place of Déportation. 

Wliere aliens, natives of India, were discovered surreptltlously entering 
tlie United States from Canada, they were properly ordered deported to 
India, where they denied having been in Canada, and there was no évi- 
dence that they had acquired any domicile there or had remalned there 
any length of time. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California. 

Pétition by Gujar Singh and Inder Singh for a writ of habeas cor- 
pus. Demurrer by the United States being sustained and writ denied, 
petitioners appeal. Affirmed. 

Joseph P. Fallon, of San Francisco, Cal., for appellants. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOL,VER- 
TON, District Judge. 

GILBERT, Circuit Judge. The appellants, who are natives of 
India and British subjects, entered the United States at San Francisco 
in the years 1907 and 1909, respectively. In April, 1915, they were 
arrested on a warrant charging them with having entered the United 
States from Canada without inspection. Thereafter, and after a hear- 
ing before the immigration officiais, they were ordered deported. A 
pétition for a writ of habeas corpus was filed on their behalf , to which 
the United States demurred, and, on the hearing of the demurrer, the 
record of the Bureau of Immigration in the déportation proceedings 
was introduced and considered, whereupon the court sustained the de- 
murrer and denied the writ. On the appeal two questions are present- 
ed : First, whether there was évidence that the appellants entered the 
United States from the Dominion of Canada, a short time prior to their 
arrest ; and, secondly, whether they could be deported to India. We 
find in the record substantial évidence on which the immigration offi- 
ciais could find that the appellants entered the United States from 
Canada, and that Gujar Singh entered the United States on April 16, 
1915. There was évidence that he was taken from a box car of the 
Gireat Northern Rajlway, at Sand Point, Idaho, on the moming of 
April 22, 1915; that he was wearing shoes made in Ontario, and a 
cap with a London trade-mark, and had Canadian bills in his pos- 
session; that Inder Singh entered thè United States by walking across 
the border near Gateway, Mont., having $2 in his possession. There 
was évidence that both of the appellants at first admitted that they 
had entered the United States from Canada, but on the hearing they 

®=:>For otlier cases 8ee same topic & KEY-NUMBER in ail Key-Numbered Blgests & Indexes 
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denied that they had ever been in Canada, and saîd they had been 
working in sawmills along the border. 

[1] The fact, as found by the immigration officiais, that the appel- 
lants entered the United States surreptitiously, and without inspection, 
is suiîficient ground for their déportation, irrespective of the further 
ground found by the immigration officiais that they were likely to be- 
come public charges. See cases cited in Dhanna Singh v. United 
States, 243 Fed. 557, C. C. A. — -. 

[2] The appellants are in no position to question the validity of the 
order of déportation on the ground that it directs that they be returned 
to India instead of to Canada. They denied under oath that they had 
ever been in Canada, and there is no évidence that they had acquired 
a domicile there, or had remained there any length of time. See cases 
cited in Dhanna Singh v. United States, 243 Fed. 557, C. C. A. . 

The judgment is affirmed. 



MAKCONI WIRELESS TELEGRAPH CO. OF AMERICA v. DE FOREST 

RADIO TELEPHONE & TELEGRAPH CO. 

(Qrcult Court of Appeals, Second Circuit. May 18, 1917.) 

No. 20H. 

1. Patents <8=S12(2) — Suit fob Infeingement — Opinion Evidence. 

Théories concemlng phenomena observed In wireless telegraphy, whleh 
are not the same as were held by the witnesses a short tlme before, and 
■vvhich they admit are only théories, are not légal évidence. 

2. Patents <s=3l6 — Validitt. 

That a patentée does not understand hls own mechanlsm will not In- 
validate the patent. If it Is de.scribed and produces a new resuit. 

3. Patents <S=s36 — Invention — ^Mechanical EMBODiiiBNT of Theobt. 

To constitute patentable invention, in addition to a theory or mental 
concept, there must be a tangible réduction to practlce ; and the transfor- 
mation of a laboratory experiment Into a suecesstul and useful mechanl- 
cal devlce is évidence of such tangible réduction tp practlce and of in- 
vention. 

4. Patents ig=»328 — Validitt and Infeingembnt — Detectob. 

The Fleming patent, No. 803,684, for a detector used in wireless teleg- 
raphy, discloses patentable Invention and a merltorious device, and is 
valid; also held infringed. 

5. Patents ®=!>155 — Disclaimeb — Purpose and Effeot. 

A dlsclaimer Is valid whlch only abandons soniethlng clalmed In the 
patent, but not needed, without broadening or enlarglng any claim, and 
leavlng the clalms fuUy support-ed by the original spécification. 

6. Patents ®=328 — Vaxidity — Detectob. 

The De Forest patent. No. 841,386, for a detector for wireless telegraph 
apparatus, Is void as Inoperatlve. 

7. Patents <g=>328 — Infeingement — Detectob. 

The De Forest patents, No. 824,637, No. 836,070, No. 867,876, No. 867,877, 
No. 867,878, and No. 979,275, aU for detectors for wireless telegraph 
apparatus, helA not infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Marconi Wireless Telegraph Company of Amer- 
ica against the De Forest Radio Téléphone & Telegraph Company. 

C=9For otlitr cases ca« sam* topie A KBY-NUMBER lu ail Key-Numb«r«d IHkmU a Isd^iaa 
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Decree for complainant, and dismissing counterclaim, and défendant 
appeals. Affirmed. 

For opinion below, see 236 Fed. 942. 

The plaintiff (hereinafter called Marconi) brought thls action agalnst de- 
fendant (hereinafter called De Forest) alleging Infrlngement of clalras 1 and 
37 of patent dated November 7, 1905, issued on application of John Ambrose 
Fleming, flled Aprll 19, 1905 (No. 803,684). The claims in suit are as follows: 

"1. The comblnatlon of a vacuous vessel, two conductors adjacent to, but 
net touching, each other in the vessel, means for heating one of the conduc- 
tors, and a circuit outside the vessel Connecting the two conductors." 

"37. At a recelving station in a System ot wlreless telegraphy employing 
electrical oscillations of high frequency, a detector comprising a vacuous 
vessel, two conductors adjacent to, but not touching, each other In the vessel, 
means for heating one of the conductors, a circuit outside of the vessel Con- 
necting the two conductors, means for detectlng a continuons current in the 
circuit, and means for impressing upon the circuit the recelved oscillations." 

After action begun, plaintiff entered a disclalmer "to the comblnatlon ot 
éléments set forth In claim 1, • • • except as the same are used In con- 
nection with hlgh-frequency alternatlng electrlc currents or electric oscilla- 
tions of the order employed in Ilertzlan wave transmission," and also to 
certain words of the spécification referrlng to low frequency currents. 

Action was brought, not only agalnst the présent appellant, but Dr. Lee De 
Forest Individually. The bill as to hlm was dlsmlssed, and no appeal taken 
thereto. Défendant answered, and set up a counterclaim (practlcally a sepa- 
rate action), alleging that Marconi had Infrlnged and was Infringlng certain 
claims (not necessary to specify) of the foUowing patents belonging to défend- 
ants, viz. Nos. 867,876, 867,877, 867,878, and 979,275, which four Issues resulted 
f rom division of a single application filed February 2, 1905. The counterclaim 
alleged, further, infringement of patents Nos. 824,637 and 836,070. Of thèse, 
836,070 is a division of an application thought to cover both Inventions ana 
flled January 18, 1906. Défendant also counterelalmed upon patent 841,386. 
application flled August 27, 1906. Thus the counterclaim was trled on the f ore- 
going seven patents, of whlch the first four antedate Fleming. The counter- 
claim, however, also set up two other' patents, Nos. 841,387 and 879,532, both 
of date, not only later than Fleming, but later than any of the other and 
above enumerated patents. As to thèse plaintiff permltted défendant to take 
a decree at or shortly before trial. 

The lower court (Mayer, J.) held that De Forest had Infrlnged both the 
claims in suit of the Fleming patent, and that Marconi had not infrlnged any 
of the claims of the patents set up in the counterclaim and not confessed. AJl 
of defendant's patents had been Issued on applications of Dr. Lee De Forest, 
and will hereinafter be referred to coUectively as the De Forest patents. 
From a decree grantlng injunction on the Fleming patent, and dismissing the 
counterclaim, De Forest took thls appeal. 

Frederick P. Fish, of New York City (Philip Famsworth, Harrison 
F. Lyman, and George F. Seuil, ail of New York City, on the brief), for 
appellant. 

J. Edgar Bull, of New York City (L. F. H. Betts and Ramsay Ho- 
guet, both of New York City, on the brief), for appellee. 

Before COX, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The suit- 
ject-matter of this action is a "detector." That word will be used in 
this décision as signifying any device, or pièce of apparatus, which, 
•when energized, actuated, or acted upon by or by means of the so- 
called Hertzian waves, enables man, through the sensés of hearing or 
sight, to understand signais based upon the intentionally regulated emis- 
243 F.— 36 
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sion or propagation of the waves aforesaid. The patent of the bill is 
said to cover and protect a détecter, hereinafter called the "Fleming 
valve." Défendant uses a détecter which it calls the "audion." Plain- 
tifif asserts that, while the audion may be for some practical purposes 
an improvement on the Fleming valve, it is nevertheless an infringe- 
ment, and it has given évidence of faith in its own theory by admitting 
infringement of the two patents (hereinabove specified) which essential- 
ly describe one form of audion — known herein as the "three-electrode" 
apparatus. 

Défendant, not content with this admission, insists: (a) That the 
Fleming valve was not patentable, considering the state of the art at 
date of application ; (b) that the valve and the audion utilize and dépend 
fox efficacy upon wholly différent opérations of nature ; and (under its 
counterclaim) (c) that the De Forest patents still in suit cover devices 
in principle identical from the earliest to the latest, which patents Mar- 
coni has infringed by using a device named by the défendant the "two- 
electrode" audion. 

It is said that Dr. Dt Forest disclosed by his earlier patents, and 
before Fleming filed his application, a theory which, reduced to prac- 
tice, resulted in the perfected audion of the confessed patents, where- 
fore the device of every one of the De Forest patents is (by defendant's 
witnesses) called an audion, although that word was not coined until 
shortly before applications for the confessed patents were filed. To 
paraphrase an argument, it is said that Marconi cannot logically con- 
fess judgment under two patents, and yet deny infringement of the 
earliest De Forest inventions, because they ail constitute a connected, 
logical, cohérent development Of a single inventive thought or applica- 
tion of a scientific theory. 

[1] Thèse contentions liave opened the door (without objection, or 
very little) to a mass of opinion évidence, which in our judgment is of 
no légal value. Much of this, record arises out of the mystery still 
notoriously enveloping the wave movements of the impondérable ether; 
that is, out of the nature of phenomena by which none of our five sensés 
are dii-ectly affected. It eonsists of opinions or théories concerning 
such phenomena — opinions necessarily subject to revision, perhaps in a 
few months. The principal producer of such évidence (if it can be so 
called), Mr. Pickard, for the défendants, admitted repeatedly that the 
views he advanced on the witness stand he had not entertained a little 
lime earlier, though he had apparently given his abandoned théories 
more publicity than normal ly attaches to testimony in a patent cause. 
He would probably be the last to assert that his présent opinions are 
final, even for himself. To call such theorizing évidence is a misuse 
of the word ; for the patent law can deal little in such matters. Nei- 
ther a process of nature nor the discovery thereof is patentable. Man- 
made statutes permit to be protected and monopolized only some per- 
ceptible means or certain method of harnessing or utilizing forces, 
however mysterious, uncertain, or perhaps incompréhensible. The 
only question in this case is whether some known opérations of nature 
were, by proved, tangible, and visible implements, harnessed and made 
useful ; if so, he who first did it may be protected in what he did in ac- 
cordance with statute laws. 
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Why a given device works, or the theory of its functioning is a 
fascinating inquiry; but, unless that "why" can be proved withiii the 
very modest hmits of légal évidence, opinion évidence becomes the 
rampant spéculation of this transcript. It is usually impossible for 
trial courts to limit opinion évidence (for fear of losing something of 
value), but eflforts in that direction are much needed in the interest of 
celerity and clarity. Counsel introducing experts who use the witness 
chair as a rostrum confer no benefît on their clients. 

The Fleming valve as a detector confessedly, and the actual com- 
mercial "audion" (as we are convinced) consist essentially in the utiliza- 
tion by visible and tangible means of what bas long been known as the 
"Edison effect," which means the fact that, when there is introduced 
into the ordinary incandescent electric lamp bulb an électrode other 
than the incandescent filament (such unheated électrode being connected 
with the positive terminal of the lamp), a current flows from the in- 
candescent électrode to the cold one, in such wise that variation in the 
electromotive force, producing incandescence, will be reflected or re- 
produced in the circuit connected with the cold électrode, such varia- 
tions being capable of measurement by a galvanometer. Edison, Patent 
No. 307,031. 

Utilization of the Edison efifect does not mean that the use of Edi- 
son's apparatus or any modification thereof as a detector was easy or 
simple. The admitted fact that years passed, and detectors of varions 
kinds from the coherer to the crystal acquired vogue, before any one 
thought of using Edison's curiosity of electricity for the discovery or 
translation of Hertzian waves, is proof enough on this point. Fleming 
was the first to disclose an apparatus for this purpose. His spécifica- 
tion déclares that he "rectifies" the alternating current transmitted 
from the antenna. 'Defendant's witnesses déclare that rectification 
means converting "the received alternating current into direct cur- 
rents," and they spend much time in attacking Fleming's theory of the 
opération of his own device. 

[2] But the law is not concerned with why the process called recti- 
fication takes place, or how it is accomplished, f urther than to observe 
that variations in group frequencies of an alternating current passing 
through an incandescent lamp filament produce in a manner analogous 
to the observed Edison efifect a direct pulsating or intermittent current 
in the cold électrode circuit, and that thèse pulsations or intermittances 
mark the kind of current whose varying énergies can be read with a 
galvanometer or a téléphone. Whether Mr. Fleming's théories of rec- 
tification were right or not has nothing to do with the question of in- 
vention or validity. The patentée may not understand his own mecha- 
nism ; but if he shows and describes it, and it produces a new resuit,, 
the law is satisfied. Van Epps v. United, etc., Co., 143 Fed. at page 
872,75 C. C. A. 77. Therefore the first question (as stated by appel- 
lee) is substantially this: Was it invention to use, "as a detector of 
wireless waves, an Edison hot and cold électrode lamp" ? . This is a 
question of fact, and we arrive at the conclusion of the lower court 
that at the date of Fleming's application it was not knOwn to men' 
skilled in the radio art that a rectifier would act as a detector, or that 
anything that would rectify oscillations of low frequency could rectify 
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waves of the order used in radio' communication. Edison's patent stated 
a fact and suggested a tantalizing mystery, because even he did not 
prétend to state, or assert that he knew, why his "effect" took place. 
His disclosure remained (so far as we can discover from this record) 
a laboratory problem until Fleming applied it (whether with a wrong 
theory or a right one is immaterial) to a new and very practical fîeld 
of usefulness. 

[3] While "invention" is a word the définition of which the courts do 
not attempt (McClain v. Ortniayer, 141 U. S. at page 427, 12 Sup. Ct. 
76, 35 L. Ed. 800), many of the éléments contributing to its significa- 
tion may be and hâve bcen described ; there must be more than a theory 
or mental concept, viz. a tangible réduction to practice (Corrington v. 
Westinghouse, etc., Co., 178 Fed. at page 715, 103 C. C. A. 479), and 
the transformation of a laboratory experiment into a successful and 
useful mechanical device is évidence of such tangible réduction to prac- 
tice and of invention (Westinghouse, etc., Co. v. New England, etc., 
Co., 110 Fed. 753, 49 C. C. A. 151). In this case, while it is true that 
Fleming's detector uses the Edison effect every time it detects, the 
step from a toy to a use suggests what was said in Hobbs v. Beach, 
180 U. S. at page 392, 21 vSup. Ct. at page 409, 45 L. Ed. 586, viz. that 
while there was an analogy there was not similarity between the f unc- 
tions of the pate-nted device and of the alleged anticipating apparatus. 
The point is not capable of much argument, the appeal is to a kind of 
conscience, and the court or jury intuitively and conscientiously feel 
either that invention is absent, or that something akin to genius is dis- 
played in the visible, tangible resuit of the mental concept. 

[4] We hâve no doubt that Fleming's patent displays invention, 
and of a very meritorious device. Assuming, now, the validity of the 
patent, it is upon the question of infringement that this record bas 
been fîlled with théories, until it is necessary to call firmly to mind that 
what is complained of as an infringement is not a theory or a function, 
but a thing compact of glass and métal, made and sold by défendant as 
the "three-electrode audion" or "P N detector." 

Défendant insists that even if Fleming's patent is valid, even if the 
audion may exhibit at times the Edison effect, yet, since knowledge of 
that phenomenon antedated Fleming, they and ail the world can avail 
themselves of Edison's knowledge, even in detectors, if their detectors 
function in a différent way or produce substantially différent results 
from those of Fleming (Machine Co. v. Murphy, 97 U. S. 120, 24 L. 
'Ed. 935). Accordingly it is asserted that the audion is not merely an 
incandescent light bulb with two cold électrodes (instead of one) inside 
it, but an apparatus in which the bulb contains "a substantial amount 
of gaseous médium" essential to opération of the device, and, further, 
that a certain arrangement of circuits, the use of condensers, and the 
introduction of a battery into the cold électrode circuit, are ail éléments 
which in combination constitute the audion, produce the "audion ef- 
fect," and render the completed whole a différent thing from anything 
Fleming thought of . 

The "audion effect" is more specifically this. The battery circuit 
produces a constant current through the téléphone. The input or ar- 
riving oscillations, passing through a condenser, and thence from in- 
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candescent filament (and grid) to the battery circuit, would not of 
themselves be normally strong enough to excite the téléphone ; but they 
can and do produce changes in the battery current sufhcient for that 
purpose. They (so to sjjoak) pull a trigger, and this trigger action is 
the audion effect, whcrefore the audion is not a rectifier, but an "am- 
plifier." It seems clear to us that some of the foregoing is disingenu- 
ous, and more immaterial. The "gaseous médium" of the audion is 
nothing but the commercial vacuum of the ordinary electric light bulb 
- — air being a gas, and the bulb containing some residual air. In other 
words, détendant uses the same "vacuous vessel" that Fleming does. 

As for tho "trigger action," "audion effect," and such-like élever 
phrases, they merely hide the real inquiry, viz. how do the high fre- 
quency oscillations, or any part of them, or their electrical resuit or 
influence, get into the indicator or battery circuit, no matter what they 
do after arrivai? Plainly it is doue just as in the Fleming valve. This 
is the one act, or step, which is essential to either a valve or an audion 
being a detector, and Fleming's invention consisted in producing a dé- 
tecter, which Edison did not do. A detector must act on alternating 
currents. This it is that makes défendant an infringer by the manu- 
facture and sale of what may be, and probably is, an improved detector. 

[5] The contention that Fleming's patent, whatever its original merit 
or lack thereof, was voided by an unlawful disclaimer, is without sub- 
stance. The mistake (if there was one) was in claiming something not 
needed, and the disclaimer abandoned what was not wanted, without 
broadening or enlarging any claim ; it alsoi left the claims fuUy support- 
ed by the original spécification. No injury to défendant, or any one 
else, is shown. The procédure is within Carnegie Steel Co. v. Cambria 
Iron Co., 185 U. S. 403, 22 Sup. Ct. 698, 46 L. Ed. 968, and our former 
décisions in Simplex, etc., Co. v. Pressed Steel Co., 189 Fed. 70, 110 
C. C. A. 634, and Strause, etc., Co. v. Crâne Co., 235 Fed. at page 129, 
148 C. C. A. 620. 

[6, 7] The position of défendant in respect of the counterclaim pat- 
ents has been given, but, as put by counsel, it is as follows: 

"l)e Forest was the first inveutor of a detector comprising a local circuit, 
containing a battery and a téléphone, this circuit having terminal électrodes 
in a gaseous médium such as air, made conductive by électrode heating by 
electric means." 

This is not the whole thesis, but it is enough for présent purposes. 
The position thus defined amounts to asserting that, if défendant can 
show that the inventer had one thought running through his mind, 
and produced a séries of patents for what f rom time to time appeared 
to him the best current embodiments of that thought, theref ore any one 
who constructs another apparatus, utilizing the same theory of action, 
must be an infringer of the whole Hne of patents. 

While not accepting such view of the law, we shall first ascertain 
what visible obiects plaintiff has made, sold, or used which are said to 
infringe the counterclaim patents. The detectors called by défendant 
"Marconi's earlier infringement" or the "two électrode audion" are 
especially complained of, though, since it is agreed that the "two" and 
"three électrode audions" operate on the same basic principle, no rea- 
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son appears why défendant must not contend that the same tlihigs 
which admittedly infringe the confessed patents also infringe ail the 
counterclaim patents. 

But, even on défendant 's summary of thèse De Forest patents, there 
can be no infringements if, as matter of fact, the patentée (1) was not 
the first to disclose a detector with the enumerated characteristics ; or 
(2) never disclosed or patented as an élément of his device "terminal 
électrodes in a gascons médium such as air"; or (3) if the devices of 
the counterclaim patents still in suit are for any reason différent in 
kind from those covered by the confessed patents; or (4) if the patents 
in suit on the counterclaim are inoperative or invalid. 

(1) De Forest was certainly not the first to disclose or invent a de- 
tector comprising a local circuit containing a battery and a téléphone, 
and we find it true that the so-called "two-electrode audion" is no 
more than a Fleming valve with and in a circuit with adjuncts ante- 
dating both De Forest and Fleming. 

(2) The expression "gaseous médium, such as air," is an endeavor 
to conceal what we regard as the plain disclosure of ail the counter- 
claim patents based on original applications dated February 2, 1905, 
and January 18, 1906, viz. that the patentee's fundamental concept was 
to produce conductivity by heating. He thought and taught that heated 
air, or the heated gases of (e. g.) halogen salts, when the point of dis- 
association into positive and négative ions was reached, produced a 
médium favorable to conductivity. Neither of plaintift''s devices opér- 
âtes on any such principle; whether there is any merit in De Forest's 
disclosure is immaterial. 

(3) We agrée with the court below that the radical différence be- 
tween the disclosures of the first six counterclaim' patents and any- 
thing shown to hâve been used by Marconi is apparent on inspection;, 
because none of De Forest's devices utilize a commercial vacuum, or 
what defendant's expert called a vacuum of the order of an ordinary 
olectric light. 

(4) The seventh counterclaim patent (841,386) is proved to be inoper- 
ative. The patentée déclares that by "suitably varying the length of 
interelectrode médium" he can make the audion "per se selectively re- 
sponsive." Assuming this last phrase to mean "make it work," de- 
fendant at the trial did not do it, and we think refused to try. 

It follows from the foregoing that we hold patent No. 841,386 void, 
and ail the other patents of tlie counterclaim (still in suit) not infringed. 

It is not often that any case contains so much history as does this 
one. It is true that Dr. De Forest, through the whole line of the coun- 
terclaim patents, sought after a commercially usefui detector, and ulti- 
mately produced one; but it is not true that he consistently followed 
one concept or theory and tried to reduce that to practice. He began 
with the heated gas theory; he ended with the three-electrode audion, 
employing the commercial vacuum, and before he produced that suc- 
cess he leamed of Fleming's invention and the latter's address before- 
the Royal Society. He promptly used the knowledge so acquired, and 
it is the endeavor to connect thèse differing Unes of effort and conceal 
their lack of normal connection that has produced the theorizing of this 
record, and also the persistent, use of the word "audion," as applied' 
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even to the earliest De Forest patents, ^yhich are of dates before that 
word was coined. 

Among the curiosities of évidence in this recoi'd are numerous ex- 
tracts from technical pcriodicals giving the opinions of the authors 
on the subject-matter of this suit. One from The Electrician, of No- 
vember 21, 1913, is a just comment on the cause; 

"We think that Dr. De Forest mlght be more generous In his acknowledg- 
ment of the work of Dr. J. A. Fleming. Our readers generally wlU probably 
agrée that the audion, although differing wldely from the Fleming valve, is 
an offshoot of it." 

The decree below is afifirmed, with costs. 



FIZZELTj V. LOI'EIE MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. April 10, 1917.) 

No. 2194. 

Patents <&=>328— Validity and Infbingement— Tire Setter. 

The Henderson & Lourie patent, No. 933,834, for an edge-grip tire setter, 
vs'as not anticipated, and discloses patentable invention and utility ; claims 
2, 3, and 5 also held infringed. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of liïinois. 

Suit in equity by the Lourie Manufacturing Company against Rob- 
ert Fizzell. Decree for complainant, and défendant appeals. Affirmed. 

Taylor E. Brown, of Chicago, 111., for appellant. 
W. Clyde Jones, of Chicago, 111., for appellee. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

MACK, Circuit Judge This is an appeal from the decree of the 
District Court, granting an injunction and accounting for the alleged 
infringement of claims 2, 3, and 5 of letters patent No. 933,834, grant- 
ed September 14, 1909, to Henderson and Lourie, on an application 
fîled January 17, 1906, for an edge-grip tire setter. Thèse claims are 
as foUows: 

"2. In a tire setter, the comblnation of gripping blocks provlded with means 
for engaging the edge of the tire, and means for yieldingly supporting the 
blocks to conform to the curvature of the tire ; sald means comprtsing a yield- 
ing support on which said blocks rest and adapted to be engaged by the tire." 

"3. In a tire setter, the conïblnatlon of gripping blocks provlded with means 
forengaglng the edge of the tire, and a plate on which the blocka rest with 
their rear ends; sald plate being yieldingly supported and adapted to be 
depressed by the tire to adjust the blocks to the curvature of the tire." 

■'5, In a tire setter, the combination of a franie, a stationary head block 
secured thereon, a second head block movable on the frame, gripping blocks 
movable in said head blocks, a hydraullc press mounted upon the frame and 
provlded with a piston rigidly connectçd with the movable head block, nïeans 
for moving éach pair of gripping blocks In unison and relatively to their re- 
spective head blocks, and means adjacent to said means for moving the grip- 
ping blocks wheraby fluld is forced into said hydraullc press to impart move- 
meut to sald head blocks." 

^=>Por other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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The following drawings wiU assist in the understanding of tlie is- 
sues: 
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Various methods are used for setting steel tires on vehicle wheels, 
the object of ail being to contract the circumferential length of the 
tire, so that it will firmly grip the felloe of the wheel and be seciirely 
held there by friction. The oldest method, and one which is still in 
limited use, is hot setting by hand. This consists in removing the tire 
from the wheel, reducing its diameter to the desired length by cutting 
ont a pièce, welding its ends together, and heating the tire so that it 
may be slipped over tlio felloe. As the tire cools, it contracts and 
grips the felloe firmly. 

The oldest method of setting tires by machine is the face-grip meth- 
od. This piroccss docs away vvith the necessity for cutting and weld- 
ing. The tire is removed from the wheel and usnally heated at a point 
on its periphcry. This heated portion is clamped betwoen jaws, which 
grip the tire on its inner side or face, and which are forced towards 
each other by mechanical means, so as to upset or compress the motal 
between the two sets of jaws. 

More recently cold-setting machines capable of setting the tire whilc 
on the wdieel bave corne into use. Thèse machines are of two sorts, 
edge-grip and full-circle. In the latter, the upsctting mechanism, con- 
sisting usuaily of hydraulically actuated cylincicrs, is a])plied radially 
at a plurality of points on the tire, so that the inward motion of the 
pistons compresses the tire and causes it to fit the felloe snugly. As 
thèse fuU-eircle tire setters are large in size and comparatively expen- 
sive, they are used chiefly in wheel factories and are found in only a 
few larger blacksmith shops. 

The machines of the edge-grip type, to which the patent in suit be- 
longs, are simpler and less expensive. The upsetting occurs at one 
place only, and is produced by two pairs of gripping jaws, which en- 
gage the edges of the tire, and which, when moved toward each other, 
cause the tire between the two ])airs of jaws to be compressed or upset, 
so that its circumferential length is reduced, with the resuit that it will 
fit more closely about the felloe. 

"The object of the invention" in suit, according to the spécifications, 
"is to so construct an edge-grip tire setter that it can be operated by 
hydraulic pressure. A further object is to provide improved means for 
adjusting the gripping blocks, so as to conform to any shape and dia- 
meter of the wheel." The machine, as described in the spécifications, 
consists of two blocks or heads, a fixed head 2 and a movable head 3, 
mounted on a frame. Thèse heads are spaced and held apart by a coil- 
ed spring 14- To allow tires to be set firmly in the machine, the head 
blocks are provided at either side with jirojecting jaws i<S' and 19. The 
oblique inner edges of each jaw incline towards each other and towards 
the outer ends of the heads, so that they form a converging cliannel. 
In this channel is inserted a pair or set of gripping blocks or jaws 30, 
which are wedge shape and adapted for engagement with the beveled 
inner surfaces of the projecting jaws. When the gripping jaws are 
moved longitudinally outward with respect to the head block on which 
they are mounted, they will be forced inwardly on account of the ob- 
lique surfaces of the projecting jaw^s, and the teeth on the gripping 
jaws will engage the edges of the tire. This longitudinal movement. 
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with its resulting latéral movement, is effected by means of levers 
fulcrumed in each of the heads and provided with upright jaws 
which engage with pins 23 on the under sida of the gripping blocks. 
Each lever is adapted to operate one set of gripping jaws, so that each 
set will move in unison upon the head which supports it. 

The inner ends of the gripping blocks rest on the plate 17, which 
bridges the gap between the two head blocks ; the outer ends rest upon 
a transverse bar 2Jf, which is supported by a U-plate 26 attached to the 
upper end of a yielding spring-controlled bar 25. When a wheel is 
placed in the machine between the gripping blocks, it will rest at its 
bottom or lowermost point upon the supporting plate ; while the rising 
arc of the tire will strike the bar ^^, forcing it down until the arc of 
the gripping jaws substantially coincides with the arc of the tire, so 
that the teeth on the jaws will properly grip the tire. After the grip- 
ping blocks hâve thus been adjusted to the curvature of the tire, and, 
by means of the longitudinal or wedging action above described, 
brought into preliminary gripping engagement therewith, the movable 
head block 2 is drawn towards the stationary head block S by hydraulic 
force. 

A hydraulic press, consisting of the cylinder i and piston 6, is niount- 
ed upon the frame. The piston 6 is provided with the cross-head 7,. 
which is connected with the movable head by parallel rods 9, placed at 
each side of the heads 2 and 3, and extending through sieeves on the 
side of each head. Liquid for operating the press is obtained from 
the tank 51, which is connected by the transversely arranged cylinder 
39 and the passage Jp' with the cylinder Jf, in order that the liquid may 
be admitted back of the piston 6 so as to drive it forward. This for- 
ward action is communicated through the cross-head 7 and the rods 9 
to the movable block, which is thus drawn toward the stationary head. 
The pressure required to drive the liquid into the cylinder ^ is afïorded 
by means of a screw piston Jt2, ^^, operated by a crank arm Ji.7, or by 
a ratchet arm 50, both of which are placed near or adjacent to the lev- 
ers 22 so that one operator can conveniently operate both. 

The machine used by the défendant and manufactured by the Keo- 
kuk Hydraulic Tire Setter Company, which is alleged to infringe the 
patent in suit, is of the same gênerai type and style as the patented ma- 
chine. It is an edge-grip tire setter with a movable head block 3 and 
a stationary head block 2, with hydraulic means of drawing the heads 
together, with gripping blocks 10, 11, mounted upon the heads and 
capable of a wedging movement therein and of adjustment to the cur- 
vature of the tire to be upset. The machines, however, are not similar 
in ail respects. The adjustment of the gripping blocks to the periphery 
of the tire in the defendant's machine and the preliminary gripping of 
the tire is effected in a somewhat différent manner. The gripping 
blocks do not rest directly on the head blocks, but are mounted on 
plates 30, there being one such plate for each set of gripping blocks. 
Unlike the patent in suit, in which the outer ends of the gripping 
blocks are normally held up and are depressed to fit the curvature of 
the tire, in the defendant's machine, the outer ends of the blocks must 
be raised in order to conform to the arc of the tire ; while, in the pat- 
ented structure, the outer ends of the blocks are depressed by the 
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weight of the wheel, in the defendant's machine they are elevated by 
the vertical plungers ^7, which slide vertically within the tubular set- 
ting levers 26, and are adapted to be forced upward by the foot lever 
connections 25, 2%, and 2.^. The effect of the foot pressure upon the 
bar 1il^ will be, first, to raise the gripping jaws to fit the arc of the tire, 
and, second, after the downward pressure of the wheel resists further 
vertical motion, the setting levers 26 will begin to move, their lower 
ends being drawn together and their upper ends cast apart. This 
longitudinal movement of the upper ends of the setting levers carries 
each of the plates 30 with the set of gripping blocks that rests upon it 
outward, and thus produces the wedging action by which the initial 
gripping of the tire is effected. 

The position of the movable and stationary head blocks in référence 
to the location of the hydraulic press is reversed on the defendant's 
machine. The cylinder of the hydraulic press is mounted on the end 
of the frame opposite the end of the frame which carries the fixed 
block. A filler block is interposed between the piston F and the mova- 
ble head block S. When the hydraulic fluid is admitted into the cylin- 
der in which the piston moves, the piston, the filler block, and the 
movable head are caused to move toward the fixed head, with the re- 
suit that the distance between the two heads is reduced and the up- 
setting of the tire thereby brought about. Although the piston is not 
physically connected with the movable block, mechanically the two 
move together just as they would if they were so connected. A plung- 
er pump is used on the defendant's machine in place of a screw dis- 
placer pump. 

The défendant assails the validity of ail thèse claims in view of the 
prior art as evidenced by the patents adduced and the prior public use 
of the West hydraulic edge-grip tire setter, and dénies infringement, 
if the claims should be deemed vahd. Claims 2 and 3 are essentially 
subcombinations ; the vital feature is the means for yieldingly sup- 
porting the gripping blocks or the plate on which their outer ends rest, 
so that they may readily adjust themselves to the arc of the tire. This 
is a conception involving invention and utility. Is it novel in view of 
the prior art and use ? Several prior patents show means for manually 
adjusting the gripping blocks to the periphery of the tire by the in- 
sertion and advancement of wedge-shape blocks beneath them. Such 
adjusting means requiring the operator consciously to détermine the 
extent of the adjustment clearly do not constitute an anticipation of 
the patented structure, in which the supports of the gripping blocks, 
yielding to the downward pressure of the wheel, automatically — that 
is, without any conscious directive effort on the part of the operator — 
cause the curvature of the blocks to conform substantially with the 
curvature of the tire. 

The defendant's attack on the novelty of the invention is based 
chiefly, however, upon the public use of the West machine. Each of 
the four gripping jaws of the West machine has a spring applied to 
hold its outer end normally, but yieldingly, elevated. While the West 
machine, therefore, does possess yieldingly supporting means for its 
gripping blocks by which the blocks are adjusted to the periphery of 
the tire, it has no single support or plate for the two gripping blocks 
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on the same head, so that they may be raised or depressed in unisou, 
but the vertical adjustment of each of the four gripping blocks is 
separate and indépendant. 

The évidence fully warrants the conclusion that this absence of cor- 
relation in the vertical movement of the gripping on the same head is 
not a minor defect, but a very serions one, impairing the commercial 
value of the machine and destroying its practical utility. When one of 
the springs is weak, when its resilience is impaired by accumulations 
of dirt and waste, or when for any other reason one of the springs does 
not function properly while the other spring on the same head does, 
the jaws vvill not properly engage the tire, and the wheel will be mar- 
red. The results obtained by the use of the West machine were so 
unsatisfactory that it was withdrawn from the market in 1900. The 
want of corrélation, the lack of connection between the movement of 
the gripping blocks on the same head, was doubtless one of the chief 
causes of its commercial failure. 

The machine described in the spécifications provides means by whicli 
the gripping blocks are not only yieldingly supported, but are yieldingly 
sup'ported in such a way that the gripping blocks on each head move in 
vmison. This is because the spring is applied not to each gripping 
block, but to the U-plate 26 which supports not a single but a pair of 
gripping blocks. This corrélation of the movement of the blocks in 
pairs marks a distinct advance over the West machine, an advance 
calculated to overcome the gravest objection to automatic adjustment 
through yielding supports and to give commercial worth to a feature 
theretofore discarded as impracticable and vrihieless. The patentées' 
conception of the necessity for correlating the movement of the jaws 
and his provision of means for accomplishing this marked a patentable 
advance in the art over the West machine. 

This vertical movement of the gripping blocks in unison relative to 
the head blocks is the necessary resuit of the means designated in 
claims 2 and 3 — in claim 2, a yielding support ; in claim 3, a yieldingly 
supported plate ; in each instance, not for each block separately, but 
for each pair of blocks. 

As to infringement of claims 2 and 3. Thèse claims do not embody 
a pioneer invention. As the patent examiner pointed out, invention lies 
wholly in the character of the means whereby the adjustment of the 
gripping blocks to the periphery of the tire may be automatic. If the 
same resuit had been accomplished by the défendant by substantially 
différent means, the charge of infringement would fail. But changes 
in or improvements upon the patented structure, embodying the es- 
sential features thereof, utilizing the conception underlying it, and fall- 
ing within a fair range of équivalents, do not enable défendant to es- 
cape this charge. The essence of the invention in claims 2 and 3 is 
the yielding means by which the gripping blocks in pairs or sets are 
adjusted to the arc of the tire, an adjustment occasioned by the sup- 
porting means yielding to the downward pressure of the wheel. 

Défendant urges that yieldingly supporting means constitute but a 
spécifie kind of automatic adjustment and that as in his view his ma- 
chine is not automatic, he does not infringe. He fortifies his conten- 
tion by referring to the file wrapper to show that claims for means of 
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automatic adjustment were rejected as being too broad in view of the 
prior art. Conceding his construction of the plaintiff s claims, defend- 
ant's conclusion as to his own machine does not follow. Despite the 
fact that a voluntary act is required initially, a process may be none 
the less automatic ; a machine, tliough started by pressing a button or 
moving a foot lever, may none the less in its opération respond to the 
spécification of an automatic device. The yieldingly supporting means 
specified in claims 2 and 3 are automatic in the sensé that the adjust- 
ment results from the downward pressure of the wheel and not from 
the conscious and deliberate measuring by or the conscious directive 
effort of the operator. In the défendant' s machine the operator fîrst 
places his foot upon the treadle ; it is, however, through no conscious 
directive effort or deliberate measuring on his part, but by their con- 
tact with the vifheel, that the initial upward movement of the blocks 
ceases and the latéral and longitudinal movement begins. 

If the foot pedal is pressed down before the wheel is inserted, or if 
a heavy pedal is used, or a weight placed upon the pedal, the gripping 
blocks will be lifted or elevated, so as to fit the curvature even of the 
smallest wheel. When a wheel is then placed in the machine, the grip- 
ping blocks will be depressed, just as in the patent in suit, so as to con- 
form to the curvature of the tire. Counsel for the défendant them- 
selves suggest that weights would be mère mechanical équivalents for 
the résilient means described in the spécifications of the patent in suit. 
The évidence justifies the conclusion that the pressure on the foot 
pedal is équivalent to a weight. It is to be noted that the support in 
claims 2 and 3, while yielding, is not, as in other claims, elastically 
yielding; it is not limited to a spring yield. While at first blush de- 
fendant's method of adjustment appears markedly différent from that 
employed in the patent in suit, in conception and practical application 
it is essentially the same. In both, the gripping blocks in pairs by sub- 
stantially équivalent methods are adapted through the longitudinal 
and latéral movements to the varying widths and by the vertical move- 
ment to the varying diameters of the wheels. We hold claims 2 and 3 
valid and infringed. 

The validity of claim 5 is assailed as a mère aggregation and as lack- 
ing in invention. The éléments are ail old. Wedge-shape gripping 
jaws capable of longitudinal and latéral movement, by which the pre- 
liminary gripping of the tire is effected, are found in numerous patents. 
In Francis, No. 843,392, and in Hackney, No. 862,471, means are af- 
forded for the pair of gripping blocks to act longitudinally and laterally 
in unison. In Brooks, No. 600,117, Tice, No. 568,643, House, No. 
690,523, and Hackney, No. 862,471, by the insertion and advancement 
of wedges the gripping blocks may be vertically adjusted to conform 
to the periphery of the tire, though the adjustment of each block is 
independent of the adjustment of the other. Hydraulic presses had 
been used on full circle machines for many years. Denham, No. 717,- 
084. Smith, No. 387,823, for upsetting I-bars, includes a hydraulic 
press to impart movement to the movable block in the direction of the 
stationary blocks. Hydraulic means were similarly employed on the 
West hydraulic tire setter. 
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But, until the patent in suit, no one had constructed an hydraulic 
edge-grip tire setter that was efficient in opération or commercially suc- 
cessful. The West machine had three hydraulic presses, each operat- 
ing independently of and unconnected with the other — one to draw 
the head blocks together, and one on each side to move the gripping 
jaws on each head laterally so as to engage the edges of the tire. The 
détermination of the amount of pressure required to effect a proper 
engagement of the tire and the blocks called for the exercise of careful 
and discriminating judgment on the part of the operator. If the side- 
wise pressure is too great, as is often the case, the tire will be kinked 
■or crushed; if the force is insufficient, as is frequently the case, the 
side grips will slip and mar the tire and f elloe. The machine as a whole 
is complicated, clumsy, difficult to manipulate, and uncorrelated in its 
opération; that it was a commercial failure and abandoned is not de- 
nied. 

Défendant contends, however, that even if the West machine is not 
an anticipation, nevertheless its use of hydraulic means to impart 
movement to the head blocks, in conjunction with the teachings of the 
patents to Tice, Brooks, House, Francis, and Hackney, demonstrate 
that plaintiff's structure involves no patentable advance. The mère 
substitution of manual for hydraulic pressure, or hydraulic for hand 
power, does not ordinarily involve invention. But the novelty of claim 
5 lies in combining on such a machine, in which the initial gripping 
is manually effected, a hydraulic press for the final gripping and for 
drawing the head blocks together, means for adjusting the gripping 
blocks longitudinally and laterally in unison relative to their respective 
head blocks, and accessibly located hand or possibly other power means 
for operating the hydraulic press. 

While the patent examiner originally rejected as a mère aggrega- 
tion a claim quite similar to claim 5, he was finally convinced that the 
several éléments did form a combination, and that, in thus creating this 
unitary structure, there was invention. The new claim contained the 
additional statement that the means for operating the hydraulic press 
should be adjacent to the means by which the wedging action of the 
gripping jaws is produced ; in our judgment, however, the grant was 
also based upon a justifiable conviction that the first action was er- 
roneous. The device of claim 5 is a unitary structure, each élément 
co-operating with the others in the manner and for the purpose here- 
inabove stated. 

Support for the ultimate conclusion is found in the fact that, despîte 
the patents to Brooks and Tice^ with their means of effecting the pre- 
liminary gripping of the tire, Smith's use in 1888 of hydraulic means to 
draw head blocks together for the purpose of upsetting I-bars, and a 
similar use in the West edge-grip tire setter, manufactured between 
1897 and 1900, Henderson and Lourie, in 1905, were the first to con- 
struct an effective, operative, and commercially successful edge-grip 
tire setter, suitable for the ordinary repair work in a blacksmith shop. 
They first grasped the importance of using, but limiting the use of, 
hydraulic power in such machines, by not applying it to obtain the pre- 
liminary gripping, for which purpose such power is dangerous, because 
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it may be excessive, but by adopting it both to efifect the final grip and 
then to impart movement to the head blôcks after the engagement of 
the tire with the machine had been secured by means of gripping 
blocks capable of an exact and correlated adjustment. The commer- 
cial success fortifies the strong presumption of validity. 

As infringement of claim 5 was not and could not be controverted, 
if the claim is valid, the decree must be affirmed. 



AMERICAN SAFETY DEVICE CO. v. LIEBEL-BINNEY CONST. CO. 

(Circuit Court of Appeals, Tliird Circuit. July 3, 1917.) 

No. 2204. 

1. Patents ®=3313 — Suit for Infbingbment— Dismissal on Motion. 

Tlie court has power to dismiss a bill for infringement on motion, on the 
ground that tlie patent is void for lack of invention shown on its face; 
but sucli power sliould only be exercised wiiere the matter is free from 
doubt, and where invalidity so clearly appears that no testimony can 
change its légal aspect. 

2. Patents ®=»32S— Validity— Scaffold. 

The Foster patent, No. 763,274, for a scaffold, is void on its face for 
lacli of invention, in view of the prlor art. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the American Saf ety Device Company against the 
Uebel-Binney Construction Company. Decree for défendant, and 
complainant appeals. Affirmed. 

C. P. Goepel, of New York City, and Clarence P. Byrnes, of Pitts- 
burgh, Pa., for appellant. 

Wallace R. Lane and George Mankle, both of Chicago, 111., for ap- 
pellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLrEY, Circuit Judge. This is a bill charging the défendant 
with infringement of Letters Patent No. 763,274, issued June 21, 
1904, to Clair Foster, and assigned to the plaintiff. At the' opening 
of the hearing the défendant moved to dismiss the cause on bill and 
answer, upon the ground that the patent is void on its face. The Dis- 
trict Court granted the motion and dismissed the bill without an opin- 
ion. The plaintifif brings this appeal, specifying error to the court, 
(1) in holding the claims of the patent invahd, and (2) in so holding 
upon the face of the patent and without taking proof. 

[1J Upon the matter of procédure it is sufficient to say, that the 
power of a court in patent litigation to dismiss a bill on demurrer (or 
on its modem équivalent, a motion to dismiss) upon the ground that the 
patent is void for lack of invention shown on its face, is not open to 
question. Victor Talking Machine Co. v. Hawthorne and Sheble Mfg. 

@=3For other cases 8ee same toplc & KKY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Co. (C. C.) 168 Fed. 554; Hogan v. Westmoreland Specialty Co., 154 
Fed. 66, 83 C. C. A. 178; Wills v. Scranton Cold Storage and Ware- 
house Co., 153 Fed. 181, 184, 82 C. C. A. 355 ; Chinnock v. Paterson 
Co., 112 Fed. 531, 533, 50 C. C. A. 384. If the patent is manifestly 
invalid on its face, the court may stop short at the instrument and 
dismiss the bill (Brown v. Piper, 91 U. S. 2,7, 44, 23 L. Ed. 200), even 
when the question of validity is not raised by the pleadings (Slawson 
V. Grand Street R. R. Co., 107 U. S. 649, 2 Sup. Ct. 663, 27 L. Ed. 576). 

This is very considérable power, hence courts of this circuit hâve 
been careful to heed the admonition, that in its exercise a court should 
déclare a patent invalid upon its face only where the matter îs free 
from doubt and where invalidity so clearly appears that no testimony 
can change its légal aspect. Wills v. vScranton Cold Storage and Ware- 
house Co., supra ; Hogan v. Westmoreland Specialty Co., supra. 

We therefore approached the considération in this case with appro- 
priate caution; yet vi^e are forced to say, that a careful study of the 
pleadings and elaborate briefs does not alter the conviction reached 
upon first view that the patent is one, which, failing even to suggest 
invention, shows invalidity on its face. 

[2] The subject of the patent is a scaffold. It consists simply of 
pairs of steel cables hanging from outriggers of a building; cross- 
bars secured to each pair of cables by boit clamps ; boards resting on 
the cross-bars forming a platform; the platform being extended by 
multiplying the number of cross-bars, and being raised and lowered 
by adjusting the boit clamps. The original of this conception, long 
used and never patented, was either the familiar boatswain's chair 
or painter's hanger, whichever was first in the art years ago. There 
followed scaflfolds of many designs, varied to meet the requirements 
of building construction in the change from low masonry to high steel 
frames, embodying almost always the elemental idea of those primi- 
tive devices. Among them we shall mention only the patent to Clark, 
No. 673,384 (1901), which constituted an advance in the art of no 
very considérable degree. It consisted of outriggers from which were 
suspended perforated métal strips or ribbons in pairs ; cross-bars fas- 
tened to each pair of strips by means of bolts or pins in the perfora- 
tions ; planking on the cross-bars forming a platform ; platform being 
extended by increasing the cross-bars and adjusted by shifting the pins 
at the points of perforation. With Clark in the prior art, ail that 
Poster did was to substitute steel cables for métal ribbons and boit 
clamps for perforation pins. Ail that he obtained ôver Clark was the 
greater flexibility of steel cables, and adjustability without référence 
to predetermined positions. Did this involve invention? We think 
not. Is there sufficient doubt about it to justify the taking of testi- 
mony in an attempt to overcome the immédiate conviction that inven- 
tion is lacking ? We think not. 

The decree below is affirmed. 
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NEW YORK SCAFFOLDING CO. t. LIBBBIi-BINNBY CONST. CX). 

(Carouit Court of Appeals, Third Circuit July 3, 1917.) 

No. 2205. 

Patents <©=3328 — Invention — Scaffold-Sxjppobtino Mbans. 

The Henderson patent, No. 059,008, for a scaffold-supportlng; means, dis- 
closes mercly a différent consrtxuction of the devlce ot the prlor Murray 
patent. No. 854,959, wlthout any real Imiprovement, and Is vold for lack 
of patentable Invention. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the New York Scaffolding Company against the 
Liebel-Binney Construction Company. Decree for défendant, and 
complainant appeals. Affirmed. 

The f ollowing is the opinion of ORR, District Judge : 

This is an ordinary patent suit in whleh United States patent No. 959,008, 
for "scaffold-supportlng means," Issued May 24, 1910, to E. H. Henderson is 
involved. The défenses are that the patent is invalid for want of invention 
and that, If the patent be valid, yet défendant bas not infringed. The clalnïs 
of the patent in issme hère were in issue in certain other litlgation brought 
by the plaintifC hereln agalnst one Whitney In the District Court of the United 
States for the District of Nebraska. The resuit in that litlgation was that 
the Court of Appeals of the Elghth Circuit, by a dlvided court, reversed the 
court below and adjudged the clalms 1 and 3 of the patent valid. This prés- 
ent case bas been under considération for some tlme in the hope that this 
court would reach the same conclusion that was reached by the Circuit Court 
of Appeals .of the Elghth Circuit. New Yorlc Scaffolding Co. v. Whitney, 224 
Fed. 452, 140 C. C. A. 138. The rule of comity does not demand that a judge 
of another court shall "abdicate his indivldual judgment, but only that déf- 
érence shall be pald to the Judgments of other co-ordinate tribunal»." Mast, 
Foos & Co. V. Stover Manufacturing Co., 177 U. S. 485-489, 20 Sup. Ct 708, 
710 (44 L. Ed. 856). 

The necessity of scaffolding in ail building opérations of ntagnltude bas ever 
been apparent. Origlnally, scaffolding was made to rest upon the ground 
and was increased in height as the building of the structure demanded. The 
expense of scaffolding necessarily increased wlth the height of the swalIoldB. 
The natural resuit was that when the builder could drop his scaffolding from 
the top of the building with less expense than would be requlred to raise It 
from. the ground he naturally dld so. So wlth respect to the exterior décora- 
tion of a building, when the painter's laddersiwere not long enough to reacdi 
to the height requlred, the painter devlsed means by whlch he could sustaln a 
platform, or as it is often called, a painter's stage or boat, from the roof of the 
building. ITie painting of a vessel's huU at sea Involved necessarily the drop- 
ping of a platform or a plank fron* some supports made to rest upon or above 
the deck. The swlnging of a boat from the davits would suggest a means by 
whlch the painter's stage nsed in the painting of a vessel could be swung. 
To those who are acou«tomed to observe, it is a matter of common knowledge 
that many meen use différent means to accomplish the resuit at whlcSi they 
may ail alm ; but it is also observed that men in the same art will oftentimes 
use the same means to accontpUsh the end sought, although there may hâve 
been great distance between them and no communication. 

Utility is often urged as an important factor in detennining patentability, 
but utility must be connected with invention in order to hâve weight in sach 
détermination. Havlng found that there was no invention in the Henderson 
devlce, a oonsideratioa of Its utility Is of slight value, yet the extent to whlA 

•anVor otker eaus m* aamc uplc Jk KEY-NUUBBR In ail K«y-N\imb«red Dic«sU A ladazM 
243 F.— 3T 
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the plaîntiff uses the device of the Henderson patent, if It be less In degree 
than the estent to whieh other devices controlled by It, Intended to aecom- 
pllsh the same purpose, are used, some llght, though little, may be thrown 
upon the question ôt novelty, whleh is also a material élément of patentability. 

The plaintlff Is not a manufacturer of devices, but is the holder and owner 
of patents under which llcenses hâve been granted to the Patent Scaffolding 
Company, whlch construets or causes others to construct the devices alleged to 
be covered by the patents. The practice of the Patent Scaffolding Conïpany is 
not to sell the devices, but to rent them to contractors who may require the 
use of scaffolding .in the érection of tall buildings. By judlclous advertlsing 
and by permittlng contractors to hâve the devices for the necessary perlod, at 
less than what it virould cost to construct them, the Patent Scaffolding Com- 
pany has created a large business, and the plaintlff receives substantial re- 
tums under the llcenses granted by it. 

The facts as revealed by the testimony négative the suggestion that there is 
anything novel in the device of the patent in suit. The demand created for 
the device is not the resuit of Its novelty eombined wlth utllity, but of the 
business mtethods of the Patent Scaffolding Company. 

We flnd fronr the spécifications of the patent what Henderson deslred to at- 
tain as expressed in the foUowing language: "My invention, relates to an im- 
proved means for supporting scaffolds used in connection wlth the construc- 
tion of buildings and thelr repair. Scaffolds for this purpose are preferably 
of the swlnging type supported by cables from outriggers temporarily secured 
to the upper part of the building. It has been the practice in the past to as- 
soelate hoisting means wlth the cables at the outriggers and in some cases it 
has been proposed to use such hoisting means in connection with the cables 
on the scaffold to adjust the height as requlred in connection wlth the work. 
My Invention relates to an Improved fonn of hoisting mechanism carried by 
the scaffold for securing the same to the cables, the upper ends of whieh are 
connected to outriggers, generally temporary in character, secured to the up- 
per portion of the building." 

It is to be noticed In that language that Henderson recognized the prlor use 
of scaffolds of the swlnging type, supported by cables from outriggers, and 
that he recognized the use of the hoisting means in connection wlth the cables 
on the scaffold to adjust the height as requlred in connection with the worij. 
Henderson did not hâve to say, what every one knew, that as part of a scaf- 
fold floor, pièces were used extendlng between and resting upon cros^-beams 
called putlogs. 

In considering the claims in suit, we flnd tliat, in addition to thèse valions 
éléments, Henderson clalmed a conïbination with U-shaped bars in which the 
crossbeams or putlogs are laid, upon which the floor pièces are sustained. 
The claims are as follows: 

Claim 1 : "A scaffold consistlng in the comblnatlon of crossbeams, floor pièc- 
es extendlng between such beams, and a hoisting device assoclated with each 
end of each beanï, each hoisting device consistlng of a continuoua U-shaped 
métal bar extendlng around the under slde of and upward from the assoclated 
beam, and a hoisting drum rotatably supported by the slde members of such 
bar." 

Claim 3 : "A scaffold consistlng of a plurality of U-shaped bars arranged 
in pairs, a crossbeam laid in and extendlng between each pair of such U- 
shaped bars, a floor laid upon sald crossbeanï, a drum rotatably supported be- 
tween the Upwardly extendlng slde members for each of sald U-shaiwd bars, 
and means for eontrolling the rotation of said drunL" 

The support of the hoisting device by the slde members .of the métal bar la 
found in United States patent to Murray, 854,959, dated May 28, 1907. In 
the United States patent to Bowyer and Oasperson, No. 382,252, under date of 
May 1, 1888, is found a palnter's stage in which there is a continuons métal 
bar extendlng around the under slde of.and upwardly holding one end of the 
planic upon which the palnter rests. A slmllar one must be at the other end. 
The planb rests upon the lower part of that bar, Just as the crossbeam rests 
upon the lower part of the U-shaped bar called for In the patent in suit. The 
plank, of course, Is not large enough to afford support for bricks or mortar. 
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but if that plank support, as called for in the Bowyer and Casperson patent, 
be plaeed at right angles to the building and used as, a putlog, and a similar 
plank resting in the same vvay be used as another putlog, upon which flooi- 
pièces can be plaeed, the arrangement would be the same &s contemplated by 
Henderson in the patent in suit, so far as the resting of the beam upon the 
nïetal which forms the base of the tl-shaped bar. The érection of outriggers 
for the support of the Bowyer and Casperson devlces, arranged as suggested, 
would accomplish the same resuit as the devlce of Henderson and just as sat- 
isfactorily. 

This court is net unmlndful of the diflflculty of ascertaining what is and 
what is not invention. In every case of a rearrangement of old parts it is 
urged that, because such rearrangement seems simple and natural, the court 
must avoid falling into the error of holding that there is no Invention. It is 
Inslsted that the device under considération would be found in prlor patents 
and publications, if It were so sinïple to the men who claimed invention as 
appears after the patent has been granted. The argument Is good where the 
patented device has filled a long-felt want and has immediately leaped into 
f avor upon its own merits ; but it is not sound where the device is oue which 
has become widely used by reason of extensive advertlsing and reasonable 
charge for its use. It is a matter of observation that of récent years patents 
hâve been multiplied beyond précèdent and not in proportion to tlie Increased 
population. Many of them, which hâve each very sllght variations from the 
other, are found in the same art. In many suits brought upon such patents 
it has developed that the method of the patent lias been a shop practice for 
years, or that the device of the. patent has been used by artisans to accomplish 
the resuit which the patentées hoped to secure especially for hitnself. 

It was the intention of the framers of the Constitution that inventors could 
only be protected. It is well said by Judge Strong in Pearce v. Mulford, 102 
V. S. 112-118, 26 L. Ed. 93 : "But ail improvenïent is not invention, and en- 
tltled to protection as such. Tbus to entitle it, it must he the product of 
some exercise of the inventive faculties, and it must Involve something more 
tlian what is obvions to persons skilled in the art to which it relates." It 
seems clear that to a person skilled in the art of niaking or ad,1ustlng scaf- 
foldlng, if he had a Bowyer and Casperson patent and the Murray patent be- 
fore him', the arrangement of Henderson would be obvions if he desired to 
use it. 

In the neighborhood of 70 per cent, of the scaffolding devlces put ont by 
the Patent Scaffolding Company are used, and are Intended to be used, in ac- 
cordance with the diselosure of the Murray patent. No. 85-1,959. The Patent 
Scaffolding Company in its catalogue in Illustrations illustrated the Murray 
arrangement, and not the Henderson. Accordlng to the claims of the Hender- 
son patent in suit, the frames of the machines are intended to be parallel witli 
the wall of the building upon which they are to b« used. The plane of the 
frames of the Murray machines are Intended to be In the plane of the putlog 
which, of course, mlust be approximately at right angles to the building in or- 
der that the floorlng of the scaffolding resting thereoii may be extended along 
the side walls of the building. The putlogs indlcated in the Murray patent 
consist of two pièces of angle Iron bolted together in connection with the 
frames in which the hoisting devlces are supported. This arrangement of the 
Murray patent makes the portions of the angle Iron where they are connected 
with such frame équivalent to the bottom part of the U-shaped frame of the 
Henderson patent. In connection with the frames described in the Hender- 
son patent in suit, in nïore than two-thirds of the machines used, the putlogs 
are the angle irons of the Murray patent and the bolts Connecting the two angle 
irons with each frame rest upon the lower part of the "U" of the Henderson 
frame; that is to say, the Henderson frame, at this lower part, extends be- 
tween the two pièces of angle Iron below the bolts Connecting the same. It 
therefore appears that in the vast majority of the frames used the putlogs do 
not extend through the frames as called for in the patent in suit, nor could 
they do so, because, as we hâve said, the vertical plane of the frame is in the 
vertical plane of the putlogs. This conclusion is strengthened by the fact 
that, while the plaintiff put in évidence a large number of photographs show- 
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ing the frame of the Henderson devlee, it did not put in évidence any plioto- 
graphs showing the use of the Henderson device and the putlog in the same 
relation as contemplated by the Henderson patent The Henderson patent 
has not supplanted others, nor has the influence of its owner been exerted to 
that end. It barely représenta a step in the art. It does not disclose inven- 
tion. 

In view of the conclusion reaehed by this court that claims 1 and 3 of the 
patent In suit are iuvalid, it Is unneeessary to do more than touch upon 
the matter of infringement. The évidence of infringement is meager, and 
yet, if the claims of the patent in suit were to be held valid with a range of 
équivalents, Infringement vvould be found. The défendant uses a device, 
known as the Whitney scafColding device, which was the subject of the litiga- 
tion in the case in the Eighth circuit above referred to. 224 Fed. 452, 140 
C. C. A. 138. If the patent in suit were held to be valid to the exact form as 
described in the spécifications, infringement v^'ould not be found, beeause the 
Whitney device does not appear to be an imitation of tlie Henderson device. 
While sinrilar, they are not so like each other that builders would be deeelved 
and take one for the other. 

Another matter should be referred to. At the trial in this case, Whitney, 
who was the défendant in the suit in the Eighth circuit, was permitted to in- 
tervene in the suit in this court, without objection by either party. After the 
trial, the plaintiff moved for permission to file a supplemental bill, in which 
the only new matter alleged was the intervention of Whitney in the présent 
case and the final détermination of the case in the Eighth circuit agaînst 
Whitney's contention. It was not pretended that sueh décision would operate 
as res adjudicata, beeause the liabllity of the défendant in this suit eould not 
be the liabllity of Whitney. As the case stood at the time of the motion, the 
plaintiff in this case and the plaintiff in the litigation in the Eighth circuit 
were one and the same person; but the défendant in this case was différent 
from the défendant in the case in the Eighth circuit. While the décision in 
the Court of Appeals in the Eighth circuit mlght hâve been eonelusive upon 
Whitney with respect to the validity of the patent in suit, yet it would not 
be eonelusive upon the Llebel-Bimiey Construction Company, for the reason 
that the latter did not hâve its day in court. 

The court is of the opinion that the plaintiff is not entitled to file its sup- 
plemental Mil and has refused the motion. 

The bill in this case must tie dlsmissed, at the cost of the plaintiff. Let a 
decree be drawn. 

C. P. Goepel, of Nevir York City, and Clarence P. Byrnes, of Pitts- 
burgh, Pa., for appellant. 

Wallace R. Lane, Robert H. Parkinson, and George Mankle, ail of 
Chicago, 111., for appellee. 

Before BUFPINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is a suit for infringement of 
Letters Patent No. 959,008, issued to E. H. Henderson, May 24, 1910, 
and is hère on the plaintifï's appeal from a decree of the District Court 
dismissing the bill on the ground of invalidity of the patent. 

The patent is for scaffold-supporting means. The claims in issue 
are 1 and 3. The alleged infringing scalïold used by the défendant 
was known as the Whitney scaffolding device, manufactured and leas- 
ed by Egbert Whitney under a junior patent. (Letters Patent No. 
998,270 to Whitney.) 

In the érection of modem steel frame structures, contractors hâve 
found it more economical to rent scaffolds than to buy them. This 
suit is a part of a controversy betvveen rival scaffold renting con- 
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cerns. In other litigation instituted by this plaintiff against another 
défendant, involving the validity of the same daims of the Henderson 
patent and infringement by the same device of the Whitney patent, 
the Circuit Court of Appeals for the Eighth Circuit, reversing the 
District Court for the District of Nebraska, held the claims vahd 
and infringed. New York Scafïolding Co. v. Whitney, 224 Fed. 452, 
140 C. C. A. 138. In reaching an opposite conclusion in this case 
upon precisely the same issues and upon substantially the same facts, 
the learned District Judge hesitated, as do we, in disturbing the force 
of a décision of a court of coordinate jurisdiction and in preventing 
uniformity of décision by yielding to his own convictions. Yet we 
feel this is a case where comity, being a rule of convenience intended 
to persuade, not to command (Mast, Foos & Co. v. Stover Mfg. Co., 
177 U. vS. 485, 488, 20 Sup. Ct. 708, 44 L. Ed. 856), should not pre- 
vail against an opposite judgment when based upon clear conviction. 

The matters which induced the District Court to its judgment, hold- 
ing invalid a patent previously declared valid by another court, are 
fully set forth in its opinion, supra. Thèse appeal to us with hke con- 
vincing force. We shall consider them briefly. 

In determining whether Ilenderson's device was a contribution to 
the art, involving invention, though narrow, or was merely a de- 
parture from the art by formai changes in prior devices, we must 
inquire what Henderson did and wdiat problem he solved. 

Scaflfolds are as old as buildings ; and scaffolds of différent types 
hâve conformed time out of mind to the types of buildings upon which 
they were used. When buildings were low, scaffolds likewise were 
low, and were constructed along Unes of greatest convenience, name- 
ly from the ground up. When structures increased in height, scaf- 
folds likewise increased in height to a point where the éléments of cost 
and danger induced a change. Then instead of being buiit from the 
ground upward they were suspended from the roof downward. When 
this change was found expédient, the art went for information to other 
arts in which scaffolds, by reason of their peculiar uses, had never 
been built upon the ground but had always been suspended from 
above. Among thèse was the seaman's art, in which was found the 
boatswain's chair, a simple contrivance made of a board with ropes 
through each end after the manner of a child's swing, which converge 
toward and are connected with a main rope slung from the mast-head 
or cross-tree, and passed through an overhead block and returned to 
the operator, by which he raised or lowered his position along the 
mast. Then there was the painter's stage or hanger, which is nothing 
more than a longer board, the ends of which are attached to ropes 
suspended from the ship's rail, capable of being raised and low- 
ered from above or by blocks from below, and used by sailors when 
painting the ship's sides. The painter's stage was brought to land and 
conveniently used upon buildings. It consisted of a plank or planks 
used as a platform resting on cross-bars, the ends of which were 
held by ropes passed through blocks, which in turn were suspended 
from large métal hooks so shaped as to securely grasp the roof of the 
building. This platform was readily adjusted by block and fall to any 
élévation. 
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This crude but much used device was improved by Bowyer and 
Casperson in their Patent No. 388,252 (1888) by arranging in one 
structure an enlarged cross-bar or putlog and a drum by which to 
operate the overhead block and fall and elevate and lower the plat- 
form, which extended from one putlog to the other. 

Platforms of both the crude and improved types were sufficiently 
steady for sailors and painters who did their work while sitting, but 
they were not sufficiently firm and steady for the heavier and more 
active work of bricklayers. As the demand for overhanging scaf- 
folds increased with the increasing height of modem buildings, Clark 
(I^etters Patent No. 673,384 — 1901) disclosed a mason's platform for 
such buildings by hanging perforated métal ribbons or strips in pairs 
from projected out-riggers, attaching putlogs to each pair, and sus- 
pending platforms on the putlogs. The platform was adjusted by 
pinning the putlogs at différent positions in the perforations. Poster 
secured a patent (No. 763,274 — 1904) for substituting steel cables for 
the métal ribbons and boit clamps for the pin fastenings of Clark, 
which, though held invalid by this court for want of patentable inven- 
tion (American Safety Device Co. v. Liebel-Binney Construction Co., 

242 Fed. , C. C. A. ), was a scafïold in the art prior to 

Henderson. Scaffolds made like Clark and Poster in multiple pairs 
were found to possess rigidity, but they were adjustable only by 
changing the putlog sustaining bolts and pins, with loss of time and 
risk of injury. Cavanaugh overcame thèse difficulties by a patented 
device (No, 796,807 — 1905) for elevating scaffolds of this type by 
drums positioned on the out-riggers but operated by chains suspending 
loosely to the platform. Murray (No. 854,959 — 1907) improved upon 
Cavanaugh by changing the position of the drums from the projecting 
out-riggers to the platform. The hoisting mechanism of Murray con- 
sists of a drum with bearings mounted in upright arms of a rect- 
angular métal frame connected and stiffened at the top and bottom 
by métal rods. The métal frame serves the double purpose of hold- 
ing the drum in position and of affording a place for engagement 
with a putlog. To the lower part of the métal frame is rigidly at- 
tached one end of a putlog, the other end being similarly attached to 
the métal frame of another like hoisting mechanism. The drums in 
pairs are then connected with the pairs of steel cable of Poster. The 
platform extending from putlog to putlog may then be raised or low- 
ered by winding or unwinding the drums in pairs. In this arrange- 
ment the drum f rames are placed edgewise the building. This is to 
be noted because it is the principal thing, which, it is claimed, dis- 
tinguishes Murray from the patent in suit. 

This was the art when Henderson enter ed it. Henderson took the 
drum of Murray, positioned it in a drum frame in the same way and 
for the same purpose, but he made the frame U-shaped instead of 
rectangular, and changed the position of the frame and drum from 
edge to the building to flat with the building, thereby permitting a 
putlog to be loosely placed and held within the bend of the U. Much 
stress has been laid in this and other litigation on this différence in 
position of the drum and manner of engagement of the putlog. In 
this différence patentable invention is claimed, and has been found. 
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224 Fed. 452, 140 C. C. A. 138. This is the only différence we discern 
between Murray and Henderson. We are not satisfied that by this 
différence Henderson made any improvement, patentable or otherwise. 
He provided a loose and unfastened putlog in place of the fixed and 
fastened putlog of Murray, and lessened the fixity and rigidity of the 
whole platform, thereby correspondingly lessening the security of the 
workmen, which is just the opposite of what was pressed throughout 
the argument as the important considération to induce masons to 
work with heavy materials upon swinging platforms. But however 
that may be, the évidence is that although Henderson foUowed Mur- 
ray and claims to hâve improved upon his device, the Patent Scaf- 
folding Company advertises only the Murray device, and seventy per 
cent, of the scaffolds it puts out and rents are the Murray device. 

We do not see what problem was presented to and solved by Hen- 
derson. He did what Murray had aiready donc, but did it in a dif- 
férent way. Patentable invention does not réside in mère différence, 
either of construction or resuit. The différence in construction is 
small indeed, involving nothing more than mechanical skill. The dif- 
férence in resuit is a small saving of space upon the platform. This 
saving does not appear to hâve been demanded before the patent or 
valued after it. Finding no new problem presented or solved and no 
real improvement made, we cannot conceive patentable invention in 
Henderson's formai changes from the prior art. We are therefore of 
opinion that Claims 1 and 3 of the patent are void for want of patent- 
able invention. 

The decree below is affirmed. 
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(Circuit Court of Appeals, First Ciraiit. June 16, 1917.) 

No. 1245. 

Patents i©=328— Invention— Machine fob Nailing Siioe Soles. 

The Casgrain patent, No. 864,951, for a machine for nailing slioe soles, 
claim 4, Jield invalid for lack of patentable novelty, in view of the prior 
art, and especially of the Cutter patent, No. 582,579. 

Appeal from the District Court of the United States for the District 
of Maine; Clarence Haie, Judge. 

Suit in equity by the United Shoe Machinery Company against the 
Champion Shoe Machinery Company and another. Decree for com- 
plainant, and défendant named appeals. Reversed. 

For opinion below, see 235 Fed. 139. 

et 

John H. Bruninga, of St. Louis, Mo., for appellant. 

Alexander D. SaHnger and Frederick P. Fish, both of Boston, Mass., 
for appellee. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

^ssFor fitber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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DODGIÎ, Circuit Judge. The District Court bas held daim 4 of 
United States patent 864,951, issued September 3, 1907, to Louis 
A. Casgrain, upon an application flled August 4, 1898, and now owned 
by the appellee, valid and infringed by both the corporations, who were 
défendants below- One of them had bought and used the machines 
held to infringe ; the other had made and sold said machines. The de- 
fendant last referred to is the only appellant before us. 

In the opinion of the District Court (United Shoe Machinery Co. 
V. Farmington Shoe Mfg. Co., 235 Fed. 139) the important features of 
the patent, of the machines held to infringe, and of the earlier patents 
relied on by said défendant, are so clearly and fully set forth as to 
render much description in détail of the construction and mode of 
opération of the various mechanisms there referred to unnecessary in 
this opinion. 

The contention that the claim in suit is invâlid in view of the prior 
art is first tO' be considered. The claim is for the combination, in a 
machine for inserting f astenings, of the f ollowing old éléments : 

(1) A horn or work support. 

(2) A main driving shaft. 

(3) Mechaiiisin eontrolled by said shaft to depress the horn periodically. 

(4) A clutch for said shaft. 

(5) Coiitrolliiig means to throw said clutcli iiito opération. 

(6) A treadle. 

(7) Operating connections between said treadle and said means to start the 
machine. 

(8) l'osltive connections between the treadle and horn, to raise the latter 
manually (i. e., operated or eontrolled by the workman or operator) when the 
machine is started. 

The appellant says that ail the éléments of the above combination, 
operating in substantially the same manner, are found in two prior 
United States patents, both of them expired : One, No. 566,359, Au- 
gust 25, 1896, to Weeks & Tuttle, for a soie-nailing machine ; the 
other, No. 582,579, May 11, 1897, to Solomon M. Cutter. Many other 
prior patents were referred to in the answer, but it is upon thèse two 
that the appellant mainly relies. The questions to be determined in- 
volve more especially the éléments above identified as (4) to (8) inclu- 
sive. 

As to the Weeks & Tuttle patent, the machine it describes bas three 
treadles, side by side and separately operated. By depressing one of 
them the clutch is thrown into opération and the machine thereby start- 
ed, which continues to run while this treadle is kept depressed, which 
treadle has no connections operating either to raise or to lower the 
horn or work support. By the dépression of another treadle alongsidc 
the first, the horn is raised into working position before the machine 
starts ; when so raised, it is locked ft working position, and the same 
treadle cannot be operated to lower it. By depressing a third treadle, 
after the machine has been thrown out of opération by release of the 
second treadle, the horn is unlocked and lowered from its working 
position. Although the second treadle may be said to hâve "positive 
connections" between it and the horn, we agrée with the District 
Court in being unable to regard the mechanism which this patent de- 
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scribes as an anticipation of the patent in suit, wherein dépression of 
the single treadle used first starts the machine, and, after that has been 
done, raises the horn to working position, wherein it is kept until stop- 
ping of the machine, which is permitted by release of the same treadle, 
lowers the horn aiitomatically. We do not find described by Weeks & 
Tuttle either the same combination or the same mode of opération as 
that described in the patent and covered by the claim in suit. Nor can 
we hold that a combination wherein the same dépression and release 
of a single treadle was made to do what had before required the opéra- 
tion of three independent treadles added nothing patentably new to the 
art. 

Such an addition to the art, however, had been made before the fil- 
ing of Casgrain's application by the later Cutter patent, with regard to 
which a much more serious question is presented. This patent de- 
scribes mechanism like that of the patent in suit, in that by the dépres- 
sion of a single treadle the horn is first raised and the machine there- 
after started. Once so started, the machine continues to run until the 
treadle is released; its release permits automatic stoppage of the ma- 
chine, and from such stoppage lowering of the horn automatically 
results. The différence hère important between Cutter's mechanism 
and that of the Casgrain patent in suit lies in the fact that Cutter's 
"connections between the treadle and the horn, to raise the latter man- 
ually when the machine is operated" are not "positive," like those of the 
patent, but yielding, as more fully explained below. The Cutter 
mechanism includes another treadle, also having connection with the 
horn ; but its f unctions need not be considered for the purposes of this 
case. 

The connections between Casgrain's treadle and horn, whereby de- 
pression of the former is made to raise the latter, include a toggle, 
which lifts or lowers the horn as it is straightened or yields, and this is 
true, also, of the mechanism described in both the above prior patents. 
But in the patented mechanism that dépression of the treadle which 
ultimately throws in a clutch, and thereby starts the machine, must 
fîrst hâve completely straightened the toggle, and by so doing hâve rais- 
ed the horn into its desired operative position, wherein it is supported 
by the straightened toggle, and cannot yield downwardly, except as 
permitted by the horn spring, whose upward pressure holds the horn 
when in said operative position, with the work supported thereon, 
against the piercing and nailing mechanism, while the machine is be- 
ing operated. The horn spring is relied on to accommodate itself to 
any différences in thickness of the work so supported ; and the toggle 
is necessarily straightened as above, before the machine starts, without 
regard to any such différences in thickness, because the connections 
whereby dépression of the treadle tends to straighten the toggle admit 
of no yielding, whatever résistance may be encountered to such 
straightening. A yoke attached to or forming part of the treadle has 
rigidly secured to it an upturned arm, pivoted to the toggle joint by a 
rigid link, so that, in the language of the spécification, "dépression of 
the end of the treadle * * * will act through the upturned arm 
* * * and link * * * to positively straighten or set the toggle 
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and thereby elevate the horn," etc. — the toggle being' thus f ully straîglit- 
ened and set before the treadle can be so far depressed as to niove the 
controlling means whereby the clutch is thrown into opération and 
the machine started. 

In Cutter's earlier mechanism the treadle also opérâtes through a 
link to straighten a toggle, whose straightening lifts the horn. But 
Cutter, as his spécification distinctly states, does not propose that the 
toggle shall necessarily be fully straightened before the treadle is sa 
far depressed as to start the machine ; he intends that in case "stock of 
greater thickness than that just nailed" is on the horn for nailing, the 
horn shall be raised before the machine starts, only "as far as possible." 
He points out that, in such a case, positive connections would require 
the exertion of force enough in depressing the treadle to overcome the 
influence of the horn spring, in order to fully straighten the toggle be- 
fore the point of dépression could be reached at which the treadle op- 
érâtes to start the machine; and he therefore provides a "yielding 
connection," whereby, after raising the horn as far as permitted by the 
thickness of the stock supported on it, dépression of the treadle is con- 
tinued, without having first to overcome any résistance of the horn 
spring, until it bas operated the starting mechanism. Cutter's toggle is 
left, in such a case, not quite straightened or set when the started ma- 
chine first brings the awl down into the stock; but it remains under 
the tension of the spring which makes the treadle connection "yielding," 
whereby it will be straightened or set as soon as the f eeding mechanism 
after the first descent of the awl, so relieves the opposed tension of the 
horn spring as to let the stock and awl move toward the driver. 

It is undisputed, as was said in the opinion below, that complète 
straightening of the toggle before the machine is started is désirable in 
machines of this kind. Cutter's mechanism secured this advantage 
whenever the stock at the time supported on the horn was not thick 
enough to require any compression of the horn spring in order to 
straighten the toggle. Casgrain's mechanism secured it in ail cases, 
without regard to any différences in thickness of the stock, compress- 
ing the horn spring, if necessary. The appellant contends that, al- 
though Cutter's mechanism provides a treadle connection which is to 
yield as above when extra thick stock is being supported, in order to 
avoid the necessity of extra force on the treadle, his patent neverthe- 
less in effect discloses and his claims cover a structure comprehending 
positive as well as yielding connections, and so capable of securing the 
above advantage whatever the thickness of the stock on the horn. One 
of Cutter's claims (No. 15) calls only for "a connection between the 
treadle and the toggles whereby said stock support is automatically 
raised when the treadle is operated to start the machine and automati- 
cally lowered when the treadle is operated to stop the machine," etc. 
But nowhere in his patent is any structure having other than yielding 
connections described or shown, although two forms of yielding con- 
nections are described and shown. 

Although it is true also, as the file wrapper shows, that, in the Patent 
Office, Casgrain's application was at first rejected in view of Cutter's 
patent, and finally issued because of the argument that the positive con- 



CHAMPION 8H0E MACH. CO. V. UNITED 8H0E MACH. CO. 587 

nection shown by Casgrain could not be construed to be the same as the 
yielding connection of Cutter; and although it may well be true that 
Casgrain improved upon Cutter f rom a practical point of view by mak- 
ing the connection positive instead of yielding, we are unable to re- 
gard the improvement so made as one involving invention upon Cas- 
grain's part. We are of the opinion that, so far as any invention was 
involved in either combination, the advantage of making dépression of 
the single treadle first wholly straighten the toggie, and start the ma- 
cliine after but not until this was accomphshed, was really secured by 
Cutter, leaving nothing to be donc beyond nieclianical adaptation in or- 
der to change Cutter's yielding connection into a positive connection or 
to substitute the latter for the former. 

Casgrain provides no way of avoiding that necessity for extra pres- 
sure on the treadle which Cutter distinctly pointed out as involved in 
the use of a positive treadle connection whenever thicker stock hap- 
pens to be on the horn; he simply accepts the necessity and rejects 
Cutter's way of avoiding it. The commercial success shown tO' hâve 
been attained by Casgrain's machines as marketed by the défendant 
tends to show that in practice such necessity has not proved to be a 
serions disadvantage. But we fail to see how, in so accepting it, Cas- 
grain really did anything which Cutter had not shown him how to do. 
We are therefore unable to agrée with the District Court in its con- 
clusion that the mechanism covered by the claims in suit was the re- 
suit of an exercise of the créative faculty amounting to inventive 
thought. 

It may be hère mentioned that Cutter's mechanism, as described in 
his patent, includes also means for adjusting the position of the horn 
by hand according to the thickness of the stock ta be operated on, 
the due use whereof would resuit in the fuU straightening and setting 
of his toggie at the proper point of dépression of the treadle in ail cases, 
its connection with the horn then operating no difïerently than if it 
were positive and without capacity for yielding. But in most cases no 
resort to his hand adjustment was needed, as above shown, to make his 
treadle connection operate as if it were unyielding so far as straighten- 
ing and setting the toggie is concerned. When not required to yield, it 
was to ail intents and purposes a positive connection. 

It is true there is no proof that machines made according to Cut- 
ter's patent hâve been practically used ; but it is also true that there is 
no proof that such machines would be incapable of successful practi- 
cal opération, and we see no reason for supposing that they would be so 
incapable. The most that is claimed in this direction is that, whenever 
the toggie was not fully straightened or set, the first nail thereafter 
driven by the started machine might fail to be properly driven ; and 
this is the full extent of the advantage secured by the only déviation 
made by Casgrain f rom the combination described by Cutter, which has 
any importance for the purposes of this case. It does not seem to us 
thât this amounts to patentable novelty in function or mode of opéra- 
tion. We must therefore hold the claim invalid for want of such pat- 
entable novelty, in view of the prior art. 

The above conclusion renders it unnecessary to consider the ques- 
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tions of infringement raised, validity of the claim teing assumed, as to 
either form of machine made and sold by the appellant. 

The decree of the District Court is reversed, and the case remanded 
to that court, with directions to dismiss the bill; and the appellant re- 
covers its costs of appeal. 



K-W IGNITION CO. et al. v. TEMCO ELECTRIO MOTOR 00. 

(Circuit Court of Appeals, Sixtli Circuit. June 8, 1U17.) 

No. 2034. 

1. Patents <S=>328 — Validitt and Infringement — SnocK Absobiîee. 

ïhe Thouipson patent, No. 1,072,791, for a sliock-absoiber for automo- 
biles, while narrow, was not anticipated and is valid ; also hcld infringed. 

2. Patents i®=>129 — Suits foh Ini!T{ingement — Défenses — Estoppbl. 

A condition of a sales agency contract, binding the agent to reeognlze 
and respect ail rlglits under the patent, is extinguished by the termlna- 
tion of the contract, and in a subséquent suit the agent may contest the 
validity of the patent. 

3. Courts ®=>290i — Suit for iNntrNOEMENT — Jubisdiction — Dnfaie Compé- 

tition. 

Where, in an infringemeut suit, the patent is held valld and infringed, a 
claim for unfair compétition arising out of the infringement may be con- 
sidered in the aceounting of profits and damages, aithough the parties are 
citizens of the same state. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit in equity by the Temco Electric Motor Company against the 
K-W Ignition Company and Joseph A. Williams. Decree for com- 
plainant, and défendants appeal. Affirmed. 

A. F. Kwis, of Cleveland, Ohio, and A. J. Hudson, of New York 
City, for appellants. 

H. A. Toulmin, of Dayton, Ohio, for appellet 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

SATER, District Judge. The défendants (appellants) seek a re- 
versai of the decree of the District Court adjudging them infringers 
of the Thompson patent, No. 1,072,791, issued in 1913, of which the 
plaintiff (appellee) is the owner. 

[1] The object of the patentée was to provide a shock-absorber 
which would make riding in a Ford automobile easy. He accomplish- 
ed this by supplying a set of quickacting coiled springs in connection 
with the set of slowacting and friction-retarded leaf springs originally 
built into the vehicle. The compression and recoil of the two sets of 
springs occur at différent times, in conséquence of which their respec- 
tive pulsations are not synchronous. The resuit of this is that the vi- 
brations which would otherwise be transmitted to the frame of the 
vehicle are absorbed within the springs. The availability of the device 

^5>For other cases see same topic & KET-NUMBER tn ail Key-Numbered DlgesU & Indexe» 
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for use is such that the owner of a Ford automobile, without the serv- 
ices of a mechanic, and without disturbing the opération or construc- 
tion of his car, may, with slight instruction, remove the usual hanger 
which supports each end of each leaf spring and insert the plaintifï's 
attachment in its stead. The absorber consists of a coiled or torsion 
spring inclosed in a cylindrical métal casing or hanger capable of an 
upward and downward sliding movement on a guide or stanchion 
whose lower end is bolted to the axle. The stanchion supports the 
torsion spring, limits the side movements of the leaf spring, and is pro- 
vided at its upper end with a nut or stop which restricts the upward 
movement of the casing. Immediately surrounding the guide is a 
cylindrical collar, whose upward end broadens out after the fashion 
of a washer and rests on top of the coiled spring and against the inner 
side of the upper closed end of the casing. When a shock from the 
movement of the car is sustained, the lower end of the collar contacts 
with a washer resting on a platform or shelf on the guide at the lower 
end of the casing, which shelf limits the casing's downward move- 
ment. On the side of the casing next to the end of the leaf spring is 
an eye, through which a link passes Connecting the leaf spring with 
the shock-absorber and tending to hold the casing at the upper end of 
the guide. The effect of the arrangement is such that the recoil of 
the torsion spring begins before the full efïect of the shock to the 
wheels can be transmitted through the leaf spring to the body of the 
car and its occupants. Riding is thereby made casier. 

The desirability of shock-absorbers has been such as to tempt many 
inventors to cultivate the field pertaining to that particular art, and, 
as is quite usual in patent cases, the défense of anticipation as well as 
of nonpatentability is interposed. The Williams device for a wagon 
spring, No. 203,863 (1878), which défendants' expert thinks most 
ciosely approaches that of the plaintifif, differs so radically as to pre- 
vent its adaptability to an automobile. The auxiliary spring, whether 
it be rubber or steel, is not mounted and cannot be mounted on or in- 
terposed between the axle and leaf spring, as is essentially necessary 
in the Thompson device, but is attached on its outer side to side bars 
extending about the length of the wagon bed and secured to and sup- 
ported by the axles, which are remote from the spring, and is connected 
by a rod directly to the rather remote leaf spring below. As the side 
bars possess some degree of flexibility, a third spring élément is also 
thus introduced. Haskins, whose patent, No. 330,023 (1885), is also 
relied on by défendants as anticipatory, distinguishes his spring ar- 
rangement from and claims an improvement on that of Williams. His 
purpose was to overcome in vehicles the motion or jolt caused by the 
movement of the horses. In his form, shown in Fig. 5, to which the 
défendants' expert directs spécial attention, the leaf spring connects 
immediately to the helical spring, which in tum is attached by a body 
loop to the platform or bed of the vehicle. The shock from the wheels 
passes through the leaf spring first, The coiled spring is not between 
the axle and the leaf spring, and no one suggests how, within the terms 
of the patent, a construction is permissible or possible thus to place it. 
The resuit which he obtains and his manner of obtaining it are not the 
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same or substantially the same as those secured and employed by 
Thompson. The Anger device, covered by patent No. 1,031,612 
(1912), is unlike the plaintiff!s, in that it is primarily built into the car 
and is not constructed as a separate or a separable part. His entire 
spring arrangement must be built and put in place at the factory — 
the axle which is split or separated into two parts being thus specially 
made in order to admit of the use of his mechanism. No guide is 
employed to support the spring, nor does the construction admit of 
the use of a guide, or of a variation even approximating the plaintifif's 
structure. The remoteness of the other alleged anticipatory patents 
is such that they need not be mentioned. The Haskins and Anger 
patents were cited against Thompson vvhen his apphcation was pending 
in the Patent Office, but were satisfactorily differentiated from his im- 
provement. The Williams and the Haskins inventions were designed 
for use on horse-drawn vehicles long prior to the conception of the 
powerful, heavy, swift-moving automobile, and no one attempted to 
adapt them, or either of them, to vehicles of that kind. The merit and 
simplicity of the Thompson device were immediately recognized, and 
it promptly went into extensive use. Salesmen, before seeing it and 
without the use of any advertising matter, found many ready buyers. 
The demands of the trade exceeded the ability to supply it. Although 
its parts are old, they hâve been so brought together as to produce in 
a new way a better resuit than had been attained by anything that pre- 
ceded it in the art. It is a narrow patent, but it in volves invention and 
is valid. 

[2] The défendant company was the plaintiff's exclusive sales agent. 
Their contract provided that the défendant company would not manu- 
facture or endeavor to manufacture plaintiff's spring and would re- 
spect its patent rights then existing or thereafter acquired, and was 
terminable by mutual agreement. It proved to be highly profitable to 
both parties, but, a controversy having arisen between them regarding 
the priée of the springs, it was terminated at the défendant company's 
instance. The above-mentioned prohibitory features perished along 
with the residue of the contract and the défense of nonpatentability 
may therefore be properly made. Dueber Watch Case Mfg. Co. v. 
Robbins, 75 Fed. 17, 26, 21 C. C. A. 198 (C. C. A. 6) ; Computing Scale 
Co. v. Stimpson Co., 104 Fed. 893, 895, 44 C. C. A. 241 (C. C. A. 6). 
Before the termination of the contract, the défendants, to avail them- 
selves of the demand for plaintiff's device, made préparations for 
manufacturing and marketing a new shock-absorber strikingly like 
that of plaintiff, and shortly thereafter offered the same for sale. Its 
guide or stanchion is divided. At the top of the lower portion, which 
fits into the hole in the Ford axle, is a platform which serves substan- 
tially the purpose of the platform on the Thompson guide. An outside 
cylindrical cover may be used or not, as the manufacturer chooses; 
but, if used, it serves no purpose other than to inclose the coiled spring. 
The efficient casing or hanger which acts on the torsion spring is inside 
instead of outside of such spring and immediately surrounds the up- 
per end oi the upper part of the guide. The lower end of this por- 
tion of the guide is affix,ed to a link which connects it with the leaf 
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spring. Tts upper end, to limit the upward movement of the spring, 
has a projection which fits into a cavity on the bottom of the cup-like 
formation which the hanger is made to assume. The hanger's cup- 
like top fits over the top of the coiled spring, and, when a shock is re- 
ceived by the wheels, produces precisely the same action on the spring 
as does the casing or hanger in the plaintifï's spring. The hanger s in 
the two respective absorbers difïer in form, but not in function. The 
springs in a Ford automobile equipped with défendants' device receive 
shocks in the same order, operate in the same manner, and produce the 
same results as those in a Ford car on which the plaintifï's springs are 
used. 

[3] The défendants' product, which has the same gênerai shape and 
size and bears the same gênerai black enameling and gold label as the 
plaintiff's was ofïered to the same trade to which, and under the same 
name by which, the plaintiff's device had become known. The printed 
instructions for attaching défendants' shock-absorbers to a car were in 
the main a Verbatim copy of those that had accompanied the plaintifï's 
device when put on the market. It would be idle to say that the plain- 
tifï, keeping within the strict terms of its patent, could not put upon 
the market the same device that the défendants have been making. 
The plaintiff's patent being valid, the unfair compétition feature aris- 
ing out of the infringement, the subject-matter of the suit, can be cared 
for in the accounting for profits and damages, although the parties are 
citizens of the same district. Ludwigs v. Payson Mfg. Co., 206 Fed. 
60, 65, 124 C. C. A. 194 (C. C. A. 7) ; U. S. Expansion Boit Co. v. H. 
G. Kroncke Hardwood Co., 234 Fed. 868, 874, 148 C. C. A. 466 
(C. C. A. 7) ; Leschen Rope Co. v. Broderick, 201 U. S. 166, 26 Sun. 
Ct. 425, 50 L. Ed. 710. 

The judgment of the trial court is aflfirmed. Its further proceedings 
will be in accordance with the conclusion hère reached. 
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E. E. DIETZ CO. V. BURE & STABKWEATHER CO. 

(Circuit Court of Appeals, Second Circuit. May 8, lt)17.) 

No. 239. 

1. Patents ®:=>28 — Design Patents — EIssentials to Validitt. 

The rules for interprétation of design patents are not difiTerent from 
those applying to otlier patents, and to give validity to sueh a patent 
there must be origlnality and tlie exercise of the inventive faculty, and 
tlie design must also be pleaslng and attractive to the eye. 

2. Patents <s=>28 — Design Patents — Essentials to Validitt. 

It is immaterial that the subject of a design patent may embody a 
meehanleal functlon, provided the design per se is pleaslng, attractive, 
novel, useful, and the resuit of invention. 

3. Patents ®=5328 — Validity — Design for Liantern. 

The McArthur design patent, No. 42,488, for a design for a lantem, Is 
void, as not showlng a design vphich appeals to the lasthetie sensé, and 
also for laelî of invention. 

4. Patents ©=3328 — Invention — Tubulab Lantekns. 

The Bergener patent, No. 062,114, and the Erb patent, No. 962,135, each 
for a tubular lantern having the tubes stittened, respectively, by longi- 
tudinal and by transverse rlbs or corrugatlons, held void for lacli of in- 
vention. 

Cross-Appeals from the District Court of the United States for 
the Western District of New York. 

Suit in equity by the R. E. Dietz Company against the Burr & Stark- 
weather Company. From the decree, both parties appeal. Modified 
on defendant's appeal. 

For opinion below, see 236 Fed. 762. 

The bill alleged Infrlngement of design patent to McArthur, 42,488, and of 
tvco meehanleal patents, viz. that to Bergener, No. 962,114 (clalm 1), and to 
Brb, No. 962,135 (flrst and only clalm). The clalms In suit are as follows: 

Bergener: "1. A tubular lantern having tut)es which are each composed of 
two substantlally half-round half-tubes, stamped of sheet métal and secured 
together by seams on the inner and outer sldes of the tubes, and each half-tube 
belng formed between said seams with a hollow longitudinal rlb thrown out on 
the half-round surface of the half-tube, substantlally as set forth." 

Erb: "A tubular lantem having tubes composed of stamped half-tubes of 
sheet métal whIch extend in a continuous pièce from end to end and are pro- 
vided between their ends at Intervais vi'lth hollovy transverse stiffening beads, 
said half-tubes belng jolned on opposite sldes by overlapped seams, sub- 
stantlally as set forth." 

The trial court dlsmlssed the bill as to the design patent and sustained both 
of the meehanleal patents. Both parties appealed. 

Wilhelm & Parker, of Buffalo, N. Y. (Arthur E. Parsons, of Syra- 
cuse, N. Y., and Karl E. Wilhelm, of Buffalo, N. Y., of counsel), 
for plaintifF. 

Frederick F. Church and G. Willard Rich, both of Rochester, N, Y. 
(E. J. Whittemore, of Détroit, Mich., of counsel), for défendant 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
patents in suit relate to making lantems, and especially tubular lan- 

&=>FOT otber cases see same toplc & KBY-NUMBBR In ail Key-Numbered DlgesU A Indexe* 
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terns. The word "lanthorn," and the fact that it is obsolète, suffi- 
ciently suggests the antiquity of lantern-making ; while 26 years ago, 
in R. E. Dietz Co. v. C. T. Ham (C. C.) 47 Fed. 320, an action re- 
lating to improvements for tubular lanterns, it was noted that the 
"industry is crowded to repletion." In such an art McArthur's de- 
sign patent appears, with spécification, as foUows: 

"The accompanying drawing représenta a perspective view of a tubular lan- 
tern embodying this design. The characterlstlc feature of thls design conslsts 
of the upvvardly eontracted or downwardly flaring shape of the chimney Â, 
which extends from the globe B to the top G of the lantern frame. I claim: 
The ornamental design for a tubular lantern as shown and descrlbed." 

The drawing is shown below. 

This record suggests two questions 
as to this patent : (1) Is the subject 
matter patentable as a design? (2) 
Is invention revealed? 

It is established as matter of fact 
that the reasons for making lanterns 
in the shape exhibited by McArthur 
are not assthetic, that ornamentation 
is not a purpose, nor does the style 
rest on a désire to please the eye. 
While some of thèse objects may be 
incidentally attained, the business or 
commercial reason for making Mc- 
Arthur's style of lantern is to re- 
duce to a minimum the glass em- 
ployed in lantern construction. 

[1] The construction of design 
patents has often been considered in 
this court; always, we think, in 
consonance with the ruling cases — 
Gorham v. White, 14 Wall. 528, 20 
L. Ed. 731, and Smith v. Whitman 
Saddle Co., 148 U. S. 674, 13 Sup. 
Ct. 768, 37 L. Ed. 606. To entitle 
an inventor to the benefit of a de- 
sign patent there must be originality, the inventive faculty must be 
exercised, mère mechanical skill is not enough. Cary, etc., Co. v. 
Neal, 98 Fed. 617, 39 C. C. A. 189; Steffens v. Steiner, 232 Fed. 
862, 147 C. C. A. 56. The test for invention is the same for design 
as for mechanical patents. Strause, etc., Co. v. Crâne Co., 235 Fed. 
at 131, 148 C. C. A. 620. Ail design patents appeal to the eye; they 
must présent something pleasing and attractive (Mygatt v. Schauffer 
Co., 191 Fed. 836, 112 C. C. A. 350), and relate to appearance and 
to matters of ornament. The utility of the patent dépends on the 
effect upon the eye, not to any new function; and such appeal is to 
the aesthetic émotion. Rowe v. Blodgett, etc., Co., 112 Fed. 61, 50 
C. C. A. 120. The object of the statute is to encourage the origina- 
243 F.— 38 




594 243 FEDERAL REPORTER 

tion of objects "which g'ive pleasure to the sensé of sight." Mygatt 
V. Schaffer, 218 Fed. 831, 134 C. C. A. SIS. 

Mère change in construction, displaying no originality and no added 
beauty, cannot be tiie subject of a design patent. Mygatt v. Schaffer 
Co., supra. An applicant for a design patent formerly did no more 
than submit a picture or diagram of his design, but when a spécifica- 
tion is filed with the drawing (as is now the practice), it must be con- 
strued together with the daim and drawing, as is the established rule 
in respect of other patents. The rules of interprétation are not dif- 
férent from those regulating other patents, and a design claim may 
(like any other) be restricted to the spécifie form shown. New York 
Belting Co. v. New Jersey, etc., Co., 53 Fed. 812, 4 C. C. A. 21 ; Ash- 
ley V. Tatum Co., 186 Fed. 339, 108 C. C. A. 539. 

[2] While design patents are not intended to protect a mechanical 
function, or to secure to the patentée monopoly in any given mechan- 
ism or manufacture as such, it is immaterial that the subject of the 
design may embody a mechanical function, provided that the de- 
sign par se is pleasing, attractive, riovel, useful and the resuit of in- 
vention. Ashley v. Weeks, etc., Co., 220 Fed. at 901, 136 C. C. A. 
465. But it is the design that is patented, not the mechanism dressed 
in the design. 

[3] Applying thèse rules to the matter in hand, we are of opinion 
that McArthur's lantem, or any lantem looking like that of the de- 
sign, does not appeal tp the sesthetic sensé, and represents nothing 
more than a convenient shape for an article always purchased and 
used for what it will do — not for its looks. We further believe, in 
the light of a long line of tubular lanterns, beginning with that of 
Irwin (patent 105,083, July 5, 1870), and continuing especiaUy through 
Betts (patent 340,274, April 20, 1886), that nothing more than the skill 
of a mechanic was involved in shortening a glass globe and length- 
ening a métal chimney, and McArthur did no more. For thèse rea- 
sons the lantern shown discloses no invention, which forbids any 
patent, nor does it make any appeal to the eye, or the œsthetic sensé, 
which forbids a design patent. 

[4] The two mechanical patents are entitled as relating to "tùbular 
lanterns." Bergener says his object is "to stiffen the tubular frame 
and to avoid imperfections in the shape of the tubes." Erb states as 
his object "to stiffen the tubes of the tubular frame in a simple, in- 
expensive, and effective manner." Bergener accomplishes his resuit 
by putting a longitudinal rib on each half-tube of the lantem frame, 
and says: 

"Thèse ribs serve not only to strengthen and stiffen the tube, but also to 
draw or stretch the sheet métal as It is belng shaped between the dies, In 
stamplng the half-tube out of a flat blank." 

Erb's resuit is reached by making transverse ribs on each half-tube, 
and he asserts that: 

Thèse "ribs take up the surplus of métal in shaping the half-tubes from flat 
Wanks between dies, and so draw the métal tight » * • and prevent 
buckllng of the métal." 
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The quoted statements of the spécifications, as explained by évi- 
dence, mean that a ribbed haï f -tube made from a flat blank can be 
more accurately joined to its fellow by the closing dies, than is the 
case with unribbed halves. It is stated in évidence, "by forming this 
rib it stiffened the métal in the center, and that prevented the métal 
from spreading." The same witness said there was no différence in 
kind, between the transverse and longitudinal ribs, but that in his 
opinion the short or transverse indentation was "the better of the 
two." Put into légal phrase, this means that it is a function or at- 
tribute of ribbed tube-blanks, to resist the distorting action of dies 
more successfully than does plain tubing. 

If the fact is proven (which is doubtful), it is more doubtful wheth- 
er it was invention to discover the function; for ribbing or corruga- 
tion of meta] is confessedly old, and we fail to see that the ribs in 
question are doing any other work or performing any other function 
when in a closing die or other stamp, than ribs or corrugations hâve 
donc ever since they were first used long before the dates of thèse 
patents — i. e., they strengthen the métal and assist in resisting strains 
or stresses of any and every kind. 

But whether claims might hâve been drawn protecting what we 
regard as a mère function is immaterial, for the claims in suit cover 
nothing but lantern tubes presenting "hollow longitudinal ribs" 
(Bergener) and "transverse stifïening beads" (Erb). Under such 
claims as thèse, since ribbed lantern tubes per se are at least as old 
as the Orphy patent of 1888 (390,699), it is plainly impossible to pro- 
tect what is at best a new use or newly observed virtue of an old 
device, viz. the corrugation or ribbing of métal. The claims cover 
nothing but a stiffener (in itself old) applied to the tubular form of 
lantern construction, which is also of itself old. Such claims are void 
for lack of invention. 

The decree below is modified, and the cause remanded, with orders 
to dismiss the bill, with costs in both courts. 



HEMMING MFG. 00. v. CUTLER-HAMMER MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. April 10, 1917.) 

No. 2368. 

1. Patents ©=5S28 — ^Validity and Infringement — Instilatino Matebial. 

The Muller patent, No. 869,321, for an insulating material and pro- 
cess of making the same, describes a process which, if tollowed, pro- 
duces a substance which is worthless as an insulating material ; also held 
not infringed, if conceded validlty. 

2. Patents <g:=»99 — Validity — Claims fok New Peoduct. 

Although claims for a new product, having dellnlte characteristics by 
which it may be identified and which distinguish it from the process by 
wbich it is made, are not llmlted to the product as made by the disclosed 
process, nevertheless product claims are not sustainable, unless the spéci- 
fication discloses at least one praetieable way in which to make the prod- 
uct. 

âssFor other caaes bee same toplc & KEY-NUMBER ta ail Key-Numbered DlgesU & Indexe* 
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Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 

Suit in equity by the Hemming Manufacturing Company against 
the Cutler-Hammer Manufacturing Company. 'Decree for défend- 
ant, and complainant appeals. Affirmed. 

This is an appeal from a decree dlsmlsslng for want of equity appellant's 
bill for alleged infringement of the Muller patent md;i21, October 29, 1907, 
for insulating material and method of manufacturing the same. 

The claims in suit and the material parts of the speelflcatlon are as follows: 

"By my invention, I provide a flre-proof electrical insulating material which 
has a high spécifie résistance sufliciently near to that of rubber or porcelain to 
make it satisfactory in the electrical art. It will withstand as high a degree 
of heat as it will be subjected to in practice without loss of its insulating prop- 
erties, whereby it may be used iu place of porcelain and it may be worked 
wlth tools practically as easily as wood. It takes a screw-tliread very satis- 
factorily. Moreover, it may be also niolded into shape in the same manner as 
rubber or porcelain and does not require the use of heat in its manufacture. 
It does not shrink as porcelain does in molds and costs very much less tlian 
hard rubber or porcelain to produce. 

"The invention will now be described in its preferred embodiment when 
such embodiment is a solid. 

"In carrying out my invention, for making solid, lire-proof, electrical insu- 
lating material, I combine a flre-resistant material, for example, asbestos, 
preferably in a comminuted state, by means of a binder consisting of a bitu- 
minous material wliose fusing point is substantially as high as that of minerai 
pitch — that is, relatively high for a bindiiig material of this kind, dissolved 
in a suitable volatile solvent (such as benzol or other volatile hydrocarbon, 
for example) of such bituminous material, the proportions of the binder and 
flre-resisting material being such that a consistent plastic mass Is formed 
which Is then subjected to heavy pressure, preferably in a cold state, and 
dried by the evaporatlon of the solvent vehereby a solid flre-proof and hard 
insulating material is obtained, having ail the désirable properties required in 
the art. 

"In order to distrlbute the pitch unlformly between the asbestos flt)ers or 
particles and to entangle the latter at the same time, the asbestos is intimately 
mingled wlth the volatile pitch solution and then heavlly compressed prefer- 
ably in a cool state and dried by evaporatlon as stated. In the solid material 
thus produced, the firm consistency of pitch after compression and evaporatlon 
of the volatile solvent makes the asbestos fibers non-hygroscoplc and the solid 
product is in fact so non-Inflammable that it may be subjected temporarily to 
an electric arc without being burned up and without being softened. 

"In View of the fact that the bituminous material, such for example, as 
minerai pitch will burn at a relatively low température whereas when com- 
bined, as in my Invention, the product is practically flre-proof, It is probable 
that this paradoxical action is due to the fact that in the completed material 
produced by my invention, asbestos is the chief flre résistant material, whlle 
the pitch seems merely to impregnate and coat the particles of asbestos and 
to cément them together, the amount of pitch being so mlnimized that the 
pitch in the completed material constitutes a substantially non-inflammable 
factor. It is possible that the abllity of the pitch to resist high températures 
to which the material may be subjected without softening or ignitlng, is due to 
the fact that the relatively thin layers of the binding material are pro- 
tected by the asbestos from access of oxygen. When the particles or fibers of 
the flre-resisting material are cemented together by the binder, and the mass 
Is subjected to heavy pressure for condensing or initially hardening it, the 
pitch remaining in the compressed mass is minimized in quantity and is 
présent in what may be deslgnated as approximately fllmiform layers or coat- 
ings and although made from a material which in ordinary relations is easily 
Inflammable are, nevertheless, practically non-inflammable and practically 
non-softing, as Is proven by subjection of samples to the electric arc. Her«ln 
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lies a reconcilement of antagonisms, the theory of whlch I do not prétend to 
l)recisely understand, but which I hâve liereinbefore set forth according to 
the best of my présent understandhig. By the graduai evaporation of the 
solvent (I recommend a volatile hydrocarbon, especially benzol, l'or use as a 
solvent), my new solid produet is given a peculiar character, whieh, althougli 
the produet is refractory and hard, permits the produet to be worked readlly 
with tools and in molds without anything more than ordinary wear and tear. 

"In my process of making insulating material, I preferably prépare a bindet 
conslsting of lOO parts of the bituminous material, such as minerai plteh, 
dissolved at about normal température in approximately 20 parts by weight 
of a volatile solvent, such as benzol, or the like. This solution is mlxed, prefer- 
ably without the application of heat, with a preferably commlnuted natural 
asbestos in the proportion of 20 to 75 parts of the solution to 100' parts of the 
flre-resisting material to form a consistent plastic mass, whlch may be molded 
or otherwise compressed into the desired shape. The consistency of the masa 
will dépend upon the proportions of the ingrédients witliin the limlts men- 
tioned and may be varied according to the properties desired in the produet. 

"Instead of using asbestos only, I may mix with it a suitable heat, water 
and flre-proof iiller, such, for example, as quartz or kaolin ; for example. 100 
parts of the asbestos may be mixed with from one to 100 i)arts by weight of 
the Aller which is preferably a finely pulverized, inorganic body. This mixture 
of the asbestos with the finely pulverized, inorganic heat, water and flre-proof 
Aller is then combined with the binder in the same manncr and in substan- 
tially the same proportions as hereinbefore described. 

"The volatile ingrédient of the compressed produet is permitted to evaporate 
therefrom by exposiire to air whereupon the produet is hardened by the 
evaporation of the solvent. If desired, the compressed mass may be sub- 
jeeted to heat for the purpose of hastening the evaporation. 

"The résultant produet has a high degree of hardness, may be worked with 
facility by means of tools, takes a high polish, possesses extraordinary power 
of résistance to many acids and alkalies, is not hygroscopic and its résistance 
to heat and to tho eleetrlcal eurrent is very high. For example, it has been 
shovi'n that a sample of my new produet having an average thickness of 
10.95 millimeters had an insulation résistance of more than 5,000,000 megohms, 
and that when the sample of my new produet was placed in an arc, a blaek 
smoke was emitted ; the samples being red bot and bnrned with a yellow 
flame, vv'hich continued for a second or two after the sample had been removed. 
After exposure to the are, the sample had a steel blue appearance. It was 
consumed very slowly, three minutes' exposure slightly rounding the edges. 
It did not soften. By reason of thèse varions properties, my new produet is 
admirably adapted for employment as an eleetrlcal insulating material. More- 
over, owiug to the low cost of the materlals employed in its manufacture and 
the relatively simple process required to produce it, the insulating devlces in 
auy desired form may be made at such a low prlce as to render the material 
capable of gênerai use in the arts. 

"My new material may be used for other purposes than eleetrlcal insulation, 
but that use is its peculiar and most striUing fleld. If it is desired, the un- 
pressed plastic mass above described may be used as a flre-proof non-conductor 
in many situations where it may be allowed to harden in situ. 

"When the composition is compressed the voids or spaces occurring between 
the asbestos flbers or partlcles are substantially fllled up, although it is proba- 
ble that the evaporation of the solvent effects a certain degree of poroslty in 
the compacted mass, the possible poroslty enhancing the insulating capacity of 
the mass, while its exterlor skin is more hardly condensed." 

The claims in suit are: 

"2. An insulating material consisting of a hardened mass comprising frag- 
ments of fire-resistant material cemented together by a bituminous material 
having a relatively high fusing point, the bituminous material being only 
sufBclent in quantity to flU substantially the voids whereby the résistant 
properties of the flre-resistant material are made effective. 

"3. An insulating material comprising a hardened mass comprising asbestos 
fragmenta cemented together by a pitch having a relatively high fusing point, 
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the pitch being only sufBcient in quantity to flU substantially the volds whereby 
the résistant propertles of the asbestos are made effective." 

"5. A non-hygroscopic, flre-proof, electrical insulating composition comprlsing 
asbestos mixed witli a solution of pitcli and evaporatable pltch solvent, the 
pitch serving in the composition, after evaporation of the solvent, as a sub- 
stantially fire-proof binder and also as a non-hygroscopic coating for the as- 
bestos, the pitch also serving to filï the voids." 

"8. A compressed non-hygroscopic, fire-proof, electrical insulating composi- 
tion comprising asbestos -wlth an evaporatable solution of bituminous ma- 
terial which serves in the compressed composition, after evaporation of tlie 
evaporatable constituent of said solution, as a substantially flre-proof binder 
and also as a non-hygroscopic coating for the asbestos, the bituminous ma- 
terial also serving to fill the voids." 

"10. The method of manufacturing Insulating material which consists In 
dissolving a bituminous bindlng material having a relatlvely high fusing point 
in a volatile solvent for such material, then incorporating therewith a frag- 
mentary fire-resisting material in such proportions that in the completed prod- 
uct the blnding material vfIU only be sufficient in quantity to flU couipletely 
the volds, then pressing said mass into shape and drying it. 

"11. The method of manufacturing insulating material which consists in 
dissolving a pitch having a relatlvely high fusing i)olnt in a pitch solvent, 
incorporating therewith a fire-resistant filler in such proportions that in the 
completed product the biuding material will only be sufficient to till completely 
the voids, then molding said mass into shape and drying it." 

"16. The method of making non-hygroscopic, electrical insulatng material 
consisting in mixing asbestos with a solution of pitch and pitch solvent ; and 
then compressing the mixture into desired form and filling the voids, and 
then hardenlng the compressed mass by evaporation of the volatile hydrocar- 
bon." 

Appellant's commercial article, known by the trade-name "Gummon," Is 
made by the following procesa: 

By the use of beat coal-tar pitch is dissolved in a non-volatile heavy coal-tar 
oil, such as anthracene oil ; to this liquid mixture is added a quantity of 
benzol, a readlly volatile light coal-tar oil ; into this is then mixed a quantity 
of comminuted asbestos ; the compound Is then pressed into molds ; and the 
product Is then placed in an enclosed oven and subjected to heat, the tempéra- 
ture being gradually increased up to about 500° Fahrenheit. 

Appellee's alleged Infringing product is manufactured as follows: 

Commercial coal-tar plteh is heated from 250° to 300° Fahrenheit; It is 
then dissolved in a light coal-tar oU ; when this mixture bas cooled to about 
150° Fahrenheit a certain proportion of benzol is added; after the mixture 
has cooled to room température a deflnite weight of china-wood oil is stlrred 
in; this solution and short flbered asbestos are then put into a mixing ma- 
chine and agitated for about two hours ; after eomlng from the mixing ma- 
chine the product is screened and placed on trays to dry from 24 to 48 hour»^ 
during which time the benzol entlrely évaporâtes from the material ; the com- 
pound is then placed in cold molds and without the application of heat is sub- 
jected. to a pressure of from 4,000 to 10,000 pounds per square inch; and the 
molded articles are flnally placed in a closed oven and subjected to heat for 24 
hours, the température gradually being increased to from 500° to 600° Fah- 
renheit. 

ChIna-wood oil, above mentioned, has the charaeteristic when heated of co- 
agulating into a rubber-llke condition. 

Charles Neave, of New York City, for appellant. 
W. Clyde Jones, of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAJCER, Circuit Judge (after stating the facts as above). [1] Is 
appellee's process within the teachings of the patent? In Muller's 
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disclosure the first step is to take minerai pitch, or its équivalent, and 
dissolve it preferably "at about normal température" in a volatile sol- 
vent, such as benzol, or its équivalent. While beat in this first step 
is not excluded, the patent very clearly contemplâtes that the bitumi- 
nous material and the volatile solvent shall b€ of such a character that 
a solution will resuit f rom their being put together without extraneous 
heat. In other words, if beat is to be used at ail, it would be only 
for the purpose of taking somewhat more quickly a step that could 
be taken without the use of heat. At the next step the fire-resisting 
material, such as asbestos, or its équivalent, is mixed into the solu- 
tion until a consistent plastic mass is formed. This plastic mass js 
then placed in molds and subjected to heavy pressure "preferably in 
a cold State." And the final step is thus prescribed in the spécifi- 
cation : 

"The volatile Ingrédient of the compressée! product is permltted to evaporate 
therefrom by exposure to air, whereupon the product is hardened by the 
evaporation of the solvent. If desired, the compressed mass may be sub- 
jected to heat for the purpose of hastenlng the evaporation." 

Thus an examination of the patent makes manifest that Muller's 
process, in what he declared the most désirable way of practicing it, 
consisted in a succession of steps each of which was to be taken at 
normal température. 

In the trial court oral testimony of experts was heard with re- 
gard to the results obtained by practicing the teachings of the patent. 
The trial judge found, and we also find, that the undisputed évidence 
demonstrates that the Muller process, practiced according to the teach- 
ings and disclosures of the patent and by persons both learned and 
skilled in the production of plastic compositions for insulating mate- 
rials, produced a product Vi^hich, after exposure to the air for more 
than a year, could be distorted by hand, was readily soluble in benzol, 
and when exposed to the flame of an alcohol lamp gave off visible 
vapors in 5 seconds, ignited in 30 seconds and crumbled in 45 seconds ; 
and that such a product was valueless as an insulating material. 

Undisputed expert testimony discloses that "a volatile solvent is 
one that boils at a température below the boiling point of water." This 
is true of benzol ; but it is not true of the light coal-tar oil in which 
appellee dissolves the already molten pitch by means of heat, and 
without the use of heat this first step of appellee's process would be 
commercially impossible, The subséquent addition of benzol is nec- 
essary to thin the mixture so as to offset the coagulating tendency 
of the china-wood oil. And when the asbestos has been mixed in 
and the composition has been screened and placed on trays to dry, 
the benzol entirely évaporâtes from the granular mass, and not from 
the molded article as in the process of the patent. In appellee's pro- 
cess heat is absolutely necessary in order to bring about the rubberiza- 
tion of the china-wood oil. Furthermore, the final subjection of the 
molded article to heat is essential for the expulsion of the light coal-tar 
oil in which the molten pitch was primarily dissolved, and finally 
the prolonged subjection to the increasingly high degree of heat in 
a closed oven is requisite to the hardening and the rehdering unih- 
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flamraable of the finished product by volatilizing and driving off the 
heavier oils that remain in commercial pitch and which volatilize at 
from 500° to 600° Fahrenheit. 

Appellant learned to make "Gummon" from Muller in a factory 
in Germany. If Muller, when he wrote the spécification of his patent, 
had already developed the "Gummon" process, in which the anthra- 
cene or other heavy coal-tar oil is not vaporizable without a high de- 
gree of beat and in which the non-vaporizable residue of the an- 
thracene oil acts somewhat in the finished product as china-wood oil 
does in appellee's product, he carefully refrained from giving the 
necessary recipe for making the product; and if the process claims 
in suit hâve any vitality, if the patent for the process is not void on 
account of vagueness and inadequacy of disclosure (Western Electric 
Co. V. Ansonia Co., 114 U. S. 447, 452, 5 Sup. Ct. 941, 29 L. Ed. 
210), we are quite convinced that appellee does not infringe. 

[2] Though claims for a new product which bas definite charac- 
teristics by which it may be identified and which distinguish it from 
the process by which it is made, are not làmited to the product as 
made under the disclosed process (Rubber Co. v. Goodyear Co., 9 Wall. 
796, 19 L. Ed. 566; Hide-ite Leather Co. v. Fiber Co., 226 Fed. 34, 
141 C. C. A. 142), nevertheless product clàirfis are not sustainable un- 
less the spécification discloses at least one practicable way in which 
to make the product. 

The decree is affirmed. 



BIJUR MOTOE LIGHTING CO. r. ECLIPSE MACH. CO. et aU 

(Circuit Court of Appeals, Second Circuit June 11, 1917.) 

No. 247. 

1. Appeai, and Bbbob <S=»1009(1) — Review — Findings or Pact on Orai, Te8- 

TIMONT. 

The différence between spoken word and prlnted page is sometblng tliat 
rlghtly gives to a decree foUowlng open trial and deallng witli facts a 
■weight not easlly overstated. 

2. CÔNTRACTS ®=147(1) — RœscissioN — Gbotjnds. 

When persong, natural or artificial, use words In contract mablng fall- 
Ing sliort of or going beyond intention, they must ablde by the resuit of 
their efforts, uniess a new agreement supersede the fallure, mutual mls- 
take of fact be shown, or fraud be established. 

3. Evidence €=>462 — Parol Evidence. 

That a written contract is merely one to make a contract subsequently 
must appear from the contract made, and cannot be shown by parol. 

4. CoNTBACTS €=>165 — Obal Aobeements Collatéral to WBrrrEN Contbacts. 

A paroi agreement, made contemporaneously wlth a written contract, 
to be enforceable must be in respect of a matter distinct from that covered 
by the writing. 
6. Cobpobations ®=»399(4) — Rkpbesentation by Oeticebs — Validitt of Con- 

TBACT. 

The offlcers of a corporation are its agents, and if they act withln their 
actuai authority, or even wlthin the apparent scope thereof, in making a 
contract, the corporation will be bound. 

4=»For otber cssm «m sam* toplc le KBY-NUMBER la ail Key-Numbered DigeaU t lodexn 
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6. Patents ®=200(1) — Coktract to Grant Lioe.xse— Validity. 

A written agreement, exeeuted on hehulf oî complinnant porporntion in 
the office of its counsel, after repeated negotiatlons between the parties, by 
whleh it eontracted to grant a license to défendant ander a patent, held 
valid aud binding and to entltle défendant to a spécifie performance. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by the Bijur Motor Lighting Company against the 
EcHpse Machine Company and Vincent Bendix. Decree for défend- 
ants on original bill and for défendant Bendix on counterclaim, and 
complainant appeals. Affirmed. 

For opinion below, see 237 Fed. 89. 

The iilaintiff (iiereinafter called "Bl,iur Company") OAvns the patent describ- 
ed in tlie document below given, covering an invention of Josi^pli Bijur, 'ts 
président. Tlie bill alleged iu usual form infriiigemeut by tbe défendants, 
who, admittiug iu substance that they were using Kijur's invention, asserted 
a right so to do as licensees, aud (by couuterclaini) deuiauded tbat plaintilï be 
required specifically to perf orni tlie coutract undcr wliich they justifled and 
deuied (as a conclusion of law) the infringenient asserted. 

This alleged contrac-t, wUich snlliciently delines the relation of parties con- 
teuded for by défendants, is as follows: 

"Mémorandum of Agvcoment R'^ached .Tiily !). 1014. lietween Bijur Motor 
liighting C(,>mpaiiy aud Vincent Hendix. 

"li'irst. Mr. Bendix is to receive a license under the Bijur patent. No. 1,095,- 
(î96, for the life of the ))ateut, and for tlie manufacture, use and sale of start- 
ers iiivolving a screw shaft. 

"Second. This license is to be exclusive as against ail parties save Bijur 
Motor Lighting Company. 

"Tliird. ïhis agreement is to be binding upon the heirs and successors of 
both parties, aud uiion the assignées of the whole business of each party, and 
is to eonvey to ;Mr. Bendix the right to subliceiise the liclipse Machine Compa- 
ny, it:s heirs, successors and assigns of its business. 

"Fourth. Mr. Bendix is to pay a royalty of tive hundred dollars (.$500) a 
year. 

"Fifth. Mr. Bendix is to grant the Bijur Motor Lighting Compauy an ex- 
clusive license under each of his foreign patents or applications on starting 
apparatus for the life of the iirospective foreign patents or applications. 

■'Sixth. ïlie foreign riglits under the Bendix foreign patents are in no way 
to interfère witli tlie rights of expoit and use in foreign couiitries of ail ap- 
paratus built in accordanc-e vvith the license to Mr. Bendix under the Bijur 
patent iu this country. 

"Seveuth. Tlie rights of Mr. Bendix under this agreement and those of his 
lioensee shall eïtend to the manufacture in Canada, as well as its use and 
sale. 

"Eîglith. Mr. Bendix agrées, without further considération, either to secure 
a certain United States application now pendin;? in the Patent Office and al- 
leged to interfère with the Bijur patent, and guarantee that it be conducted 
and handled tliroughout in a manner satisfactory to the Bijur Motor Lighting 
('oiiii)any, or, failiiig in tliis, tliat be will, at his own expense, vigorously prose- 
cute the parties owning or controlling such application, or the resultant patent, 
to his full ability, under any riglits which he may possess. 

"Ninth. Mr. Bendix and the Ec^lipse Machine Company agrée to mark the 
goods licensed under this agreement, 'Licensed Under Patent No. 1,095,690,' 
or équivalent words. 

■'Tenth. As against infringers of the Bijur patent, building screvc shaft 
starting apparatus, Mr. Bendix is to bear the expense of légal proceedings, and 
as against other infringers of said patent, Bijur Motor Lighting Company is 
to t>ear the expense of légal proceedings. 

^zsVoT Other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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"Bleventh. Mr. Bendix Is to furnish the wording of the broadest claim which 
bas been allowed In his German application, and warrant ttiat it bas been al- 
lowed, and also the effective filtng date of the Gerinan case. 

"Twelfth. Mr. Bendix agrées that the licensee (the Eclipse Machine Compa- 
ny) will, in considération of the granting of this llcense by the Bijur Motor 
Llghtlng Company, give an additlonal discount of flve per cent. (5%î) oS from 
the best priée named to any other motor and Ughting Company, and that he 
will also obtain the best of deliveries and prompt service. 

"In witness whereof, we hâve hereunto set our hand and affixed our seals 
thls 9th day of July, 1914, the Bljur Motor Lighting Company by its proper 
offleer thereunto duly authorized. Bijur Motor Lighting Company, 

"By Walter C. Allen, [h. S.] 
"Vincent Bendix. [L. S.]" 

The f oregoing is typewritten, except signatures of Allen and Bendix,, 
which are admittedly genuine. 

Plaintlff replied, In eflCeet, that this paper was never intended to be a con- 
tract; was nothing but a tentative scheme for a business arrangement, of 
which the fruiUon was to dépend on Bendix provlng a scope and value in his 
German patent which it was never shown to possess ; and that the appearance 
of contractual finality exhlbited by the document in question resulted from 
fraud on the part of Bendix. 

The District Judge, after a trial in which ail the actors were examined in 
open court, held that defendant's position was justlfled by the évidence, dis- 
mlssed the bill on the ground that Bendix was, and had been slnce the date of 
agreement, entltled to a formai llcense, with authority to sublicense the 
Eclipse Company, and- on the counterelaim decreed that such llcense be givens 
wlthin 60 days. Plaintlff took this appeal. 

Bijur is an Inventer, with considérable expérience in management and ex- 
ploitation of patents. He entirely controlled the Bijur Company, not so much 
by stock ownership as by his personality and the fact that the company exist- 
ed largely, if not whoUy, in the hope of profltlng by his inventions. He had 
several tlmes made contracts for and In the name of his company, without Con- 
sulting his board of directors. Allen is a relative of Bijur's, a stockholder in 
the Bijur Company, and an employé, with wlde but not very accurately deflned 
duties. 

While the application for Bijur's patent was in the office, Bendix flled an' 
application of his own, covering matter sufflclently close to Bljur to give rise 
to an interférence If demauded. Nevertheless "by inadvertence," as the exam- 
iner stated, Bijur's patent issued without notice to Bendix, or knowledge 
thereof on the part of the latter. Thereupon the comniissioner advlsed both 
parties of the facts, and suggested steps still open to Bendix If he wlshed to 
contest. Pendlng his application Bendix had agreed to llcense Eclipse Com- 
pany under his expected patent. IXinn is président of that corporation, and 
he, as financier for Bendix, preferred sonie settlement with Bljur to litlgatlon 
in Patent Office or court. 

Bijur had no patent in Germany ; Bendix had applied for one, and Bljur 
hopéd that Bendlx's German rights would "dominate" the device of one Rush- 
more, which was aiready offered In the German market. There was also a 
pendlng American application for an apparently siniilar or allied contrivance- 
by oue Remy ; this is the matter referred to in article 8 of the above agree- 
ment. 

In this situation of affalrs, Allen, Bijur, and Bendix at various times talked' 
over what each party had to offer toward a union of forces, to the profit of 
ail and àvoidance of lltigation and compétition. 

On July 9, 1914, Bdjur and Allen, Bendix, and Dunn met at the office of 
Bijur's patent counsel, no other lawyer being présent. Several hours were 
.spent in discussion, and a stenographer was présent who noted In shorthand 
what was dlctated to her as the resuit of talk. At the end, there existed in 
shorthand the agreement above set forth, except the signatures and attestation 
clause. The latter was added by the stenographer from some form book or 
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the llke. Dunn and Bi.lur left without seeing tlie resuit of the stenographer'a 
labors, and on departure Bijur specifleally authorized Allen to "sign for" the 
Bljur Company. Bendix and Allen dld sign in duplicate in the présence of 
Bijur's counsel, and each departed with an original document. 

Subséquent study of Bendix's German application dld not satisfy Bijur and 
his counsel that its probable claims were wide enough to suit them, and on 
August 4th counsel notifled Bendix's attorneys in writing that the document 
above set forth was not a contract, and that "ail negotiations were elosed." 
Subsequently Bendix bought up the Remy invention, though the plaintiff on 
August 5th notifled the vendors that Bendix had no conti-act or agreement as 
to the Bijur patent. 

Défendants then proceeded to act upon their asserted rights, and this suit 
resulted. 

George W. Wickersham, E. Henry Lacombe, and Walter H. Pol- 
lak, ail of New York City, for appellant. 

John B. Stanchfield, of New York City, Samuel E. Hibben, of Chi- 
cago, 111., and Alexander D. Falck, of Elmira, N. Y., for appellees. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] The 
f oregoing facts we consider established ; so did the lower court in sub- 
stance ; and f rom that décision we should hesitate to départ, were we 
inclined so to do. The différence between spoken word and printed 
page is something that rightly gives to a decree, foUowing open trial 
and dealing with facts, a weight not easily overstated. Brookheim v. 
Greenbaum, 225 Fed. 763, 141 C. C. A. 89. 

From thèse physical facts, we infer that ail the men who met on 
July 9th at counsel's office intended to make a contract, if they could 
agrée on terms, and we think the incentives to agreement obvions and 
considérable. Each had something to give or give up, constituting 
considération. 

That a contract was made must also be found. It was a corpora- 
tion's contract, but that statement assumes that men intended to make, 
and did make, such corporate agreement. Men may contract in such 
incomplète, obscure, informai, or even illégal terms that their inten- 
tion is not carried out by the f omi of words they sign ; they may also 
sign a writing plain, formai, and of a légal import beyond the purposes 
or desires of some of the contracting parties. Corporations may do 
the same things ; they hâve no thoughts or purposes other than those 
of the men controlling them. 

[2] When persons natural or artificial use words in contract mak- 
ing falling short of or going beyond intention, they must abide by the 
resuit of their efforts, unless a new agreement supersede the failure, 
mutual mistake of fact be shown, or fraud be established. 

There was no fraud in this instance ; the plaintiflE's allégations in 
that behalf are not supported by the évidence. Nor was there any 
mutual mistake. 

Of the men talking together on July 9th, it is évident that Allen, 
Dunn, and Bendix departed feeling that their desires were açcomplish- 
ed. Bijur déposes that he regarded the whole matter as tentative, and 
dépendent on the worth of Bendix's German patent, while his attorney 
seems to bave confined his activities to furnishing clérical conveniences, 
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after dictating to the stenographer much of the language afterwards 
written out. If he and Bijur did regard the signed document as no 
more than notes of talk, they neither said so at the time, nor inserted 
any such Hmitation in what they caused or permitted to be formally 
executed. 

Recognizing that relief from the writing relied on by défendants 
is not obtainable on grounds of fraud or mistake, plaintifï asserts 
that the paper which looks like a contract is incomplète because its 
enforcement depended upon approval of, or satisfaction with Bendix's 
German patent claims ; which would not serve Bijur's turn at ail, un- 
less they "dominated Rushmore." 

[3] There are "contracts to make a contract" if one party there- 
after choose so to do. American, etc., Co. v. Simon, 140 Fed. 529, 72 
C. C. A. 45 ; Id., 153 Fed. 1020, 82 C. C. A. 675. But such singularity 
must appear in the contract made; the incompleteness must there be 
completely apparent ; it cannot be created by paroi. No suggestion of 
Bijur's réservation can be discerned in this document. 

[4] It is also possible that the parties to a written contract may 
contemporaneously make another oral agreement, on a matter as to 
which the writing is silent. But such oral arrangement, to be enforce- 
able, must be in respect of a matter distinct from that covered by the 
writing; one party cannot by paroi set up in the guise of a separate 
contract something which devitalizes the writing, and changes or aborts 
the stated purposes thereof. Seitz v. Brewers' etc., Co., 141 U. S. 
510, 12 Sup. Ct. 46, 35 L. Ed. 837; Harrison v. Fortlage, 161 U. S. 
57, 16 Sup. Ct. 488, 40 L. Ed. 616. To accept this written agreement 
as meaning what plaintifï contends for is to violate the rule just stated. 
While we think that no oral contract is proven, none is asserted that 
is enforceable. 

[5] Plaintifï further urges that the attempted exécution of the con- 
tract was not such as to bind the Bijur Company. Any corporate act 
présupposes a delegated authority (Bank v. Dandridge, 12 Wheat. at 
70, 6 L. Ed. 552), but the manner or method of that délégation is a 
matter with which third parties are little concerned. The officers of 
a corporation are its agents, and if they act within their actual au- 
thority, or even within the apparent scope thereof, the corporation will 
be bound; the by-laws which ordinarily prescribe corporate methods 
are private régulations as to the outside world. Rathbun v. Snow, 123 
N. Y. 349, 25 N. E. 1>79, 10 L. R. A. 355. We hâve said that as matter 
of fact Mr. Bijur had made contracts for the corporation, without 
especial authority from the directors. The instances are not numer- 
ous, but they are the only like contracts proved from the company's 
history; they related to matters similar to that under considération, 
and are sufficient proof (taken in conjunction with the other évidence) 
to establish a habit or course of business. It is obvious that, if this 
contract had been signed by Mr. Bijur personally, it never would bave 
occurred to anyone connected with the Bijur Company to cavil at the 
technical .sufficiency of exécution. If he had such power, he expressly 
delegated it in pursuance of a course of business, and Sun, etc., Co. v. 
Moore, 183 U. S. 643, 22 Sup. Ct. 240, 46 E. Ed. 366, is applicable. 
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[6] It is also alleged as error that the court below gianted spécifie 
performance at the instance of défendants, although (1) Bendix him- 
self broke the contract, and (2) the Eclipse Company did not unité 
in the contract, was not a party to it, and cannot be itself decreed to 
perform. 

(1) Bendix did not break his portion of the agreement ; he compUed 
therewith and purchased the Remy invention, although the plaintiff 
apparently sought to prevent such performance. In view of what 
Bendix actually did, the question whether plaintifï's conduct did not 
absolve him from even attempting acquisition from Remy need not be 
discussed. 

(2) The Eclipse Company was made défendant herein solely as an 
alleged infringer; it is entitled to no spécifie performance and has ob- 
tained none. AU its rights in and to the patent in question and under 
the contract made must be worked eut through Bendix. The decree 
complained of is that a Hcense such as was contemplated by the agree- 
ment must be given to Bendix. We hâve not the form of such license 
before us, but assume that, by the terms thereof, what Bendix may by 
sublicense give to the Eclipse Company will be (or has been) accurately 
defîned in accordanee with the language of the contract between plain- 
tif? and Bendix. At ail events, plaintifï's rights against Eclipse Com- 
pany are a part of its rights against Bendix as licensee. The Eclipse 
Company's estate is but carved out of that conferred on Bendix. 

From whatever angle viewed, this litigation ultimately présents an 
efïort to change the plain meaning of a written document. The exécu- 
tion and delivery of that particular paper may hâve been ill advised; 
it may not even express Mr. Bijur's wishes or ail of them; but it 
is clear, a corporate act, not obtained by fraud nor based on mutual 
mistake of fact, and therefore cannot be varied nor set aside. 

Decree affirmed, with costs. 
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CHADELOID CHEMIOAL CO. r. H. B. CHALMERS CO. et al. 

(Circuit Court of Appeals, Second Circuit. June 11, 1917.) 

No. 269. 

i. Specific Peeitobmance <g=105(3) — Défenses — Lâches. 

Two flrms, engagea In costly litigatlon wlth eacti other over thelr re- 
spective rigtits under patents on paint removers, and their members, en- 
tered Into a compromise agreement, whereby the 0. Co. was to be organiz- 
ed and take tltle to ail of the patents and permit each flrm to manufacture 
and sell under ail patents. The Indlvidual members of the flrms agreed to 
asslgn to the corporation ail Improvements or inventions then or there- 
after made by them relating to paint removers ; to exécute an agreement 
in its favor that they would, wlthout further considération, dlsclose and 
asslgn to it ail inventions already made, or thereafter made, and to fur- 
nish further documents necessary to effectuate the objects indicated. One 
of the parties having severed hls connection with the corporation and the 
flrm of which he was a member in 1911, organized a new company, which 
manufactured a paint remover under a patent obtained on his application. 
On having his attention called to the agreement to asslgn Inventions to 
the C. Co., he replied that the formula was not his own, and by every 
means sought to keep the C. Co. from learning who devised his new re- 
mover, and whether he or the company owned the patents. The faets, 
however, were brought out in an infrlngement suit in 1915 or 1916, and 
soon after the grant of an injunction in that suit the C. Co. sued to 
eompel an asslgnment of the patent. Held, tliat the suit was not barred 
by lâches, the défendants not having been lulled into security, and not 
having changed thelr position in reliance on plaintlfif's inaction. 

2. CoNTBACTs (g=>68 — Patents <g==>183 — Agbebments to Assign Inventions — 

— Requisites ANn Validity. 

The agreement for the asslgnment of ail improvements or inventions 
thereafter made did not lack formality or considération. 

3. Patents ®=5l83 — Agbeements to Assign Futube Invention* — Vaxiditt. 

The agreement to assign future improvements or inventions was not 
invalid, as constituting a mortgage upon the future opération of man's 
braln, though not llmited as to time, as the intent was to safeguard a 
partlcular business. 

4. Patents iS=>183 — Agbeements to Assign Futube Inventions — Annulment. 

The agreement was not annulled by the action of the coiporation In 
paying a salary or retalner to one of the parties for supervising Chemical 
experlments looking to new or Improved remover devlces, as none of the 
parties was bound to invent or attempt to invent anythlng, and, even if 
the corporation did discharge such party from the contract, another of 
the parties could not complain, but remained bound. 

.5. Specific Pebfobmance <®=3l08 — Relief Awarded — Injunction. 

In a suit to compel the asslgnment of the patents to the C. Co., an In- 
junction restraining défendants from any tutuie use of the patents or 
inventions was in proper form, as the individuel! défendant and the com- 
pany which took with notice were contraetually excluded from any use 
of the patents or inventions. 

■6. Courts ®=j407(5) — Circuit Court of Appeals — Soope or Revibw. 

Judlciat Code (Act March 3, 1911, c. 231, 36 Stat. 1134 [Comp. St. 1916, 
i 1121]) § 129, provides that, where an injunction shall be granted, con- 
tinued, refused, or dlssolved by an Interlocutory order or decree, an ap- 
peal may be taken from such interlocutory order or decree to the Circuit 
Court of Appeals, notwithstauding an appeal upon flnal decree might be 

^-^Fnr otber cases see gaœe toplc & KEY-NUMBER in ail Key-Numbered OlgesU & Indexa» 
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taken dlïectly to the Suprême Court. Held, that on an appeal from an 
interlocutory decree, in a suit to compel an assignment of patents, grant- 
ing an injunction and directing an accounting, ttie propriety of the in- 
junetion was tlie only matter reviewable, and the court could not dé- 
termine whether it was proper to grant an accounting as against a trustée 
ex malefldo. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Chadeloid Chemical Company against the H. B. Chal- 
mers Company and another. From an interlocutory decree granting 
an injunction and directing an accounting, défendants appeal. Af- 
firmed. 

See, also, 242 Fed. 71, C. C. A. . 

The bill, filed in May, 1916, demands that défendants convey or hâve cou- 
veyed and transferred to plaintiff two patents (1,066,251 and 1,079,635), issued 
to one Dunham in 1913, on applications of the indlvldual défendant Chalmer.s, 
and also ail other "formulœ improvements and inventions made or devised by 
Chalmers relating to paint and vamish removers." Injunction against dealiug 
with or in or disposing of said patents, formulée, etc., was also prayed for, as 
was further relief. The decree enjoined défendants from any further use of 
Chalmers' patents or Inventions, directed their conveyance to plaintiff, and 
ordered that an account be taken of profits resulting to défendants from the 
manufacture, etc., of removers under said patents, and of damages suffered 
by plaintiff by reason of the wrongful rétention of the same by défendants. 
This appeal is under section 129, Judidal Code. 

A paint remover is a chemical compound for softening and cleansing fronv 
wood, eta, hardened paint or vamish, without the application of beat. This 
suit is the latest chapter of lltigation over the business in removers established 
upon the EUis patent (714,880) as a foundation. Plaintiff company owns that 
patent, which bas been much contested and very broadly sustained.i 

EUis' patent issued in 1902, plaintiff was organized in 1905, and immedlately 
acquired It, under cireumstances and for reasons shadowed forth by the fan- 
tastic name "Chadeloid," which is a composite of Chalmers, Ellis, and Elting, 
wlth some flavor of Adelite and Phenoid, 

The patentée Ellis and défendant Chalmers, as partners, and afterwards 
shareholders in the BUis-Ohalmers Company (herelnafter called Ellis Compa- 
ny), ovened the patent until 1905, sought a market for the remover which they 
called Phenoid, and fought infringers. This produced an action against the 
Adams & Elting Company (herelnafter called Adams Company), which made 
and sold Adelite. Such suit was pending and very expensive in the wlnter of 
1904-5. 

On January 17, 1905, an agreement in writing was made between Ellis Com- 
pany, Adams Company, and Elting, Adams, Chalmers, and EUis, recitlng the 
ownership of the Ellis patent by EUis Company, of sundry patents and appli- 
cations therefor by Adams Company, and the pendency of the aforesaid suit, 
and agreeing that said suit be abandoned, the validity of Ellis patent recoguiz- 
ed, the Chadeloid Company (this plaintiff) organized with the four individual 
contracting parties and (semble) thelr counsel as directors, that Chadeloid 
stock be dlstributed in a manner agreed upon (making Chalmers a large share- 

1 Chadeloid Co. v. De Ronde Co. (C. C.) 146 Ped. 988 ; Chadeloid Co. v. Chi- 
cago, etc., Co. (C. C.) 173 Fed. 797; Id. (C. C.) 180 Fed. 770; Chadeloid Co. v. 
Daxe (C. C.) 180 Fed. 1004 ; Chadeloid Co. v. Thurston (D. C.) 220 Fed. 685 ; 
Chadeloid Co. v. Wilson (D. O.) 220 Ped. 681 ; Id., 224 Fed. 481, 140 C. O. A. 
189. In the Southern District of New York, the corporate défendant was en- 
joined as an infringer — on motion for preliminary injunction in the usual 
patent suit, in Aprll, 1916. 
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holder), that the Ellis and ail other existlng or thereafter acqulred paint re- 
mover patents belonging to the parties should forthwith be assigned to the 
newly formed company, and that both Adams Company and Ellis Gompany 
should hâve free license to make, use, and sell under the Ellis and ail other 
patents then or thereafter acqulred by Ohadelold Company and relating to re- 
movers. Finally ail the natural persons contractlng, covenanted to assign to 
the intended corporation "ail improvements or inventions which any of the 
parties hereto may hâve made, or may hereafter make, relating to paint and 
vamish removers" and to "exécute an agreement in favor of said Chadeloid 
Chemical Company that [they] vifill wlthout further considération disclose and 
assign to said company ail inventions vchich [they] may now hâve made or may 
hereafter make relating to removers" ; and also speciflcally give "the right to 
apply for letters patent thereon." There was also a covenant to fumish fur- 
ther documents, as might appear necessary to effectuate the objects indicated. 

Accordingly and on February 27, 1905, Chadeloid Company having been 
created, Adams, Elting, Ellis, and Chalmers in one wrlting, "severally" cove- 
nanted and agreed as they had in the previous month contracted to agrée. A 
nominal or $1 considération Is specifled as moving from Chadeloid Company to 
each of Chalmers et al., and the contract is under seal. 

The effect of this business arrangement vras to make a holding company for 
the Ellis and ail other existlng and future paint remover inventions, made by 
any party to the agreeraents referred to. The holding company (this plaintifC) 
was a eonvenience or method of keeplng the peace between Adams and Elting 
and their corporation on the one hand and Chalmers and Ellis and tbelr cor- 
poration on the other. Each llcensed concern could manufacture under ail the 
owned patents, and they pooled their interests as to infringers, against whom 
the campaign indicated by the list of décisions just given v^^as then opened, 
with sufficlent suceess to make an income for the holding company out of 
royalties resulting from snch vigorous légal warfare, of which (by agreement) 
the Adams-Elting side of thé bargain paid four-flfths of the eost for two years, 
or until (as the event proved) Chadeloid Company became self-supportlng. 

Chalmers continued to be actlvely concerned in Ellis-Chalmers Company 
until 1911, when he sold bis interest, having previously disposed of bis Chade- 
loid stock. Soon thereafter he organized the défendant Chalmers Company a 
concern always eontrolled by himself. He had apparently become dissatlsfled 
with the action of Chadeloid Company in p'ayîng a salary or retainer to Ellis 
that Chemical experiments looblng to new or improved remover devices might 
be conducted under the latter's supervision. But he also probably intended to 
start a rival business, for on October 11, 1911, he applled for the patent subse- 
quently Issued as 1,079,635. Then or shortly thereafter he sent to plaintiflf a 
sample of his "Chalco" remover, was told that It infringed Ellis, and had hls 
attention called to bis agreement of 1905. He replied that he doubted the 
validity of the agreement, but that the "Chalco" formula was not his own, but 
that of "one of the greatest chemlsts of the country," although he had tha 
right to use it. 

Formai notice was promptJy given H. B. Chalmers Company that the articles 
sold by it were infringements, and when in 1913 the earliest Chalmers patent 
issued, demand for Its assîgnment was at once made by plaintiff upon Dunham. 
It appears by the answer herein that Dunham was the seeretary of Chalmers 
Company, that the applications had been assigned to him as seeretary, and 
that the inventions were always the company's property, although the patents 
were not formally assigned to défendant corporation until May, 1914. When 
demand was made on I>unham, he disclosed none of thèse facts to plaintiff, 
and from his attitude it was a fair Inference that he personally was or might 
claim to be a purchaser for value. 

The exact nature and ingrédients of a Chemical compound are not easily dis- 
coverable by analysls, and even after both Chalmers' patents had issued de- 
fendants did not apprise plaintiff that what was being sold by Chalmers Com- 
pany was a remover of Chalmers' invention, made under his patents and ac- 
cording to the disclosures thereof , which patents were the property of the 
corporate défendant. 
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It (loes not appear just when thèse particulars were discovered by plalntiEE. 
In 1915-16 Chalmers Company was sued as an infringer of the EUis patent, 
and tlie faets referred to should there hâve appeared. This action was insti- 
tuted very soon after Injunctlon granted ut supra in the infringement suit. 

Wm. Houston Kenyon and Gorham Crosby, both of New York 
City, for appellants. 

Frederick S. Duncan, of New York City, for appellee. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as as above). Of 
the very numerous objections to recovery made by défendants, we 
notice the following: (1) Plaintiff's demand is barred by lâches; (2) 
it is based on a contract unlawful because unconscionable in its scope, 
and avoided by its failure to limit a time after which Chalmers et al. 
would be f ree to keep their own inventions ; (3) Chalmers was dis- 
charged by plaintifif's new or further agreement with Ellis; (4) plain- 
tifï is not entitled to such an injunction as was granted, nor (5) to 
any accounting. 

[1] (1) The facts as we hâve found them do not rest on undisputed 
évidence. On several points Chalmers himself bas testified at va- 
riance with our fîndings. We are, however, satîsfied (as was the court 
below) that the material occurrences were as given above, and that 
by every means in his power Chalmers, well remembering and f earing 
his agreements of 1905, sought to keep plaintiff in puzzled uncertainty 
as to who had devised his new removers, and whether he or his com- 
pany owned the patents covering them — if they really were the re- 
movers of the patents. 

This view of the facts completely exonérâtes plaintiff from the 
charge of lâches. Défendants, after fullest notice, proceeded to cre- 
ate and expand a business which they knew to be obnoxious both to 
an ordinary patent suit and such action as the présent ; never hâve 
they been lulled into security or changed their position in reliance on 
plaintifï's inaction. A party who compels one inquiring for facts to 
play hide and seek for them is not in a position to claim lâches, at 
least after the passage of so short a time aS is hère relied on. .Wheth- 
er any, or what, length of years would suffice, is not now • presented 
for décision. 

[2, 3] (2) The agreements of 1905 did not lack formality or con- 
sidération. Nor did they constitute that mortgage upon the future 
opération of a man's brain which has often been viewed with disfavor. 
Aspinwall v. Gill (C. C.) 32 Fed. 697. Their plain intent was to safe- 
guard the future of one particular business, that of paint removers. 
This is not unconscionable, nor in unreasonable restraint of trade. 
Westinghouse, etc., Co. v. Chicago, etc., Co. (C. C.) 85 Fed. 786; Dick 
V. Fuller (D. C.) 198 Fed. 404, and cases cited. Nor does failure to 
limit the time during which the agreeing parties were to surrender 
inventions vitiate the contract. Thibodeau v. Hildreth, 124 Fed. 892, 
60 C. C. A. 78, 63 L,. R. A. 480. The case cited is of an agreement 
243 F.— 39 
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between employed and employer, and the contract was upheld as a 
reasonable protection of the master's business. The contract in this 
case was for the protection of what was in effect the business of the 
four men who bound themselves, and the same resuit is reached by 
the same reasoning. 

[4] (3) There was no new agreement with Ellis in the sensé of 
an annulment of that of 1905. None of the contracting parties was 
bound to in vent or attempt so to do; they only agreed that, if they 
did make inventions of a certain kind, they would disclose and assign 
the same. ElHs was employed to work as an experimenting chemist, 
which is quite a différent matter. But even if Chadeloid Company 
had discharged Ellis from his contract, Chalmers had no right to 
complain. He had severally contracted, and remained bound, even 
though Ellis had been released. If the conduct of Chadeloid Company 
in giving such release was injurious to Chalmers as a shareholder, his 
remedy plainly did not consist in breaking his own agreement. 

[5] (4) Défendants seem to think that the injunction issued is such 
as is usually granted in an action on a patent. This is only true in 
the sensé that, having been compelled to surrender patents that do not 
belong to them, they are forbidden to manufacture what the patents 
disclose. This last is what does happen to some rare infringers who 
hâve an erroneously issued patent covering absolutely nothing not 
already patented. But Chalmers and his company (which took with 
ample notice, and is but another name for Chalmers himself) should 
hâve disclosed and assigned thèse very inventions ; therefore they are 
contractually excluded from any use of them, and the injunction was 
in proper form. 

[6] (5) The court below granted an accounting as against a trustée 
ex maleficio. Whether this was within the rules of equity is not now 
before us. The decree appealed from is interlocutory. We can re- 
view it only by force of the statute now contained in section 129, Jud. 
Code. An appeal under this section brings up nothing but the pro- 
priety of granting or refusing an injunction or receivership, as the 
case may be. Procédure not specifically covered by the statute re- 
mains unchanged thereby. The question of accounting must await 
final decree and is unaffected by this appeal. Kilmer v. Griswold, 67 
Fed. 1017; 15 C. C. A. 161 ; Howe v. Dayton, 210 Fed. 801, 127 C. 
C. A. 351, and cases cited; Lederer v. Garage, etc., Co., 235 Fed. 
527, 149 C. C. A. 73. 

Decree affirmed, with costs. 
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BESSER V. MEBRILAT CULVEBT CORE CO. 

(Circuit Court of Appeals, Eighth Circuit June 18, 1017.) 

No. 4702. 

1. Patents ®=>328— Validity— Core foe Concbete Culverts. 

The Besser patent, No. 952,869, for a metalllc core for concrète culverts, 
held void, on the ground that the device is not practieally useful. 

2. Patents <S=347—Vai,idity— "Useful" Device. 

The term "useful," as used in the patent law, when applied to a machine, 
means that the machine will acconrplish its purpose practieally wlien ap- 
plied in industry. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Useful.] 

Appeal from the District Court of the United States for the South- 
ern District of lowa; Martin J. Wade, Judge. 

Suit in equity by Charles A. Besser against the Merrilat Culvert 
Core Company. Decree for défendant, and complainant appeals. Af- 
firmed. 

For opinion below, see 226 Fed. 783. 

Ralph Orwig, of Des Moines, lowa (W. P. Bair, of Des Moines, 
lowa, on the brief), for appellant. 

Harold J. Wilson, of Burlington, lowa (W. E. Jackson, of Burling- 
ton, lowa, on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This suit is brought to restrain infringe- 
ment of patent No. 952,869, issued to the plaintiff, Charles A. Besser. 
The answer sets up invalidity and noninfringement. The trial court 
dismissed the bill, largely on the défense of noninfringement, claiming 
that plaintifï's patent was greatly restricted by what occurred in the 
patent office while the application was pending. We think both dé- 
fenses hâve been made out, but that the decree can best be rested on 
the ground of invalidity. 

[1, 2] The patent relates to a metallic core for concrète culverts so 
constructed as to expand and contract, and thus be adapted to culverts 
for différent sizes. The core is made of curved, galvanized plates 
overlapping and sliding upon each other, and operated by an internai 
mechanism by which the core can be expanded and contracted. Claim 
4 of plaintiff's patent (being one of the claims alleged to be inf ringed) 
makes resiliency of the plates an élément of the patent. A study of 
the évidence shows that resiliency is an indispensable f eature of the 
mechanism, if it is to be useful and workable. The cores are made 
of galvanized iron. That is the only material that is sufïiciently strong 
and cheap to be comniercially available. But galvanized iron is not 
résilient. On the other hand, it is flexible. A curved plate made of 
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that material, and subjected to pressure so as to remove the curvatvire 
when expanded, will not return to its original form when the pressure 
is removed. That is the fatal defect of plaintjiï's invention. It em- 
bodies no device to secure resiliency or provide a core which, when 
it has once been expanded and then subjected to the pressure of the 
superimposed concrète, will return to its origind form. This is made 
plain by Exhibit 46 at page 71 of the record. Only six of plaintiff's 
cores hâve been made, and when tried and orpanded for the large- 
sized culverts, the plates hâve been so bent that the edges extend far 
out from the plates which they overlap, and the mechanism is thus ren- 
dered inoperative. In other words, plaintiff's invention is "new," but 
it is not "useful." The term "useful," as contained in the patent law, 
when applied to a machine, means that the machine will accomplish 
the purpose practically when applied in indurtry. It is to be given a 
practicaJ and not a spéculative meaning. It means that the machine 
will work and accomplish the purposes set forth in the spécifications. 
Even if the machine can be made to accompli sh the purposes specified, 
it is not useful, within the meaning of the patent law, if from its in- 
hérent nature it will accomplish the purpose only to such a restricted 
extent as to make its use in industry prohibitive. This has been the 
interprétation put upon the term in the patent law from the earliest 
décisions to the présent time. Bliss v. Brooklyn, Fed. Cas. No. 1,546; 
Chandler v. Ladd, Fed. Cas. No. 2,593; Troy Laundry Mach. Co., 
Limited, v. Columbia Manufacturing Co. (D. C.) 217 Fed. 787. Thèse 
views are fatal to plaintiff's machine. It would work as a core if it 
was started at the smaller size and expanded through the range of its 
expansibility. After that had been donc, however, it would not work 
when contracted for smaller sizes. The expense of the machine made 
it worthless in the industry if its use was thus restricted. To- be sure, 
it is well established in patent law that a machine need not be perf ect 
in order to be patentable. If it will accomplish the purposes set forth 
in the spécification practically in industry the patent is yalid, although 
the machine may be greatly improved by the addition of some new 
élément. If, however, it will not work practically in industry when 
constructed according to the claims and spécifications, it is not useful, 
and cannot be sustained upon a showing that it can be made to work 
by a Bmall improvement. That is the objection to the suggestion of 
plaintiff hère that if a wire be applied to his machine it can be made 
to work some. See Bliss v. Brooklyn, Fed. Cas. No. 1546. Plain- 
tiff had a new idea. It was valuable in industry. Unfortunately for 
him, however, an idea is not patentable. Only a machine is patentable, 
and when plaintiff undertook to embody his idea in a machine he did 
not give it an expression which would work in industry. His ma- 
chine, therefore, was not patentable. 

The défendant has met this diffiiculty by attaching a system pf tor- 
sion springs to the plates, so as to. produce and maintain the desired 
resiliency. This new élément is fundaméntal to the structure, and de- 
fendant, by adding it, was the first to embody the invention in a work- 
able and usefulforni. 

The décision of the trial court was right and is affirmed. 
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MILLEH PASTET3RIZING MACH. CO. v. BICH. 

(Circuit Court of Appeals, Second Circuit. April 10, 1917.) 

No. 197. 

Patents ig=>328 — Validity akd Infrinoement — Ice Cbeam Fbeezeb. 

An order grantlng an Injunctlon agalnst infringenient of the Hoefler 
and Schantz patent, No. 921,837, claim 2, for an ice cream freezer, re- 
versed, on the ground that, after fuU hearing, the claim had slnce been 
held void by the Circuit Court of Appeals of another circuit. 

Appeal f rom the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by the Miller Pasteurizing Machine Company against 
Paul J. Rich. From an order (216 Fed. 192) granting an injunction, 
défendant appeals. Reversed. 

This is an appeal by the défendant from an order granting an in- 
junction restraining the défendant from infringing claim 2 of patent 
No. 921,837. The order suspended the issuing of the injunction until 
after the décision of this court. 

Henry D. Williams and William S. Pritchard, both of New York 
City, for àppellant. 
Edward R. Alexander, of Washington, D. C, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. We think the order holding that Exhibits 
A to E inclusive infringe claim 2 of the patent and granting an injunc- 
tion should be reversed for the f oUowing reasons : 

First. Claim 2 is for a combination having a large number of élé- 
ments. The validity of the claim is questioned by the défendant and 
we are not convinced that the claim can be sustained. 

Second. Infringement is denied by the défendant both as to his orig- 
inal and présent construction and the questions thus presented are 
vital and deserve serious attention. 

Third. The Circuit Court of Appeals for the Third Circuit has- since 
the décision of the District Court in the présent case, handed down a 
décision holding that the patent in suit is invalid. The District Judge 
of the Middle District of Pennsylvania had followed the décision in 
this case and his décision was reversed by the Circuit Court of Ap- 
peals. A copy of this opinion has been handed us, as it was decided 
at the October term of the court and has not yet been printed in the 
reports. 

Referring to the claim in question Judge McPherson says: 

"With one exception ail the éléments named in this narrow and spieciflc 
claim are old in the art (see patents to Miller, to Walker, and to Thompson) ; 
and the new élément — ^namely, the swinging joint with axial and radial pas- 
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sages — is an old and well-known devlce, altho It had not as yet been used In 
the construction of freezers. Evidently therefore the elalm Is for a combina- 
tion or a subcombination of old éléments, and in sueh a situation the raie is, 
tbat whlle tbe comblnatlon may stiU be patentable a patent should only be 
granted If tbe old éléments bave been so combiiied as to operate in a new 
way or to produce a new and useful resuit. Tried by tbis established test, 
we think tbe elalm In suiticannot be upheld. Every élément thereln deserlb- 
ed opérâtes In the samte way as before, and, whlle the resuit is not preclsely 
the same, the différence is so sUght tbat we do not feel justlfled in pronounc- 
ing the machine either new or usefùl in a patentable sensé. So far as ap- 
pears, the ehlef , if not the only, advantage In the construction lies In the fact, 
that when the scraplng knives need isharpenlng — and they need It only about 
once a week — they are more accessible and can probably be removed more 
conveniently from a machine that tilts than from a machine that is flxed in 
place. In other respects we do not .see that the patent affects tbe usual opéra- 
tion of a freezer in any degree that needs attention. The brine flows in the 
same way and by the same course ; the mixture to be frozen is the samie and 
la subjected to the same cold ; It is removed in the same way, and Its quantity 
and quality are apparently what they were before. Nelther is the patented 
comblnatlon used even in the fréquent cleaning of the freezer ; thls is accom- 
plished by an old method, whlch requires no tUting of the can. In short the 
évidence dlscloses notbing more than thls : the product Is unehanged, and so 
Is the mode of opération, except that tbe tiltiug of the freezer permits the 
knives to be taken out somtewhat more rapldly and conveniently." 

We are clearly of the opinion that a daim which has been held in- 
valid by a court of co-ordinate jurisdiction should not be held valid 
by this court and especially so upon an appeal from an order for a 
supplementary injunction. To say the least, the validity of the claim 
is in doubt and an injunction should not issue in a doubtful case, 

The order is reversed. 
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WALTER S. NBWHALL CO. v. BALTIMORE & O. R. CO. 

(District Court, D. Maryland. June 23, 1917.) 

Patents ®=.'?2S— Talioity and Infringement — Appabatus for Thawino 
AIaterial in Freigitt Cars. 

Patent Xo. 1,(>44,'2;îO. for apparatus for thawing material in freiglit 
cars, covers means for thawing coal wliich has become wet and trozen in 
the cars, so that it nuiy tx; readily unloaded when the cars are lifted and 
duniped, as is iisual at large coal terminais. Such apparatus consists gen- 
orally of a long train shed havlng one or more tracks provlded with doors 
for closing the ends and having a blower house overhead, where air is 
heated and blown' througii pipes or ducts under and around the cars and 
then sucked back to he i-eheated and used over. Held, that the patent was 
net anticipated, but covers an invention of a ploneer character, and is 
entltled to a libéral construction and a broad range of équivalents. Claims 
20 and 2S also hcld infringed, and claims 7 and 11 not infringed. 

In Equity. Suit by the Walter S. Newhall Company against the 
Baltimore & Ohio Railroad Company. On final hearing. Decree for 
complainant. 

Bâtes & Macklin, of Cleveland, Ohio, Edwin F. Samuels, of Bal- 
timore, Md., and Robert M. Morgan and Albert H. Bâtes, both of 
Cleveland, Ohio, for plaintiiï. 

Duncan K. Brent, of Baltimore, Md., and Otto Moat, for défendant. 

ROSE, District Judge. The plaintifïs are the owners of letters pat- 
ent No. 1,044,230, issued to them November 12, 1912, for an apparatus 
for thawing material in freight cars. They say the défendant, the 
Baltimore & Ohio Railroad Company, has infringed. 

The quickest way to unload a car of coal or similar material is to 
hft the car up and turn it over. It is the cheapest, also, where the 
volume of traffic to be handled is large enough to justify the expense 
of installing the necessary machinery. It has at least one drawback. 
The coal may be damp or wet. In cold weather it will f reeze. When 
freezing, it adhères firmly to the bottom and sides of the car. Va- 
rious devices for loosening it hâve been used. Gangs of laborers hâve 
jammed the car sides with heavy pôles or beams. They break the 
ice, but they hurt the car. There was another method not quite so 
crude. Points were put on the lower ends of pièces of gas pipe. Thèse 
pipes at the other end were connected with steam hose. The points 
of the pipes were forced down into the coal and the steam turned on. 
The weather being cold, the steam condensed rapidly, it froze on the 
cars, wheels, tracks, platforms, ship's decks, etc. The laborers em- 
ployed f ound the work unpleasant, and occasionally, f rom bursting 
pipes, somewhat dangerous. 

The plaintifïs were in the employ of a company in the business of 
unloading coal at a South Amboy terminal of the Pennsylvania Rail- 
road Company. They set out to find some better way of thawing 
coal. One scheme after another which occurred to them was tried 
and abandoned. They finally hit on that embodied in the patent in 
suit. At a cost of $50,000 necessary apparatus was installed at South 
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Amboy in 1911. It has been used there ever since. Nearly 2,700,000 
tons of coal hâve been thawed by its use, at an average cost of about 
1% cents a ton as compared with the previous cost of 4 cents. The 
work has been done with very much less damage to the cars and 
equipment and very much more comfort to every one concerned. An- 
other and larger plant of the same kind has recently been installed 
at South Amboy, and a third at Greenwich Point, near Philadelphia. 
Ail of them are doing good w^ork. 

Reduced to its simplest form, the apparatus consists of a long train 
shed capable of housing a number of cars. It is provided with doors 
by which its ends can be closed. On top of it there is a blower house, 
in which air is heated and while hot blown or driven through ap- 
propriately arranged ducts and conveniently placed openings in them, 
so tliat it is thrown upon the bottom and sides of the cars to be thaw- 
ed. The air is then sucked back, to be again heated and again driven 
through the shed. In the patented device the shed has a ceihng,. and 
a roof above the ceiling. The space between the two is used for the 
air ducts to and from the heatcr and blower System. It is divided 
into three longitudinal flues by means of two vertical partitions. Each 
partition, together with the wall next to it, f orms the duct through 
which the hot air is driven through the heater and in the blower into 
the shed for distribution to the cars. The space between the two par- 
titions forms the duct through which the air, which has been used, and 
to a degree cooled, is sucked back into the heater and blower. From 
the hot-air ducts descend • a number of discharge ducts, located in 
the inner facings of the shed walls. Thèse vertical flues are open at 
their lower portions toward the track end. The heated air is forced 
through the horizontal ducts and down through the varions vertical 
ducts, and is discharged at the track level, where it passes under and 
around the cars and,; rising upwards, is drawn into the central duct 
through openings therein. It is then sucked back through the central 
duct directly into the blower room. It is then again heated, and is 
forced out once more into the shed, and in this manner is kept in 
constant circulation. The shed iS made wide enough to cover the 
number of tracks it is desired to use in connection with the thawing 
plant. When it is built for more than one track, it is divided by sub- 
stantial partitions into as many compartments as there are tracks. 
The preferred and usual form of construction covers two tracks, and 
quite a number of theclaims of the patent in suit are limited to a two- 
track structure. 

The évidence leaves no question that the plaintiiïs were the first 
who ever thawed' câfs or their contents by such a System. Early in 
1914 the défendant needed greater coal pier facilities at Curtis Bay. 
It thought it might be désirable to install machinery by which the cars 
could be lifted and dumped. If that wàs done, a thawing plant would 
be required. The défendant entered into. correspondence with the 
plaintiffs. Various interviews took place between them and its offi- 
ciais. The war came on, and nothing more was done until the end 
of August, 1915. Then the interviews and correspondence began 
anew. Plans and photographs of plaintiffs' device were submitted to 
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defendant's engineers. They were invited to bid for the érection of 
the plant. They did so. Apparently défendant regarded their price 
as too high, and it arranged with the Surety Engineering Company 
for the installation of a similar plant. The latter gave bond to pro- 
tect the défendant against the conséquences of an infringement of 
plaintiffs' patent, and has through its counsel conducted the défense 
in this case. 

What the défendant wanted was a plant as near like plaintifïs' as 
it could get, without paying plaintiffs for it. The Engineering Com- 
pany took plaintiffs' patent and set out to make a device which would 
wo-rk like plaintiffs', but upon which plaintiffs' claims could not be 
read. This was a somewhat difficult task, because the plaintiffs are 
the pioneer inventors and entitled to a broad construction of their 
claims. The défendant has set up many patented devices in the prior 
art. It is significant that not one of them was for a thawing plant. 
AU or nearly ail of them were for drying fruit, bricks or lumber. The 
conditions under which such processes are carried on are unlike those 
necessary in a thawing apparatus. No one of them ever suggested any- 
thing to the plaintiffs, to défendant, or anybody else who was seeking to 
solve this thawing problem. It is in évidence that as early as 1908 
the American Blower Company described in its catalogue a means for 
heating and ventilating roundhouses. One of the advantages claimed 
for this device was that the warm, dry air discharged in the pits under 
the locomotives quickly removed the ice and snow from the latter, 
leaving them thoroughly dry. The conditions to be dealt with, how- 
ever, were quite différent from those involved in the thawing of trains, 
and the disclosures then made fall far short of anticipating plaintiffs' 
device. For some years an effective thawing apparatus had been de- 
sired by railroad companies. Thèse had at their command large cap- 
ital and the best engineering and mechanical brains of the country. 
When the défendant wanted a thawing plant, its mind turned to plain- 
tiffs' apparatus, and not to any existing form of heating roundhouses 
or to any drying device, whether in use or embalmed in the Patent Of- 
fice morgue. It saw that the plaintiffs had made the location and 
construction of their hot-air and return ducts or flues éléments of many 
of their claims, and it sought to escape thèse by the obvious expédient 
of arranging thèse ducts somewhat differently. It carries downward 
directly from the blower house the entire supply of hot air intended for 
one shed to flues running through the shed, and along the shed walls 
on or near the track level. At convenient intervais it supplies open- 
ings through which the air is f orced out to the cars. The blower rooms 
are similarly located in each structure. The hot air is discharged at 
the same points. In each it is carried to the place of use by flues or 
ducts. They are unlike only in the circumstance that in plaintiffs' the 
flues are fîrst horizontal and then vertical, while in defendant's the 
opposite is true. The différence between the means used for returning 
the air to the blower room are as unsubstantial. Défendant does not 
provide a return duct running the length of the train shed. Through. 
an opening Connecting the upper portion of the shed with its heating 
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and blowing apparatus it sucks back the air. From other of plaîn- 
tiffs' daims défendant bas sought to escape by equally unessential 
changes in the arrangement of its heaters and blowers and of their 
connections with the train shed. In ail this it has been so successfuJ 
that plaintiffs hâve been able to claim infringement of but 4 of their 
23 claims, viz. Nos. 7, II, 20, and 23. 
The éléments of claim No. 20 are : (1) Two train sheds side by side. 

(2) Individual hot-air and return ducts for each shed. (3) A blow- 
ing apparatus connected with the ducts of both sheds. (4) Dampers 
adapted to restrict the action of such apparatus to either shed. Défend- 
ant says that it does not use the third and fourth of thèse, but its ex- 
pert admits that it has dampers by the opération of which one of its 
heating and blowing units can, in an emergency, be used, though less 
efficiently, in the other stall. This quite satisfies plaintiffs' claim. 

The éléments of claim No. 23 are: (1) A train shed. (2) A blower 
room loçated at an intermediate point at the top of the train shed. 

(3) A pair of blowers in said blower room discharging in opposite 
directions. (4) Means for conducting air from such blowers through 
the train shed and returning it to the blower. (5) Means for heating 
such air. Défendant asserts that its apparatus does not contain the 
third élément, in that its pair of blowers do not discharge in opposite 
directions. This contention can be sustained only by an unjustifiably 
narrow construction of the claim. 

Plaintiffs' seventh claim is for a combination made up of the fol- 
lowing éléments : ( 1) A long narrow compartment having a trackway 
adapted to inclose several cars. (2) Closures for the ends of the com- 
partments. (3) Air ducts located in the upper part of the compart- 
ments adjacent to the roof. (4) Down-take flues connected with those 
of the ducts which are for hot air, said flues being open on the inner 
sides near the bottbms. (5) Return duct, located adjacent to the roof 
and communicating with the upper portion of the room. (6) A blower 
and casing adapted to receive air from the return flue and force it 
across a heater into the hot-air ducts. (7) Means for controlling the 
admission of fresh air. The last of thèse défendant says it has not, 
but the doors and Windows in its blower house serve the purpose suf- 
ficiently well.. I am, howevèr, reluctantly constrained to agrée with 
défendant, thât the third and fotirth éléments are limited to the spécifie 
construction of air ducts, shown in plaintiffs' patent. If so, this sev- 
enth claim cannot be read upon the defendant's structure, nor for a 
like reaéon can the eleventh. 

It follows that the four claims in suit are valid, but that défendant 
does not infringe either 7 or 11, but does infringe 20 and 23. A decree 
in accordance with this conclusion may be drafted. 



KOENIG V. MOEKtS 619 

KOENIG V. MORRIS. 

(District Court, E. D. New York. June 19, 1917.) 

Patents i®=5316^Suit fob Infbingement — Jurisbiotion to Grant DiFrEK- 
ENT Relief. 

Where it has becn determined that a suit for infringernent will not lie 
because of defendaiit'.s ownerstiip of an interest in tiie patent, tlie jurisdlc- 
tion of the court iinder tlie patent statute is exliausted, and unless some 
otlier ground of jurisdiction exists, such as dlverslty of citizenshlp, it 
cannot retain tlie suit to grant relief by way of aceounting. 

In Equity. Suit by William J. Koenig against Israël Morris, doing 
business as the Dandy Novelty Company. Dismissed for want of 
jurisdiction. 

Isaac B. Owens, of New York City, for plaintiff. 
George W. McKenzie, of Brooklyn, N. Y., for défendant. 

CHATFIELD, District Judge. This action was tried in equity for 
infringernent of patent and for an aceounting. It appeared that the 
défendant had obtained from an original purchaser a one-fourth inter- 
est in the patent rights of the plaintifï and had also succeeded to a 
one-fourth interest in a partnership which for a tenn of years was 
formed between the patentée and the original purchaser to put the 
device upon the market. It appears from the record that since that 
time the plaintifï had been manufacturing the article in question with- 
out aceounting to the défendant, and that the défendant had been 
manufacturing the article without aceounting to the plaintiff. This 
situation has resulted from ordinary différences between the plaintifï 
and défendant in their firm relations. The défendant sought to dis- 
miss the action upon the ground that infringernent of the patent could 
not be charged against one who held by assignment a share in the pat- 
ent rights, without référence to the amount or interest in the patent 
which he might hold. Drake v. Hall, 220 Fed. 905, 136 C. C. A. 471 ; 
Central Brass & Stamping Co. v. Stuber, 220 Fed. 909, 136 C. C. A. 
475 ; Blackledge v. Weir & Craig Mfg. Co., 108 Fed. 71, 47 C. C. A. 
212; Lalance & Grosjean Mfg. Co. v. National Enameling & Stamp- 
ing Co. (C. C.) 108 Fed. 17. 

The plaintiff sought to add to the charge of infringernent of patent, 
and as a reply to the défense just mentioned, an allégation that he had 
been defrauded in the original assignment of an interest in the patent, 
and that he could therefore disavow that assignment and charge the 
défendant as an infringer, who had no rights to the patent itself. The 
situation was so apparent, and the parties seemed to be so plainly pur- 
suing their différent ways with belief in their own good faith, that the 
court, with the consent of both parties, substantially allowed an amend- 
ment of the pleadings during the trial and pending the décision of the 
case. The action was thus modified upon the finding by the court 
that the plaintiff had, in such a way as to be bound, assigned a one- 
fourth interest in the patent. The action was changed into one for an 
aceounting and the défendant was directed to pay to the plaintiff 
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three-fourths of his net profits, after deducting a suitable amount for 
liis own services. Kinsman v. Parkhurst, 59 U. S. 289, 15 L. Ed. 385; 
Marston v. Swett, 66 N. Y. 206, 23 Am. Rep. 43. The défendant then 
changed attorneys, and application was made to reopen the action so 
as to allow the défendant to claim a one-fourth interest in the net prof- 
its of the plaintiff, over and above the cost of production, with rea- 
sonable compensation to the plaintifif for his services. 

The parties thereupon agreed, in hearings before the court, to work 
ont some basis for a computation of what would be équivalent to a 
royalty or to agrée upon some method by which the placing of the de- 
vice upon the market could be treated as the efforts of one concern. 
The formation of a corporation, which should make use of the abilities 
of both the plaintiff and the défendant, and which should divide the 
net profits on the basis of three-fourths and one-fourth, was suggested, 
while in another form the défendant agreed to give up any right to 
the patent and to manufacture, under royalty, if the plaintiff would 
not enter into business rivalry in the same territory. The parties hâve 
not succeeded in any agreement upon the course to be pursued. The 
matter has now been submitted upon the defendant's objection that no 
accounting can be compelled, so long as the finding that he is a one- 
fourth owner in the patent shall stand. 

It is évident that the period of partnership for which the parties 
originally agreed has long since expired. No partnership as such is 
shown by mère assignment of patent. Drake v. Hall, supra. No dam- 
ages for unlawful use of the patent right can be granted in the ac- 
tion. Mathers v. Green, 1 Law Reports, Chancery Appls. (29 and 30 
Viet.) 29. It would be a strange illustration of the futility of a resort 
to a court of equity and a striking example of an invasion of rights 
where no remedy, even in equity, could exist, if a party by purchase 
of a share in the net proceeds of a patent, could thereby enter into com- 
pétition successfully with the original patentée and force him out of 
the market by monopolizing the patent in the territory where both par- 
ties were operating. The broad authority given to a court of equity 
to do substantial right would imply that a court should not allow it- 
self to be made helpless by the interposition of a technical défense, 
which would avail only to the particular cause of action for damages 
by reason of infringement of the patent, which cause of action is ordi- 
narily brought into equity through the asking for an injunction. In 
the présent action, the action is brought into equity through an appli- 
cation for an accounting, based upon a charge of fraud and of a con- 
tinuation of partnership rights, where no extension of the partnership 
has in terms been entered into. But, when it has been found that no 
right of action for infringement of patent will lie, the jurisdiction of a 
court of the United States has been exhausted unless some other 
ground, such as diversity of citizenship, gives the court jurisdiction 
over the subject-matter of the action. In the cases cited above, where 
any relief in the way of an accounting was granted, the court was not 
ousted of jurisdiction, when it held that a suit for infringement was 
not possible. In the présent case there has been no final decree. The 
matter is still in the court, and it is the court's duty, when its juris- 
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diction is exhausted, and when it has no power to litigate any fur- 
ther issues, to dismiss the action, although the parties hâve not raised 
the question of jurisdiction. Consent will not confer jurisdiction over 
parties to hear an issue which is not within the jurisdiction of the court 
to hear and détermine, as soon as it has been held that no basis of valid 
jurisdiction exists. 

The présent action cannot be heard as an action for infringement. 
The court, therefore, has nothing which it can hear, and the action 
must be dismissed, as both parties are shown by the record to be citi- 
zens of the state of New York, and no basis for the exercise of juris- 
diction over them or their diflferences as to their contractual relations 
can be found. 



SPEIDEL et al. v. N. BARSTOW CO. 

(District Court, D. Rliode Island. July 27, 1917.) 

No. 60. 

1. War <S=:5lO(2) — Alien Enemies— Right to Maintain Scit. 

An alien enemy résident in liis own country is under disabillty durlug 
the war to instltute and maintain a suit in this oountiT, but this disabil- 
lty does not attaeli to alien enemies résident in this country. 

2. War ©=10(2) — Suit for Infringement of Patenï— Bffect dp War. 

A cause of action for infringement of a patent is indivisible, and where 
complainants in an infringement suit were partners and subjects of the 
German government, sonïe reslding in this country and some in Germany, 
on tlie déclaration of a state of war between the two countries, the court 
will not dismiss the suit wlthout préjudice as to the nonresident com- 
plainants, nor will it dismIss it entirely, but will stay it during the con- 
tinuance of the war. 

In Equity. Suit by F. Speidel and others against the N. Barstow 
Company. On motion to dismiss bill. Denied. 
See, also, 232 Fed. 617. 

Arthur P. Sumner, of Providence, R. L, for plaintififs. 
Cook & Cook, of Providence, R. I., for défendant. 

BROWN, District Judge. The case is before the court upon the 
following motion: 

"1. And now cornes the défendant herein and respectfully représenta to this 
honorable court that, as appears of record In the pleadings herein, the plain- 
tiffs are Fredrlch 'and Eugène Speidel, citlzens of the German Empire, and 
subjects of the German Emperor, and résidents of Pforzheim lu the Grand 
Duchy of Baden, and Wilhelnï Forstner and Walter Forstner, subjects of the 
German Emperor and résidents of Providence, Rhode Island. 

"2. That, as this honorable court has .ludlclal notice, a state of war now 
exists between Germany and the United States. 

"3. That the plalntiflfs herein are, therefore, alien enerndes, and are wlthout 
right to ask for or obtain the relief sought by sald bill while sald state of war 
continues. 

"Wherefore the défendant rooves that this action be abated, and that the 
bill of complalnt herein be dismissed wlthout préjudice." 

®=»For otber cases see same topic & KSY-NUMBER in ail Kejr-Numbered Digests & Indexes 
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The bill for infringement of letters patent 890,896 was filed Febru- 
ary 9, 1916, before the déclaration of a state of war. It allèges that 
the plaintiffs are the lawful owners of the patent, and are copartners 
in business under the firm name of F. Speidel Company, with a regu- 
lar and established place of business in Providence, R. I. It prays 
for an injunction, for an account of profits and damages, and also 
prays for threefold damages. 

[ 1 ] It is conceded by plaintiffs' counsel that an aHen enemy résident 
in his own country is under disability during the war to institute and 
maintain suit. That this disability appHes to Fredrich and Eugène 
Speidel seems well settled by authority. According to good authority, 
however, this disability does net attach to the alien enemy plaintiffs 
résident in this country. Story's Equity Pleading, §§ 51-53, 724; 
Cooper's Chancery Pleading, 246, 247; Story's Pleadings in Civil Ac- 
tions, pp. 10-12. See, also, a useful collection of authorities in "The 
Co-operator," June, 1917, p. 51 et seq. 

It is unnecessary, however, to review the authorities, in view of oui- 
conclusion as to the proper order in this case. 

[2] Assuming for the purposes of this motion that two of the 
plaintiffs are not under disability to sue, while two are under such 
disability by reason of their enemy nationality and their résidence in 
Germany, the plaintiff suggests that to préserve the jurisdiction of 
this court the bill may be dismissed without préjudice as to the non- 
resident plaintiffs. The resuit of this, however, would be to expose 
the défendants to two suits for the identical subject-matter, and, should 
the défendant prevail in the first suit, the decree would afford it no 
protection against a second. Furthermore, an injunction would inurc 
to the benefit of the nonresident as well as of the résident plaintiffs. 

It seems entirely impractical also to proceed to an accounting of 
damages and profits and to make a decree therefor, and possibly 
a decree for threefold damages, and to provide that it should not give 
to the nonresidents profits or damages to which, during war, they 
would hâve no right. 

The défendant is entitled to contest the validity of the patent in a 
single suit, and, if liable for profits and damages, there is but a single 
liability. The défendant could not bè called upon to pay two judg- 
ments for profits and damages, one upon a suit by the résident plain- 
tiffs, and one upon a suit by the nonresident plaintiffs af ter the termina- 
tion of war and of their disability. "The monopoly granted by letters 
patent is one entire thing and cannot be divided into parts," except 
as authorized by the patent laws. Waterman v. Mackenzie, 138 U. S- 
252, 255, 11 Sup. Ct. 334, 34 L. Ed. 923; Pope Mfg. Co. v. Gormully 
(No. 3) 144 U. S. 248, 12 Sup. Ct. 641, 36 E. Ed. 423. The plaintiffs, 
therefore, are asserting and the défendant denying an indivisible right; 
and the défendant can be liable only to a single money judgment for 
violation of that right. 

Thèse seem insuperable objections to a dismissal without préjudice 
to the plaintiffs, leaving two plaintiffs to proseCute the suit. But, even 
were equity rule 39 (198 Fed. xxix, 115 C. C. A. xxix) applicable, and 
if it could be read to confer upon this court a discrétion thus to pro- 
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ceed, such discrétion could not be so exercised as to expose the de- 
fendant to the burden and risks of two litigations and two judgments. 

The proper course in my opinion is that followed by Judge Speer 
in Plettenberg, Holthaus & Co. v. I. J. Kalmon & Co. (D. C.) 241 Fed. 
605, a case where ail the plaintiffs were alien enemies résident in Ger- 
many, and which seems specially appropriate in a case where there is 
Personal disability of some but not ail the plaintiffs — to suspend the 
suit and ail proceedings therein during the state of war, or until f ur- 
ther order. 

The défendant may présent a draft order accordingly. 



BABCOCK LUMBER & LANB CO. v. FERGUSON et aL 
(District Court, W. D. Korth Carolina. June 29, 191T.) 

1. JUDOMENT ©=5660 — ERRONECTJS JUDQMENT CONCLUSIVENESS. 

In a suit to remove a cloud from complainant's tltle to land alleged to 
be wlthin the Eastem District of Tennessee, défendants, claiming under a 
grant from ttie state of North Carolina, by plea in abatement and answer 
raised the issue that the land was situated la Korth Carolina, and thls 
issue was decided against them. Subsequently a pétition for a bill of re- 
view on the ground that undoubted testimony had been discovered that 
the land was In North Carolina was denled, and thè decree afflrmed by 
the Circuit Court of Appeals and the Suprême Court. Held, that the 
decree confirmed complainant's title to the land, though the land was east 
of the Une subsequently establlshed by the Suprême Court as the true 
llne between the two states. 

2. JUDGMBNT <S=»17(3) — PeOCESS TO SUPPORT — SUBSTITUTED SEEVICK. 

Where a decree was entered by default In the District Court for the 
Eastern District of Tennessee, af ter substituted service in North Carolina 
upon a résident of that state, who failed to appeal or plead, he was bound 
by the judgment 

3. QuiETiNG TnLE <S=7(2) — Oloud on TrrLE — Instruments Constituting 

Cloud. 

A deed from those claiming title to land which was declared void In a 
prier suit was a cloud upon the title to the land which should be removed. 

4. Advebse Possession <§=5lOO(l) — Extent of Possession — Extendinq Pos- 

session TO Boundaeies. 

A complainant in possession of ail lands wlthin a common boundary 
described in the bill in a suit In which his tltle was conflrmed was in 
possession of the whole of the land wlthin such boundary, unless an ad- 
verse possession to some designated part or parts had intervened, though 
the land conslsted of several distinct parcels, each clalmed by one of 
several adverse claimants. 

5. Adverse Possession <®=»74 — Couoe of Title^-Decbee Confibming Title. 

A decree purporting to confirm complainant's title to land in a suit to 
remove a cloud and successive deeds from those claiming under such 
decree were color of title, and uninterrupted possession thereunder for 
more than seven years gave title, even though the decree did not operate to 
conflrm the tltle. 

6. Infants <S=324 — Adverse Possession — Suspension by Inpancy. 

Where limitations had begun to run In favor of one in the adverse 
possession of land whlle a claimant of the land was living, the latter's 
death and the mlnority of Ma heirs did not affect the oi)eration of the 
statute. 

€=3For otber cases see same toplc & KEY-NUMBER In ail Key-Numbereâ Digests & Indexe* 
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In Equity. Suit by the Babcock Lumber & Land Company against 
J. W. Ferguson and another. Decree for complainant. 

Merrimon, Adams & Adams, of Asheville, N. C, for plaintiff. 
F. A. Sondiey and M. W. Brown, both of Asheville, N. C, for de- 
fendants. 

BOYD, District Judge. The facts in this case are substantially 
thèse : The complainant in this case dérives title under the decree in 
the Hebard Case, hereafter referred to, in the following manner: That 
is, Hebard sold and conveyed by deed the lands involved in the Ten- 
nessee suit to P. C. Blaisdell and others, on the 16th day of July, 1900; 
P. C. Blaisdell et al. sold and conveyed the lands to the Smoky Moun- 
tain Land & Lumber Company on the 28th day of January, 1901 ; and 
the last-named sold and conveyed them by deed to the Babcock Lum- 
ber & Land Company, the présent complainant, on the 8th day of May, 
1907. 

Charles Hebard filed a bill in equity against D. W. Belding and 
others, in the Circuit Court of the United States for the Eastern Dis- 
trict of Tennessee, on the 16th of January, 1896. Among the défend- 
ants named in the bill v(ras R. L. Cooper, of Cherokee county, N. C. 
Cooper was served with subpœna on the 30th day of March, 1896, 
under the provisions of the act of Congress authorizing substituted 
service. He failed to appear and answer, and a decree pro confesso 
against him was taken on the 14th day of August, 1896. 

The purpose of Hebard's bill was to remove cloud from title to 
about 40,000 acres oi lands alleged in the bill to be located in the East- 
ern District of Tennessee. Included within this 40,000 was 640 acres 
which was claimed by R. L. Cooper by virtue of grant No. 8573, issued 
by the state of North Carolina on May 26, 1888, and this last is the 
tract involved in this controversy, and which J. W. Ferguson and J. C. 
Blanchard claim to hâve purchased and to hâve title therefor at the 
time of the bringing of the présent suit. There were a number of 
small tracts or parcels of land claimed by various persons défendants, 
included withiti a common boundary of the land of which Hebard 
alleged that he was owner and in possession. 

A final decree was entered in the cause on the lOth day of June, 
1899, in which it was decided by the court that Hebard was the owner 
of the land within the boundary alleged, that he was is possession of 
the same, and that the several titles or interests claimed by the défend- 
ants were invalid and void, among such titles being the grant to R. L. 
Cooper. 

In the suit the location of the line between North Carolina and Ten- 
nessee was in controversy, made so by the averments in the bill ; but 
on the 9th of March, 1898, a plea in abatement was overruled, and then 
the issue was raised by the answer of one or more défendants, particu- 
larly in that of J. W. Cooper, who was the father of R. L. Cooper, and 
who also set up a claim to some part of the lands described in the bill. 
But the court held that the lands described in Hebard's bill were in the 
state of Tennessee, and, as before stated, decreed Hebard the owner 
and in possession, and that the claims of the défendants were void. 
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In 1909 a pétition was filed in the Circuit Court of the United States 
lor the Eastern District of Tennessee, praying for a bill of review, 
assigning especially as a basis for the prayer that undoubted testimony 
had been discovered af ter the entry of the decree showing that the true 
line between the states of North Carohna and Tennessee was farther 
west than Hebard's bill represented. 

In the meantime, in 1904, R. L. Cooper had died leaving a widow 
and two minor children, but the latter were made parties to the péti- 
tion by next friend. Pending this proceeding W. R. Hopkins and oth- 
ers became interested as owners of the lands claimed by the défendants 
in the original bill, and the Smoky Mountain Lumber Company be- 
came a party by reason of having purchased the lands embraced in the 
original bill, or at least a part of the same, f rom Hebard, in which pur- 
chase was included the tract now in controversy. 

Finally leave to file a bill of review was denied by the trial court on 
the 8th of September, 1909, and in a case stated, in Equity, D. W. 
Belding, M. M. Belding, A. N. Belding, Henry Stix, Nathan Stix, 
and others against Chas. Hebard, and in a case stated, William R. 
Hopkins and others against Chas. Hebard, an appeal from the déci- 
sion of the court denying leave to file a bill of review was taken to 
the United States Circuit Court of Appeals for the Sixth Circuit on 
the 29th of October, 1909. 

The principal basis, as before stated, upon which the bill of review 
was sought and insisted upon was "that the newly discovered évidence 
showed that the lands claimed by the complainant in the original case 
were to the east of the true boundary line between the states of North 
Garolina and Tennessee, and within the state of North Carolina, and 
not within the boundaries of the state of Tennessee, and for this rea- 
son the Circuit Court of the United States for the Eastern District of 
Tennessee was without jurisdiction over the said land or to détermine 
the title thereto." Upon this appeal the Circuit Court of Appeals af- 
firmed the ruling of the trial court (194 Fed. 301, 114 C. C A. 261), 
and thereupon the case was carried to the Suprême Court of the United 
States, which latter court at October term, 1914, affirmed the décision 
of the Circuit Court of Appeals (235 U. S. 287, 35 Sup. Ct. 26, 59 L. 
Ed. 232) ; and at the said term the case instituted by the state of North 
Carolina against the state of Tennessee, having for its purpose the 
definite détermination and settlement of the true line between the two 
states, was determined (235 U. S. 1, 35 Sup. Ct. 8, 59 L. Ed. 97), lo- 
cating the true line between the states farther west, so as to leave a 
part, if not ail, of the lands involved in the original Hebard bill on the 
North Carolina side of the line, and within this part was included the 
tract claimed by R. L. Cooper, and which is the subject of the présent 
controversy. 

[1] Upon thèse facts the court hère is called upon to détermine 
whether or not the decree in the Hebard Case in the United States 
Circuit Court for the Eastern District of Tennessee had the eflFect to 
confirm the title of Hebard to the land described in his bill ; notwith- 
standing, it was afterwards ascertained, when the true line between 
the states of North Carolina and Tennessee was established, that a 
243 F.— 40 



626 248 FEDERAL REPORTER 

part of the lands were in North Carolina, and particularly, as before 
stated, that part of it now in controversy hère. 

After mature considération, I hâve corne to the conclusion that un- 
der the law as declared by the Circuit Court of Appeals in this circuit, 
in the case of Anderson et al. v. Elliott, 101 Fed. 609, 41 C. C. A. 521, 
the complainant is the owner of the Cooper tract, and that défendants, 
who claim under R. L. Cooper, are estopped by the Hebard decree 
to deny complainant's title. In that case Stevenson and others, in a 
suit against Lovingood and others, brought in the Circuit Court of the 
United States for the Eastern District of Tennessee, obtained judg- 
ment for the possession of certain lands alleged to be situated in Mon- 
roe county, Tenu. Among the défendants was Jasper Fain, whom it 
was afterwards discovered lived in Cherokee county. He was brought 
into court by substituted process, under the provisions of the act of 
Congress of March 3, 1875, c. 137 (18 Stat. 470), but he did not appear 
or file answer or other pleading. The case proceeded to judgment, and 
the plaintiflf was declared to be the owner of the lands described in 
the pleadings, and the claims of title set up by défendants were de- 
clared invalid. The land which Fain claimed and which was involved 
in the suit turned out, upon a settlement of the true line between North 
Carolina and Tennessee, which took place after the judgment in the 
suit referred to above, to be in North Carolina. Execution was issued 
to dispossess Fain, and the marshal for the Eastern District of Ten- 
nessee proceeded with the process for the purpose of ousting him; 
but when he went to the premises of Fain he agreed to vacate later on 
if he was allowed to remain undisturbed at that time. After that Fain 
declined to vacate, and the marshal, with a posse, came again with the 
writ of possession, and went upon the lands for the purpose of execut- 
ing it, when Fain caused him and his posse to be arrested upon a war- 
rant issued by a justice of peace of Cherokee county, for, as was charg- 
ed in the warrant, unlawful and malicious trespass, a proceeding îound- 
ed upon a statute of the state of North Carolina. The offense alleged 
against the officers was based on the fact that they went upon the lands 
for the purpose of executing a writ issued f rom the state of Tennessee. 

When under arrest thèse officers sued out a writ of habeas corpus 
from the judge of the United States District Court for the Western 
District of North Carolina, who upon a hearing refused to discharge 
them, and an appeal was taken to the Circuit Court of Appeals for 
the Fourth Circuit, where the décision of the District Judge was re- 
versed, and the petitioners for thé habeas corpus discharged. The 
opinion in this case, which is Anderson et al. v. Elliott, reported in 101 
Fed. 609, 41 C. C. A. 521, particularly décides the principal question 
în the case now in hand. The second paragraph of syllabus reads as 
follows: 

"A défendant' personally served with process In a suit in a fédéral court to 
recover land, who makes default, Is bound by a Judgment thereln awarding 
possession of the land to the plalntlflf, and he cannot attack its validity on the 
ground that the land is situated in another state, and beyond the jurlsdictlon 
of the court, where the boundary Une between the two states Is in dispute, by 
instituting proceedings In the courts of the state in which he claims to réside, 
and causing the arrest of the marshal therein for attempting to exécute such 
judgment," 
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His honor, Judge Gofï, then the presiding judge of the Circuit 
Court of Appeals for the Fourth Circuit, delivering the opinion, in 
the course of it, uses the f ollowing language : 

"It appears from the évidence that for some years past a controversy bas 
existed, at the point where said land is located, as to the true boundary Une 
between tlie states of North Carolina aud Tennessee, and it seems that the 
autborities of both of those states hâve claimed and exerclsed authority and 
jurisdietion over the land in controversy. The plaintitts in said suit claimed 
title to the land tinder grants issued by the state of Tennessee, and in their 
blU they alleged that it was located within the boundaries of that state, and 
that it was within the jurisdictlon of the United States Circuit Court for the 
Northern Division of the Eastern District of that state. That court found. 
as a matter of fact, that the land was within its iurisdiction, and decreed that 
the plaintllïs were entitled to the possession of the same. It is needless, so 
far as the questions now at issue are involved, for us to consider the charac- 
ter of said suit, whether it was instituted on the equity or the law side of 
the court, and whether or not the proceedings therein were regularly con- 
dueted, for the reason that, so far as the parties now bel'ore us are coucerned, 
they are bound by the decree rendered therein. Clear it is that said court bas 
iurisdiction of such suits — a jurisdiction expressly granted by statute — aud 
equally clear is it that ail the pai-ties to the controversy were regularly be- 
fore it. The défendants to the suit could bave made the défense before that 
court whlch they désire now to make in this i)roceeding — that is, that the land 
as a matter of fact is situated In North Carolina, and not in Tennessee — but 
for reasons of their own they failed to do so, and they will not now be per- 
niitted to raise that question." 

As I see it, the décision of the Suprême Court in the case of North 
Carolina v. Tennessee, 235 U. S. 1, 35 Sup. Ct. 8, 59 L. Ed. 97, whilst 
not deciding the point directly, re-enforces and gives strength to the 
foregoing quotations from the opinion in Anderson et al. v. Elliott; 
for as stated in the facts, at the same term of the Suprême Court at 
which the state line case was decided, the pétition for review in the 
Hebard Case was pending on appeal from the Circuit Court of Appeals 
for the Sixth Circuit, and the décision of the Court of Appeals de- 
nying leave to file a bill of review was affirmed. In the concluding 
paragraph, in the latter case, Mr. Justice McReynolds, who delivered 
the opinion of the court says : 

"Notwithstanding our conclusion In the proceeding between the states of 
North Carolina and Tennessee, -where the established facts in respect to the 
location of the dividing line were for the most part the same as those dis- 
closed in the record now before us, we thlnk the decree of the Circuit Court of 
Appeals was right, and it Is aceordingly affirmed." 

In the course of the hearing of the présent case, the question was 
raised by the défendants as to the validity of what is known as sub- 
stituted service of process from the fédéral courts. I think that the 
case of Anderson et al. v. Elliott, supra, settles that question also, at 
least as to this circuit ; for in the opinion will be found the foUowing : 

"AU of the défendants to said suit were duly served with process wlthla 
the district where the suit was brought and in whlch they resided, except Jas- 
per Fain. As to him service was made under the provisions of section 8 of the 
judlciary act of March 3, 1875 (chapter 137, 18 Stat. 470 [Comp. St. 1916, $ 
1039]). The défendants were ail regularly summoned to appear, and ample 
tlme was given them, as requlred by law and the practice thereunder, m 
whlch to plead, and take ail proper steps to protect their interests, as the 
same were aftected by said wrlt." 
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[2] I go furtlier, and say that, taking the law as I understand it to 
be declared in the case of Anderson et al. v. Elliott, that where a de- 
cree was entered by def ault in, Tennessee, • af ter substituted service 
iipon the défendant who fails to appear or to plead and permits judg- 
ment by default, he is thereafter bound by such judgment. 

[3] Adopting this view, the decree in the Hebard Case puts an end 
to the North Carolina grant to Cooper, under which the défendants in 
the présent case claim; and in view of the fact that the défendants 
hère hold a deed from those claiming title under the North Carolina 
grant, which was declared void in the Hebard Case, I am of the opinion 
that this deed, so derived, itself constitutes a cloud upon complainant's 
title which should be removed, and that the deed held by défendants 
should be delivered up to be canceled. 

[4] Now, coming to the question of possession which has entered 
into this case. It was ascertained as a fact, and so declared by the 
Circuit Court of the Eastern District of Tennessee in the Hebard Case, 
that the complainant was the owner and in possession of ail of the 
lands within a common boundary set out in the bill. The court must 
necessarily hâve taken this view, otherwise a bill to remove cloud from 
title would not hâve been sustained. The complainant, therefore, be- 
ing in the possession within a common boundary surrounding the en- 
tire land, was in the possession of it in its entirety, or, in other words, 
was in possession of the whole of it, unless an adverse possession of 
some designated part or parts of it had intervened. The mère fact 
that there are several distinct parcels, each claimed by one of several 
défendants, would not affect, in my opinion, the question. If this be 
true, then the possession of the whole body of land of which Hebard 
was declared to be the owner began at least as far back as the entry 
of the final decree in the Hebard Case, which was in 1899. 

[5] I find no sufificient évidence to warrant the conclusion that this 
possession beginning at that time has been interrupted. The Hebard 
decree, even if it did not confirm title to the lands, I think was color 
of title ; and it is my view of the law, f urther, that the successive deeds 
from Hebard to Blaisdell, from Blaisdell to the Smoky Mountain Land 
& Lumber Company, and from the latter to the présent complainant, 
are ail color of title, and the possession under thèse instruments be- 
ginning, as stated, at the time of the decree, and continuing uninter- 
ruptedly for more than seven years from the beginning of the pos- 
session to the bringing of this suit, that the title of the complainant 
had by law ripened when the bill was filéd. 

[ 6 ] The point is made that when R. L. Cooper died his children and 
heirs at law were minors, and that the statute of limitations would not 
run as against them ; but the statute having begun to run at the time 
of the entry of the Hebard decree, whilst Cooper was living, then the 
fact of his death, and that his heirs were, minors, would not affect its 
opération — in other words, that it would continue notwithstanding such 
intervention. 

li the views 'expressed are consistent with the law, then the com- 
plainant would be the owner of the lands in controversy whether the 
Hebard decree confirmed title or not, an4 the bill in the présent case 
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allèges actual possession on the part of complainant, and the answer 
of the défendants, as I construe it, practically admits that averment. 
So that in any view of it, according to the law as I understand it, 1 
am constrained to hold that the complainant is the owner and in pos- 
session of the land in controversy, and that défendants' claim to title 
is fîctitious and void ; therefore it is declared by the court now to be 
a cloud upon complainant's title. 

A decree will be drawn in accordance with the views herein ex- 
pressed. 
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McTIGHE IMP. CO. v. SAMK. 

(District Court, N. D. Ohio, E. D. May 5, 1917.) 

Courts <s=>,^47 — Fédéral Courts — Pleading — Skt-Off and Couxterclaim. 

The purpose of the provision of eqnity rule .'50 (201 Fed. v, 118 C. G. A. 
V) pennitting a défendant in his answer to "set ont any set-ofi: or 
counterclaim against the plaintiff which mlght be the subject of an In- 
dependent suit in equity agaiii.st him" is to simplify pleading only, and 
not to create a new equity practice, and it does not authorize tlie setting 
out of any cause of action cognizahle in equity, regardless of whether 
or not it is a proper subject of set-oiï or counterclaim. 

In Equity. Suits by the Ohio Brass Company and by the McTighe 
Improvement Company against the Hartman Electrical Manufacturing 
Company. On motions to strike counterclaim from answers. Mo- 
tions granted. 

Brown, Nissen & Sprinkle, of Chicago, 111., for plaintiffs. 
Albert Lynn Lawrence, of Cleveland, Ohio, for défendant. 

WESTENHAVER, District Judge. Thèse two suits are based upon 
the same patent, alleging infringement by the défendant. The answers 
deny infringement and challenge the validity of the patent sued on. 
In addition thereto each answer pleads a counterclaim as foUows : 

"And this défendant pleads, by way of counterclaim, that the plaintiff in- 
dividually and acting in conspiraey with its putative licensee, Ohio Brass 
Company, of Mansfield, Ohio, and others unlinown to the défendant, has dam- 
aged and is damaglng this détendant, by unlawful and unfounded threats of 
suit against its c-ustomers, and by unfair compétitive methods and business 
practices, ail with respect to said 'Simplex Bond,' to au extent not yet ascer- 
tained by this défendant, but hère alleged in excess of the statutory amount 
of three thousand dollars (.^îS.OOO), exclusive of interest and costs, and it there- 
fore prays an accounting and recovery of the actual damages incurred." 

Thèse motions are to strike out this counterclaim, and three grounds 
are urged in support thereof : 

(1) That thèse allégations are not sufficient to state an équitable 
cause of action. 

(2) That the facts contained therein, even if amplified and properly 
pleaded, would state an independent cause of action in equity and not 
a counterclaim within the meaning of the second part of new equity 
rule 30 (201 Fed. V, 118 C. C. A. v). 

4=}For othei casea see same topic & KKY-NUMBER in ail Key-Numbered Digesta & Indexes 
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{3) That the cause of action therein contained being cognizable in a 
fédéral court only because of diversity of citizenship, and the plain- 
tiff not being an inhabitant of the Northern district of Ohio, but of 
New Jersey, this court cannot take jurisdiction without the consent or 
waiver by plaintiff of his privilège of being sued in his home district. 

An exhaustive examination of the authorities was made by me 
shortly after the argument and submission of thèse motions. I hâve 
found them to be in conflict, and hâve withheld an announcement, in 
the hope that I might find time to write and file a suitable opinion. 
However, not finding sufficient time so to do, I am now filing this an- 
nouncement and mémorandum in order not to delay parties in prepar- 
ing for trial. 

Manifestly the first objection is well taken. The counterclaim, as 
pleaded, consists primarily of a few conclusions of law and fact. It 
does not set forth operative facts sufficient to constitute a cause of ac- 
tion. 

I am of opinion that the motions should also be sustained on the 
second ground. It is upon this proposition that the authorities are 
in hopeless confîict, and an attempt to reconcile them is manifestly 
impossible. A large number of fédéral judges construing and inter- 
preting the latter part of new equity rule 30 hâve reached a conclu- 
sion which requires this motion to be granted, while a number of oth- 
ers hâve reached the opposite conclusion. I am of opinion that the 
weight of reason and argument is with the former group, and hâve de- 
cided to adopt that ruling and adhère to it until a différent ruling is 
made by some tribunal whose authority is controlling upon me. 

The line-up of fédéral judges in favor of the ruling now being made 
is as follows: In Terry Steam Turbine Co. v. B. F. Sturtevant Co. 
(D. C.) 204 Fed. 103, Circuit Judge Dodge ; in Williams Patent Crush- 
er & P. Co. V. Kinsey Mfg. Co. (D. C.) 205 Fed. 375, District Judge 
Hazel ; in Vacuum Cleaner Co. v. American Rotary Valve Co. (D. C.) 
208 Fed. 419, Circuit Judge Lacombe ; in Adamson v. Shaler (D. C.) 
208 Fed. 566, District Judge Geiger ; in Atlas Underwear Co. v. Coop- 
er Underwear Co. (D. C.) 210 Fed. 347, District Judge Geiger (reit- 
erating his holding in 208 Fed. 566) ; in Klauder-Weldon Dyeing Ma- 
chine Co. v. Giles et al. (D. C.) 212 Fed. 452, Circuit Judge Dodge 
(reiterating holding in 204 Fed. 103) ; in Sydney v. Mugford Printing, 
etc., Co. (D. C.) 214 Fed. 841, District Judge Thomas ; and in Christen- 
sen V. Westinghouse Traction Brake Co. (D. C.) 235 Fed. 899, Dis- 
trict Judge Thomson. The best statement of the reasons for the hold- 
ing made in thèse cases is by Judge Thomson in the case last cited. 

The line-up against the ruling is as follows: In Marconi Wireless 
Telegraph Co. v. National, etc., Co. fD. C.) 206 Fed. 295, District 
Judge Chatfield; in Salt's Textile Mfg. Co. v. Tingue Mfg. Co. (D. C.> 
208 Fed. 156, District Judge Martin; in Electric Boat Co. v. Lake 
Torpédo Boat Co. (D. C.) 215 Fed. 377, District Judge Rellstab. 

The contention is made that in United States, etc., Boit Co. v. 
Kroncke Hardware Co., 234 Fed. 868, 148 C. C. A. 466, the Circuit 
Court of Appeals, Seventh Circuit, adhères to the ruling of the cases 
last cited. The Circuit Court of Appeals was reviewing the judgment 
of Sanborn, District Judge, in the same case, reported 216 Fed, 186„ 
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and reversée! Judge Sanborn's décision on jurisdictional grounds only. 
A careful examination of both opinions convinces me that attention 
was given almost entirely to tlie jurisdictional question involved, name- 
\y, whether a counterclaim might thus be brought into the case with- 
out diversity of citizenship, or some other grounds of fédéral jurisdic- 
tion, and not upon the true meaning and construction of new equity 
rule 30. I do not regard the décision as giving any substantial sup- 
port to the defendant's position. 

That part of new equity rule 30 involved is as follows: 
"The answer must state In short and simple fonn any counterclaim arlslng 
eut of the transaction whleh Is the subject-matter of the suit, and may, wlth- 
out cross-blll, set out any set-off or counterclaim agalnst the plalntiff 
which might be the subject of an Independent suit in equity agalnst him, and 
such set-ofC or counterclaim, so set up, shall hâve the same effect as a cross- 
suit, so as to enable the court to pronounce a final judgment In the same 
.suit both on the original and cross-elalms." 

This rule w^as intended to simplify equity pleading, and not to revo- 
lutionize equity practice. Ail agrée that it cannot enlarge the jurisdic- 
tion of a fédéral court, or of a court of equity. The set-off or coun- 
terclaim must manifestly, therefore, be one cognizable in a court of 
equity; that is, it must be such as could be made the subject of an in- 
dependent suit in equity. Manifestly, also, the jurisdiction of the féd- 
éral court canno-t be enlarged by this rule. Obviously, it seems to me, 
the purpose of this rule was to simplify pleading only, and not to cre- 
ate a new equity practice, and thus permit, under the guise of setting 
up a set-ofï or counterclaim, the bringing f orward of any matter which 
will make an independent cause of action cognizable in equity. 

Attention is directed to the permissive, or latter, part of the rule. 
The défendant may, without cross-bill, set up any set-ofï or counter- 
claim, and a pleading in that form shall hâve Ùie same efïect as a 
cross-suit. The intention, it seems obvious, was to dispense with the 
formai cross-bill, or the formai cross-suit, but not to change or to en- 
large the practice and jurisdiction of equity. 

The reply is made that this construction restricts the permissive part 
of the rule, so that it has no greater effect than the mandatory or pre- 
ceding part. This does not follow. The mandatory counterclaim is 
obviously a substitute for the common-law remedy of recoupment, and 
is intended to be strictly so limited. The permissive part is intended to 
provide for the set-off and the statutory counterclaim previously cog- 
nizable in equity. Equity had jurisdiction whenever équitable rea- 
sons existed to entertain a suit to protect the right of set-ofï. A coun- 
terclaim is of statutory origin and has no well-defined meaning. Its 
nature and extent differ in différent states. One characteristic of à 
counterclaim common to ail jurisdictions, however, is that it is a mat- 
ter to be brought forward as an answer to and in extinguishment of 
the claim made by the plaintiff, and it dîffers from the common-law 
recoupment chiefly in that the défendant, asserting a statutory counter- 
claim, is permitted, not only to extinguish the plaintiff's claim, but to 
recover judgment for the excess, if any, due him. 

The minority reasoning construes set-off or counterclaim as syn- 
onymous with cause of action cognizable in equity, as thèse words are 
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used in equity ruie 26 (201 Fed. v, 118 C. C. A. v). If the framers of 
this rule had intended this conséquence, they could easily hâve ex- 
pressed that intention by using the words "cause of action cognizable 
in equity," instead of "a set-off or counterclaim which is the subject of 
an independent suit in equity." There is a wide différence between a 
cause of action cognizable in equity and a set-off or counterclaim which 
may be the subject of an independent suit in equity. The minority rea- 
soning ignores this distinction. It breaks down ail différence between 
a cause of action cognizable in equity and a set-off or counterclaim. 

Such in brief are the reasons making for the majority contention, 
and which hâve led me to sustain the motions on this ground. This 
conclusion renders unnecessary a considération of the third ground. 
An exception may be noted on behalf of the défendant to this ruling. 



In re H. & L. JARMTJLOWSKY. Ex parte BORTZ. Bx parte 
ATTIE BROS. 

(District Court, S. D. New York. July 14, 191T.) 

1. Banks and Banking i©=»159 — Deposit of Checks— Bffect. 

Where cheoks indorsed in blank are flejw.çited with a bank, and aîi im- 
médiate crédit is entered in the passbook to tlie depositor, the cheeks at 
once become the property of the bank, Imt the bank's right to the checka 
dépends upon the deposltor's immédiate and uneondltlonal right, not nïere- 
ly as a favor, to draw upon the deposit, and, if the depositor did not hâve 
snch right until collection, the bank did not become the owner; hence a 
bank does not become the owner of cheeks deposited wlth it, wliere the 
passboolc expressly declared that deposits of cheeks should not be drawa 
against until collected. 

2. Banks and Banking (©=j]59 — Deposit of Ciiecks— Effect. 

Where the pnssbook of a depositor declared that deposits of cheeks 
should not be drawn upon until collection, the bank does not become the 
owner of cheeks deposited wlth it, unless such rule is expressly waived, 
and the depositor given the right to draw at once, though the depositor 
may be allowed to draw on aucb. deposits as a matter of grâce. 

3. Banks and Banking ©=5l66(2) — Deposits— Rights of Depositor. 

Where prlvate bankers, at the tlme they received deposits of cheeks, 
knew of their insolvency, and such cheeks were not collected until after 
possession of their assets was taken by the bank examiner, the receiver, 
appointed by the bankruptcy court, cannot, the cheeks having been sub- 
sequently collected, retain the proceeds as against the depositors. 

In Bankruptcy. In the matter of the bankruptcy of H. & L. Jar- 
mulowsky. Ex parte pétitions by Benjamin Bortz and Attie Bros., 
opposed by the receiver. Order for petitioner on the Bortz pétition, 
and for référence on the Attie Bros, pétition. 

This cause cornes up upon pétitions by depositors of two private bankers 
hitherto doing business In the clty of New York, under the followlng clrcum- 
stances: The petltioners opened accounts with the private bankers some 
time before May 10, 1917, on the opening of which they received passbooks 
which contained as part of tlie conditions under which the account should 
be kept, the following language: "Deposits of curreney or coin may be 
drawn against after deposit, but deposits of cheeks shall not be drawn against 
until collected." On the lOth of May the depositors deposited certain cheeks 

i@=3F0T otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeats & Indexe» 
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in thelr aceount witli the private bankers and received ImBiediate crédit in 
tiielr passboolîs for the same. Tlie checlcs were in each case drawn by per- 
SODS otlier tlian depositors, and were niade payable, some in tlie city of New 
Yorls, and some vvithout. Notliing appeared on tlie deposit to indicate whether 
or not tbe depositor was to bave tbe rijçlit immediately to draw upon the 
chectîs, and that cpiestion is to be determined upon the bare facts as stated. 
On May 11, 1917, the banlc examiner of the state of New York took posses- 
sion of the iissets of the private bankers, who never opened their doors after 
May lOth. The checks so deposited on the lOth were not coUected until the 
llth or later, and the petitioners now claim that the bankers received them 
as trustées, and for collection only, and that they are entitled to the proceeds 
of the collection in the liands of the receiver. 

The respondent, who is the receiver, appointed after the state superintend- 
ent of banks toolc possession, files an aftidavit alleging that the rule contained 
in the passbooks was expressly waived by one of the petitioners, Attie Bros., 
and that It was custoniary for the bankrupts to allow their regular business 
custoniers to withdraw nioney against uncollected checlis. The petitioners 
likewise allège that the bank was insolvent, and known to the private (tank- 
ers to be insolvent, on May lOth, wheu the checks were received. 

Norman M. l'ehr and Virginius V. Zipris, both of New York City, 
for petitioners. 

Milton M. Sittenfîeld, of New York City, for receiver. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1, 2 I The question as stated in St. Louis & San Francisco Railroad v. 
Tohnston, 133 U. S. 566, 576, 10 Snp. Ct. 390, 33 h- Ed. 683, is in prin- 
ciple only a c|uestion_ of fact ; i. e., whether the bank, on receiving the 
check, intended to become the owner and give the depositor an im- 
médiate crédit, or whether the intent was that the bank should hold the 
checks for collection, and that the depositor should hâve no crédit until 
the proceeds were received. It is pretty generally accepted law that, 
where nothing appears but the receipt of the checks indorsed in blank 
or for deposit, and an immédiate crédit in the passbook to,the deposi- 
tor, the checks at once become the property of the bank and cannot be 
followed. Metropolitan National Bank v. Loyd, 90 N. Y. 530; Lyons 
V. Union Exchange Bank, 150 App. Div. 493, 135 N. Y. Supp. 121 ; Cra- 
gie V. Hadley, 99 N. Y. 131, 133, 1 N. E. 537, 52 Am. Rep. 9 (obiter) ; 
St. Louis & San Francisco R. R. Co. v. Johnston (C. C.) 27 Fed. 243 ; 
Brooks V. Bigelow, 142 Mass. 6, 6 N. E. 766. The bank's right, how- 
ever, dépends upon the depositor's immédiate and unconditional right, 
and not merely as a favor, to draw upon the deposit, and if it appears 
that the depositor did not bave such right until collection the bank does 
not become the owner. Scott v. Océan Bank, 23 N. Y. 289; King v. 
Bowling Green Trust Co., 145 App. Div. 398, 129 N. Y. Supp. 977; 
Beal V. Somerville, 50 Fed. 647, 1 C. C. A. 598, 17 L. R. A. 291 ; Re 
State Bank, 56 Minn. 119, 57 N. W. 336, 45 Am. St. Rep. 454; Bal- 
bach v. Frelinghuysen (C. C.) 15 Fed. 675. Beal v. Somerville, supra, 
indeed, throws a little doubt upon the gênerai rule, and seems to imply 
that the presumption is that the bank receives for collection unless the 
contrary appear. Where the checks are indorsed for collection only 
thé case is of course beyond any question ; for examplë, in Balbach v. 
Frelinghuysen, supra, where the indorsemént was for collection, but 
the depositor could draw at once, the indorsemént prevailed. 
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[3] Applying thèse rules to the case at bar, it îs quite clear that 
the private bankers would hâve become the owners of the checks at 
once, but for the provision in the passbook, "Deposits of checks shall 
not be drawn against until collected." In Attie Bros.' case, the receiver 
allèges that this provision was waived and that the depositor was ex- 
pressly given the right to draw at once. It will not be enough, however 
merely to show that the bank had permitted the depositors to draw. 
Nothing short of an agreement, express or implied by the course of 
dealing, to modify the passbook, will answer. On this issue of f act the 
receiver is entitled to be heard, and there must be a référence. At the 
time of the référence, if the receiver makes good his claim that the 
provision in the passbook was expressly modified, it will hâve to be de- 
termined whether the private bankers were insolvent, and knew of their 
insolvency at the time of receiving the checks. If so, under well-estab- 
lished principles, the receiver cannot hold the proceeds. 

The order will be for the petitioner on the Bortz pétition, and for a 
référence on the Attie Bros, pétition. The matter of the rent deposit 
was disposed of on the argument. 



In re AAKONS. 

(District Court, D. New Jersey. July 18, 1917.) 

Bankrupict <Sx=>38.'5 — Composition — Pboof of Olaims. 

Bankr. Act July 1, 1898, c. 541, i 12, 30 Stat. 549 (Oomp. St 1916, f 
9596), déclares that, on a confirmation of a composition, the considération 
shall be distrlbuted as the judge shall direct, and the case dlsmlssed, but, 
that when the composition is not eonflrmed, the estate shall be adminls- 
tered in bankruptcy as provided. The section, though requlring an ex- 
amlnation of the bankrupt in open court, or at a meeting of his credltors, 
and the fiUng of schedule of ils property and llst of bis credltors, does 
not require proof of claims. Section 57n (Comp. St. 1916, | 9641) dé- 
clares that claims shall not be proved against an estate subséquent to 
one year after adjudication. Bcld, that such section obviously does not 
apply to compositions, and, the matter being left for bankruptcy court tO' 
détermine In accordance wlth équitable principles, a créditer, listed as 
such, who dld not prove his clalm vvithin a year, uiay thereafter apply tO' 
the court and partlcipate in funds deposlted wlth the clerk for composi- 
tion, for, funds having been depo.sited by the bankrupt for payment cl 
such claim, It would be manifestly inéquitable to allow the bankrupt tO' 
defeat payment of the claim, because it was not proven. 

In Bankruptcy. In the matter of the bankruptcy of Michael Aarons. 
Application of J. W. Sullivan & Co., a corporation, to participate in 
funds deposited for composition, notwithstanding petitioner's failure 
to prove its claim within one year from adjudication. Petitioner al- 
lowed to prove claim and participate in fund. 

Bilder & Bilder, of Newark, N. J., for applicant. 
Barney Larkey, of Newark, N. J., for trustée. 

DAVIS, District Judge. An involuntary pétition in bankruptcy was 
filed on March 4, 1915, against the bankrupt in the above-stated cause, 

(S=»For otber cases see same toplc & KKY-NUMBEK In ail Key-Numbered Digeats & IndezM 
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upon which he was adjudicated a bankrupt on the following day. On 
March 8, 1915, the bankrupt filed his schedules in bankruptcy, included 
in which was the claim of the said corporation, an unsecured creditor, 
for the sum of $542.54. The bankrupt made an oflfer in composition 
to his creditors of 40 per cent., 20 per cent, in cash and 20 per cent, 
in notes. A dividend of 20 per cent., declared by the référée March 
19, 1915, did not include the claim of the corporation, because it did 
not prove its claim against the bankrupt within one year after the 
adjudication, assuming that, since this was a matter in composition 
and the offer of the bankrupt included the claim, the dividend, in ac- 
cordance with the schedules and offer of the bankrupt, would be paid 
without the necessity of proving the claim. Sufficient money was de- 
posited with the clerk to pay the per centum offered on this claim, 
as well as on others which were proved within the year after ad- 
judication. The question to be determined is whether or not the fail- 
ure to prove a claim included in the bankrupt's schedules, and not dis- 
puted, in a composition in bankruptcy, within one year from the ad- 
judication, forfeits the right to share in the offer made by the bank- 
rupt. 

Neither the Bankruptcy Act nor the rules of this court in terms pre- 
scribe the time within which a claim must be proved in a composition 
case. The provision of section 57n of the act, it would seem, does 
not apply to composition cases. Section 12 of the act provides that: 

"Upon the confirmation of a composition, the considération shall be dls- 
trlbuted as the judge shall direct, and the case dismissed. Whenever a com- 
position is not conflrnied, the estate shall be administered in bankruptcy as 
herein provided." 

In composition cases, the act provides certain things which must 
be donc, such as examination of the bankrupt in open court, or at a 
meeting of his creditors, the filing of the schedule of his property and 
list of his creditors, etc. ; but in such cases it has left to be adminis- 
tered by courts of bankruptcy, in accordance with équitable principles, 
many détails, among which is the distribution of the considération, 
composition fund, and proof of claims set forth in the schedules of 
the bankrupt. 

In the absence of fraud or mistake, the bankrupt is bound by his 
schedules. There is no intimation of fraud or mistake in connection 
with the claim in question. It is not disputed by the bankrupt. One 
of the conditions upon which confirmation of the composition was 
made, and the passing of the estate back into the hands of the bank- 
rupt, was the agreement of the bankrupt to pay 40 per cent, of the 
claim in question along with the other claims. The court recognized 
this claim and had ail the essential éléments thereof before it. The 
money with which to pay the same was deposited with the clerk of 
the court and is now in his hands. The bankrupt in effect says : 

"True, I included this claim in my schedules, do not dispute its eorrectness, 
and agreed to pay 20 per cent, thereof In cash, and in conséquence had my 
estate returned to me; but the claimant did not prove his claim within one 
year, and therefore I should not be compelled to pay it, although I made no 
-such condition In my offer." 
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This would be most inéquitable. It would doubtless be a better prac- 
tice for the creditors to prove their claims, and to do so within one 
year; but as Judge Coxe in the case of In re Basha & Son, 29 Am. 
Bankr. Rep. 225, 200 F. 951, 119 C. C. A. 335, said with référence to 
a créditer in a similar situation : 

"Was not the bank excusable for not havlng flled a formai proof ? \Ve tbinl; 
it was, and that the court should hâve permltted It to be flletl mine pro tune." 

The claim may be proved at this time, and payment will be ordered. 
in accordance with the application, upon filing of the claim. 



SANDS et al. r. JAMES OARRUTHERS & CO., Limited. 
(District Coui-t, S. D. New York. July 11, 1017.) 

OOUBTS <©=321— FEDERAI- COUBTS— JURISDICTION— SUITS BeTWEEN CiTIZENS 
AND ALIESS — ASSIGNEES. 

Under Judlclal Code (Aet Marth .3, 1911. c. 231) § 24, par. 1, .36 Stat. 
1091 (Comp. St. 1916, § 901), providing that no District Court shall hâve 
cognlzance of any suit upou any chose in action, in favor of any assignée, 
unless suc-h suit mlght hâve been pi-oseeuted in sucli «:t>urt to recover 
upon such chose In action, if no asslgnment had beeu inade, vvhere aliens 
assigned a claim against a Canadian eoii-ioratlori for breach of contract to 
a citizen of New York, a suit l>y hls admlnistriitors was within the ju- 
risdiction of the District Court, as the court would hâve had jurlsdiction 
of a suit by the alien's administrators, if citlzeus, and the imputed in- 
capacity of the assignée could not hâve a greater effect than the original 
incapaclty of the assiguor. 

At Law. Action by Esther H. S'ands and another, administrators of 
the estate of Willard J. Sands, deceased, against James Carruthers & 
Co., Limited. On motion to remand. Motion denied. 

Motion by the plaintifïs to remand for lack of jurlsdiction under the 
f ollowing circumstances : A firm of Belgians made a contract for the 
sale of wheat with a Canadian corporation. After an alleged breach, 
the Belgian firm assigned the chose in action to one Sands, a citizen 
and résident of New York. The plaintifïs, who are Sands's adminis- 
trators, and résidents and citizens of New York, sued the défendant in 
the state court; the défendant removed on the ground of diversity of 
citizenship, and the sole question raised is whether, under section 24, 
par. 1, and section 28, of the Jùdicial Code (Comp. St. 1916, § 1010) 
the fact that Sands's assignors were aliens bars this court of jurlsdic- 
tion. 

Gordon S. P. Kleeberg, of New York City, for the motion. 
Henry B. Potter and Frédéric G. Bastian, both of New York City, 
opposed. 

LEARNED HAND, District Judge. It has been accepted law since 
Chappedelaine v. Dechenaux, 4 Crançh, 306, 2 L. Ed. 629, that the re- 
striction in section 24, paragraph 1, does not cover the dévolution by 
opération of the law of a chose in action f rom a testator to his executor ; 
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such officers are not "assignées." The point was somewhat summarily 
considered in Chappedelaine v. Dechenaux, supra, but it was deliberate- 
ly passed on in Childress v. Emory, 8 Wheat. 642, 5 L. Ed. 705. On 
the other hand, the word "assignment" is very literally con.sidered, and 
an assignment by opération of law is held to be within the restriction, 
if the grantees are called "assignées." Sere v. Pitot, 6 Cranch, 332, 3 
L. Ed. 240. In Mayer v. Foull<rod, Fed. Cas. No. 9,341 (1823), Justice 
Washington and Judge Peters held that the Circuit Court had jurisdic- 
tion in a case precisely like this, except that it was a legacy which was 
assigned. The assignée was a citizen of Maryland, and so were his 
executors. The défendant was a citizen of Pennsylvania, and it did not 
appear whether or not the legatees were citizens of Pennsylvania, 
which must affirmatively hâve appeared if the fact was relevant. The 
jurisdiction of the Circuit Court was upheld; the court treating the 
case as precisely similar to Chappedelaine v. Dechenaux, supra. Now 
it should be said of Maver v. Foulkrod, supra, that under the later dé- 
cisions (Ingersoll v. Co'ram, 211 U. S. 335, 361, 29 Sup. Ct. 92, 53 L. 
Ed. 208, and Brown v. Fletcher, 235 U. S. 589, 35 Sup. Ct. 154, 59 L. 
Ed. 374), legacies are not treated as choses in action, but as property. 
However, the court raised no such point, and supposed that the déci- 
sion was necessary under the facts. 

The statute does not literally apply to the case, because the suit is 
not "in favor of any assignée," but of his administrators. As I bave 
said, the statutè is treated somewhat verbally (Sere v. Pitot, supra), but 
in this case it is not necessary to be verbal. There is no more reason 
to impute to S'ands' administrators his personal incapacity to sue, be- 
cause he was an assignée, than to impute it to them if he had been him- 
self an alien. If the assignor's administrators had sued, this court 
would certainly hâve had jurisdiction, as I hâve shown, and the effect 
of section 24, paragraph 1, is only to extend the effect of their alienagc 
to the assignée. Certainly it is unlikely that Congress should hâve 
meant to put the assignée, with his imputed incapacity, into a différent 
position from the assignor with his original incapacity. That, how- 
ever, would be the effect of a remand hère. 

Mr. Justice Hotchkiss, in the state court, took the motion under ad- 
visement, and I am glad to accept his conclusion. 

Motion denied. 



McGILL V. COMMERCIAL CREDIT CO. 
(District Court, D, Maryland. June 17, 1917.) 

1. Bankbuptcy <S=»303(3) — Préférences— Evidence— SurpiciENCY. 

In a suit by a trustée in bankruptcy to recover a siuii of money pald 
by tbe bankrupt to défendant, évidence held insuffleient to show that de- 
fendant and the bankrupt conspired to def raud other creditors of the 
bankrupt. 

2. Bankruptcy <s=3l66(l)— Préférences— Knowledge of Parties. 

In determlning whether défendant, which received an assignment of ae- 
couots due a bankrupt, had knowledge that such. assignment would effect 

■g— .Pni- otli«r cases E«e saine tapie & KëY-NUMBBR ia ail Key-Numbered Digests & ludexea 
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a préférence, the standard of conduct Is an external standard, and takes 
no account of the, Personal équation o£ wltnesses produced as experts. 

3. Bankbuptcy ®=>303(3) — PBErEBENcjss— Evidence— Sufpiciency. 

In a suit by a trustée to recover from défendant on account of a tranis- 
fer by the bankrupt whlch was preferential in fact, évidence held to 
show that defendant's offleers had reasonable cause to belleve that a 
préférence would resuit from the assignaient demanded and recelved from 
the bankrupt. 

4. Bankrtjptcï <S=160 — Insolvency— Test. 

Unilke the common law, one is not Insolvent under the Bankruptcy Act 
when the falr value of hls possessions exceeds the amount of hls debts, 
though he may not be able to discharge them when due In lawful money. 

5. BaNKEUPTCT <g=3303(3)— PREFERENCES— Insolvency. 

In a suit by a trustée to set aside an alleged preferential transfer by 
the bankrupt, évidence held to establish the bankrupt's Insolvency at the 
date of the transfer. 

6. Bankbuptcy <®=»303(1) — Insolvency- Bukden of Proop. 

A trustée In banki-uptcy, suing to set aside an alleged preferential trans- 
fer by the bankrupt, bas the burden of- establlshing the bankrupt's insol- 
vency at the date of the transfer. 

7. Bankbuptcy <S=s>303(1) — Action — Insolvency — Pbesumption. 

Extrême insolvency, in the bankruptcy sensé of the word "insolvency," 
at the time of the filing the pétition in bankruptcy, raises a rebuttable 
presumption of Insolvency durlng the preeeding four months, sufflcient, in 
the absence of any évidence that the bankrupt situation durlng thèse 
months changed for the worse, to sustaln the burden resting on the 
trustée to show insolvency at the time of the making of the transfer al- 
leged to be preferential. 

8. Bankbuptcy <S=»159 — Peefebencbs — What Constitute. 

Where a Imnkrupt who was insolvent asslgned accounts receivable to 
défendant, who was charged wlth knowledge that it was receiving a préf- 
érence, such transfer, as It in fact preferred défendant and was made 
wlthin four months of bankruptcy, is subject to attack as a préférence. 

9. Bankbuptcy <S=>185 — Tbansfebs Subject to Attack — State Statute. 

In View of Bankruptcy Act July 1, 1898, c. 541, § 70e, 30 Stat. 565 (Comp. 
St. 1916, § 9654), declaring that the trustée may avoid any transfer by 
the bankrupt of hls property which any créditer of such bankrupt might 
hâve avoided, the trustée in bankruptcy of a New York corporation may 
recover property transferred by the corporation where the transfer was 
subject to attack under New York Stock Cori)oratlon Law (Coosol. Laws, 
c. 59) § 66, declaring that no conveyance, assignment, or transfer of any 
property of a corporation whlch has refused to pay any of its notes or 
other obligations when due, or any payment anade, judgment suffered, 
lien created, or seeurlty glven by It when Insolvent, or its insolvency Is 
Imminent, wlth Intent to give a préférence, shall be valld ; for the broad 
language of the section in the Bankruptcy Act shows that the trustée in 
his attack on préférences was not restrlcted to those declared to be in- 
valid by the act itself. 

10. Corporations cS=j537 — Tbansfebs — "Insolvency." 

Under the New York statute, "insolvency" is a gênerai Inabllity td an- 
swcr in the due course of business the liabilities existing and capable of 
being enforced. 

[Ed. Note. — For other définitions, see Words and Phrases, ïîrst and 
Second Séries, Insolvency.] 

11. Corporations <S=>544(5) — Insolvency — Préférences — Validity. 

A transfer by an Insolvent New York corporation, which effected a préf- 
érence, cannot be sustained under the New York statute, though the cred- 

@=9For other cases see same toplc & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
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itor recelving the préférence liad no knowledge or notice of the corpora- 
tlon's insolvency. 

12. CoEPOBATïONS <S=3544(6) — ^Insolveî^ct — Peeferences — Vauditt. 

Under New York Stock Corporation Law, § 66, declaring invalid trans- 
fers by an Insolvent corporation intended to effect a préférence, tlie as- 
signmtent of accounts to défendant cannot be sustained on the ground that 
défendant became a créditer of the corporation only through the fraud 
of the insolvent corporation's officers. 

13. Bankbuptoy <@=303(3) — Cobpobations — Préférences — Evidence — Suffi- 

CIENC.Y. 

Where a conveyance by a New York corporation was attacked on tho 
ground that it efCected a préférence, évidence held to show that It was the 
Intention of the corporate oflHcers to effect a préférence. 

14. CoNSTiruTiONAL Law ®=>162 — Corporations <©=»540 — Duk Process or 

Law— INSOLVENCT Laws. 

Though no state may impair the obligation of a contraet, Kew York 
Stock Corporation I>aw, | 66, declaring preferential transfers by insolvent 
corporations to be invalid, is not open to attaek in its application to a non- 
resident creditor, debts furnishing the basis for the transfer not being 
questioned. 

15. Corporations iS=»540 — Tbansfers — What Law Governs. 

A New York corporation, which subsequently becam'e a bankrupt, sold 
accounts receivable to défendant, a foreign corporation having its office 
in Maryland. The contraet required the New York company to tender 
such accounts at defendant's Maryland office, from whence the purchase 
priée was transmitted to the New York company. Officers of the New 
York comimny converted moneys recel ved on some of the accounts sold. 
and at a meeting of the officers of the défendant and the New York coiiï- 
pany, had at its home office, it was agreed by such company to asslgn to 
défendant a sufflcient number of accounts to make good tlie money con- 
verted. At that time the New York company was insolvent Held, that 
the assignnïent, which was subject to attaek under Stock Corporation 
Law, § 66, took place in New York, the New York company there making 
the agreement, though the accounts were transmitted to défendant at 
Maryland, and hence the assignment could not be sustained on the ground 
that the section was applicable only by giving it an extraterrltorial effect. 

16. Corporations iS=>542(1)— ^Insolvency — Préférences — Contbacts. 

In such case, the ifact that the contraet between défendant and the 
New York company, after provlding for the rétention of a large percent- 
age of the purchase price of the accounts in defendant's hands until the 
assigned accounts were pald, declared that no payments of any such re- 
main der should be nrnde so long as any accounts purchased were affected 
by any breach or violation of any warranty, but such remainder might 
be held and applied to the payment of any such accounts, cannot take 
the transfer, which was preferential, out of the province of the statute, 
on the theory that, when défendant once got the accounts into Its hauds, 
it was entitled to reimburse Itself for moneys previously converted by the 
New York company. 

17. Bankruptcy ®=»163 — Fraud or Bankrupt— Trusts. 

Where a bankrupt, which assigned accounts to défendant, converted 
payments recelved on such accounts, but défendant could not trace such 
conversions into other unassigned accounts, it cannot, on the theory of 
the trust, sustain a subséquent assignment of other accounts which work- 
ed a préférence. 

Bill by Charles H. McGill, as trustée of William H. Rich & Son, 
against the Commercial Crédit Company. Decree for plaintifï. 

- -- ■ — ■ ■ - » .' - ■ -- ^ 
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Rosenberg, Levis & Bail, of New York City, Sykes & Nyburg, of 
Baltimore, Md., and Robert P. Levis, of New York City, for plaintiff. 

Léo Oppenheimer, of New York City, and Sylvan Hayes I^auch- 
heimer, of Baltimore, Md., for défendant. 

ROSE, District Judge. William H. Rich & Son, Inc., is, or was, 
a New York corporation. In the borough of Brooklyn, in the county 
of Kings, in that state, it was for some years extensively engaged in 
making and selling umbrellas and similar articles. Upon its own pé- 
tition filed on the 15th of May, 1915, it was adjudicated a bankrupt 
by the United States District Court for the Eastern District of New 
York. It will be called the bankrupt. In due course the plaintiff, 
Charles H. McGill became its trustée, and will be so styled. The de- 
fendant is the Commercial Crédit Company. It has a Delaware char- 
ter, but its business is carried on in or from Baltimore, in which, or 
in the suburbs of which, ail its principal officers réside. It has waived 
objection to being sued hère. 

On the 17th of February, 1915, it was an unsecured créditer of the 
bankrupt for upwards of $55,000. To pay or secure this sum the 
bankrupt, between the date named and the 5th of the succeeding April, 
assigned to the défendant outstanding accounts due it by varions cus- 
tomers, to the aggregate amount of something over $71,000. From 
thèse the défendant has paid itself in full. The trustée seeks to re- 
cover what the défendant thus received. He rests his case upon three 
distinct grounds. They will be stated hère, not in the order in which 
they appèar in his bill of complaint, but in that in which it will be 
most convenient to discuss them. They are: 

First. The bankrupt and the défendant conspired to defraud the 
other creditors of the former. 

Second. The assignment was a préférence voidable under the Bank- 
rupt Act. 

Third. It was a préférence voidable under the Corporation Law of 
New York. 

Of thèse in their order: 

The Alleged Conspiracy to Defraud. 

[1] Défendant furnishés, at a price, cash to merchants and manu- 
facturers upon the security of the accounts due them for their wares. 
This business has in late years reached large proportions. It flourishes 
because it enables the seller of goods, so soon as he has shipped 
them, to turn into money a larger percentage (if their price than it 
would be ordinarily possible for him otherwise'so 'pronlptly to' do. 
Under the trade Usage of some cpuntries, b'uyiers bf goods, upon re- 
ceipt of bîU ,of lading, accept drafts for the price, payable àt an 
agreed time after sight.» iWhere this; is done, there is no demand for 
the spécial form of banking in which the défendant is engâged. The 
seller sirnply discounts his draf t at a bank. The latter does not hâve 
to take expèn^ivé précautions to preVerit the seller f rom . colleçting it 
when due or from applying the proceeds to his own use. It there- 
fore can afïord to discount such' paper at its usual rate. Where the 
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maximum légal rate of interest is 6 per cent, the cost to the bank's 
customers for such an accommodation will not reach 8 per cent., even 
taking into considération the balance which under such circumstances 
a bank would expect its customers to maintain. Such discounting of 
commercial bills impairs no one's crédit. He who does it is not anx- 
ious to conceal the fact. It so happens in this country that in most 
lines of business it is unusual for buyers to accept drafts, and it is 
rather uncommon for those who are prompt pay to give notes for 
their purchases. But hère, as elsewhere, men always want to make 
and sell ail the goods for which they can find a profitable market, and 
sometimes, in order to tide over what they persuade themselves are 
fleeting embarrassments, they are wiUing to make large sales at or 
even below cost. They need the use of more money than they hâve 
or can borrow upon their personal crédit alone. They seek to use 
as security the sums due them by their customers. In America thèse 
are ordinarily in the form of open accounts and in that form alone. 
Such an account is by no means as good a security as a customer's 
note or bill, and it necessarily costs more to discount. Ail défenses 
available as against the seller of goods may be made against it in 
whomsoever's hands it may come, whether they be breach of warranty, 
failure in quantity or quality, set-off, or what not, Such drawbacks 
to the availability of open accounts are inhérent. There are others 
which are imposed by the présent point of view of many bank and 
crédit men, who question the wisdom of doing business with those 
who sell their accounts. They say that one who does so bas freed 
himself from one of the most effective checks upon overtrading ; that 
such sales make it exceedingly difficult, if not impossible, for any one 
dealing with him to be sure what unpledged assets, if any, he bas; 
and that he is handicapping himself by paying more than the ordi- 
nary bank rate for money. Most men who sell their accounts are 
anxious to keep the fact secret. That cannot be donc if notification 
of the sale be given to the customer whose account has been sold. 
Yet the withholding of such notice still further reduces the security 
value of the account, and compels the purchaser to take various ex- 
pensive and troublesome precavitions, for which in the long run the 
seller must pay. The debtors of the seller make their payments to 
him. The buyer keeps a staff of auditors, clerks, and perhaps other 
agents, busy in trying to make sure that he gets ail the money which 
the seller receives from a sold account. In spite of ail this watchful- 
ness, he not infrequently fails to do so. In this as in other forms of 
collatéral banking, there is a tendency to look more to the security 
than to either the moral or financial worth of tlie borrower. It was 
Bagehot, I believe, who years ago acutely observed that, in the long 
run, lending on the commercial crédit of the maker of negotiable pa- 
per was saf er than lending on collatéral of any kind. 

The poorer or the more troublesome the security, the more the bor- 
rower must pay for the loan. One of defendant's witnesses said that 
the money received by the seller of accounts cost 'him on an average 
from 15 to 16 per cent. That fact makes the seller ail the more un- 
willing that any one should suspect that he sells his accounts. De- 
243 F.— 41 
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fendant seeks, as it must, to meet the seller's wishes. In. many cases 
it thinks it necessary to insist that the very checks with which Ae sell- 
er's customers pay his account should be turned over to it. If it 
passes such checks through its own bank in the ordinary way, its in- 
dorsement may tell the story to the drawer of the check. To pre- 
vent such a possibility, the défendant, in pursuance of a formai reso- 
lution of its board of directors, agrées with its banks that the number 
"54" stamped on the back of checks shall constitute its indorsement. 
The checks of the bankrupt's customers which came to défendant were 
so indorsed. It wanted to supervise the bankrupt's dealings with its 
customers without giving any of them reason to suspect that there 
was any relation between it and the bankrupt. For that purpose the 
bankrupt was required to rent a post office box in its own name, but 
to turn the key over to defendant's agents. The latter, calling them- 
selves for the purpose the Eastern Audit Company, requested state- 
ments from some of the bankrupt's customers. 

In the absence of statute to tiie contrary, the purchaser of accounts 
is not required to notify the debtor. If he does not, he takes the risk 
that the latter may pay the seller, but as against third persons he ac- 
quires good title to the account. Such a buyer is therefore under no 
légal obligation to tell any one he has bought an account, and, unless 
the circumstances are peculiar, it is not easy to argue that he is under 
any ethical call to do so. But défendant was not content with merely 
keeping its business to itself. It went further in this, and, as it says, 
in many other cases. For the sole purpose of preventing some people 
from suspecting the truth, it did what it otherwise would not hâve 
donc, and it continued to do thèse things after it knew the bankrupt's 
creditors, or some of them, had become exercised over a report that 
the bankrupt was selling accounts, and after it had reason at least to 
suspect that the bankrupt was not making truthful answers to the ques- 
tions which on this subject its creditors were putting to it. 

It was on September 4, 1912, that the défendant began the purchase 
of the bankrupt's accounts, and within the next two years it bought 
them to the aggregate amount of over a million dollars. In March, 
1914, some rumors that the bankrupt was selling its accounts reached 
some of its creditors, and they spoke to its président on the subject. 
He was much exercised, and on the 21st of that month wrote Mr. 
Duncan then président of défendant : 

"It was reported to me yesterday that a house in New York makes the as- 
sertion that we sell our accounts receivable. • * • i thought it advisable 
to Write you personally to hâve you investlgate the possibility of a leak on 
the part of any of your statï. In this office we naturally do ail we can to 
keep this private, and I belleve that we succeed. * • * i shall be glad 
to hâve you consider this strictly confidentlal, and give me your vlews re- 
gardlng the matter as early as possible." 

Mr. Duncan answered that he was surprised, and added : 

"We do everythin^ possible to keep the names of ail of our customers strict- 
ly confidentlal. * * * We would do ail but fire any clerk that gave out 
such confidentlal information about any of our customers. I regret very 
mrucb indeed that any one should hâve beard of this matter, although it may 
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be an assumption, and If there is anything further that I can do please let 
me know." 

On March 24th the bankrupt wrote : 

"One of our large creditors, who feels very frlendly toward us, telephoned 
me that this same ruiiïor had reached him. * * * wili you Uindly seiid to 
me by retum mail sketch of just liovv you indorse eliecks that we send to 
you fronï our customers, also the iudorsenient you use vvhen we send you our 
check." 

Mr. Duncan replied: 

"I can't Imagine how arry concern could hâve learned tliat you were selling 
some of your accounts. Your customers' checks are not Indorspd by us at ail, 
as the indoysement stamp furnished to you is ail that appears on same, the 
number '54' being accepted by ail of our banks instead of our naïue. Your 
checks are indorsed, 'Pay to the order of PhiladeJphia National Bank, William 
H. Grimes, Treasurer.' Of course, the name of the bank changes according 
to where the check is deposited, but our name uever appears on any checks. 
We suggest that your checks be made to your own order, and our regular in- 
dorsement stamp that you hâve be ijut on same, iustead of being made payable 
to Mr. Grinïes, Treasurer. » « » 

"By the way, inasmuch as one of your large creditors who is frieudly toward 
you talked to you about the matter, won't you kindly tell me fraukly the re- 
suit of his talk?" 

There is no évidence that the question with which Mr. Duncan 
closed the above passage above quoted was ever answered, but it is 
testified that in that same month of March, 1914, the bankrupt's prési- 
dent told a creditor that the rumor that it was selling its accounts was 
a "damn lie." 

The form of indorsement first used by the bankrupt was, "Pay to 
the order of Bank, William H. Grimes, Treasurer." Subsé- 
quent to this correspondence it became, "Pay to the order of any bank 
or banker, William H. Rich & Sons, '54' Brooklyn." The number "54," 
it will be recollected, was that by which défendant was known to its 
bank. 

On April llth in the same year — that is to say, a few weeks subsé- 
quent to the correspondence above quoted — Frederick Victor & Ache- 
lis, to whom the bankrupt was then indebted, as it was at the time of 
its adjudication, wrote that they heard it was having its accounts ad- 
vanced upon without notice to its customers. They asked to be fuUy 
advised on that question. The bankrupt at once replied through its 
président, who apparently conducted ail its correspondence : 

"We believe that after pleasant business relations of more than a quarter 
of a century, you will accept our assurances that there Is absolutely no truth 
la the suggestion." 

On the same day the bankrupt sent the letter of Frederick Victor & 
Achelis, or a copy of it, to Mr. Duncan. Apparently it did not tell 
him what answer it made, but it did say: 

"I do not know what your expérience has been with thèse sort of houses, 
but around hère they seem to attach considérable unfavorable Importance to 
the subject at Issue. Kindly send inclosed letter back to me by return mail, 
and let rate hâve your assurance that this is strictly confidential l>etween you 
and myself. By this I mean I think it advlsable for you not to bring it up 
with any of your people. Under the circumstances, I will ask you to accept 
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my Personal check in payment of aceounts that hâve been paid to us by 
checks di'awn on New York banks. For a few days it seemïj to lue thls would 
be the safest way to handle the business betweeu us. Meanwhile, of course, 
aiiy checks belonging to you drawn by our custoiuers on out of town baiiks 
we will continue to send to you." 

On the 16th of April, Mr. Duncan answered. In the letter he as- 
surée! the bankrupt that as long as it continued to pay its bills it would 
hâve no trouble in getting ail the goods it wanted to buy, and attributed 
the trouble the bankrupt was having to compétitive sources, and stated 
that the firm who wrote to the bankrupt did millions of business like 
the defendant's except that the customers were notified, and then con- 
tinued : 

"I suppose you mean you want to send your personal check for aceounts 
drawn on New York banks by customers located In New York, which wlll be 
satisfactory to us. Out of town customers, whose checks are on New York 
banks other than those with which you deal, will reveal nothing if sent to us. 
Your fréquent cheeks to us on your Isank will quicker arouse its curiosity than 
the présent method in force. Our suggestion Is that you send your check 
only for your New York customers' aceounts, or for ail customers whose 
checks are on your banks, at the same tim'e sending, as heretof ore, the cus- 
tomers' original checks so they can be checked up according' to our usual 
System and they will be returned to you the same day as received wlthout 
fail. * * * Thls matter wlll be treated in the strictes! confidence betweeu 
Mr. Grimes, you, and myself, and I assure you again that I can't imagme 
how the Information got out" 

Months later défendant arranged with the bankrupt ways in which 
it could supervise the bankrupt's aceounts without anybody other than 
themselves being the wiser. Indeerl, the post office box, before refer- 
red to, was not rented until some tx.ne in the succeeding October. 

The plaintiff contends that from such of the above facts, which were 
admittedly known to Mr. Duncan, he, as a reasonable man, must hâve 
felt sure that the bankrupt would make false answers to its creditors' 
inquiries, and when the défendant thereafter actively aided it to keep 
secret the fact that the latter was selling its aceounts, défendant made 
itself a party to the bankrupt's obtaining crédit by false représentation. 
It is to be regretted that a corporation of the financial responsibility 
of défendant, and whose président and other officers are men of high 
standing and of unquestioned integrity, hâve drifted into such a posi- 
tion that the charge made by the plaintiff cannot be set aside as mère 
reckless abuse. For at least 2,000 years the ease of descent to un- 
pleasant depths has been proverbial. Défendant knew it had a légal 
and moral right to say nothing about what it was doing. It had good 
business reasons for wishing that no one should know it was buying 
the bankrupt's aceounts. It assumed, perhaps without much reflection, 
that it had a right to do something more than merely keep its mouth 
shut. It did things for no other purpose than to prevent anybody sus- 
pecting that it was dealing in bankrupt's aceounts. 

Défendant continued to make use of its ingenious devices for con- 
cealment after it knew, or at ail events must hâve stroiigly suspected, 
that by so doing it was aiding the bankrupt to inake some of the lat- 
ter's other creditors believe that it was not selling aceounts. One may 
keep his own counsel, but it is doubtful whether any one is ever justi- 
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fied in doing anything for the purpose of concealing the truth from one 
who has a legitimate interest to discover it. At ail events, one who be- 
gins to do so must be always on the watch if he would stop at a point 
beyond which it is clear no one should go. Large corporations, with 
many employés, run some exceptional risks when they sanction such 
practices. Nevertheless, regrettable as were some of the things which 
défendant did, no one of them, nor ail of them combined, sustain the 
claim set up by the trustée. As his charges hâve been spread upon the 
records of the court, and as they hâve not been sustained in fact, it 
has seemed best to say so; but by so doing it is not intended to inti- 
mate that, even if the évidence had been other than it is, the trustée 
would hâve had a right of action. It may well be that the only persons 
who could sue therefor would be the individual creditors who had been 
deceived to their hurt. 

The Alleged Bankrupt Préférence. 

[2, 3] Was there a préférence voidable under the Bankrupt Act? 
The transfer of assets operated as a préférence in fact. The other 
unsecured creditors of the bankrupt will receive not more than 12 
j>er cent, of their claims. Mr. Duncan acted for the défendant in se- 
curing this assignment. When he did so, did he hâve reasonable cause 
to believe that a préférence would resuit? He says he then thought 
the bankrupt was solvent, yet he knew that defendant's auditor had 
made monthly examinations of the bankrupt's bocks, that attempts 
to verify its accounts had been made through the use of the post office 
box already mentioned, that bankrupt had successfully evaded ail thèse 
précautions by keeping a false set of books, and had thereby fraudu- 
lently appropriated to its own use a sum then known to reach at least 
$25,000, and which subséquent investigation proved amounted to $55,- 
000. He knew that the bankrupt's président, when he caused this to 
be donc, was well aware that défendant on its letter-heads carried this 
standing warning: "IVe Prosecute Bvery Case of Loss Throuffh Dis- 
honesty." 

Nevertheless, he claims that he believed bankrupt's statement of its 
condition on the last day of the year 1914 to hâve been true, or sub- 
stantially true, and by that the value of the bankrupt's assets exceeded 
ail it owed its creditors by the sum of $328,000. He explains 
that he thought the statement was true, although he knew the 
books were false, because the former bore the indorsement of some 
one who signed himself "Certified Acconntant." Who this accountant 
was, or what was his standing, if any, in his profession or in the com- 
munity, Mr. Duncan did not know or apparently try to find out. De- 
fendant put on the stand a number of persons connected with concerns 
in the same line of business as it, and some experienced bankers. It 
ofifered to prove by them that the facts known to Mr. Duncan, when he 
demanded and received the assignment of accounts, would not consti- 
tute reasonable cause to believe that the bankrupt was insolvent. Up- 
on objection, this testimony was excluded. 

In another class of cases the Suprême Court laid down a rule be- 
lieved to be hère applicable: 
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"The standard o£ condtict, wliether left to the jury or laid down by tlie 
court, is an extemal standard, and takes no aceount of the personal équation 
o£ the nian concemed." It is not "coextensive wlth the judgnient of each In- 
dlvldual." The Germanie, 196 U. S. 589, 25 Sup. Ct. 317, 49 U Ed. 610. 

The président of the bankrupt had, for an indefinite number of years, 
carried on a large business. He seems to hâve had good crédit. There 
is no suggestion that he had not a respectable standing in the communi- 
ty. For the sake of dishonestly getting $25,000 for a corporation prac- 
tically ail of whose stock was owned by him or his son, he induced his 
bookkeeper to forge accounts. I am not prepared to hold that such 
facts, when known to one whose money has been thus taken, do not 
constitute reasonable ground to believe that the corporation is insolvent. 
Défendant says that, in spite of its warning as to prosecution, many 
business men, without giving much thought to the matter, do apply to 
their own use proceeds of accounts which they hâve already sold. 
That can well be, but it has nothing to do with the case at bar. One 
who devises an elaborate System of false bookkeeping to conceal such 
diversion has thought much about it. It may be that sometimes the 
business for which such criminal things hâve been done may never- 
theless be solvent, but one who knows that they hâve been done, be- 
f ore dealing with him' who did them, will ask for better proof of solven- 
cy than a statement furnished by the very man who caused the books to 
be falsified. 

Moreover, Mr. Duncan then knew that many of the bills then owing 
by the bankrupt to its merchandise creditors were overdue. He was 
demanding the assignment of the only assets from which, within any 
reasonable time, the bankrupt could meet those already too long post- 
poned obligations. He could not bave failed to anticipate what would 
be the probable, if not certain, resuit. Défendant points to the fact that 
after the completion of the transfers of the accounts now in contro- 
versy — that is, subséquent to April 5th — it bought other acccounts and 
paid for them in cash, as évidence that it did not believe the bankrupt 
insolvent. The assignment of the accounts protected défendant. The 
président of the bankrupt had been too badly and too recently f righten- 
ed to make it probable that he would take any more chances of going 
to jail. Under such circumstances, the greater the probability that the 
bankrupt would fail, the more reason would the défendant hâve to 
give such aid as would postpone bankruptcy until four months had 
elapsed from the date of the assignments now disputed. 

It foUows that it must be held that Mr. Duncan had reasonable cause 
to believe that a préférence would be brought about by the assignment 
which he demanded and received. 

Was the Bankrupt Insolvent When the Assignment was Made ? 

[4, 5] The common-law test of insolvency has the merit of simplici- 
ty and comparative certainty. It is usually possible to find out wheth- 
er, on any particular day, the alleged bankrupt was able to pay his debts 
then due, in lawf ul money ; but in panic times, and during the earlier 
portions of the periods of dépression which follow, an enormous ma- 
jority of merchants are always unable to do so. Congress felt that 
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a man ought not to be forced into bankruptcy if, at a fair valuation of 
his possessions, lie bas more than he owes. Just and reasonable as this 
standard is, it is difficult to apply in practice. What is a fair valuation 
of any man's property ? It is easy to say tbat it is a price which a man 
wbo is wilb'ng but not forced to sell can get f roni some one who bas use 
for the property, but who is under no compulsion to buy it. It often is 
very hard to find out what that price is. The wisdom of the congres- 
sional définition is however to be measured by the cases it keeps out of 
the bankruptcy court rather than by its workings in those which come 
in. It is quite possible that in the majority of the cases actually tried the 
application of the common-law test would serve justice better, for by 
the time niost of theni come before the court nothing can be done for 
the debtor, the only person Congress was anxious to protect. He is 
then broken in fact if not in law. The controversy is narrowed down to 
a fight among his creditors as to whether some one or more of them 
may retain property they obtained from him within the four months 
preceding the filing of the bankruptcy pétition. Doubtless Congress 
was unwilling to complicate the working of the law by prescribing one 
test of solvency in one set of circumstances and a différent one in an- 
other. Yet such a distinction would hâve much in its favor. The 
debtor's property may be worth as much or a little more than he owes, 
provided it can be sold in due course and for its reasonable value. It 
may be certain that if it be forced upon the market, and his estate be 
further burdened by the expenses of légal liquidation, his creditors will 
receive much less than the face of their claims. Such a man is, within 
the meaning of the bankrupt law, solvant, and may pay any of his credi- 
tors whom fear or favor make him anxious to satisfy. Nevertheless 
those who receive, and it may be extort, such payment, may feel sure 
that the debtor will not be able to go on and must very shortly go to the 
wall. They may know perfectly well that the very payments to them 
will precipitate the crash by depriving him of resources which, if 
wisely used, might postpone or perhaps prevent disaster. Such credi- 
tors seek préférences and get them in fact though not in law. Under 
such circumstances it is exceedingly difEcult to apply the bankruptcy 
test of solvency to a debtor's condition on any particular day preceding 
the filing of the bankruptcy pétition. The effort is to find out not what 
a real buyer and a real seller, under the conditions actually surrounding 
them, do, but what a purely imaginary buyer will pay a make-believe 
seller, under circumstances which do not exist. You are forced to 
wonder what would hâve happened if everything had been différent 
from what it was. It is not easy to guess what will take place in Won- 
derland, as other people than Lewis Carroll's heroine hâve found out. 
In the instant case, ail the difficulty, and nearly ail the controversy, 
is as to the true value of the bankrupt's assets on the 17th of February, 
when the assignment at issue was made. The défendant admits that the 
bankrupt then owed to unsecured creditors nearly $234,000. The trus- 
tée makes this total $236,500. They differ as to the sum of $2,600, 
which was, upon the bankrupt's books, then carried as a debt due to 
certain of its officers. The amount represented a dividend declared on 
its stock on the Ist of January, 1915, and which défendant truthfully 
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says was never earned. It will not be necessary to pass on the question 
thus raised. The bankriipt had something over $9,500 in bank. There 
was due it not quite $51, (XX), one-half of which was the estimated vakie 
at the time of a sum owed it by a single insolvent corporation, ail of 
whose stock it owned. It had in San Francisco and other places cer- 
tain samples, the cost price of which was $3,300. Thèse valuations 
seem sufficiently high, but the parties hâve agreed to them. 

The bankrupt owned certain machinery. The one witness who tes- 
tified as to its value said it was worth $15,000. He seems to hâve known 
what he was talking about. The real estate, at the time the assignment 
of accounts was made, was mortgaged to the extent of some $62,000. 
It was subsequently furtlier incumbered, and, by the time the trustée 
sold it, it was subject to liens, including taxes, interest, etc., aggregating 
$71,500. After repeated efforts to dispose of it at private sale, it was 
sold at public auction for $71,800. Had there been no testimony on the 
subject, I should see no spécial reason why it might not hâve been prop- 
erly valued at what it brought. It is true it had to be sold without de- 
lay, but it was not recklessly forced upon the market. Time enough 
seems to hâve been taken to get out of it the most that anybody was 
willing to pay for it. Nevertheless, the trustée is doubtless bound by 
the value of $115,000 placed upon it by a witness he put on the stand. 
The opposing expert for the défendant says it was or should hâve been 
worth $138,265. I am satisfied both from the actual test of the market 
and the comparison of the two dépositions themselves, as both experts 
were examined out of court, that the one who fixed the lower price 
valued the property at a sufficiently high figure. Upon that assump- 
tion the net value of the real estate on the 17th of Kebruary, over and 
above the mortgages then on it, was $53,000. At that time the bank- 
rupts' total assets, exclusive of the stock of merchandise, did not 
amount to $132,000, as against an admitted indebtedness of $234,000. 
On this part of the case the only serions controversy possible is as to 
the worth of the merchandise the bankrupt then had. If that equalled 
or exceeded $102,000, the bankrupt must upon this record be adjudged 
as then solvent; otherwise not. The défendant says its value was 
about $146,000. The trustée says it was at the most only $81,000. 
There are two inventories in évidence, one taken by the bankrupt at 
the end of December, 1914, the other by the receiver five months later. 
If either was correct, and if the bankrupt's books were accurately kept, 
both sides agrée that it would be possible to find out with approximate 
accuracy how much merchandise the bankrupt had on the 17th of Feb- 
ruary. There is no différence between them as to the proper method 
of making the calculation, but each dénies the correctness of the inven- 
tory upon which the other relies, and both are forced to admit that the 
books were so untruthfully kept that any calculation based upon them 
leads to absurd conclusions. If the December inventory of the bailk- 
rupt be used as the basis of the calculation, the books purport to show 
that there was on hand in May goods worth from $100,000 to $200,000 
which did not come into the receivers' hands. If from the receivers' 
inventory, through the use of the books the calculation be carried back, 
it will appear that the value of the bankrupt's merchandise on the pre- 



m'gILL V. COMMERCIAL CREDIT CO. 640 

ceding 31st of December was représentée! by a minus quantity. With 
such proof positive of the worthlessness of the bocks upon which each 
side relies, for calculating the value of the stock on the 17th of Febru- 
ary, it is idle to waste time upon the resvilts to which either of them 
corne. If the books are obviously false, no greater reliance can be 
placed on the inventory, the sum of which purports to figure in the bank- 
rupt's statement of December 31, 1914. It is true that the défendant 
has produced as a witness one who was, but is no longer, in the employ 
of the firm of accountants engaged by the creditors' committee to ex- 
amine the bankrupt's books. He says that, from somewhat cursory ex- 
aminations and tests of that inventory, he is inclined to believe that it is 
substantially accurate. It however appears from his and other testi- 
mony that the statement of which the inventory formed a part purport- 
ed to show that on the 31st of December, 1914, the bankrupt's assets 
exceeded its liabilities by the comfortable margin of $328,000. In ail 
probability the bankrupt was then already broken. If there was any 
margin to the good, it must bave been of the smallest. The statement 
was false by at least $300,000. Ail sorts of devices were used to force 
such a showing. An inventory is the asset which usually is the easiest to 
inflate. When ail else in the balance sheet was false, it is impossible to 
believe the inventory to hâve been true. 

[6-8] The burden of proving insolvency in February is on the trus- 
tée. Has he sustained it? He has shown that in May the insolvency 
was hopeless and extrême. The estate seems to hâve been carefully 
and honestly administered. The creditors will not realize more than 
12 cents on the dollar. If in February the bankrupt was solvent in any 
sensé of the term, its condition in the next three months must hâve un- 
dergone a radical change for the worse. Of such a change there is no 
évidence. Conversion to their own use of bankrupt's money by those 
in charge of its afifairs cannot be presumed merely from évidence that 
they were unscrupulous persons. It is highly probable that between 
February and May goods were sold at low priées. During the earlier 
part of that period the bankrupt's président must bave felt himself 
under urgent pressure to make sales, for only by so doing could ac- 
counts be created to supply defendant's demand for assignments. 
There is no évidence, however, that such sales were in sufïicient quan- 
tity or at sufifîciently low priées to turn a concem which in February 
was solvent, even in the limited bankruptcy sensé, into the sorry finan- 
cial wreck it was in May. Both authority and common sensé are at 
one in holding that such a showing sustains the burden resting upon the 
trustée. 

It follows that there has been made out every élément necessary to 
establish a préférence voidable under the Bankrupt Act. 

The Alleged Préférence under the Corporation L,aw of New York. 

[9] Section 66 of the Stock Corporation Law of New York pro- 
vides, in efïect, that no conveyance, assignment, or transfer of any 
property of a corporation which has refused to pay any of its notes 
or other obligations when due, in lawful money, nor any payment 
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made, judgment suffered, lien created or security given by it, when it 
is insolvent, or its insolvency is imminent, with intent to give a préf- 
érence to any particular créditer over other creditors of the corpora- 
tion, shall be valid. It is further provided that every person receiving, 
by means of any prohibited act or deed, any property of the corpo- 
ration, shall be bound to account therefor to its creditors, stock- 
holders, or other trustées, and it is declared that every transfer, as- 
signment, or other act donc in violation of the preceding provisions 
shall be void. 

The Circuit Court of Appeals for the Second Circuit bas held that 
a trustée in bankruptcy may recover property the transfer of which 
this State statu te declared void. Grandison v. Robertson, 231 Fed. 
785, 145 C. C. A. 605. In that case the trustee's authority was derived 
from section 67-e of the Bankruptcy Act (Comp. St. 1916, § 9651); 
but in Cardoso v. Brooklyn Trust Co., 228 Fed. 333, 142 C. C. A. 625, 
the conveyance set aside was made nine months before bankruptcy, 
and the trustée relied upon the provisions of section 70-e. Under the 
construction placed upon this state statute by the highest court of 
New York, its application is not limited to cases in which the corpo- 
ration has refused to pay its notes or other obligations when due. It 
is declared that the enactment was intended to prevent unjust discrim- 
ination and préférences among creditors of insolvent corporations 
or those bordering on insolvency. Cole v. Millerton Iron Co., 133 
N. Y. 164, 30 N. E. 847, 28 Am. St. Rep. 615 ; Caesar v. Bernard, 156 
App. Div. 724, 141 N. Y. Supp. 659; Id., 209 N. Y. 570, 103 N. E. 
1122. 

[10-12] Within the meaning of the New York statute, insolvency 
is a gênerai inability to answer in the course of business the liabilities 
existing and 'capable of being enforced. Brouwer v. Harbeck, 9 N. 
Y. 589. For its application it is not necessary that knowledge or no- 
tice of the insolvency shall hâve been brought home to the creditors 
receiving the préférence. Brouwer v. Harbeck, supra. And it is, of 
course, immaterial, as it is under the Bankruptcy Act, that the de- 
fendant became a creditor of the bankrupt through the fraud of the 
latter's officers. Atkinson v. Rochester Printing Co., 114 N. Y. 168, 
21 N. E. 178. 

Défendant says that the assignments were valid, even if they were 
subject to the New York statute, because it claims there is no suffi- 
cient évidence that the bankrupt intended to prefer it; but it asserts 
that the New York statute is altogether out of the case, and that for 
two reasons: First, that it is applicable only when the debtor, being 
a New York corporation, the preferred creditor is either a citizen or 
body corporate of that state ; and, second, that it renders invalid only 
such preferential assignments as are made within the territorial limits 
of the state of New York, as in defendant's view those in controversy 
were not. 

Did the Bankrupt Intend to Prefer the Défendant? 

[13] The président of the bankrupt says that when he made the 
assignment he expected to pay everybody in full and go on in business. 
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It is hard to believe he had any such expectations. He certainly had 
no reasonable ground for them. A large part of his very considérable 
indebtedness for merchandise was overdue. That in itself might not 
hâve been presently serions. Others in like case had often triumphed 
over such a situation. He might well hâve thought that he could do so 
if he could keep control of his liquid assets, so that he could from 
time to time make some shift to pay something to such importunate 
creditors as could no longer be put off witli fair words. But thèse 
transactions with the défendant made this practically impossible. He 
assigned and agreed to assign not only ail the good accounts existing 
in February, but ail others to be created in the next few weeks. He 
was far too shrewd not to foresee the almost if not quite inévitable 
resuit. The fact is that he realized the position in which his f raudulent 
conduct had placed him, and he expressly admits that he felt he must 
first take care of the défendant. To satisfy the latter, and thus pre- 
vent his own criminal prosecution, was his first concern. No serions 
weight can be now given to his statement that he did not anticipate 
what actually happened. 

Défendant Not a New York Corporation. 

[14] Défendant says that the New York statute in question is not 
applicable, unless the preferred creditor is a résident, a citizen, or a 
corporation of that state. It cites cases which hold that states' in- 
solvent laws do not release debts due citizens of other states. No 
state may impair the obligation of a contract. It may not therefore 
discharge any debts except those which within its territory, after the 
passage of the insolvent act, hâve been incurred to persons subject 
to its laws. As this constitutional prohibition has no bearing upon 
the statute now under considération, the cases which apply it are not 
in point. It is possible to argue that, when Congress said that cer- 
tain préférences could be set aside, it implied that ail others should 
be valid. In view of the broad language of section 70 of the Bank- 
ruptcy Act, the fédéral courts hâve felt constrained to reject tliis con- 
tention. Grandison v. Robertson, supra. 

Is the New York Statute Applicable if the Assignment was 
Made Outside of That State? 

Défendant says that an insolvent New York corporation, in spite 
of the statute, may make a valid preferential transfer, when such 
transfer is consummated outside of the territorial boundaries of the 
state. It relies upon Warren v. First National Bank, 149 111. 9, 38 
N. E. 122, 25 L. R. A. 746. In that case a New York corporation 
operated a coal mine in Ohio. In the latter state it assigned to an 
Ohio bank a claim for coal there mined and sold to an Illinois cor- 
poration. The court held that the property transferred had been cre- 
ated in Ohio, and had been there parted with to one not subject to 
the New York law. It said that the charter alone is recognized and 
enforced in other jurisdictions, and not the gênerai législation of the 
state by which the company is created. For this conclusion it cited, 
among other authorities, Hoyt v. Sheldon, 3 Bosw. (N. Y.) 267. In 
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the last-mentioned case the transfer was made by an insolvent New 
Jersey corporation. It assignée a mortgage upon New York property, 
and the transfer was made in New York. The court there said that 
the purchaser was not bound to look beyond the charter of the Com- 
pany, or to inquire what were the gênerai laws of New Jersey in 
regard to the powers and duties of their corporations. 

Assuming, but not deciding, that the proposition laid down in War- 
ren v. First National Bank and Hoyt v. Sheldon is sound, the question 
remains, "What is a charter?" Incorporation by spécial législative 
act is now comparatively rare. In most, if not ail, of the states the 
overwhelming majority of ail incorporations are made under the pro- 
visions of the gênerai statutes, and the charter or certificate of in- 
corporation of a body corporate shows on its face that it is issued un- 
der and in pursuance of the corporation laws of the state granting it. 
Are not thèse laws thus made a part of the charter itself ? Référence 
will serve ail the purposes of quotation. 

Where Was the Assignment Made? 

[15] But unless the préférence was made outside of New York, it 
is not necessary to discuss whether the statute bas or bas not any ex- 
traterritorial effect. Défendant points ont that, by the terms of the 
contract under which it had been buying bankrupt's accounts, the lat- 
ter was required to tender to the défendant, at the latter's Baltimore 
office, the accounts it wished to sell. This tender was made by for- 
warding copies of such accounts to the défendant, and the latter at 
Baltimore decided which of them it would buy. From Baltimore it 
forwarded to the bankrupt the money for those it bought. The inter- 
view at which the defendant's président and tlie bankrupt agreed to 
assign sufficient number of accounts to make good the money of the 
défendant which the bankrupt had improperly converted took place 
at the bankrupt's office in New York. In pursuance of such agreement, 
the assignments of such accounts, made ont by the bankrupt, were 
forwarded to Baltimore, and the défendant thereupon notified the 
bankrupt by mail that the assignments had been accepted. No money 
passed from the défendant to the bankrupt. Among the cases upon 
which défendant relies are those in which it bas been held that, al- 
though sales of liquor were solicited by the seller in prohibition ter- 
ritory, the sales were finally consummated at the seller's place of busi- 
ness, at which such sales were légal. It also refers to cases in which 
Insurance policies were held to be subject to the law of the state in 
which the insured lived, because in some instances the application pro- 
vided that the policy should not become effective until the first premium 
was paid by the insured. The courts hâve ruled that under such a 
provision the contract was consummated at the place at which such 
payment was made. Other authorities hâve held that the requirements 
as to notice to policy holders found in the laws of a state under which 
the insurance company held its charter were intended for the protec- 
tion of policy holders within that state and no others. 

The case at bar, in its practical aspects, is unlike any of thèse. The 
thing which the state sought to prevent was not the making of a par- 
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ticular contract. It wished to forbid the attainment of a spécifie re- 
suit; that is, a preferential transfer by a New York corporation in 
failing circumstances. The state cared nothing whether such transfer 
required the making of a contract or net. In the broadest définition 
of a contract one is ordinarily involved in the effecting of such a trans- 
fer ; but it is not the contract, but the transfer, which is prohibited. 
It does not make any différence what form the transaction takes, if 
the transfer is effected thereby. Thus, when an insolvent New York 
corporation suffered a judgment to be given against it in Maine, it 
was held that the transaction came within the terms of the statute. 
Olney v. Baird, 7 App. Div. 93, 40 N. Y. Supp. 202. 

When a New York Corporation, in New York, does a forbidden 
thing, it does something that is subject to the New York law. Some 
creditor outside of the state of New York may, after ail, décide not 
to accept the transfer. He cannot by postponing, until his return 
from New York, his formai acceptance of the items which as an ag- 
gregate he had demanded in New York, make légal what would other- 
wise be illégal. 

It foUows that the trustée is entitled to recover as well under the 
New York statute as under the bankruptcy law. 

[1B] It is unnecessary to consider in détail some other contentions 
made by défendant. It calls attention to the fact that the original 
agreement for the purchase of accounts, under which the parties had 
for some years been operating, provided for the rétention of approxi- 
mately 20 per cent, of the purchase price of the accounts in defend- 
ant's hands until the assigned accounts were paid, and then said : 

"No payments of any such remainder need be made so long as any accounts 
purchased hereunder are affected by any breach or violation of any warranty 
hereunder, but such remainder, and any moneys, accounts, or property of 
the baukrupt which may corne into the possession of the défendant, may be 
held and later applied to the payment of any such accounts." 

Under such provision défendant argues it makes no différence how 
or when the accounts in controversy came to be assigned to the de- 
fendant. If it once got them into its hands, it had a right to reimburse 
itself for the moneys previously improperly converted by the bank- 
rupt. As against the bankrupt, so it would hâve, except for the pro- 
visions of the fédéral and state law prohibiting préférences. The par- 
ties could not contract themselves out of the opération of such statutes 
as to any property transferred to the défendant in a forbidden man- 
ner or for a prohibited purpose. 

[17] Defendant's remaining contention is that the moneys wrong- 
fully converted by the bankrupt enhanced the latter's estate. It says 
it is therefore entitled to be paid out of such estate to the extent of 
such enhancement. Quite true ; but where is the évidence of any en- 
hancement? AU that came into the trustee's hands was $44,995.30, a 
large part of which was the proceeds of merchandise sold by the re- 
ceiver or trustée. The bankrupt's stock was certainly no larger in 
May than it was in February. Défendant claims that there was a 
great many thousand dollars less of it. Four thousand four hundred 
dollars, or about one-tenth of the total receipts of the trustée, was the 
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proceeds of the machinery sold, which for the most part had been in 
the plant for years. And it is no more possible to trace any of the 
defendant's money into unassigned accounts collected by the bankrupt's 
receiver or trustée. It must be borne in mind that the trustée, upon the 
theory now urider discussion, is liable only for such property as came 
into his hands and into which defendant's money can be traced, and of 
such there is none. 

It follows that the défendant must be decreed to pay to the plaintifï 
the net sums received by it from the accounts in controversy in this 
case, from which, however, should be deducted a sum équivalent to the 
same dividend on the amount the bankrupt owes it as has been paid 
the other unsecured creditors. 



ML'NRO V. SMITH et al. 

(District Court, D. Rhode Islaad. July 13, 1917.) 

No. 67. 

1. Trusts <s=3371(1) — Constbuctive Trust— Bill. 

A bill by the trustée in bankruptey of a mlning company, wlilch al- 
leged that défendants acquired title to mining property for the purchase 
of which the mlning company held a contract, that by meir fraud and 
conspiracy défendants prevented the company from carrying out its con- 
tract, and prayed an aocounting of secret profits, etc., and that défend- 
ants be required to hold the property in trust for the trustée, but made 
no offer to reimburse défendants for the anïounts they expended in, ac- 
qulring the property, and did not allège any demand on défendants for a 
conveyance, cannot be treated solely as a bill for the establistiment of a 
constructlve trust 

2. Mines and Minebals ®=>54(2) — Mining Property— Value. 

Where a nfinlng claim was bought under a contract provlding for pay- 
ment o( the purchase price in installments, and givlng the pnrchaser an 
option to abandon his contract, with no other effect than a forfelture of 
paymtents already made, the price flxed in the contract is a most «in- 
certain indication of the cash value of the property, for payments were 
optional, and might be contingent upon success. 

3. Corporations i®=183 — Secret Profits. 

A mlning company entered into a contract to purchase a mining claim, 
payments to be made In installments ; the company, which was allowed to 
go Into possession, being given the option to abandon the contract on for- 
feiture of payments already made. It being difficult to consummate the 
purchase, as the claim had not proven productive, stockholders of the com- 
pany, who had nïade considérable advunces, bought in the title of such 
clalms, concealing the fact of their purchase from the company. Pay- 
ments were contlnued, but before they had amounted to a sum equal to 
the price paid by such stockholders, the company defaulted. Held, that 
the conïpany was not injured by the stockholders' secrecy, their reason 
for keeping their purchase a secret being to prevent requests for exten- 
sions, and hence there could be no recovery against the stockholders on 
account of alleged secret profits. 

4. Trusts ®=»102(1) — Constbuctive Trusts— Création. 

In such case, where the stockholders, being anxious to make a profit 
and to save the amounts they had advanced to the corporation did noth- 
Ing to prevent It from consummating Its agreement, no constructlve trust 

^=sF0T otber cases see same topic & KSY-NUMBER In aU Key-Numbered BisesU & Indexes 
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can be established on the ground tliat the interests they purchased. were 
hostile to the interest of the confpany, where such stoekholders offered to 
continue to make advanees to the conipany on condition that other stoek- 
holders made siinilar advanees, and the corporation, whicli was repre- 
sented by its fiscal agent and other ofiicers, Indicated no Intention of ac- 
qulring title to the elalms in the same manner as the stoekholders. 

5. Trusts <S=>102(1) — Consthuctive Trusts— Fidtjciabï Relation. 

While breach of a flduciary relation ralses a constnictlve trust, the 
existence of a flduciary relation is a condition précèdent to the raislng 
of such trust ; hence the faet that stoekholders and offlcers of a corpora- 
tion, after it had contracted to purehase mlning clainfs, payments to be 
made in installments, acqulred title from the vendors, will raise no con- 
struetive trust, on the theory of a breach of flduciary relations. 

6. Equity <S=3388— Bills— E'raud. 

Where a bill of the trustée of a bankrupt mlning company, charging ae- 
tual fraud on the part of défendants, alleged a conspiracy to wreck the 
Company, etc., sueli bill must be dismissed, where the fraud was not estab- 
lished ; the gênerai rule being that, where fraud is charged and is denied, 
the party making the charge wlU be conflned to that issue. 

7. Conspiracy <§=>]!)— Evidence— Sufkiciency. 

In a suit against stoekholders and ofiicers of a mlning company, based 
on the theory that they had eonspired to wreck the company and prevent 
it from eonsummatlng a contract to purehase mlning claims, paymenta on 
which were to be made in installments, évidence held uisufficient to es- 
tablish in any way plalntifC's contentions. 

8. Conspiracy cg=>i— What Constitutes. 

That stoekholders and oiflc-ers of a mlning company, who had acquired 
title to mines whieh the company was attempting to purehase under a 
contract providlng for payment on installments, entered into a reorganiza- 
tion plan with creditors at a time when the company was about to become 
bankrupt, does not establish conspiracy to ruin the conïpany. 

In Equity. Bill by Arthur E. Munro, trustée, against Fred L. Smith 
and others. Decree for défendants. 

Comstock & Canning and Harry M. Holbrook, ail of Providence, R. 
I., for plaintifï. 

Richard E. Lyman, of Providence, R. L, for défendants. 

BROWN, District Judge, This is a bill in equity, brought by the 
trustée in bankruptcy of the Big Chief Mining Company, a corporation 
of the State of Arizona, with its principal office at Providence, R. I., 
adjudicated bankrupt August 24, 1915, in this court. The défendants 
are Fred L. Smith, fornierly a director, and Charles j. Davol, citizens 
of Rhode Island, and Frederick E. Browne, formerly résident mana- 
ger, mining engineer, and statutory agent of the bankrupt, a citizen of 
California. Mary H. Carroll, executrix under the will of the late 
Thomas A. Carroll, Esq., was originally, but is not now, a party. 

The bill charges the défendants with a conspiracy to defraud and 
cheat the Big Chief Mining Company of its assets, to render it insol- 
vent, to get for themselves ail its property, and that certain acts in pur- 
suance of this conspiracy were done by the défendants, with the effect 
of causing the mining company to become bankrupt. 

The bill prays that the défendants be decreed to hpld in trust for the 
plaintiiï certain claims or rights to mining property in Hart, San Ber- 
nardino county, Cal., for a conveyance thereof to the plaintiff, for an 
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accounting and payment of damages and expansés sufl'ered through the 
alleged wrongful acts of the défendants, for an accounting and pay- 
ment of secret profits, for an injunction against transfers of property, 
and the prosecution of certain suits to quiet title, and from further 
prosecution of certain claims against the bankrupt corporation. 

The bill makes reiterated charges of actual fraud, and makes no of- 
fer of reimbursement to the défendants of amounts paid by them for 
the property, which plaintiff prays may be conveyed to him ; nor does 
the bill allège, nor do the proofs show, that at any time before the fil- 
ing of the bill the company or its trustée in bankruptcy made any de- 
mand upon the défendants for a conveyance of the property, or made 
any offer to reimburse the défendants for their expenditures in ac- 
quiring it, although the bill shows that Smith and Davol made consid- 
érable payments for the property. 

[1] It is impossible to treat the bill merely as one for the establish- 
ment of a constructive trust, and to secure for the plaintiff profits ac- 
tually made by the défendants through breach of fiduciary relations. 
The burden rests upon the plaintiff to establish its charges of actual 
fraud. 

The Big Chief Mining Company had not acquired full title to its 
mines or mining claims, but had succeeded to the rights of purchase 
conferred by a certain contract of May 14, 1910, between the owners 
of the mining claims (who may be called the Posters and McCluskeys), 
and the California Big Chief Mining Company, a California corpora- 
tion. The bankrupt had acquired rights to purchase the so-called 
"Jumbo" group of claims at Hart, San Bernardino county, Cal., for 
the sum of $50,000, payable out of the net returns of mining, in month- 
ly installments, but with the guaranty of certain minimum monthly pay- 
ments, which varied in amount, but from January, 1911, were required 
to be at least $450 per month. The contract provided for a forfeiture 
on nonpayment of a monthly installment after 30 days' written notice. 
The Company, however, was under no obligation to pay the full amount 
of $50,000. 

The Posters and McCluskeys, owners of the mining claims, were in 
no sensé creditors of the company, for the contract expressly provided : 

"The second party shall hâve the right to abandon this contract at any time, 
with no other or further effect than a forfeiture of payments made prior to 
sueh abandonment, and nothing herein contalned shall oWigate the second 
party to purchase the mining claims and property herein agreed by the 
first parties to be sold." 

[2] Under an agreement of this character the full amount to be 
paid ($50,000), in order to acquire a full title, is a most uncertain indi- 
cation of the actual cash value of the property. As payments are op- 
tional, and may be contingent upon success, the vendor asks more, and 
the vendee is willing to pay more, than in an outright purchase for 
cash. Consolidated Arizona Smelting Co. v. Hinchman, 212 Ped. 813, 
816, 129 C. C. A. 267. 

[3] The first ground of complaint is the purchase by the défendants 
Smith and Davol of the rights of the Posters and McCluskeys in the 
mining claims. The bill allèges that the interests purchased by the de- 
fendants Smith and Davol were of the value of the différence between 
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the amounts already paicl by the company on account of the contract 
and the sum of $50,000; but, as bas been said, tbe amount remaining 
to be paid in order to acquire f uU rights is not a proper measure of the 
actual value of the interest purchased by the défendants Smith and 
Davol. 

In January, 1914, défendant Smith purchased of the Fosters a two- 
thirds interest in the mining claims for the sum of $5,500. At that 
time the sum of $17,400 had already been paid by the company, leav- 
ing $32,600 still optionally payable by the company at the rate of $450 
per month. In September, 1914, the défendant Davol purchased from 
the McCluskeys the remaining one-third interest, paying therefor $4,- 
700. At this time $21,000 had been paid by the company, leaving 
$29,000 optionally payable at the rate of $450 per month in order to 
perfect the company's title. At the time of thèse purchases the com- 
pany was earning nothing from its mining opérations, which, for lack 
of funds, had been shut down for some time, but made its payments 
out of moneys borrowed or contributed by stockholders. The compa- 
ny was considerably in arrears to the défendant Browne for salary 
and for expenditures made by him, and was in great financial difficulty. 
Though its mining engineer, Browne, had confidence in its ultimate 
success, the company was still in the prospective stage. In a report to 
the company by A. h. Flagg, a mining engineer, dated as late as Febru- 
ary 20, 1915, and read to stockholders at a meeting on March 11, 1915, 
it appears : 

That "the Big Chief Mining property is still in a prospective stage," that 
suffieient work had been done "to indicate very clearly that it is not a poor 
man's camp, but, on the contrary, one in which moderately large expenditures 
must be made to prove the ground." 

The assignment by the Fosters and McCluskeys to the défendants 
Smith and Davol did not change the rights of the company, nor impose 
upon it any new obligations, but merely put the défendants Smith and 
Davol in the shoes of the Fosters and McCluskeys. The Fosters ap- 
parently were willing to dispose of an interest having a nominal value 
of $21,000, more or less, for the sum of $5,500 in cash, or a little more 
than one-quarter of the nominal value, and the McCluskeys to dispose 
of a one-third interest, having the nominal value of more than $10,000, 
for the sum of $4,700. The effect was to transfer the outstanding title 
from strangers to persons who were interested in the company as 
stockholders and one as a director. 

About the time of Smith's purchase from the Fosters, Thomas A. 
Carroll, Esq., an attorney at law, paid Smith the sum of $1,500, and 
acquired ^Vss of Smith's interest. The plaintifï lays great stress upon 
the fact that the purchases by Smith and Davol were not made directly 
in their own names, but were made in the names of third parties, and 
were not disclosed by the défendants, nor known to the officers of the 
company, until February, 1915. The directors and stockholders were 
duly informed at a meeting in March, 1915. Payments by the compa- 
ny were continued, covering the period to January 1, 1915. 

The discovery of the purchase by Smith and Davol, and of the fact 
that they had kept their purchase secret, was doubtless a cause of dis- 
243 F.— 42 
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sension and of dissatisfaction on the part of the company's fiscal agent 
and others, who were endeavoring to promote the company and to se- 
•cure funds by borrowing, and giving the lenders blocks of stock as a 
bonus for lending. It was doubtless, also, a disappointment to find that 
the défendants Smith and Davol, who had already made considérable 
advances of money to the corporation upon its notes, were disinclined 
to make further contributions, except on condition that other stock- 
holders would also contribute to a considérable amount. 

Complaint is made that, if the défendants Smith and Davol had not 
purchased the Foster and McCluskey claims, they would hâve been 
willing to hâve advanced the company more money, and that their pur- 
chase of the Foster and McCluskey rights removed from them any 
further inducement to advance more money. Apparently this situation 
gave rise to a considérable f eeling of hostility to the défendants, which 
has so colored the view of the situation as to obscure a fair and un- 
prejudiced view of their acts. 

The secrecy which is so emphasized as a badge of fraud is satisfac- 
torily explained by Mr. Smith : That he felt that, if he took title in his 
own name, the company would possibly be backward in the payments 
and want extensions, etc., and he testified that he did not want the 
company coming around to ask him to let up, and that he wanted the 
matter carried along as to payments, and to make a profit ; that he ex- 
pected that the company would complète the payments, and that af ter 
he had got his payments out he would make a profit of the différence 
between what he paid and what would be paid by the company on the 
contract. 

Mr. Smith made no pretense that he was acting solely in the inter- 
ests of the company in making the purchasc; He did so in the expecta- 
tion of profit from payments to be made by the company under its con- 
tract. This expectation, however, has not been realized up to the prés- 
ent time. The company has made payments to the amount of $3,300 
since Smith's acquisition of title, which was divided between Smith and 
Carroll. Davol has received the sum of $450. 

It thus appears that the défendant Smith, instead of so far making a 
profit from the monthly payments, has expended at least $2,200 more 
than he has received, and that the défendant Davol has expended at 
least $4,250 more than he has received. There is, therefore, no basis 
în the facts to warrant a decree for an accounting of so-called secret 
profits from payments made by the company. Upon any theory of the 
case it seems clear that, until the company had paid monthly install- 
ments to at least the amount of the sums paid by Smith and Davol, it 
had sufïered no damage, and no deprivation of any légal or équitable 
right. 

Thé company finally defaulted in its payments, bef ore it had paid as 
much as would compensate Smith and Davol for their outlay, and 
thus incurred a forfeiture of its right under the original contract. 

It seems to be a matter of indifférence whether the Smith and Davol 
purchases were known to the company or not. Until Smith and Davol 
got their money back, they were entitled to protect themselves by 
secrecy, and to permit the payments to be made in regular course to 
the bank, which held the deeds in escrow. Until this time there could 
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arise no equity in the company to hâve the benefit of any contract 
which Smith and Davol had made, assuming that their contract was 
better than that originally made by the company, and assuming, also, 
that it was inéquitable for them to buy on better ternis than the com- 
pany had assented to. 

[4] The plaintiff characterizes the interest purchased as a hostile 
interest, but it was no more hostile in the hands of the défendants than 
in the hands of the Fosters and McCluskeys, so long as they sought 
only payment of the contract price. In acquiring thèse claims the de- 
fendants dealt entirely with a third party, and there is no évidence that 
the corporation had intrusted any of them with a diity of attempting 
to acquire the property by outright purchase, or to better a bargain 
already made. It is expressly stated in the testimony of John M. 
Welch, the fiscal agent and a director, that the company had never 
considered the matter of purchasing the Foster and McCluskey claims 
in this way. 

The plaintiff does not in his argument exactly define any duty to the 
corporation which was violated by thèse défendants, except the sup- 
posed duty of giving to the company an opportunity to purchase the 
Foster and McCluskey interests, instead of taking them for themselves. 
There is no évidence in the case which is sufficient to show that the 
company has in fact lost a valuable opportunity to acquire the prop- 
erty on terms better than those of its contract with the Fosters and 
McCluskeys. The company was fully represented by other officers 
and by a fiscal agent. Its contract, with the right of abandonment at 
will without incurring further liability, had certain advantages, and it 
was apparent that it would still be necessary for the company to raise 
considérable sums to develop its mines. Whether the plaintiff would 
hâve had a right to any advantages resulting from the acquisition by 
the défendant of thèse properties seems, however, a moot question 
in this case. The mining company had lost ail its rights under the 
contract before the défendants had made themselves good. Unless 
this forfeiture is in some way attributable to acts of the défendants — 
if it resulted solely from the inability of the company to raise funds, 
and if there was no interférence by thèse défendants with the raising 
of funds — it would seem a matter of indifférence whether this for- 
feiture inured to the benefit of the Fosters and McCluskeys, or to the 
benefit (if it be a benefit) of the défendants. In either event the ven^ 
dees retain nothing which ever belonged to the company, except what 
it had contracted to forfeit in case of nonpayment. The défendants 
are still left with a mining property, so far unproductive, with its 
opérations shut down, and requiring reasonably large advances for its 
development — a mining venture still uncertain of success. 

It must be remembered that the purchase of mining claims is the 
purchase of an opportunity to engage in a business équivalent in its 
results to a maniifacturing process, and requiring capital and labor 
for its development. See Stratton's Independence v. Howbert, 231 U. 
S. 399, 413, 415, 34 Sup. Ct. 136, 58 L. Ed. 285. It is often more 
difiicult to finance a mining venture than to acquire the mines. 

There is in this case no definite évidence as to the value of the claims 
purchased by the défendants, and it has not been made to appear that 
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they are worth as much as the défendants Smith and Davol paid for 
them, or that the company ever was able or desired to buy thein at 
that price. 

Upon the évidence I find that the plaintifif has not sustained his allé- 
gations that the défendants conspired to wreck the company by pre- 
venting it from making its payments. I find as a fact that the bank- 
ruptcy of the company was not brought about by any act of the de- 
fendants, but was due to the inability of the company to raise the 
necessary funds to meet its payments and its assessments and expenses 
of opération; that, even had the défendants refused altogether to put 
in any more money, this would not hâve amotmted to a légal wrong; 
but I find that they did contribute certain sums, and were willing to 
contribute further upon conditions that were not unreasonable. 

[5] While the courts maintain with strictness the doctrine that a 
breach of a fiduciary relation raises a constructive trust, this doctrine 
requires as its foundation proof of a fiduciary relation. As was said 
by the Circuit Court of Appeals for the Eighth Circuit, in Steinbeck 
v. Bon Homme Mining Co., 152 Fed. 333, 338, 81 C. C. A. 441, 446: 

"But, like every nile and principle of tlie law, it is fonnded in a controllinK 
rpîison which Is its life. and, wliere tlie reason ceases, the rule is imiiotent. 
The reason is that no one may profit by a Iietrayal of the confidence of liis 
correlate, and by the use, to the latter's détriment, of knowledge or interest 
acquired by means of the fiduciary relation. Tlie test of tlie existence of a 
constructive trust of this nature is tlie fiduciary relation, and the betrayal of 
the confidence reposed under it to acquire the projierty of interest of the 
correlate, and, in the absence of either of thèse indispensable éléments, no 
such trust can arise. ïrice v. Comstock, 121 Fed. 620, 57 C. C. A. 64S, 61 L. 
B. A. 176." 

In Trice v. Comstock, 121 Fed. 620, 623, 57 C. C. A. 646, 649, 61 L. 
R. A. 176, the rule is stated broadly: 

"From the agreement which underlies and conditions thèse fiduciary rela- 
tions, the law both implies a contract and imposes a duty that the servant 
sliall be falthful to his master, the attorney to his client, the agent to his 
principal, the trustée to his cestul que trust, that each shall work and act 
with an eye single to the interest of his correlate, and that no one of them shall 
use the interest or knowledge which he acquires through the relation so as 
to defeat or hinder the other party to it in accomplishing any of the purposes 
for which it was created." 

In the présent case there is no évidence that thèse défendants used 
their positions or their knowledge to prevent the company from accom- 
plishing its purpose of acquiring the property in accordance with its 
plans. They took nothing which belonged to the company, and im- 
posed upon it no new burden in accomplishing its purpose. 

[6] The plaintiff has cited no case which goes so far as to hold 
that a purchase of this character, which involves only a substitution 
of officers or directors or stockholders of a company in the rights of 
a third party who had previously made a contract with the company, 
can be regarded as a sufficient basis for the establishment of a con- 
structive trust. In the absence of évidence that a profit has been made, 
or that they hâve secured something which is worth to the company 
more than they paid for it, there seems to be no room for the applica- 
tion of the équitable doctrine as to constructive trusts. But the plain- 
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tiff cannot avoid the fact that the bill framed by him is a bill which 
charges a fraudulent conspiracy to wreck the company. This con- 
spiracy could not be complétée! merely by the purchase of the Poster 
and McCluskey interests, but could only be etïected by preventing the 
company from making its payments through some unlavvful interfér- 
ence Icading to forfeiture. 

In Hendryx v. Perkins, 114 Fed. 801, 806, 52 C. C. A. 435, 440, it 
v/as said : 

■'A iiarty who charfjcs fraud assumes a grave respoiisibillty l)y reason of 
iriiikiii}? injurions allcfiations, •\vhic-li he caiiiiot escape by substitutitifr another 
issuo in lien tliereof. The only exceptions liave lieen in some instances 
whero ^he bill liad a double aspect, so that, therefore, it might be sustained ac- 
eording to its other allégations, even if tliose charging frand were not 
proven. In sucli cases the propev practice is to exi)ressly dismiss the bill so 
far as fraud is concerned." 

The gênerai rnle that, where fraud is charged in a bill and is de- 
nied, the party making the charge will be confined to that issue, is cited 
in Wall and Foss v. Parrot Silver & Copper Co. et al, 37 Sup. Ct. 609, 
decided by the vSupreme Court of the United States June 4, 1917. 

[7,8] The charges of fraud require that we consider more in dé- 
tail the cjucstion whether the défendants did fraudulent acts to prevent 
the company from making its payments. 

The purchase of the claims by thèse défendants, and the nondis- 
closure, had, of course, no such effect. On the contrary, the nondis- 
closure indicates very clearly the désire of the défendants that the com- 
pany should continue its payments as before. The scheme of secur- 
ing secret profits by collecting the monthly payments required their 
continuance for more than 22 months before reimbursement of de- 
fendants' expenditures, and for a considérable time thereafter in or- 
der to make a profit. This was not consistent with a plan of an earl)' 
wrecking of the company, or of disabling it from making payments. 

Though the bill, in paragraph 22, allèges a conspiracy to prevent 
the company from raising money for its monthly payments, it is so 
vague and uncertain in its allégations as to afïord no proper basis for 
proof. It States that défendants knew that monthly installments were 
being paid out of a $12,500 subscription, and that they knew that the 
fiscal agent, John M. Welch, "could not comply with conditions laid 
down by themselves in référence to the aforesaid subscription." This 
is so feeble a présentation of charges of actual fraud that it might well 
be wholly disregarded, but for its apparently unjust reflection upon the 
good faith of Thomas A. Carroll, Esq. Certainly his objection, at 
a meeting September 21, 1914, to a plan of borrowing $15,000 from 
strangers, which would afford a commission of $2,250 to the com- 
pany's fiscal agent, might be taken as évidence of sound judgment, 
rather than of a fraudulent purpose. 

The plaintifï's contention that there was improper interférence with 
the efforts of the company to borrow more money, and that this was 
the cause of the failure of the company to make its payments, I find 
not to be sustained by the proofs, which are quite as vague and indéfi- 
ni te as the allégations of the bill. 
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I find, also, that there was no intention of any of the défendants to 
do any act to prevent the Company from raising other moneys neces- 
sary to pay assessments or outstanding bills, but that, on the contrary, 
the défendants were wiUing to contribute, and did contribute, for this 
purpose. 

It is also charged that the défendant Browne "was intentionally per- 
mitting his claim for unpaid salary to increase from time to time" ; 
that he gathered in certain claims to add to his own, for the purpose 
of attaching the personal property of the company, as further steps 
in the conspiracy. This perversion of the company's failure to pay 
Browne's salary, and a few bills that he had contracted for the com- 
])any's benefit with his own guaranty of payment, into "steps in a con- 
spiracy," is a most extraordinary and unjustifiable attempt to couvert 
the company's own fault into a part of a supposed scheme of the 
défendants. The constant efforts of Browne to secure payments from 
the company, and to induce the company to raise money for this 
purpose, are a complète answer to this remarkable charge. 

It is further charged that Thomas A. Carroll, Esq., while director 
and attorney for the company, after suit brought by Browne, did ad- 
vise the California attorneys of the company that the company had 
no défense to Browne's suit, by reason of which the company allowed 
judgment to be taken by default, and "did not inform the company of 
facts within his own knowledge which could be set up in an answer 
to the Browne complaint and which the complainant avers would be a 
good and sufifîcient défense." 

So far as appears, there is no basis for this charge of bad faith. 
The debts upon which Browne brought suit were just debts long over- 
due, and no grounds of défense are alleged or proved. It certainly 
was not Mr. Carroll's duty to advise the company that by reason of 
some far-fetched theory Browne was a party to a fraudulent conspir- 
acy, and his just claims might be defeated for that reason. 

If the vague allégations: of paragraph 29 of the bill mean or imply 
anything more than this, such further meaning does not appear. There 
is no ground for holding this to be a fraudulent act, or other than 
sound advice. There is no doubt that the défendant Browne was fuUy 
justified in bringing suit against the company and attaching its Per- 
sonal property, and that this was entirely consistent with good faith. 

It is further argued that the purchase of the interests made Browne, 
Smith, Carroll, and Davol ail hostile to the company, and deprived 
the company of their services. But the primary interest of Browne 
was to get payment for his past and présent services, and of Smith, 
Carroll, and Davol to receive the monthly payments from the com- 
pany. The money required for the monthly payments did not go to 
Browne, whose interests thus differed from those of the others. So 
long as the company, by borrowing or by its opérations, might be able 
to take care of its payments, there seems to bave been no reason for 
desiring to harass it or prevent it from continuing. 

It seems to be true, however, that in making the purchase it was 
the intention of Smith and Davol to put themseives in a position which 
would enable them to carry on the enterprise under a reorganization, 
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in case of the failure of the company under its then management. 
There is in the written correspondence much évidence of the intention 
of the défendants to co-operate in the reorganization of the enterprise. 

When failure was imminent, there seems to bave been an under- 
standing between the parties that such rights as should be secured by 
Browne under bis attachments and judgments, and such rights as 
should be secured by Smith and Davol by the exercise of rights of 
forfeiture and by suit upon notes of the company held by them, should 
be used by them in reorganizing or in forming a new company. It was 
a plan for salvage out of an impending wreck, due to aie failure of 
the fiscal agent and other ofïicers to finance the company, rather than 
a plan to cause the wreck. 

In the plans for reorganization the plaintiff finds his principal évi- 
dence of a conspiracy or a meeting of the minds of the défendants. 

But this is ail too late to support the charges of the bill ; it is action 
in extremis, and not the cause of the bankruptcy, which was the resuit 
of the failure of long-continued efforts to finance a doubtful mining 
enterprise, which, under différent acts of incorporation and under 
various names, had not made a profit. 

The responsibility for this failure cannot be shifted to the shoulders 
of thèse défendants by far-fetched and unjustifiable charges of a fraud- 
ulent scheme to wreck the company. 

The scheme of fraud set up in this bill was not of the défendants' 
invention, and the défendants' acts do not fit such a scheme, but are 
inconsistent with it. 

The plaintiff argues at length that, even if the charges of actual 
fraud are not sustained, a case of constructive fraud is yet made out. 

As we bave said, there is no ground for a decree for an account of 
secret profits, for it is proved that there were none. Assuming, for 
argument, what is not established, that the plan to make profits by 
receiving monthly rentals was a breach of fiduciary relations, this is now 
of no conséquence, since it was defeated by the company's inability to 
raise money, and not, as we find, by any acts of the défendants which 
prevented it from doing so. This plan for "secret profits" from 
monthly paynients disappears from the case, whether its failure was 
due solely to the inability of the company to pay, or was due to its 
abandonment by the défendants before any profit was made, upon the 
alleged adoption of an alternative plan of preventing the company 
from making the payments. In either aspect, whether defeated or 
voluntarily abandoned, it was not carried out, and did not resuit in 
the payment by the company of more than it must bave paid in any 
event. 

There remains in the case only the alleged fraudulent plan of ac- 
quiring the full ownership of the mining claires and of disabling the 
company from completing the purchase, thereby forfeiting its contract 
rights. 

This plan comprehends two essential and inséparable parts, and the 
supposed illegality of acquiring the claims dépends upon the intent to 
carry out the plan of disabling the company from buying under the 
contract of May 10, 1914. 
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Finding as a fact that there was no intent to disable or prevent the 
Company from exercising its rights to purchase, and that this was 
not done by the défendants, there remains no ground charged in the 
bill for finding that the purchase of the mining claims by the défend- 
ants Smith and Davol was unlawful or inéquitable, or in violation of 
any rights of the company. While acts lawful in themselves may be- 
come unlawful as parts of a gênerai scheme, if the gênerai scheme 
is disproved and the connection is thus broken, a plaintifï cannot be 
permitted to set up a new and distinct ground for équitable relief that 
is not pursuant to his bill. Fie who unjustifiably charges actual fraud 
done in pursuance of a conspiracy cannot expect the aid of a court 
of equity in constructing out of the remnants of his case some other 
case, based upon some diiïerent principle of equity not invoked in his 
bill. United States v. Reading Co., 226 U. S- 324, 372, 373, 33 Sup. 
Ct. 90, 57 L. Ed. 243. A charge of fraud calls upon a défendant to 
protect his character, and when there is a failure of proof, or when 
he has disproved the charge, he is entitled to a full dismissal. Cases 
in which gênerai charges of fraudulent conspiracy are made, in order 
to give the color of fraud to many acts innocent in themselves and 
consistent with légal rights and with an honest intention, require the 
strict application of the rule when the charges of fraud fail. 

Thèse défendants testified before me at length under direct and 
cross examination. I am satisfied that they, and Thomas A. Carroll, 
Esq., are unjustly charged with a conspiracy to wreck this company, 
or to defraud it or their associâtes. I am of the opinion that they 
were willing to do their share towards contributing funds to carry on 
the enterprise, though they were unwilling to assume the burden of 
carrying the enterprise for the benefit of others who would not con- 
tribute. 

The plaintiff, in my opinion, has failed to establish any right, based 
either upon fraud or upon breach of fiduciary relations, to a decree 
establishing a trust or requiring a conveyance from the défendants 
Smith and Davol ; and there is no just ground for an injunction against 
any of the défendants, or for granting any relief prayed for in the bill. 

The bill will be dismissed. 



Ex parte DOSTAL. 

(District Court, N. D. Ohio, E. D. August 15, 1017.) 

No. 9562. 

1. Habeas Cohpus ®=»,51—Procekdings— Parties. 

While an application for a writ of habeas corpus nïay be made by one 
person on behalf of another, an application in this forni entltles the 
petitioner to such relief only as might be glven if the application were 
made by the person detained in his own name. 

2. Habeas Corpus <®=>1(ï— Jurisdiction of Courts— Détention by Militart 

authoriïies. 

If a milltary tribunal has jurlsdiction to try a person charged with 
an offense against military law, the civil courts cannot interfère by wrlt 
of habeas corpus. 

^=s>For otber cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexe» 
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3. Army and Navt <g=44(2)— MiLiTARY Courts— Persoks Sub.ject to JtiRis- 

DIOTION. 

An enlisted man, oecupyins and enjoylng that status, vvith ail ifs bur- 
dens and obligations, niay be detained by the military avithorities and 
tried by a court-martial for any offense against military law, 

4. Akmy and Navy <S=>44(2, 3) — Military Courts— rERSONS Subject to Juris- 

DIC.TION. 

One who enlisted in the National Ouard, was accepted, took the pre- 
scribed oath, and later took the fédéral enlistnient oath. as prescribed liy 
National Pefense Act June :5, 1016, c. i:34, § 70, 39 Stat. 201. (Comp. St. 
1910, § 30441), and received pay and clothiiig over a long period froni 
the state and nation, is a soldier, subject to the .iurisdiction of a military 
trllinnal for any offense comniitted against military law, though he was 
under 21 when he enlisted. and enlisted without the written consent of 
his parent or guardian, and though he was an alien, who had not made 
the déclaration of his Intention to beconie a citizen, and though he had a 
mother dépendent npon him for support. 

5. Army and Navy <ê=^1!)— Knlistmest of Minors— Validity. 

A niinor's enlistm'ent, without the written consent of his parent or 
guardian. when such consent is rcquired. is not void. nor is it voidable hy 
him. thoiigli he may be released froni the service by a timely application 
'if bis ijvircnt or guardian, having a superior right to his custody or con- 
troi. 

6. Army axd Navy <©:^19 — Exlistment of Minoes — Validiïy. 

Wbore a niinor enlists, without tlie written consent of his parent or 
guardian. an a))iilication liy tln> parent or guardian for his releasR must 
be made with reasonable diligence after ac(|uii'ing knowledge of the en- 
listnu'ut, and before an offense bas i)een con]mitted by the niinor, and 
altcr an offense bas licen connnitted. and espedally after he has been 
libued under arrest and charges have lieen prefcri-cd against him, it is 
too laie l'or tlie parent or guardian to oust the jurlsdiction of the military 
anthorilies by an application for a writ of habeas corpus. 

7. Ar.my axd Xavy <©=3l!) — E?»ltst.ment of Minors— Vauidity. 

Wliere a niinoi' liad no parent or guardian livlng in the United States 
v4-hen he enlisted. the subsp(iuent arrivai of his mother in the TTnited States 
couid not have any rétroactive effect upon the prier eidistment. 

8. Army ax» Navy <;x=3l!) — Exlist.mkkt ov Mi.nohs — Vai.idity. 

As National Dcîer.sc Acrt ,lun<> 3, 1916, permits the enlisting of a m'inor 
over the âge of IS without the written consent of his parent or .guardian, 
wbere one over 18 and under 21, who had enlisted prior to the passage of 
that ac't, subsequently took the fédéral enlistnietit oath prescribed by sec- 
tion 70 thereof. the d(>fects in his original enlistnient were Immaterial, 
and any right of the parent or guardian lo reclaini his custody or coutrol 
was extinguished. 

9. Army a.nd Navy* ©=^19 — Exj.istmknt of Minors—Validity. 

ïhe iiarent or guardian of an enlisted niinor may waive the .statutory 
requircment for bis wi-itten consent, and does waive it by acquiescing 
, with knowledge in tlie niinors continuance in the service, thus peruiit- 
ting him to draw the pay and em'oluments of a soldier. 

10. Army and Navy <S=3i8 — K.\etstmekt — Vai.idity. 

An alien, offering to enlist and accepted as a soldier, cannot avold his 
c-ontract of enlistnient, and thereby esc-ape liabillty l'or service or to pun- 
ishinent, espe<-ially as Comp. St. 1916, § 1.S88, providing that no person who 
is not a citizen, or who has not made a légal déclaration of his intention 
to become a citizen, shall be enlisted for a first enlistnient, Is limited to 
eiiUstments in time of peace. 

11. Army and Navy <S=3l8 — Enlistment — Validity. 

There is iiothing in the treaty between the United States and the gov- 
ernment of Austro-llungary invalidating an enlistment by a native of 
Austria. 

Ê=3For other cases see samc tODic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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12. Aemt and Navï <@=>44(2) — Calling Militia into Service of the United 
States. 

National Défense Act, § 58 (Conip. St. 1916, § 3044), provides that the 
National Guard shall consist of the regularly enlisted militia, etc. Section 
70 provides that enlisted nien in the National Guard, whose enllstment 
contracts contain an obligation to défend the Constitution of the United 
States and obey the orders of tlie Président, shall be recoguized as mtem- 
bers thereof, and that others shall not be so recognlzed until tliey bave 
signed the enllstment contraet and taken the oatb therein provided. Sec- 
tion 111 (Comp. St. 1916, § 3045) and Sélective Draft Law May 18, 1917, 
auithorlze the Président to draft ail members of the National Guard into 
the military service of the United States. Held, that an order of the 
Président, calling a company and régiment of the National Guard into 
the fédéral service, made a irtember of such company and régiment, whose 
original enllstment contraet contained the obligation prescribed by section 
70, and who, when previously called into the fédéral service, had taken 
the additlonal oath prescribed by that section, a soldier of the United 
States army, subject to military trial or punishment, though he had not 
consented to be mustered into the military forces of the United States 
under sucli order. 

13. Abmy and Navï <S=>20 — Calling Militia into Service or the United 
States. 

Under Const. art. 1, § 8, authorizing Congress to organize and equip 
armies, and to provide for the common défense, and National Défense Act 
June 3, 1916, and Sélective Draft Law May 18, 1917, the Président has 
authority to draft compulsorlly into the services of the United States ail 
officers and enlisted men of the National Guard, and Congress had au- 
thority to confer such power ; compulsory service belng in no way viola- 
tive of the Constitution. 

14. Abmy and Navy <g=»18 — Enlistment— Validitt. 

That an enlisted soldier has a mother, of whom he is the only support, 
does not make void his contraet of enlistment 

15. Constittttional Law <g=374^JuDiciAL Functions— Encboachments on 
Executive. 

Under Sélective Draft Law May 18, 1917, § 4, authorizing the Président 
to exdude or discharge at his discrétion those havlng persons dépendent 
upon them' for support, rendering their exclu.slon or discharge advisable, 
dependency is not a matter of which the courts can take judicial cogni- 
zance. 

Ex parte application by Rudolph Dostal, on behalf of John Hacken- 
berg, for a writ of habeas corpus. Pétition dismissed. 

James A. Miles and Franklin Rubrecht, both of Columbus, Ohio,. 
for petitioner. 

Hubert J. Turney, and E. S. Wertz, U. S. Atty., both of Cleveland, 
Ohio, for respondents. 

WESTENHAVER, District Judge. This is an application by Ru- 
dolph Dostal, on behalf of one John Hackenberg, for a writ of habeas 
corpus. Upon the présentation of the pétition an alternative writ was is- 
sued, and the défendants, in response thereto, produced in court the 
body of John Hackenberg and made a return showing the cause of 
his détention. Evidence was introduced on behalf of the petitioner 
and of the respondents. 

John Hackenberg, the person alleged to be restrained illegally of his 
Jiberty, is a native of Austria. He came to this country about June 
25, 1914. He enlisted on June 7, 1915, in Company B, Eighth In- 

@=>For otber cases see same toplc & KEY-NUMBER in aU Key-Numbered Olgests & Indexa» 
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îantry, National Guard of the State of Ohio. At the time of his en- 
listment he rnade an application declaring himself to be 21 years of 
âge and a citizen of the United States. He was thereupon accepted 
as an enlisted man and agreed to serve for a term of 3 years, unless 
sooner discharged. He also made and subscribed an oath of enlist- 
ment. By this oath he déclares that he will bear true faith and al- 
legiance to the United States of America and the state of Ohio, that 
he will serve them honestly and faithfully against ail their enemies 
whomsoever, and that he will obey the orders of the Président of the 
United States, the Governor of the state of Ohio, and the orders of the 
ofificers appointed over him, according to the rules and articles of war, 
and the régulations for the government of the Ohio National Guard. 

On June 19, 1916, the company and régiment to which he belong- 
ed responded to the mobilization order of the Président of the Unit- 
ed States for service on the Mexican border. On July 2, 1916, he 
took the fédéral enlistment oath prescribed by section 70 of the Na- 
tional Défense Act of June 3, 1916. He was mustered out of the féd- 
éral service on March 2, 1917. From the time of his enlistment and 
until he was mustered out he performed ail the military duties requir- 
ed of him, and bas drawn and accepted pay and clothing. On July 
10, 1917, the company and régiment to which he belongs was called 
into the fédéral service, pursuant to paragraph 2, section 1, Act May 
18, 1917. He reported for duty at the place of rendezvous with his 
company, and answered "présent" to the roll call, and was checked as 
"présent" by the fédéral mustering officer. On July 30th foUowing, 
for some reason not developed in the évidence, he was placed under 
arrest, and bas since been in confinement. On August 3, 1917, formai 
•charges were preferred against him for violating the laws of the Unit- 
ed States and the Articles of War, particularly violation of the fifty- 
fourth Article of War relating to f raudulent enlistments. 

Respondents' answer shows that he is restrained of his liberty by 
reason of thèse charges, and that he will be brought to trial upon them 
before a court-martial as soon as practicable and without any undue 
delay. 

The évidence shows that he is not, in fact, a citizen of the United 
States; that he has not made a légal déclaration of his intention to 
become a citizen ; that he was born January 22, 1897, and was there- 
fore 18 years and 5 months of âge when he first enlisted, and is 
now under 21 years of âge; that no written consent of a par- 
ent or guardian was obtained or given before he enlisted; and that, 
because of his statement touching his âge and citizenship in his ap- 
plication for enlistment, no such consent was asked or required. Fur- 
ther, that he had no parent or guardian at the time of his enlistment 
in the United States, that his mother was then living in Austria, 
and that she on August 25, 1916, arrived in the United States, bring- 
ing with her a younger daughter. 

She testifies that she did not know of his enlistment until after her 
arrivai in the United States, at which time he was absent on the Mex- 
ican border in service with his company, and that she learned of his 
■enlistment immediately after her arrivai. She testifies that she is 
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without means or ability to support herself and that she is being sup- 
portée! in a large part by him and by a son-in-law. 

Upon thèse facts the petitioner, Rudolph Dostal, contends that Jolm 
Hackenberg's confinement and détention are illégal upon the follow- 
ing grounds : 

(1) That he is under 21 years of âge, and that neither at the time 
of his enlistment, nor since, has his parent or guardian consented in 
writing to his enlistment. 

(2) That he is an alien subject of the emperor of Austria, and has 
not made a légal déclaration of his intention to become a citizen of the 
United States. 

(3) That he has refused to enlist or to be mustered into the service 
as a soldier in the United States army, under the President's mobiliza- 
tion or draft order of July 10, 1917, and that upon the facts stated 
he cannot be compelled so to enlist or to be mustered into the service. 

(4) That he has a widovved mother living with him in Akron, Sum- 
mit county, Ohio, of whom he is the only and sole support. 

[1] This application is made on his behalf by Rudolph Dostal, his 
brother-in-law. It is proper practice to make an application by one 
on behalf of another; but an application in this form entitles the peti- 
tioner to such relief only as might be given if the application were 
made by the person thus detained in his own name. An application 
may be made by a parent or guardian having a superior right to the 
custody and control of a person illegally detained, when such person 
might not himself obtain relief. In similar cases, a parent or guardian 
has been permitted to obtain the discharge of a minor from military 
control, when the minor himself might not obtain such relief. Any 
objection to granting relief in the présent case, because the applica- 
tion was made by or on behalf of the person confined, rather than by 
the parent or guardian entitled to his custody and control, is a mat- 
ter of form only. If it were necessary, in order that full relief shoukl 
be granted, according to the rights of the parent or guardian, an 
amendment could be made, making the mother a party plaintiff. I 
shall therefore disregard the question of form, and dispose of this 
case on its merits, as if ail proper parties were présent asking relief. 

[2] It is settled law that, if a military tribunal has jurisdiction to 
try a person charged with an offense against military law, the civil 
courts cannot interfère by writ of habeas corpus. In the case of In 
re Grimley, 137 U. S. 147, at page 150, 11 Sup. Ct. 54 (34 h. Ed. 636), 
Mr. Justice Brewer, delivering the opinion, said : 

"It eannot be doubted tliat the civil courts may In any case inquire into the 
jurisdiction of a court-martial, and if it appears that the party coiidernned is 
not amenable to its jurisdiction, it may dlschar^^e him from the sentence. 
And, on the other hand, it is equally clear that by habeas corpus the civil 
courts exercise no sui>ervisory or coi-recting power over the proceedings of a 
court-martial, and that no mère errore in their proceedings are open to con- 
sidération. The single inquiry, the test, is jurisdiction. That being estab- 
lished, the habeas corpus must be deuied and the jietitioner remandecl. That 
wantiug, it must be sustained and tlie petitioner discharged. If (irimley was 
an enlisted soldier, he was amenable to the jurisdiction of the court -martial.' 
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Authorities to the same effect are nurnerous. See the following: 
In re Tarble, 13 Wall. 397, 20 L. Ed. 597; Ex parte Dunakin (D. C.) 
202 Fed. 290; Ex parte Hubbard (C. C.) 182 Fed. 76; Dillingham 
V. Booker, 163 Fed. 696, 90 C. C. A. 280, 18 L. R. A. (N. S.) 956, 16 
Ann. Cas. 127; U. S. v. Williford, 220 Fed. 291, 136 C. C. A. 273. 

[3] The primary and controlling question then is: Was or is John 
Hackenberg an enhsted man, occupying and enjoying that status, with 
ail its burdens and obligations? If he is, then he may be detained by 
the military authorities, and tried by a court-martial for any ofifense 
committed by him against military law. It is not denied, but, on the 
other hand, conceded, that a misrepresentation respecting his âge and 
citizenship, whereby he procured and enjoyed the pay and émoluments 
of a soldier, is an offense against military law, subject to be dealt with 
according to the fifty-fourth Article of War. 

[4] I am of opinion that this question must be answered in the af- 
firmative. His application to be enlisted, and the acceptance thereof, 
his taking the prescribed oath as a member of the Ohio National 
Guard, his taking later the fédéral enlistment oath as prescribed by 
section 70 of the National Défense Act, his receipt of pay and cloth- 
ing over a long period, from the state and nation, makes him a soldier, 
subject to the jurisdiction of a military tribunal for any offense com- 
mitted against military law. The fact that he was under 21 when he 
enlisted, or that the written consent of his parent or guardian was not 
fgiven to such enlistment, or that he was an alien, who had not made 
a déclaration of his intention to become a citizen, or that he had then 
or now a mother dépendent upon him for support does not, in my 
opinion, make his contract of enlistment void, or prevent the status 
of a soldier, with its duties and obligations, attaching to him. My rea- 
sons for thèse conclusions, and some observation as to each conten- 
tion made by the petitioner, will be briefly stated. 

[5, 6] (1) It is settled law that a minor, who enlists without the 
written consent of a parent or guardian, when such consent is required, 
becomes a soldier. His enlistment is not void, nor is it voidable in 
any event by him. He may be released from the service by a timely 
application of the parent or guardian having a superior right to his 
custody or control. But this application must be made with reasonable 
diligence, after the parent or guardian has acquired knowledge of the 
actual enlistment, and before an offense has been committed by him. 
After an offense has been committed by the minor against the military 
law, and especially after he has been placed under arrest and charges 
hâve been pref erred against him, it is too late for the parent or guardian 
to oust the jurisdiction of the military authorities by an application to 
the civil courts for a writ of habeas corpus. See the following: Ex 
parte Grimley, 137 U. S. 147, 11 Sup. Ct. 54, 34 E. Ed. 636; In re 
Morrissey, 137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644; Ex parte 
Hubbard (C. C.) 182 Fed. 76; Ex parte Dunakin (D. C.) 202 Fed. 
290; Dillingham v. Booker, 163 Fed. 696, 90 C. C. A. 280, 18 L. R. 
A. (N. S.) 956. 16 Ann. Cas. 127; U. S. v. WiUiford, 220 Fed. 291. 
163 C. C. A. 273 ; McGorray v. Murphy, 80 Ohio St. 413, 88 N. E. 
881, 17 Ann. Cas. 444. 
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[7] Upon thèse considérations alone the application should be de- 
nied, se far as it is based on his minority, and some further observa- 
tions lead to the same conclusion. As the law stood when he enlisted 
(Rev. St. § 1117), no person under the âge of 21 years should be en- 
listed or mustered into the service of the United States without the 
written consent of his parent or guardian, provided such minor had 
a parent or guardian entitled to the custody and control of him. Hack- 
enberg had no guardian or parent at that time living in the United 
States entitled to the custody and control of him. It is at least ques- 
tionable whether a parent or guardian residing in a foreign country is 
entitled to the custody and control of a minor residing in the United 
States. This question was considered and decided by De Haven, Dis- 
trict Judge. In re Perrone (D. C.) 89 Fed. 150. In that case an alien 
minor, whose parents resided in Italy, had enlisted, and shortly after 
his enlistment a guardian was appointed and qualified in the United 
States, who then applied for a writ of habeas corpus for the discharge 
of his ward, because the enlistment had been made without the writ- 
ten consent of his parent or guardian. It was held that the rehef asked 
should not be granted, and this holding seems to me to be based upon 
Sound reasons. Obviously, if there is no parent or guardian entitled 
to his custody or control, or qualified to give or withhold consent at 
the time of the enlistment, the contract of enlistment is valid and reg- 
ular, and, if valid and regular when made, it does not become defective 
by a subséquent change of conditions. Therefore the arrivai in the 
United States at a later date of Hackenberg's mother could not, it 
seems to me, hâve any rétroactive eiïect upon a prior enlistment, reg- 
ular in ail respects when made. 

[8] Furthermore, the National Défense Act of June 3, 1916, now 
permits the enlisting of minors over the âge of 18 years without the 
written consent of the parent or guardian. This act was in full force 
and effect when Hackenberg's mother came to the United States. 
Hackenberg, after the passage of this act, and under favor of its pro- 
visions, took the fédéral enlistment oath prescribed by section 70 
thereof. It was compétent at this date, without the written consent 
of his parent or guardian, then, to enlist, and as a resuit of his acts he 
then became an enlisted man in what is sometimes called the fed- 
eralized National Guard. The contract of enlistment and his rights 
and obligations are regulated and controlled by that act. He created 
in effect by his enlistment oath, taken pursuant to its provisions, and 
by his acceptance thereafter of pay and clothing, a new status for him- 
self as a member of the National Guard created, regulated, and gov- 
erned by the National Défense Act. The defects, if any, in his orig- 
inal enlistment as a member of the Ohio National Guard, became 
thereafter, it seems to me, immaterial and unimportant. Any latent 
right that the parent or guardian prior thereto might hâve had to re- 
claim his custody or control, because his enlistment was without his 
consent, is extinguished in conséquence of thèse new conditions. His 
status as a regularly enlisted man under the National Défense Act 
has become strictly regular, and not voidable by parent or guardian. 

[9] Furthermore, the written consent required of the parents or 
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guardian of a minor is primarily for the benefit of such parents or 
guardian. It is designed, not merely to protect an immature minor 
from improvident action, but to préserve the parent's or guardian's 
right to his custody and service. The parent or guardian may un- 
doubtedly waive the requirement that the consent be in writing. This 
written consent may undoubtedly be given after, as well as at the 
time of, the enHstment. It follows, as a conséquence, that the parent 
or guardian may, by acquiescence, with knowledge, after the enlist- 
ment, waive ail right to relief because written consent was not previ- 
ously given. This waiver will resuit from silence or acquiescence while 
a minor is continuing in the service and drawing pay from the gov- 
ernment. In Ex parte Dunakin, 202 Fed. 290, Cochran, District Judge, 
according to the third headnote, held : 

"Where a minor enlisted wlthout the consent of hi» parent or giiardian. 
and his mother, who was his surviving parent, on learnlng of his enlistment 
shortly thereafter, dld nothing to repudiate the same or to secure his releasp. 
and testified that she would hâve been reeonciled to It, had he remained in 
the anny and not deserted, but that after his désertion she wanted to keep 
him out of the anny, her acts constituted an Implied consent to his enlistment. " 

See, also, the following: State v. Dimick, 12 N, H. 194, 37 Am. 
Dec. 197; In re Morrissey, 137 U. S. 157 (bottom of paragraph at 
page 159), 11 Sup. Ct. 57, 34 h. Ed. 644; Ex parte Hubbard (C. C) 
182 Fed. 76 (middle of paragraph at page 81). 

In the présent case both John Hackenberg and his mother, after 
the passage of the National Défense Act reducing to 18 years the âge 
above which one may enlist without the consent of the parent or guard- 
ian, hâve acquiesced in his continuing in the service, thus permitting 
him to draw the pay and émoluments of a soldier. This acquiescence, 
in my opinion, is the équivalent of a prior written consent, and might 
of itself be sufficient to bar the mother from the relief hère asked. 

[10] (2) An alien, who ofifers to enlist and is accepted as a soldier, 
cannot avoid his contract of enlistment, and thereby escape liability 
either for service or to punishment. 

An alien, who has not made a légal déclaration of his intention tO' 
become a citizen, is not obliged to enlist. He is not, under the pro- 
visions of Act May 18, 1917, subject to the sélective draft. He cannot 
be compelled or coerced, in the présent state of the law, to enlist or 
perform military service. He may, however, voluntarily oflfer himself 
for service as a soldier, and, if accepted, he thereby acquires the status 
of an enlisted man, subject to ail its duties and obligations. The gov- 
ernment may not accept him ; but, if accepted, he cannot himself plead 
his want of qualification, nor escape service. 

This question was fully considered in U. S. v. Cottingham, 1 Rob. 
(Va.) 615, 40 Am. Dec. 710. In that case an alien had enlisted, rep- 
resenting himself to be a citizen of the United States, under an act of 
Congress which prescribes as a qualification for enlistment that ail 
recruits should be citizens of the United States. In the opinion it 
is said: 

"An alien has no right, founded upon any principle either ot municipal or 
International law, to claim exemption from the conséquences of his own volun- 
tary engagement, whether for military or any other service. No one supposes 
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that he labors under a disability in this respect ; for though, by sucli a stipu- 
lation, lie may by possibility involve himself in difficultles in regard to hls 
allegiance to his native sovereign, that is a matter for his own considération, 
and cannot affeet the validity of his new obligation. If any autbority were 
necessary for so self-e vident a proposition, it would be found, not only in the 
practice of eniploying forelgn iniercenarles, which has prevalled amongst clv- 
illzed nations in ail âges, but in the doctrine as laid down by the most ap- 
proved writers: Vattel, b. 1, c. 19, § 213; 1 Bl. Corn. 870." 

It is settled law that eligibility requirements are for the protection 
of the government, and not for the soldier. If the government waives 
an eligibiHty requirement, or if, after enlistment, it does not avail it- 
self thereof to discharge the soldier, the latter cannot urge his want 
of qualification to obtain his discharge, or to escape punishment for an 
offense against miHtary law. The law in this respect is best stated by 
Mr. Justice Brewer in Re Grimley, supra, from which we quote as 
f ollows : 

"Grimley has made an untrue statement in regard to his qualifications. The 
government œakes no objection beeause of the untruth. The qualilication Is 
one for the benefit of the government, one of the contracting parties. Who 
ean take advantage of Grimley's lack of qualification? Obviously only the 
party for whose beneflt it was inserted. Such is the ordinary law of contract. 
Suppose A., an individual, were to offer to enter into contract with persons of 
Anglo-Saxon descent, and B., representing that he Is of such descent, accepts 
the ofEer and enters into contract ; can he come thereafter, A. making no ob- 
jection, repudiate the contract on the ground that he is not of Anglo-Saxon 
descent? A. has prescribed the terms. He contracts with B. upon the strengtn 
of his représentation that he cornes within thèse terms. Can B. thereafter 
plead his disability in avoidance of the contract? On the other hand, suppose 
for any reason it could be contended that the proviso as to âge was for the 
benefit of the party enlisting; is Grimley In any better position? The matter 
of âge is œerely incidenfal, and not of the substance of the contract; and 
can a party, by false représentations as to such incidental matter, obtain a 
contract, and thereafter dlsown and repudiate its obligations on the simple 
ground that the fact in référence to this incidental matter was contrary to his 
représentations? * * • He cannot of his own volltion throw ofC the gar- 
ments he has once put on, nor can he, the state not objectlug, renounce his 
relations and destroy his status, on the plea that, if he had disclosed truthfully 
the facts, the other party, the state, would not hâve entered into the new rela- 
tions with him, or permitted him to change his status. * • * A naturalized 
citizen would not be permitted, as a défense to a charge of treason, to say that 
he had acquired hls citlzenshlp throùgh perjury, that he had not been a rési- 
dent of the United States for five years, or within the state or territory 
where he was naturalized one year, or that he was not a man of good moral 
eharacter, or that he was not attached to the Constitution. No more can an 
enlisted soldier avoid a charge of désertion, and escape the conséquences of 
such act, by proof that he was over âge .àt the time of enlistment, or that he 
was not able-bodied, or that he had been çonvicted of a felony, or that before 
[the time of] his enlistment he had been a déserter from the mllitary service of 
the United States. Thèse are matters which do not inhere in the substance of 
the contract, do not prevent a change of status, do not render the new relations 
assumed absolutely void." 

United States statutes do not make void the enlistment contract 
of an alien. His actual situation after enlisting is less favorable than 
that of a minor, intoxicated person, or one over the âge limit, who the 
law says shall not be enlisted. In ail thèse cases the uniform holding 
is that the enlistment is none the less valid, although the enlisted man 
may perhaps be punished for his fraudulent enlistment. Section 1888, 
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U. s. Compiled Statutes, Annotated, 1916, gives the only disqualifica- 
tion for enlistment applicable to aliens. This section provides that no 
person who is not a citizen of the United States, or who has not made 
a légal déclaration of his intention to become a citizen, shall in time 
of peace be enlisted for the first enlistment of the army. It will be 
noted that this limitation applies only in times of peace ; if the United 
States is at war, the limitation does not apply. It has long been the 
practice to enlist aliens in the United States army and in the naval 
service. The practice has been sustained by numerous opinions of 
the Attorney General of the United States ; and Congress, in récogni- 
tion of the practice, has conferred valuable privilèges upon honorably 
discharged alien soldiers and sailors. It permits them to be admitted 
to citizenship upon pétition, without any préviens déclaration of in- 
tention, and without having a longer résidence in the United States 
than one year. Rev. St. § 2166 (U. S. Comp. St. 1916, § 4355), and 
section 2175. 

[11] The treaty between the government of Austro-Hungary and the 
United States, cited by counsel for the petitioner, contains nothing in 
conflict with thèse rules of law. If it did, the later act of Congress 
would control, and international complications, if any, resulting there- 
from, would be exclusively for the poHtical departments of the govern- 
ment, and are not matters of judicial cognizance. Boudinot v. U. 
S., 11 Wall. 616, 620, 20 L. Ed. 227; Edye v. Robertson, 112 U. S. 
580, 5 Sup. Ct. 247, 28 L. Ed. 798 ; Fong Yue Ting v. United States, 
149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905 ; J. Ribas y Hijo v. 
United States, 194 U. S. 315, 24 Sup. Ct. 727, 48 L. Ed. 994. 

[12] (3) Petitioner's contention that Hackenberg has now a right to 
refuse to be mustered into the military forces of the United States, 
under the draft order of July 10, 1917, and that until he does consent 
so to be mustered in he does not occupy the status of a soldier, and is 
not subject to be dealt with according to military law, is without 
foundation. 

Section 58 of the National Défense Act provides that the National 
Guard shall consist of the regularly enlisted militia between the âges 
of 18 and 45 years, organized, armed, and equipped as provided by tliat 
act. Section 70 provides that enhsted men in the National Guard of 
the several states, then serving under enlistment contracts which con- 
tain an obligation to défend the Constitution of the United States and 
to obey the orders of the Président of the United States, shall be rec- 
ognized as members of that National Guard. This section further 
provides that, when the enlistment contract does not contain this ob- 
ligation, the militiaman shall not be recognized as a member of the Na- 
tional Guard until he shall hâve signed an enlistment contract and 
taken and subscribed the oath therein provided. This oath is one 
to support and défend the Constitution of the United States and obey 
the orders of the Président. 

John Hackenberg's original enlistment contract, dated June 7, 1915, 

contains the obligation prescribed by section 70. In other words, he 

had taken the required oath. The adoption, therefore, of the .National 

Défense Act, without anything more, made him a member of the N^i- 

243 F.— 43 
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tional Guard, and subject to the military control of the United States. 
Furthermore, on July 2, 1916, as already stated, when mobilized for 
service on the Mexican border, he took the additional oath prescribed 
by sectjon 70. He served thereafter, and drew pay and clothing al- 
lowance, until mustered out of the fédéral service March 2, 1917. His 
status is thereby completely established as a member of the National 
Guard organized, armed, and equipped and controlled by the National 
Défense Act. 

Section 111 further provides that, whenever Congress authorizes 
the use of the armed land forces of the United States for any pur- 
pose, the Président may draft into the military service of the United 
States any or ail memljers of the National Guard; also that ail per- 
sons so drafted shall, from the date of their draft, stand discharged 
from the militia, and shall from said date he subject to the laws and 
régulations for the government of the army of the United States. Au- 
thority from Congress and a draft order from the Président is ail the 
the f ormality required to make him a soldier of the United States army. 
He becomes such from the date of the draft order. He is subject to 
be dealt with as a soldier in the United States army from the date 
when called into service, which in this case was July 10, 1917. 

Furthermore, the act of May 18, 1917, entitled "An act authorizing 
the Président to increase temporarily the military establishment of the 
United States," called the Sélective Draft Uaw, confers this authority 
on the Président. He is thereby authorized, in view of existing emer- 
gencies, to draft into the military service of the United States, in ac- 
cordance with the provisions of section 111, of the National Défense 
Act, ail members of the National Guard. His draft order, made pur- 
suant to the authority of thèse two acts, constitutes John Hackenberg 
a soldier in the United States army; no further act on his part is re- 
quired to make him subject to military trial or punishment. He stands 
from July 10, 1917, on the same basis as one called and accepted under 
the sélective draft provisions of the same act, excèpt that by his pre- 
vious enlistment he has deprived himself of the exemption privilèges 
accorded to persons called for the first time under that act. His failure 
to respond to the call would hâve made him liable to punishment as a 
déserter. 

Thèse conclusions follow from the plain language of the law. We 
are not, however, without pertinent aulîiority. In Houston v. Moore, 5 
Wheat. 1, 5 L. Ed. 19, the Suprême Court had under considération a law 
drafting the militia of the state of Pennsylvania into the United States 
army, and the power and authority of Congress and the Président under 
the Constitution was fully reviewed. Ail of the judges agreed that 
this power was practically unlimited; that the Président, authorized 
by Congress, might call forth the militia, either by a réquisition on the 
GoVerhor of the state or by direct command to the officers and members 
of the militia ; and that the officers and members of the militia might 
be made members of the United States army, subject to the orders of 
the government, and liable to be dealt with pursuant to the Articles 
of War, from the date of the draft order, or such other time, or under 
such other conditions as Congress and the Président saw fit to impose. 
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In that case the majority of the court held that the act of Congress 
made the officers and members of the militia a part of the United States 
miHtary forces frorti the time of their arrivai at the appointed place 
of mobilization, whereas Mr. Justice Story was of opinion that this 
status was imposed from the date of receiving notice of the call ; but 
ail the judges agreed that it was compétent to make the date of the call 
the time wlien the officers and members of the militia became subject 
to the military control of the United States. 

Under Act July 17, 1862, c. 204, 12 Stat. 601, the militia of the sev- 
eral states were drafted into the military forces of the United States, 
and it was provided that any person failing to report at the place of 
rendezvous should be deemed a déserter, and might be arrested and 
sent to the nearest military post for trial by a court-martial. A militia- 
man failed to respond, and was charged as a déserter. Upon an ap- 
plication to District Judge Cadwallader for a writ of habeas corpus, it 
was held, on authority of Houston v. Moore, supra, that a member of 
the militia became a drafted soldier of the United States army from the 
date of the draft order, and was subject to be dealt with by a court- 
martial for an offense against the military laws of the United States. 
In re McCall, 15 Fed. Cas. 1225, No. 8,669. 

[13] Thèse cases fuUy sustain the views above expressed touching 
upon the force and effect of the National Défense Act and of the Sélec- 
tive Draft Uaw. They are authority for the proposition that a member 
of the National Guard becomes a part of the military force of the Unit- 
ed States from the date of the draft order. They are also authority to 
sustain the power of Congress and the Président tlius to draft compul- 
sorily into the service of the United States ail officers and enlisted men 
of the National Guard. The power to raise, organize, and equip armies, 
and to provide for the common défense, conferred by the Constitution 
(article 1, § 8, cls. 10, 11, 12, 13, 14, 15, and 17; section 10, cl. 3) is 
practically unlimited. Any contention that compulsory sefvice is in 
violation of the Constitution is utterly frivolous. See, also. In re Tar- 
ble, 13 Wall. 397, 20 L. Ed. 597; In re Grimley, 137 U. S. 147 (bot- 
tom p. 153) U Sup. Ct. 54, 34 h. Ed. 636; Kneedler v. Lane, 45 Pa. 
238 ; Burroughs v. Peyton, 16 Grat. (Va.) 470 ; Boyse v. United States, 
47 Ct. Cl. 333. In Burroughs v. Peyton will be found an exhaustive 
discussion of this question. 

' [14] (4) That Hackenberg has a mother, of whom he is the sole and 
only support, does not make void his contract for enlistment. 

[15] Dependency of relatives is not made a ground of disability to 
enlistment, as is the case of infancy, over âge, or alienage. Each ap- 
plicant may détermine this question for himself. He détermines it 
when he applies for enlistment and is accepted. It may thereafter be 
a ground upon which a discharge may be granted at the discrétion of 
the military authorities, but it does not create an infirmity in the con- 
tract of enlistment; much less does it make that contract void, so 
that he or the dépendent relative may procure his discharge by a writ 
of habeas corpus. It is recognized by section 4 of the act of May 18, 
1917, as a ground upon which the Président may exclude or discharge, 
at his discrétion, those in a status with respect to persons dépendent 
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upon tliem for support, which renders their exclusion or dîscliarge adr 
visable. It is not a matter of which the courts can take judicial cog- 
nizance. 

For the foregoing reasons, I am of opinion that neither John Hack- 
enberg nor his mother is entitled to the relief prayed for. J'he pétition 
will therefore be dismissed. 



THE GULFPORT. 

(District Court, S. D. Alabama. June 28, 1917.) 

No. 1634. 

1. Salvage ®=»45 — ScBJEOT OF Salvagb — Vessel Cabbied Abovk High-Wa- 

TEB MaBK. 

While a tug was In a sectional dry dock in Mobile river, owned by libel- 
ant, for repairs, certain sections of the dock In which the tug lay were 
drlven by a violent storm which also ralsed the waters of the bay and 
river across the river and upon the land above the ordlnary hlgh-tide 
Une where they were left. Llbelant contracted wlth the owner to replace 
the tug In the river, the question of liablllty therefor to be later deter- 
mined. Held, that the contract was a maritime contract, and the service 
one of salvage, and that a suit to recover therefor was withln the ad- 
mlralty jurlsdlctlon. 
z. Salvage ©=1 — Définition — "Shobe." 

The word "shore," when used in the définition of "salvage," means the 
land on which the waters hâve deposlted thlngs which are the subject of 
salvage, whether below or above ordlnary high-water mark. 

[Ed. Note. — For other définitions, see Words and Phrases, ïlrst and 
Second Séries, Shore.] 

3. Salvage >S=5l6 — Nature of Olaim — Implied Contract. 

The basis of a clalm for salvage compensation is a maritime contract, 
clther express or implied by law from the voluntary rendltion of the 
service. 

In Admiralty. Suit by the OUinger & Bruce Dry Docks Company 
against the tug Gulfport. On motion to set aside decree for libelant. 
Motion denied. 

Bestor & Young and H. T. Smith & Caffey, ail of Mobile, Ala., for 
libelant. 

James A. L,eathers, of Gulfport, Miss., and Palmer Pillans, of Mo- 
bile, Ala., for claimant. 

ERVIN, District Judge. This matter comes on to be heard on the 
motion to set aside the decree heretofore rendered in favor of the 
libelant and to dismiss the libel for the reason, as set up in said motion, 
that the tug Gulfport, which was libeled for salvage, was carried by 
the water, as raised by the storm of July 5, 1916, high and dry on land 
above and beyond the ordinary high-water mark. 

The facts of this case are that the tug Gulfport was in a sectional 
dry dock belonging to libelant for the purpose of having certain re- 
pairs made upon it, when the violent storm of July 5, 1916, came on, 
which raised the waters in Mobile bay and river, and through the 

$=3For otber cases see same tapie & KEY-NUMBSR In aU Key-Numbered Digests & lodeze* 
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combined rising of the waters and the violence of the wind, caused 
various sections of the dry dock to break away from its mooring on 
the east bank of the Mobile river and be driven iip and across the river 
and on the marsh on the west bank of the river above the city of Mo- 
bile. When the violence of the storm abated and the waters receded, it 
left three sections of this dry dock, still containing the Gulfport on 
the marsh above the ordinary high tide line. Libelant had thés© sec- 
tions of the dry dock with the tug still in them removed from the land 
and replaced in the waters of the river. The repairs on the Gulfport 
were then finished by the libelant, and she was again placed in the 
water. 

Before opérations were begun by libelant looking to the replacing 
of the sections of the dock and tug in the water, a written agreement 
was entered into between libelant and the owners of the tug, under the 
terms of which it was agreed that the libelants should hâve the work 
of replacing the sections of the dry dock with the tug in them in the 
water, and pay for doing such work — 

"the parties understiinding that the dry dock company elaims that the tow- 
boat Company is liable to it to pay a part of the expenses of suc'h removal of 
the doeiis and tug and the putting of them Into the water, and the towboat 
Company dénies that there is any liability on it vvhatsoever to pay any part 
of such expenses, and thls undertaliing being entered into in order that tlie 
docl<s and tugboat may be tal^en ofE promptly and the question in dispute 
between the parties may be settled hereafter. The towboat company fur- 
tlier agrées that if hereafter, it should be determined tliat the towing coni- 
ipany is liable to pay some part of the said expenses and cost, then the 
towing Company hereby agrées that the amount of lial>ility shall be taken as 
$7,700.00 ; it being tlie purpose and intent of this agreement that the only 
matter open for litigiition between the parties hereafter is the faet of liability 
vel non ; it being agreed that if tlie towing company should he held liable. 
then the nieasure of such liability is tixed hereby, and no évidence to be arl- 
duced to tix the measure otherwise." 

On the original hearing of this cause, objection was made that libel- 
ant could not recover because no service was rendered directly to the 
tug, because, the tug being in the dry dock, ail the services that were 
rendered were to the dry dock which contained the tug, and not to 
the tug, and it was contended that, under the ruling in the Atlanta (D. 
C.) 56 Fed, 252, and the San Cristobal (D. C.) 215 Fed. 615, there 
could be no recovery. 

The court, after discnssiug thèse cases and citing the Lackawanna 
(D. C.) 220 Fed. 1000, McWilliams v. City of New York (D. C.) 134 
Fed. 1015, Guindon v. Cargo of Zenith (D. C.) 197 Fed. 227, A Lot of 
Whalebone (D. C.) 51 Fed. 916, 110 Cushels of Wheat (D. C.) 120 
Fed. 432, Morse v. Pomroy Coal Company (D. C.) 75 Fed. 428, and tlie 
Neshaminy, 228 Fed. 286, 142 C. C. A. 577, entered a decree granting 
relief to libelants. 

[1] The question raised by the présent motion was not considered 
in the original hearing, and the sole question for considération, there- 
fore, is whether a boat which had been deposited by the waters raised 
during the period of a violent storm, upon the land at a point above 
ordinary high tide, is a subject of salvage, or, to put the proposition in 
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a little différent way, has the admiralty court power to grant salvage on 
a commodity which has been se deposited by the water? 

I hâve found no case in which this question is directly considered 
or decided, nor hâve the very able and industrious proctors in tliis case 
been able to do so. 

In the case of The Ella (D. C.) 48 Fed. 569, it appears that the ship 
was, by the force of a storm, deposited on land above the high tide, and 
was saved, and salvage was allowed, but in that case, just as on the 
original hearing in this one, the question now presented was not 
raised or considered by the court. It was, however, held in that 
case that a contract to save a schooner so situated was a maritime con- 
tract. 

It is urged that, as this court has no jurisdiction in marine torts 
unless they were committed on the navigable waters, so by analogy, if 
the thing saved was on land, this court has no jurisdiction. 

If what was said in Ex parte Phénix Insurance Company, 118 U. 
S. 618, 7 Sup. Ct. 28, 30 L. Ed. 274, in speaking of a marine tort, viz., 
"that the wrong must hâve been committed wholly on navigable wa- 
ters, or, at least, the substance and consummation of the same must 
hâve taken place upon those waters to be within the admiralty jurisdic- 
tion," be true, then the rule should work both ways, and if the "sub- 
stance and consummation" of the act be on navigable waters, then the 
admiralty does hâve jurisdiction, even in tort. 

Now, the dock containing the Gulfport was floated by use of a coffer- 
dam and then floated into the river, so that the substance and consum- 
mation of this act was in the navigable waters ; hence by analogy this 
court has jurisdiction. 

The question of salvage has more frequently been discussed from the 
standpoint of what may be salved rather than from what place the 
thing has been salved, and therefore the discussion and définitions 
and expressions by the courts hâve been directed rathet to the char- 
acter of the thing salved than to the place from which it has been 
salved. As said in the case of Cope v. Valentine Dry Dock Company, 
119 U. S. 629, 7 Sup. Ct. 337, 30 L. Ed. 501 : 

"If we search througli ail the books, from the Rules of Oleron, to the présent 
time, we shall flnd that salvage Is only spoken of In relation to ships and 
vessels and their eargoes, * * * which hâve been committed to, or lost in, 
the sea or Its branches, or other public navigable waters, and hâve been 
found and rescued." 

Again on page 630 of 119 U. S., on page 338 of 7 Sup. Ct. [30 L. Ed. 
501], the court says: 

"There has been some conflict of décisions with respect to clalms for 
salvage services in rescuing goods lost at sea and found floating on the sur- 
face or cast upon the shore. When the.y hâve belonged to the shlp or vessel 
as part of its furniture or cargo, they clearly eome under the head of wreck, 
flotsam, jetsam, ligon, or derelict, and salvage may be clalmed upon them." 

There is no question that the tug, the subject of this libel, is such a 
vessel as is liable for salvage, and this is conceded. The contention, 
however, is that at the time the contract was made and at the time 
the work was entered upon to float the tug and the sections of the 
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dry dock, in which it was then placed, the dry dock and tug vvere 
above ordinary high tide, and for this reason not subject to sal- 
vage. 

Numeroiis authorities are cited to show that the word "shore" 
means the space between high and low tide, and as the authorities 
speak of goods cast upon the shore being hable to salvage, it is there- 
fore contended that if the thing be cast further upon the land than 
the ordinary high tide reaches, this is not on the shore, and therefore 
is not subject to salvage. 

Admiralty courts, while not striving to increase their junsdiction, 
hâve never been given to technical or narrow construction. The dis- 
cussion by the court in the Cope Case just quoted from shows that 
the admiraUy courts are disposed to give a hberal construction to the 
terms used in determining whether salvage should be granted or not. 
If the subject-matter is a subject of salvage, and the service is meri- 
torious, they are disposed to make the allowance. 

Now taking the quotation last made from the Cope Case, we see that 
if goods from a vessel are lost at sea, and cast upon the shore and 
saved, they are the subject of salvage. Goods ordinarily are lost from 
a vessel at sea in a storm. Now, if the same storm which causes the 
loss at sea blows up large waves and should, by the magnitude of thèse 
waves, wash the goods higher than the ordinary high tide reaches, it 
would be, it seems to me, a very narrow construction to say that be- 
cause the very storm which caused the loss, raised waves which 
washed higher than the ordinary high tide, and so caused goods to 
be deposited on land above the reach of ordinary high tide, thèse 
goods are not the subject of salvage, though if the storm had abated 
and the goods had been washed upon the land by the ordinary tide 
instead of by the force of the storm, and had been grounded by such 
ordinary high tide, which then receded, leaving thèse goods just as 
dry at the time they were saved as they would hâve been if left by the 
storm waves, they are subject to salvage, though if they had been left 
at the height of the storm waves, they would not be. In either case, 
the goods when saved would be wholly out of the water, and would 
hâve been placed where found, by the action of the water, the only 
différence being whether they were, at the time of being found on dry 
land, above or below the ordinary high tide. In either case, the initial 
loss would hâve been caused by the storm. 

There is nO' magie about the ordinary high-tide line. The true test 
is was the property lost on navigable waters, either by accident or by 
storm, and deposited on the land by such waters. Now, in the instant 
case, this tugboat, being the subject of salvage, and being washed 
ashore by the force of the storm which raised the waters of Mobile 
river above the ordinary high tide, we hâve a case identically similar 
to the one supposed. It would, it seems to me, be a very narrow con- 
struction to deny the right to salvage merely because the storm which 
washed the boat ashore caused the waters of the river to rise higher 
than the ordinary high tide, and thereby causing the Gulfpo.rt to be 
carried by the water so raised further in shore thati she would other- 
wise hâve been. It would be a very narrow construction which would 
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give salvage where the thing saved was on dry land, though at a point 
between high and low tide, if it had been deposited by the waters which 
receded from an ordinary tide, but would deny salvage where the same 
waters, by force of the storm, placed the same goods upon the land, and 
when the storm abated, the waters receded, leaving the goods upon 
the land. It would be an anomaly to say that the forces of the sea 
could cast a ship upon the shore so high as to cast her outside of the 
jurisdiction of the courts of the sea. Judge Nelson, in the case of 
Wortman v. Griffith, Fed. Cas. No. 18,057, uses the following lan- 
guage: 

"A distinction, to be practical, should be one of substance and one whlcU 
strike.s the coumion seuse as founded in reason and justice" 

— which I heartily concur in. If it were a question whether the goods 
were in the water or on land, an entirely différent question would be 
presented, but to say salvage must be denied because the goods were 
placed upon the land by the waters when raised by storm above ordi- 
nary higla tide, which then receded, seems to me to présent a too nar- 
row and restricted proposition for this court to follow. Allof the pro- 
ceedings of the admiralty court are based upon an enlarged and lib- 
éral construction of the spirit and purpose to be accomplished by the 
court within its jurisdiction. The courts of this country bave shown 
a disposition to broaden rather than to narrow the admiralty rules in 
order to accomplish the purpose intended to be accomplished by thèse 
rules. This is instanced in the ^extension of the jurisdiction to the nav- 
igable waters, instead of to the tidal waters, and by including in the 
subjects of salvage floating rafts of timber and giving a maritime lien 
to a stevedore, and in many other ways. 

"Salvage," as defined in Kennedy's Law of Civil Salvage, is as fol- 
lows: 

"A salvage service, in the vlew of the court of admiralty, ma.y be described 
suffieiently, for practical puriioses, as a service which salves, or helps to salve. 
inaritinie property, when in danger, either at sea, or ou the shore lu the sea, 
or in tidal waters; or on the shore of tidal waters." 

[2] Now, if admiralty courts as said in Cope's Case while quoting 
from The Mack, 7 P. D. 126, construe the words "ships" and "vessels" 
in a broâd sensé to include ail navigable structures intended for trans- 
portation, instead of giving the word "ship" the narrow coristruction 
contended for, then certainly the word "shore," when used in the défi- 
nition of salvage, should not receive a narrow construction, so as to 
limit it to the space between high and low water mark, but should 
mean, it seems to me, that portion of the land on which the waters, 
whether by the ordinary rise of the tide ôr by force of the waves 
when raised by storms, bave deposited things which may be salved. 
In other words, the word "shore," as used in this and the other défi- 
nitions of salvage, means, and should mean, the land on which the 
waters hâve deposited things which are the subject of salvage. This 
cornes within the définition given by Dunlap's Admiralty Practice, p. 
31, where he speaks of the admiralty jurisdiction to entertain suits to 
recover salvage existing only in cases of maritime salvage "at sea," or 
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within the high and low water mark." Now high-water mark hère, it 
seems to me, would mean not ordinary high tide, but high water either 
from tide or storm. The same author on page 24 says : 

"It is said by Sir Leoline Jenkins that the iurlscliction of tbe admiralty 
ought naturally to arise from the nature of the cause, and not from the place 
where any bargnin or contract is made." 

This refers specifically to contracts, but is it not just as true in sal- 
vage as in contract? Some authorities define salvage as "service ren- 
dered at sea or when the vessel is wrecked on the coast." The Emu- 
lons, Fed. Cas. No. 4,480, 24 A. & E. 1183. 

"It is eqiially a salvase service and within admiralty jurisdiction whether 
the service be rendered at sea or wlien tlie vessel is wreclied on the coast." 2 
Parsons Shii). and Adm. p. 285. 

"If a vessel is driven ashore in a gale of wind, or gets ashore t>y any 
accident, she is generally a fit subject for a salvage service." 2 Parsons 
Shlp. and Adm. p. 288. 

Again it is said : 

"To entitle a salvor to compensation the article saved • • • must, at 
the time the services are performed, be upon or washed from the sea, or some 
navigable stream, and must be something used in navigating the stream or 
sea." The Old Natchez (D. C) 9 Fed. 47S. 

If the nature of the cause is a salvage one, viz. the thing saved was 
imperiled either by accident or by storm, and was deposited by the wa- 
ter on land and was saved by the meritorious services of a stranger, 
should not a salvage award be made? 

It is not always safe to décide a question such as this by a strict 
définition of the word "shore" where the authorities in defining shore 
did not hâve before them the question of salvage of boats or com- 
modities deposited on the land by the force of the winds and waters, 
but had other ideas in view in making the définition. 

For salvage purposes, the word "shore" should, in my opinion, be 
as liberally defined as the word "ship," and, as so defined, should be 
that portion of the land lying between low-water mark and the point 
at which the water, whether by the natural flow of the tide, or by 
stress of wind and waves, reaches. 

This opinion might be stopped hère, except for the contention that 
salvage is neither tort nor contract. 

^ [3] In United States v. Morgan, 99 Fed. 570, 39 C. C. A. 653 (C. 
C. A. 4th Cire.) the question was whether a suit for a salvage service 
is "on any contract express or implied" within the meaning of the act 
of Congress, March 3, 1887, c. 359, 24 Stat. 505, giving jurisdiction 
of suits against the United States in such cases. The court held that 
such a service was on a contract express or implied with the United 
States, saying: 

"The flrst question Is, Is It a claim for salvage upon a contract, express or 
implied, or is it a claim for damages, liquidated or unliquldated, in a case 
not sounding in tort, in respect of which claim the party would be entitled to 
redress against the United States in a court of admiralty, if the United 
States were suable? If it be either, the court bas jurisdiction. Salvage is a 
reasonable reward for services rendered in saving property in danger of pfcr- 
Ishing from a maritime misadventure by parties under no obligation of duty, 
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who volimtarily undertake tlie service. Mande and P. Shipp. 419; Mael. 
Shipp. 597 ; The H. M. S. ïhetls, 3 Hagg. Adm. 14. It is a reward for service. 
And tlie service is rendered in the expectatlon of the reward. The compen- 
sation is supervised and controlled by tlie court of admîralty, even altliousii 
there be an agreement as to the amount. The Tornado, 109 U. H. 110, ,'J Snii. 
et. 78, 27 L. Ed. 874. But, it having been deterniined a case of salvage, the 
right to be eompensated is recognized and assumed. It resembles the com- 
mon-law contract for worlv and labor done. Only the compensation is allowed 
upon a libéral scale. Very frequently the compensation for saving property lu 
maritime péril is given only pro opère et labore, as when it is reduced to a 
towage service, as in the Emily B. Souder, 15 Blatchf. 185, Fed. Cas. No. 
4,458, clearly on the Implied contract. In other words, the salvor renders the 
service upon the understanding and expectatlon that he vclU be rewarded for 
it, the amount of the avs^ard to be llxed by a court of admiralty, if the salvor 
and the ovi'ner of the property salved cannot agrée. A elaim for salvage Is 
secured by a lien, and the lien cannot arise except from a maritime contract 
or a maritime tort. Salvage, clearly, is not a tort. When the effort to save 
l^iroperty exposed to périls of the sea is successfuUy performed, an obligation 
at once arises upon the part of the owner of the salved property to compensate 
the salvor for such service." 

"It bas been determined that services of this character [salvage services to 
United States vessels and property] give rise to an implied contract." Hart- 
ford Transp. Co. v. United States (C. C. D. Conn.) 138 Fed. 618. 

"The clalm in this action [for salvage] is founded upon an implied con- 
tract, based upon the prineiple that the government bas undertaken to do 
what it ought to do." Cornell Steamboat Co. v. United States (D. C. S. D. 
N. Y.) 130 Fed. 480, 482:;, United States v. Cornell Steamboat Co., 137 Fed. 
455, 69 O. C. A. mi (C. C. A. 2d Cire.) 1 A. & E. pp. 660, 661, 662. 

"As to contracts, it has been equally well settled that the English rule 
which concèdes jurisdictlon, with a few exceptions, only to contracts made 
upon the sea and to be executed tlierôon [maklng locality the test] is entlrely 
inadmissible, and that the true crlterion is the nature and the subject-matter 
of the contract, as whether it was a maritime contra(rt, having référence to 
maritime service or maritime transactions. * • * It is objected that it 
[marine Insurance contract] is not a maritime contract because it is made 
on the land and is to be pérfonned [by payment of the loss] on the land, and 
is therefore entlrely a common-law transaction. This objection would equally 
apply to bottomry and : respondeatia loans, whlçh are usually made on the 
land and are to be paid on the land." Ins. Co. v. Dunham, 11 Wall. 1, 20 L. 
Ed. 90. 

"Contracts, claims, or service, purely maritime, and touching rlghts and 
duties appertaining to commerce and navigation, are cognlzable In admiralty. 
Torts or injuries committed on navigalJle waters, of a civil nature, are also 
c-ognizablé in the admiralty courts. Jiirisdictjou of the former case dépends 
upon the nature of the contract, but in the latter it dépends entirely upou 
the locality." The Belfast, 7 Wall. (74 U. S.) 624, 19 L. Ed. 266. 

"On prineiple, it clearly, cannot be tiie moon's attraction, the présence or ab- 
sence of the tide, whieh détermines the jurisdictlon; * » • nor place or 
locality In matters of contract, but the subject-matter. * » • The juris- 
dictlon oan dépend upon nothing, In matters ou contract, but the subject- 
matter, the nature and character of the controver.sy. If that be connected vyith 
.ships and shipping, commerce and navigation, the admiralty has jurisdictlon, 
otherwlse not. In matters of tort, it can dépend upon nothing but that the 
wrong occurred upon the sea, or upon navigable waters, the places where 
rdaritime commerce is hadare the places over whlch the admiralty has jurls- 
dictloii of wrongs." Benedlct's Adm'r. (4th Ed.) § 181. 

"Jurisdictlon attaches In dase of a maritime contract, irrespective of the 
question whether it is to be performed on land or water." Dailey v. City of 
New York (D. C.) 128 Fed. 796, 79S. 

"Many maritime contracts are performed on land, and by persons having no 
immédiate connection with the sea. TTie services in question are maritime. 
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because they are a necessary part of the maritime service wliicli the sMp 
renders to tbe cargo, and witliout whicli the voyage could not be accomplished." 
The Onore, 6 Ben. 564, Fed. Cas. No. 10,538. 

"In determining the maritime character of a contract it is not material to 
inquire where it was made. As long as the subject of the contract is maritime, 
the contract is maritime. * * * ïhe test to be applied in determining 
whether a contract is maritime or not is to conslder the siibject-matter of the 
contract, and not the object." The Main, 51 Fed. 954, 2 C. C. A. 569. 

"A contract to replace a sehooner in the water whlch had been washed 
ijpon the land above the high tide line is a maritime contract." The Ella (D. 
O.) 48 Fed. 569. 

Applying the rules above laid down to the facts in this case, I do 
not see how we can escape the conclusion that this contract between 
libelant and claimant was a maritime contract. The subject-matter 
of the contract was the tug Gulfport, then resting in the dry dock, 
which in turn rested on the marsh. The contract provided that libel- 
ant was to hâve this dry dock and tug removed f rom the land and re- 
placed in the water, so that the consummation of this transaction would 
take place in the water, where the tug was at home and of right be- 
longed. 

So long as she was on the land, the tug was of no value to her 
owner or any one else, except for the machinery which might be taken 
eut of her, but as a tug she had no value. As soon, however, as she 
was placed in the water, she then became again valuable as a tug. 
Claimant under this contract agrées that libelant should proceed to 
remove the dry dock and tug and replace them in the water. 

It is further agreed that neither, however, waives anything, but that 
the question of liability or not should be reserved for détermination 
by some court, the parties agreeing, however, that if liability should be 
found on the part of claimant that $7,700 is the amount of this lia- 
bility. 

The nature of the service, and not the locality of its performance, 
détermines the jurisdiction of the court. There can be no debate, I 
believe, that the nature of the service in getting a vessel which lies be- 
yond high tide off the shore and afloat is identical with the nature of 
the service in getting a vessel which lies below high tide off the shore 
and afloat. Each of the services is the same in the character of the 
work involved. Each accomplishes the same definite maritime benefit 
by restoring a vessel to the channels of navigation. Whether we call 
the latter salvage and the former by some other name can make no 
différence. 

It is further argued that the facts of this case are analogous to tlie 
case of repairs made on vessels, where they are hauled up on land by 
marine railways; that in Ransom v. Mayo, Fed. Cas. No. 11,571, it 
was held that such a contract was not a maritime contract. It is true, 
in the opinion in that case, the court does so rule, but the libel in that 
case was in personam, and charged a breach on the part of the owner 
of the marine railway, in that he delayed in commencing the work af ter 
he had agreed to perf orm it, and that in hauling the vessel up the ways, 
by his négligence or want of proper machinery, he suffered the vessel 
to break from her fastening and slide down the ways into the water 
and sink, to the great damage of libelant, the ship. The case went up 
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by appeal from the Southern District of New York to the Circuit 
Court, where the ruling of the District Court was affirmed by Judge 
Nelson. Three years later, the case of Wortman v. Griffith, Fed. Cas. 
No. 18,057, went up from the same court, and was heard by the same 
circuit jiïdge; the only différence being that the lower court had ruled 
that a contract between the owner of a shipyard, consisting of a marine 
railway, cradle, and other fixtures used for the purpose of hauling up 
vessels out of the water and sustaining them while they were being re- 
paired, filed a Hbel in personam to recover compensation for the serv- 
ices rendered by the libelant in repairing a steamboat. The ]ower 
court held that the contract was a maritime one, and Judge Nelson 
affirmed this ruling, stating: 

"The doubt I hâve had in the case Is upoii the objection ralsed to tlio 
jurisdlction of the court, a point not tnUen in tlie court helow. It is clalmed 
by the eounsel for the respondeuts that the asreement for the service rendered 
is to be regarded simply as a hiring of tlie yard and apparatus; and, cer- 
tainly, if this he the true character of tlie transaction, there would be great 
difliculty in upholdiug the .iurisdiction. On the otlier side, It is contended that 
tlie service rendered was a service in the repairs of the vessel, and was as 
uiuch a part of them as the work of the shipmaster. or the materials fur- 
nished by him. There can be no doubt that in cases wliere tlie shipmaster, 
owning the shipyard and apparatus, is employed to mako the repairs, the 
service in question euter.s into and becomes part of the contract, and is thus 
the appropriate sub.ject of admiralty jurisdiction. And the question is whether 
any well-founded distinction exists l)etweeri a transaction of that character 
and the présent one. The owuer of the yard and aiiparatus, together with his 
liands, sui)erinteiids and conducts the opération of raisiug and lowering the 
vessel, and also of fi-tlng her upon the ways, preparatory to the repairs. The 
service requires skill and expérience in tlie business, and is essential in the 
process of repair. I do not go into the i]uestion whether this ia a contract 
made, or a service rendered, on the land or on the water. It uiidoubtediy par- 
takes of both characters. But I am free to confcss I hâve not inuch respect 
for tliis and other llke distincftions that hâve sonietlmes been resorted to, for 
the purpose of ascertalnlng when the admiralty bas, and when it has not, 
.iuriiSdiction. The nature and character of the contract and of the service 
bave alvvays appeared to me to be sounder guides for determlning the ques- 
tion." 

If the Ransom Case be treated as a tort case, then there is a dis- 
tinction between Judge Nelson's ruling in it and the Wortman Case, 
but that is the only way I can reconcile them. 

In the Vidal Sala (D. C.) 12 Fed. 207, where Judge Erskine, com- 
menting on the ruling by Judge Nelson in the two cases just referred 
to, calls attention to the fact that the ruling in the case of Wortman 
V. Griffith was three years later, and in fact reverses the ruling in the 
case of Ransom v. Mayo. He calls particular attention to a portion 
of the quotation which I hâve already made from the opinion in the 
Wortman Case, and then states that he does not see how the two cases 
can be reconciled. He holds that such a contract is a maritime one 
and says: 

"The employment cast upon the libelants by the contract requlred, inter 
alla, care and mechanical and nautical skill in its performance, and the 
work done must be regarded as a betterment of the steamer herself and as 
appertalnlng to marine commerce and navigation, and absolutely essential to 
render her seaworthy and enable her to prosecute her voyage. I think the 
whole contract is purely maritime. * * • So far as my researches and 
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information extend, ttiis is the first time that tliis précise question lias come 
before thls court for décision : therefore it Is to me primas impressionis. The 
maxim of tlie law is to ampllfy its remédies, and, witliout usurping jurisdic- 
tlon, to apply Its rules to the advancement of substantiul justice; and witli- 
out doubt or hesitaney, I pronounce for the jurisdiction and overrule the 
exceptions." 

I agrée with Judge Erskine that this was a maritime contract. An 
order will therefore be entered, overruhng the motion. 



W13STERN l'NION TIÎLEGRAPII CO. v. ATLANTA & W. P. B. CO. 
(District Court, N. D. Georgia. July 14, 1917.) 
No. 66. 

1. Adverse Possession (S=>60(6) — Permissive Possession— Railboad Righx 

OF Way. 

Wliere a telegrapli company's occupuncy of a railroad riglit of way for 
its telegraph line vfas permissive at ail times, and in no sensé adverse 
or under a claim of rigbt, or at least was without any notice of sucii 
claim' to the railroad Company, no preserlptive rlght was acquired. 

2. Telegrapiis and Téléphones <S=>20(4) — Actions by Companies— Fleading. 

In a suit by a telegraph company against a railroad company, on whose 
right of way it maintaiued its Unes to restrain the railroad company from 
interfering with the maintenance of its Unes, in whieh it was held that 
its right of oceupancy was measured by its contract with the railroad com- 
pany, and ended when the contract was terminated in aecordance \\'ith 
its terms, an amendment to the bUl, setting out copies of papers fuUy 
pleaded by description and a statement of thelr contents in the bill as 
originally flled, held not to hâve strengthened complainant's case. 

In Equity. Suit by the Western Union Telegraph Company against 
the Atlanta & West Point Railroad Company. On motion to dismiss. 
Motion sustained. 

Wm. L. Clay, of Savannah, Ga., for plaintiff. 

R. E. Steiner, of Montgomery, Ala., and Sanders McDaniel, of 
Atlanta, Ga., for défendant. 

NEWMAN, District Judge. This case is now before the court on a 
motion to dismiss the bill, notwithstanding the amendment at great 
length tendered by the plaintiff. The case as originally determined in 
this court will be found in 227 Fed. 465. The décision of the Circuit 
Court of Appeals for this circuit, to which the case was taken from 

this court, is found in 238 Fed. 36, C. C. A. . It will be seen, 

from thèse cases and the opinions of the courts, that the décision of 
this court was affirmed, with leave to the plaintiff to amend. 

The amendment which is now tendered is simply an amplification of 
what was fully set out in the original bill. The bill now simply sets out 
copies of a large number of papers, which were fully pleaded, by de- 
scription and by a statement of their contents, in the bill as originally 
filed. The amendment is an extensive history of the telegraph com- 
pany from three years prior to the Civil War down to this time. There 

®=>For other cases see same toplc & KEY-NUMBBE In ail Key-Numbered Dlgests & Indexe» 
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is reliance in tliis amendaient, apparently, on a claim of prescriptive 
right, and certain papers offered to be treated as color of title in order 
to work out that prescription; but there is nothing whatever in the 
bill to show that the occupancy of the railroad company's right of vvay 
by the telegraph company was otherwise than permissive. The stat- 
utes of the state covering much of the law concerning telegraph com- 
panies and the acquirement of rights of way by such companies, as 
well as the statutes with référence to prescription in Georgia, are set 
out in the amendment, and much other matter is set out, none of vvhich, 
I think, strengthens the case made by the plaintiff in its original bill. 

[1] There is a letter, attached as an exhibit to the amendment, froni 
Wm. S. Aîorris, président of the Confederate Telegraph Company, and 
Thos. H. Wynne, treasurer of that company, which is pleaded hère, 
if I understand it, as color of title, if not as a muniment of title. It is 
nothing, however, except a description of the opérations of the Con- 
federate Telegraph Company during the Civil War, and, as bas been 
said, no claim of prescription can be sustained hère, as the whole rec- 
ord shows that the entire occupancy by the telegraph company of the 
defendant's right of way was permissive, and in no sensé adverse or 
under a claim of right, certainly not with any notice of such claim to 
the défendant railroad company. 

[2] Following this is Exhibit E, which is a transfer by Wm. S. 
Morris, président of the Confederate Telegraph Company, to the 
American Telegraph Company, which is that : 

"Ib œnsideratlon of one dollar and other valuable considérations, the Con- 
federate Telegraph Company release, quitclaim, and asslgn to the American 
Telegraph Company (chartered by the state of New Jersey) ail the telegraph 
Unes and property put up or held by said Confederate Telegraph Company 
wlthin the states of Virginia, North CaroUna, South CaroUna, Georgia, Ala- 
bama, Mississippi, and Louisiana." 

Attached to that is a scroll and this language: "[L. S.] The Com- 
pany hâve never adopted a seal" — signed, "Thos. J. Wynne, Treas. & 
Secty. C. T. Co." And next is Exhibit F, which is a contract with the 
Atlanta & West Point Railroad Company, properly executed by the At- 
lanta & West Point Railroad Company, John P. King, président, and 
W. P. Orme, secretary and treasurer, and by the American Telegraph 
Company, by E. S. Sanford, président, and attested by C. Livingston, 
secretary, and following this the language: 

"The charter of this company does not reauire a eeal, but ail contraets niust 
be signed as above. T. H. Wynne." 

This paper says : 

"The party of the flrst part [the railroad company] grants to the party of 
the second part [the telegraph company] the exclusive right to put up a tel- 
egraph Une or Unes on the land and along the railroad of said party of the 
flrst part between Atlanta and West Point, and the party of the second part 
contraets to obtain the annulment of and the delivery to the party of the flrst 
part of the written contract made between. the Atlanta & West Point Railroad 
Company represented by thelr gênerai superintendent, Geo. G. Hull, and Wm. 
S. Morris, président of the Confederate Telegraph Company bearing dat« 
June 28, 1862." 
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Certain provisions are then made concerning the use of the telegraph 
lines to be constructed as stated, The Americati Telegraph Company, 
it is understood, subsequently transferred and assigned ail of its rights 
to the Western Union Telegraph Company ; but whatever rights the 
Western Union Telegraph Company has been heretofore holding stand 
on the agreement subsequently made between it and the Atlanta & 
West Point Railroad Company. 

In the agreement of 1902, between the telegraph company and the 
railroad company, it is expressly provided, as stated in the former 
opinion in this case, that : 

"The provisions of thls agreement shall supersede sald agreement hereto- 
fore mentioned, dated the 17th day of January, 1891, between the parties here- 
to, and any other agreements between the parties hereto or their predeces- 
sors respectively in the ownershlp or control of their respective properties." 

The rights of the telegraph company, under this agreement, were 
to continue for a p^riod which had expired when the notice herein 
stated was given. I see nothing in this amendment whatever which 
gives strength to the plaintiff's case, or which makes a case on which 
it is entitled to hâve a decree in its favor. Much law is set out at great 
length, but there is nothing whatever, so far as I can see, which makes 
a case under the décision of this court heretofore made, and especially 
under the décision of the Circuit Court of Appeals, affirming the judg- 
ment and decree made hère. 

The motion to dismiss the amendment, and the bill as amended, must 
be sustained. 



WESTERN UNION TELEGRAPH CO. v. LOUISVILLE & N. R. OO. 

(District Court, N. D. Georgia. July 14, 1917.) 

No. 67. 

iNJDNCTioN <S=>194— Alternative Relief— Equitable Condemnation. 

The diffieulties ext>erienced by a telegraph eonïpany in its efforts to 
condemn the right to malntaln its telegraph lines on the right of way 
of a railroad, on which it had been maintainlng its lines under a contract 
■with the railroad, hcld not to authorlze a court of equity, In a suit in 
which Injunctive relief agalnst interférence with its lines was denied, 
to efCect an équitable oondemnation of an easement, for the purpose of 
making a complète and final disposition of the entlre controversy. 

In Equity. Suit by the Western Union Telegraph Company against 
the Louisville & Nashville Railroad Company. On motion to dismiss 
an amendment to the bill. Motion sustained. 

Wm. L. Clay, of Savannah, Ga., and Brewster, Howell & Heyman, 
of Atlanta, Ga., for plaintifï. 

Henry L. Stone, of Louisville, Ky., and Tye, Peeples & Jordan, of 
Atlanta, Ga., for défendant. 

NEWMAN, District Judge. This case, as formerly determined by 
this court, will be found in 229 Fed. 234, and the décision of the Cir- 

^ssWoT otUer case3 see same toplc & KEY-NUMBER in aU Key-Numberefl Digests à Indexa» 
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cuit Court of Appeals, partly reversing the judgment and decree of 
this court, is reported in 238 Ped. 26, C. C. A. . There is a mo- 
tion to dismiss the amendment now made under the authority granted 
by the Circuit Court of Appeals, so far as it seeks to set up any rights 
other than that given to it by the décision of the Circuit Court of Ap- 
peals as having been acquired under the deed of February 9, 1898, 
from the Atlanta, Knoxville & Northern Railway Company to the tel- 
egraph company. 

The contents of the amendment are very much like those in the case 
of Western Union Telegraph Co. v. Atlanta & West Point Railroad 
Co., 243 Fed. 685, already decided, except as to the allégations in the 
amendment with référence to the endeavor of the telegraph company to 
obtain by condemnation, under the Georgia statute, the rights which it 
seeks to acquire and condemn under this bill. The plaintiflf first sets 
out in its amendment the method of condemning property or the acqui- 
sition of such rights as it seeks under the laws of Georgia. Statutes 
are quoted at great length, and also the law as laid down by certain dé- 
cisions of the courts of the state. Finally coming to the period when 
the rights given under the contract of June 18, 1884, between the 
IvOuisville & Nashville Railroad Company and the Western Union Tel- 
egraph Company were about to expire, it is alleged : 

"The service which the défendant was called upon and requlred to perform 
for your orator under the provisions of said contract of June 18, 1884, In- 
creased onlj' slightly as tlme vi-ent by, but the service which the défendant 
ealled upon your orator to perform under the provisions of said contract In- 
creased with great rapidity, and the telegrams which your orator was request- 
ed to send for and in behalf of the défendant, or in its Interest, under the 
terms of the contract, multlplied greatly from year to year. Finding that 
the service i)erformed by the défendant for it was entirely disproportionate to, 
and was not adéquate compensation for, the services required of It by de- 
fendant, your orator, on August 11, 1911, gave to the défendant written no- 
tice that one year after that date the said contract of June 18, 1884, would 
be terminated. Simllar notice was at the same tlme given to each of the rail- 
road corporations who were parties to that contract, or whose railroads had 
been placed under its opération. 

"Efforts were unsuccessfully made by complainant to make agreements 
with the défendant and the railroad corporations owned or controlled by it 
for the redprocal exchange of service which would be reasonable and fair to 
complainant. 

"The attitude of the offlcers of défendant and of the railroad corporations 
controlled by it during the tlme that your orator was attemptlng to negotiate 
new contracts, as aforesald, led your orator to believe that the défendant 
and the corporations controlled by it, and who were parties to the contract of 
June 18, 1884, would, upon the terminatlon of that contract under the no- 
tice above mentioned, as they soon thereafter dld, attempt to force complain- 
ant to rcmove Its pôles and wires from their respective rights of way and 
properties. So believing, complainant considered what steps it should take, 
and what action It should instltnte, to préserve and protect its telegraph Unes, 
properties, and rights, to prevent interférence with, and reraoval of, the 
same by said railroad companies, and each of them, and to insure complain- 
ant's abillty to perform wlthout interruption and perpetually its publie or 
quasi public duties as a common carrier and as a governmental agency." 

Then it is said, in paragraph 69 : 

"The foUowing circumstances and conditions led complainant to believe that 
it should institute, and caused complainant to institute condemnation proceed- 
ings against the Loulsyllle & Nashville Railroad Company and agalnst each 
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railroad coiupany having liues of railroad owned, leased or controlled by the 
Louisville & ^'asliville Kallroad Company In each of the several states in 
whicli such lines of railroad are situate." 

The bill then sets out the extensive hnes of railroad owned by the 
Louisville & Nashville Railroad Company on which the Western Union 
Telegraph Company has telegraph lines in various states. It is then 
f urther alleged (section 69g) : 

"Whlle complalnant knew that It could institute proceedingi? in equity of the 
nature Instituted by it by the pétition flled in this cause, to remove the cloud 
placed by said railroad companies upon its title, and to secure an adjudica- 
tion of complainant's rights and title and to enable it by judgment in those 
proceedings, or by judgment or award in ancillary proceedings, to secure 
title to the easements it needed, if not then possessed by it, complalnant 
knew that much investigation and researeh would be necessary to enable It 
to prépare a proceeding of that character and to conduct the litigation whlch 
would ensue under it. * * * The investigation, no matter how diligently 
pursued or at vvhat expense, would, complalnant helieved, be unable to dis- 
close ail facts pertinent to the ascertainmout of the rights of said railroad 
Company and of said complalnant ; and litigation of the character flnally in- 
stituted by complalnant in this cause, if invoked to protect ail telegraph lines, 
would hâve to be instituted and pursued in the separate courts having ju- 
risdlction of the territory in which is situate the real estate upon and in which 
complalnant claims easements, Interests, and rights for the maintenance 
and opération of Its telegraph lines ; such litigation would be exceedlngly ex- 
penslve, and would, complalnant believed, be protracted and would cover a 
long perlod of tlme." 

The amendment then proceeds : 

"Complalnant was advlsed, and believed, that It could, at trivial expense, by 
condemnation proceedings préserve and secure Its easements, rights, and priv- 
ilèges in said îand and In said railroad rights of way ; that such condemna- 
tion proceedings would be speedy and inexpensive; that there was no ques- 
tion but that thereby complalnant could protect its rights and easements. - 
• * * tJnder the circumstances above mentioned, in the situation then 
surroundlng, wlth the eonfrontlng conditions, and in the bellef that the 
said lines of telegraph, thelr maintenance and opération, would be serlously 
interfered wlth and prevented if some action were not talten which would re- 
suit in speedy relief and protection, the "Western Union Telegraph Com- 
pany decided upon a gênerai course of procédure applicable to each and to 
ail of said railroad companies, to wit, the institution of condemnation pro- 
ceedings against each of said railroad companies, as, and for the purposes, 
nbove mentioned, tncludlng the condemnation proceeding instituted In the 
State of Georgia against the Ixyuisvllle & Nashville Railroad Company." 

It is then alleged (section 70) that : 

"After frultless efforts to reach an amicable agreement wlth the Louisville 
& Nashville Railroad Company and Its said controlled railroad companies for 
a new working contract for the exchange of reciprocal service, and after 
frultless effort to reach some agreement wlth the Louisville & Nashville Rail- 
road Company and its said controlled railroad companies whereby Its said 
telegraph lines, easements, rights, and franchises would be secured from 
molestatlon or in jury and ail cloud upon its title thereto removed, complaln- 
ant reluctantly, under the circumstances and for the purposes above alleged, 
instituted condemnation proceedings. The laws of the several states in 
In whlch said railroads were and are situate imposed, as a necessary condi- 
tion précèdent to the right to Institute condemnation proceedings, an effort by 
complalnant to agrée wlth the Louisville & Nashville Railroad Company and 
each of said other railroad companies upon a compensation to be paid by 
complalnant for the easements, rights, and franchises it desired to préserve, 
maintain, and secure. Complalnant therefore, and under said alleged dr- 

243 F.— 44 
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cumstances, offered to pay the Louisville & Nasliville Eallroad Company and 
each of said other rallroad companles whose lines of railroad were covered 
by the agreement of June 18, 1884, the sum of five dollars ($5) per mile. Com- 
plainant believes that this was an exceedingly libéral offer, and was nuich 
more than had often been awarded in condenmation proceedings. Complain- 
ant made the offer as libéral as it was, desiring it to be so libéral as to in- 
sure, if possible, its aeceptanee, In order to avoid the expense and annoyance 
incident to the prosecution of condemnatlon proceedings, and to avoid litl- 
gation with said railroad companles, with which it had long had amicable 
relations which complainant desired continued and maintained. Much to 
complainant's regret, said offer made by it to défendant and to said other 
rallroad companles was decllned. Thereupon complainant instltuted condem- 
natlon proceedings against each of said railroad companles in each of the 
States in which thelr said railroads were and are situate." 

In paragraph 71 it is alleged that notice was served upon the défend- 
ant: 

"That it proposed and intended to acquire from défendant by condemnatlon 
so much of its rallroad right of way in the state of Georgia as was and is 
neeessary for its use for the purpose of constructing, malntaining, and operat- 
ing its lines, of telegraph thereupon and therealong ; that the location of the 
right of way sought to be acquired was and Is substantlally that location then 
and now oceupied by the telegraph lines of complainant along the railroad 
of the défendant in Georgia. Thèse lines ûf rallroad and thèse lines of tele- 
graph and the easements therefor are deflnitely and fuUy set forth in said no- 
tice. Complainant in said notice named its assessor, and called upon défend- 
ant to name Its assessor to meet with the assessor so appointed by complain- 
ant, and such third assessor as should be legally selected, at the office of the 
ordinary of Fulton county, Ga., at 1 o'clock p. m. on the 5th day of February, 
1912, for the purpose of ascertaining the value of said right of way, inter- 
ests, and easements set forth in said notice and consequential damages, if 
any. Complainant is advised that it is unnecessary to attach as an exhibit or 
to more f uUy set forth said notice, but it stands ready to attach a copy of said 
notice, should défendant désire the same and should the court deem it 
proper. 

"Défendant falled and refused to appoint an assessor, and failed and re- 
fused to do anythlng in ald of, or to pavticipate In, the said condemnatlon 
proceedings which complainant sought to institute by the said notice served 
upon défendant." 

In paragraph 72 it is alleged that : 

"On the Ist day of February, 1912, the défendant the riouisville & Nash- 
ville Railroad Company flled its pétition in the superior court of Fulton coun- 
ty, to enjoin the condemnatlon proceeding which complainant sought to in- 
stitute." 

What was decided in this case is shown in the report of the décisions 
of the Suprême Court of Georgia in Western & Atlantic Railroad Co. 
V. Western Union Telegraph Ce, 138 Ga. 420, 75 S. E. 471, 42 L. R. 
A. (N. S.) 225, and Louisville & Nashville v. Western Union Tele- 
graph Coi. (2. cases), 138 Ga. 432, 75 S. E. 477. After stating the find- 
ing in thèse condemnatlon proceedings in the state court, the bill then 
proceeds: 

"This décision could not, in advance of its rendltlon, hâve been anticipated, 
and was not anticipated, l^y your orator. Your orator ^Yas greatly surprised 
by thèse décisions of the Suprême Court of Georgia, which it thlnlis were a 
departure from the former décisions of that court, and particularly the dç- 
eisions in the cases of S., F. & W. Ry. v. Postal Tel. Co., 112 Ga. 941, 38 S. 
E. 353; Id., 115 Ga. 554, 42 S. E. 1; Atlantic Coast Line R. R. Co. v. Postal 
Tel. Co., 120 Ga. 268, 48; S. É. 15, 1 Ann. Cas. 734." 



WESTERN UNION TELEGRAFH CO. V. LOUISVILLE & N. K. CO. 691 

After certain other allégations, not believed to be material hère, it is 
alleged that the décisions of the Suprême Court of Georgia violate 
paragraphs 1, 2, and 3 of section 3 of article 1 of the Constitution of 
Georgia of 1877, prohibiting the taking of property without payment 
of just compensation, forbidding the impairment of the obligations of 
contracts, and prohibiting the revocation of grants except in such 
manner as would work no injustice to the grantee, and violate para- 
graph 1 of section 10 of article 1 of the Constitution of the United 
States, making illégal a law impairing the obligation of contracts, and 
violâtes paragraph 1 of article 14 of the Constitution of the United 
States, making illégal any law depriving any person of life, liberty, or 
property without due process of law. It is then alleged that the judg- 
ment of the Suprême Court of Georgia was made the judgment of the 
superior court on August 2, 1912, and that : 

"On August 5, 1015, the Louisville & Nashville Riiilroad Company gave 
the Western TJnion Telegraph Company the notice spécifiée! in paragraph 
26 of its bill of complniut, requiring the removal of ail of gaid telegraph Unes 
from said railroad right of way not later than December 1, 1912, and that, 
upon failure to remove the same by that tinie, they would be taken possession 
of, appropriated, and used or otherwise disposed of by the Louisville & Nasli- 
ville Ilailroad Company as its own property." 

The amendment then sets out that : 

"On or about November 19, 1912, your orator, to proteet its properties 
against the threatened action of the Louisville & Nashville Railroad Company, 
liled its bill of complaint against the Louisville & Nashville Railroad Com- 
pany in the United States District Court for the Western District of Ken- 
tucUy." 

The contents of that bill are then set out, and it is stated that the 
court granted a restraining order, and thereafter granted a temporarj^ 
injunction, which bas been sustained by the United States Circuit 
Court of Appeals of the Sixth Circuit, which décision is reported in 
207 Fed. 1, 124 C. C. A. 573. That the défendant opposed and re- 
sisted the relief, restraining order, and injunction sought by the tele- 
graph company from the United States District Court for the Western 
District of Kentucky, not only resisting the relief prayed in the Dis- 
trict Court, but appealing from the order granting relief to the Cir- 
cuit Court of Appeals for the Sixth Circuit. It is then alleged that : 

"After the décision rendered by the Suprême Court of Georgia, reported In 
138) Ga. 420, 75 S. E. 471, 42 L. R. A. (N. S.) 225, your orator, on September 
13, 1912, moved in the Fulton superior court for a moditication of the restrain- 
ing order granted by it when the judgment of the Suprême Court was made 
its judgment, and prayed that complalnant be permitted to amend its notice of 
condemnatlon prevlously served on the Louisville & Nashville Railroad Com- 
pany. Thereafter, on November 15, 1912, an order was granted enjoining 
and restraining the Western Union Telegraph Company from proceeding with 
Its condemnatlon, and from taking any further steps in said condemnatlon 
proceeding for the appointment of an assessor, or for any assessment of the 
value of the property sought to be condemned; but the order and judgment 
of the court further provided that 'this judgment Is not to be so construed as 
to prevent défendant from proceeding to condemn in any way in which It is 
authorized under the law to proceed, other than the proceeding against which 
injunction was prayed In said pétition, without préjudice to défendant 
amending the présent proceeding, if said proceeding can be amended under the 
law.' 



<)92 243 FEDEKAL REPORTER 

"The Suprême Court of Georgia having hcld in its décision in S., F. & W. 
Ry. Co. V. Postal Tel. Co.. 115 Ga. 554, 42 S. K. 1. that condenination procecd- 
îngs could be amended, tlie Western Union Telegraph Company, after the 
said décision had been rendered by tlie Suprême Court of Georsia as re- 
ported in 138 Ga. 420, 75 S. E. 471, 42 L. R. A. (N. S.) 225, and notwith- 
standing said décisions were not rendered on an appeal from a final decree, 
but merely on an order refusing to grant an injunction pendente lite, 
sought to amend its eondemnation procceding above mentioned, and to meet, 
as far as possible, the alleged necessitles and wishes of the Louisvllle & 
Nashville Railroad Company by shifting the location of the easement dcslred 
to the opposite slde of the right of way. A copy of the amendment Is at- 
tached. 

"On December 3, 1912, the Louisvllle & Nashville Railroad Company amended 
its pétition for injunction, filed in the superior court of Fui ton county, Georgia, 
alleging therein that said eondemnation proceedings could not be amended 
under the law of Georgia, that the description of the easement sought to be 
condemned in the original condenmatlon proceeding could not be changed by 
amendment, and further charging tliat the Western Union Telegraph Company 
had no power under its own charter to condemn property in Georgia. • * * 
ïhe Ijouisvllle & Nashville Railroad Company, In Its said amendment to its 
pétition, prayed that the Western Union Telegraph Company be enjoined and 
restralned 'froin proceeding in any way with the eondemnation sought to b(! 
made by it under and by virtue of said attempted amendment to its proceeding 
to condemn, and also with any proceeding to condemn any of the rights of way 
of the Louisvllle & Nashville Railroad Company in the state of Georgia.' 

"Upon this amendment a rule was Issued by the superior court to show 
cause, on December 14, 1914, why the praj'er of this amendment for in.iunc- 
tion should not be grant ed, restraining and eii.loining the Western Union Tele- 
graph Company meantime from proceeding with said eondemnation proceeding. 

"An answer was filed by the Western Union Telegraph Company to the 
amendment to said pétition, and, at the March term, 101.;:!, of the Fulton su- 
perior court, the rule to show cause came on to be heard upon the pleadings 
above mentioned and documentary évidence and aflHdavits, no oral évidence 
being submitted, and the Western Union Telegraph Company not being entitled 
to, and being afforded no opportunity to, eross-examine witnesses. On the 
6th day of September, 1913, a judgment was rendered by the superior court of 
Fulton county, denying the injunction sought by the original pétition ot the 
Louisvllle & Nashville Railroad Company as amended. At the instance of the 
Louisvllle & Nashville Railroad Company, another order further provided 
that, the Louisvllle & Nashville Railroad Company desiring to api)eal to th(> 
Suprême Court of Georgia, the judgment revolving the restraining order and 
denying the injunction would be superseded for 35 days from September ti, 
1913, and, if a bill of exceptions to the Suprême Court should be filed on or 
before that date, the said judgment would be further superseded until the 
return of the remittitur in the cause from the Suprême Court to Fulton 
superior court." 

The lyonisville & Nashville Railroad Company carried this case to 
the Suprême Court of Georgia, as shown by the case reported in 142 
Ga. 531, 83 S. E. 126, which deci.ston refers to the décision in the case 
of Nashville, Chattanooga & St. Louis Railroad Co. v. Western Union 
Telegraph Co., which preceded it, and is reported on page 525 of 142 
Ga. (83 S. E. 123). After this décision was rendered, the amendment 
States the position of the plaintiff in this suit in this way: 

"Under the foregoing conditions, and after the rendition by the Suprême 
Court of Georgia of its décision reported in 138 Ga., and in 142 Ga. above 
mentioned, your orator, stlll believlng it incumbent upon It to protect its Une» 
of telegraph and to continue the publie and govemmental service thereby ren- 
dered, because of Its obligation to the state of Georgia and to the United 
States and to the public, under the laws of Georgia and of the United States, 
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and that it was furtlier necessary so to inaintain and préserve said lines of 
telegraph and the eontinued opération thereof to prevent great loss to itselï 
in the destruction of Its teleiu'raph lines iuid propevties, and to protect Itself 
froni inimmerable siiits for damages and for penaltles, to which It would be 
subjeeted if said Unes of telegra])h werc destroyed, or tlieir eontinued opéra- 
tion prevented or Interfered wltli, and, tinding that condemnatlon proceedings 
under the statutes of (Jeorgia were inadéquate to afford It proper relief, was 
informod and advi.sed by its counsel, and believes, that it was and is entitled 
to file In this court the pétition heretofore flled in this cause, and is now en- 
titled to file this amendment thereto, and is entitled to the relief prayed in 
the said oi'iginal blU and herein. 

"Your orator, on tluî 5th day of April, 1915, dlsmlssed its condemnatlon 
proceedings against the ilefendant, and dismlssed its other oondemnation pro- 
ceedings in G(;orgla against the several rallroad corporations having or opér- 
ât iug Unes of railroad in the state of (ieorgia luider the control of, or leased, 
defen<lant, and thereafter your orator filed in this conrt its pétition or bill of 
complaint, to which this amendment is now olfered." 

The amendment then says : 

"It is alleged that the décisions of the -Suprême Onn't of (Seorgia above 
mentioneci. reported in l:!.S (!a. and 142 (la., and particuiarly the décision of 
the Snpreme Court in tlie efniity case brought in Fniton snperior court against 
your orator, are décisions up(m interlociitory in.1un(-tious, and are not déci- 
sions npon final decree ; that said eciuity cause and the other ecpiity causes in- 
stitut(>d against your orator in Fulton superior court by the several railroad 
companies controlled l)y défendant are still pendlng and standing in l\ilton 
superior court for hearing ujjon their merlts. 

"In View of the disitiissal of said condemnatlon proceedings aud of the 
institTition of this suit, it is improbable that said suits instituted in Fulton 
superior court against complainant to ijrevent it from instituting and prose- 
cuting condenmatlon proceedings V.-UI be further pressed or heard until the 
adjudication by this court of the issues lierein raised, and until decree sliall 
hâve been rendered in this cause determining c-omplainant's rights," 

The question hère is whether or not the institution of thèse condem- 
nation proceedings in the state court, and the effort to sustain the 
same, and the difficuUies thèse proceedings encountered in the courts, 
are a sufïicient reason to authorize the plaintiff's proceeding hère with 
its effort to condemn the right to use the rights of way of the railroad 
Company for its pôles and wires. What was said by this court in the 
Atlanta & West Point Railroad Company Case, 227 Fed. 465, is con- 
troUing in this matter, and that was (speaking of the right to condemn 
in equity) : 

"This question was presented to the Circuit Court of Appeals for the 
Sixth Circuit, In Western Union ïelegraph Co. v. Ann Arbor R. Co., 90 Fed. 
379, 33 C. C. A. 113. That court, through Circuit Judge Taft, said, after 
quoting from Pensacola Tel. Co. v. W. U. Tel. Co.: 'The authority establlshes, 
if authority were needed, that the telegraph company cannot occupy the Une 
of defendaut's railroad without the consent of défendant, or the consent or 
some predecessor in title, which is blndlng on the défendant. This, we hâve 
seen, is wanting. The suggestion, however, seems to be, if we understand 
it, that, because of the public necessities, the court ought to use its injunctlon 
process and shape its decree so as to effect an équitable condemnatlon of the 
easement of way. The coui-t has no such power." " 

The Circuit Court of Appeals, speaking of this matter, in Western 
Union Telegraph Co. v. Louisville & Nashville R. Co., 238 Fed. 26, 
said this: 
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"If in any case where the relations of the parties are such as are shown 
to hâve existed between ttie plaintilï and the défendant, it is compétent for a 
court of equity, upon full and adéquate compensation being made, to protect 
from dlsturbance such possession as the plaintiff has, and, in the suit in 
which this is done, make complète and final disposition of the entire con- 
troversy arislng out of the situation and the relations of tlie parties (see New 
York City v. Fine, 185 U. S. 93, 22 Sup. Ct. 592, 46 L. Ed. 820, and Western 
Union Telegraph Ct>. v. Ann Arbor E, Go., 90 Fed. 37», 33 0. C. A. 113), the 
facts averred in the bill in the pending case fall short of showing that it is 
such a one. It well uiay be inferred from the averments of the bill, and its 
lack of averments, that, if the plaintiff had exercised any diligence at ail, It 
could, long before the bill was filed, hâve acquired by légal proceedings avail- 
able to it the required rights and easements in the defendant's properties whicli 
it has continued to occupy and use after ail rights it had therein had ceased 
to exist. Equitable remédies are not opeii to a party where the occasion or 
necessity of bis resort thereto is attributable to his own uuexplained failure 
diligently to pursiio complète and adéquate légal remédies available to hiui." 

The iîrst headnote of the décision of the Suprême Court of Georgia, 
in Western & Atlantic Railroad Co. v. Western Union Telegraph Co,, 
138 Ga. 420, 75 S. E. 471, 42 U. R. A. (N. S.) 225, is as follows : 

"A telegraph company may condemn a right of way on and along the right 
of way of a railroad company, when the ftroposed liue of telegraph will be so 
constructed as to produce no material interférence with the railroad company's 
free exercise of its franchise or with the aciual opération of the railroad." 

In the case in 142 Ga. 525, 531, 83 S. E. 126, it is simply held, as I 
understand it, that a condemnation proceeding is not amendable, and 
that an amendment that sets out a new cause of action cannot be al- 
lowed. I do not see how this amendment to the bill gives the plaintiff 
a cause of action in a court of equity, if it had none before. I do not 
think this amendment sets out any cause of action against the défend- 
ant as to that part of the railroad not covered in its favor by the déci- 
sion of the Circuit Court of Appeals. The motion to dismiss will be 
sustained. 

The défendant may hâve until September 1, 1917, to file any answer 
that may be necessary to that part of the plaintifif's bill upheld in the 
décision of the Circuit Court of Appeals. 



WESTERN UNION TELEGRAPH CO. v. NASHVILLE, C. & ST. L. EY. 

(District Court, N. I>. Georgia. July 14, 1917.) 

No. 24. 

Eminent Domain ®=>172 — Pbocbedings to Condemn Pbopebty — Jtjbisdiction 
OF Equity. 

A court of equity is not the proper tribunal for a proceeding to con- 
demn the right to maintain telegraph pôles and wlres on the right of way 
of a railway company on whlch they hâve been maintalned under a con- 
tract vclth the railway. 

In Equity. Suit by the Western Union Telegraph Company against 
the Nashville, Chattanooga & St. Louis Railway. On motion to dis- 
miss. Motion sustained. 

See, also, 233 Fed. 605. 

e=»For otiier cases see same topic & KBY-NUMBHm lu ail Key-Numberecl Digests & Indexe» 
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Wm. ly. Clay, of Savannah, Ga., and Brewster, Howell & Heyman, 
of Atlanta, Ga., for plaintiff. 

Claude Waller, of Nashville, Tenn., and Tye, Peeples & Jordan, of 
Atlanta, Ga., for défendant. 

NEWMAN, District Judge. Under the right granted by the dé- 
cision of the Circuit Court of Appeals in this case (238 Fed, 38, 

C. C. A. ), the plaintiff in this bill has filed quite a lengthy amend- 

ment. This amendaient is substantially the same as that made in the 
case of Western Union Telegraph Ce. v. Atlanta & West Point Rail- 
road Ce, 243 Fed. 685, and Same v. I/5uisville & Nashville Railroad 
Co., 243 Fed. 687, which hâve just been disposed of, and in which 
brief opinions bave been filed. 

What has been said in those cases as to the plaintifï's amendment, 
and particularly what was said in the case against the Louisville & 
Nashville Railroad Company as to the amendment with référence to 
the condemnation proceedings in the state court, is applicable to this 
case. The Western Union Telegraph Company, in its efforts to in- 
stitute and carry out condemnation proceedings for right of way over 
the defendant's road from Roriie to Kingston, and over three or four 
miles of the main line of the Nashville, Chattanooga & St. Louis Rail- 
way running through Dade county, which had the same objections to 
that, and in which the same décisions were rendered that were made 
by the Suprême Court of Georgia in the case against the Louisville & 
Nashville Railroad. 138 Ga. 432, 75 S. E. 477; 142 Ga. 525, 83 S. 
E. 126. 

I am unable to see in this case, as in the Louisville & Nash- 
ville Railroad Company Case, how the effort made by the plaintifï to 
condemn the right to place its pôles and wires on the defendant's right 
of way, in. this procecding in equity, is strengthened by what it did 
in the state court. It looks to me more like a décision against the tel- 
egraph Company as to its right. Independently of where or how the 
right is asserted to occupy the right of way of the railroad company, 
it is of no assistance to it in this proceeding. My own opin- 
ion, as heretofore stated, is that a court of equity is not the proper 
place for a condemnation proceeding such as is instituted hère. This 
would be true, I.think, whether proceedings had been previously at- 
tempted under the state statutes or not. 

The other part of the amendment simply amplifies what was before 
contained in plaintifï's bill, and is not sufficient to add strength to the 
case hère in any way. 

The motion to dismiss the amendment will be sustained. 
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In re KELLY et al. 

(District Court, D. Montana. June 13, 1917.) 

No. 28«0. 

1. CONTEMPT ®=360(3) PrOCEEDINGS TO PTJNISII SUFFICIENCT OF EVIDENCE. 

In a proceeding to punish attorneys for défendants in a criminal caso 
for contempt, évidence held to show that one of the attomeys intentlon- 
ally and linowingly visited and eonversed witli one of tlie jurors, bought a 
drink for him, and drank witli liim, and that he visited and eonversed 
with another juror, and promised such juror introductions to legislators, 
requested by the juror to promote a proposed bill, and that the other at- 
torney on numerous occasions intentloually and knowlngly visited and eon- 
versed with the same juror. 

2. Contempt <®=3l4 — Misconduct Afpecting Jury. 

Such conduct of the attorneys eonstltuted raisbehavlor obstructing the 
administration of justice, requirlng that they be flned. 

3. Contempt i®=»14 — Misconduct Affecting Jury. 

While uiere chance meetings, passing salutations, or brlef conversation 
on indiffèrent toplcs betvveen jurors and eounsel, cannot alvvays be avoided, 
and are not In themselves condemned, lengthy vlsits and conversations, 
apart from others, whether or not about the case, drinks, and other 
hospltallty, entertalnment, hopes aroused, and favors directly or indirect- 
ly granted or promised, are raisbehavlor obstructing the administration 
of justice. 

4. Contfjupt <S=>14 — Misconduct Affecting Jury. 

Where attorneys Intentionally visited with jurors, eonversed with 
them, made promises, or aroused hopes, and drank with one of them, they 
were gulity of the Intent necessary to make thelr conduct contempt, 
though they dld not Intend to Influence the jurors. 

5. Contempt iS=14 — Misconduct Affecting Jury. 

Counsel, who are embarrassed by the advances of a juror during the 
trial of a case, to relleve tlieniselves of liabillty for contempt, should 
bring the matter to the court's attention, Instead of enc-ouraglng such 
advances. 

Proceedings to punish D. M. Kelly and A. J. Galen for contempt. 
Défendants fined. 

B. K. Wheeler, U. S. Dist. Atty., of Butte, Mont., H. G. Murphy, 
Asst. U. S. Atty., of Helena, Mont., and James H. Baldwin, Asst. U. 
S. Atty., of Butte, Alont., for the United States. 

L. O. Evans and F. Walker, both of Butte, Mont., and W. T. Pigott, 
F. W. Mettler, and E. G. Toomey, ail of Helena, Mont., for défend- 
ants. 

BOURQUIN, District Judge. In thèse contempt proceedings the 
charges are that respondents were attorneys for two of ten défendants 
in a criminal case tried herein, and therein were guilty of misbehavior 
obstructing the administration of justice, in this, viz. : That during 
intervais of the trial they knovi^ingly visited and eonversed with certain 
members of the jury, "with a view of improperly influencing" them in 
said case; that with like view Galen so visited and eonversed with 
/uror Warner, furnished him liquid refreshments, and with him par- 
took thereof ; that with like view Kelly so visited and eonversed with 

€=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Juror Brown, and furnished him liquid refreshments ; that with like 
view both respondents so visited and conversed with Juror Warner, 
and promised to introduce him to members of the Législature then in 
session, to secure him support for a proposed bill which Warner was 
promoting. After some rather technical objections, not argued, re- 
spondents pleaded not guilty. Although the record and évidence in 
the criminal case cannot be resorted to nor considered, because not in- 
troduced at the hearing herein, from the évidence submitted at said 
hearing enough appears to demonstrate said criminal case was of im- 
portance, attracted attention, was on trial some two weeks, and re- 
spondents' clients were acquitted. There was a total of seven attor- 
neys for the défense, but respondents were the only attorneys for their 
clients. 

[1] Rcferring to the charge affecting Kelly in relation to Juror 
Brown, Murphy, assistant district attorney, for the .prosecution, testi- 
fied that one evening during the trial he was with the district attorney 
in the Placer Hôtel lobby, and saw Kelly and Brown talking together, 
standing about the center of the lobby, for 15 to 20 minutes, Murphy 
then departing. 

Rankin, since said trial attorney for two said défendants convicted, 
and a sympathetic friend and sometime ally of the district attorney, 
delighted with the acquittai of respondents' clients, for the prosecution 
testified that in said lobby, ajîjjarently following Murphy's departure, 
he (Rankin), in conversation with the district attorney, there saw Kelly 
and Brown talking together ; that after some moments witness and 
the district attorney went into the adjacent barroom and drank with 
Galen ; that Kelly and Brown came into the bar, and the district at- 
torney remarked they were about or going to drink ; that Cowley, 
another attorney for a défendant in the criminal case, was about to oi 
did invite witness and the district attorney to drink ; the latter re- 
marked he would not drink with a juror, and moved by discrétion 
witness withdrew. 

Juror Brown, a ''substantial rancher," old and close friend of Kelly, 
for the prosecution testified he did not remember talking to Kellv dur- 
ing the trial, in said hôtel lobby ; that he did not go into the bar with 
Kelly, but thinks on the occasion referred to he did with De Hart, 
that Kelly was there and asked him to drink, which he did ; that he 
and Kelly were accustomed to drink together ; that (in response to 
leading questions on cross-examination) he was positive he did not 
talk with Kelly during tl-e trial, and that the drink no wise influenced 
bis verdict ; that when he had drank he thought he should not be there 
and walked ont. 

De Hart, for respondents, testified to entering said bar with Brown, 
but is unable to identify it as the night Kelly and Brown drank to- 
gether. Galen, respondent, testified that he and Kelly went from 
Galen's office to said hôtel and bar ; that a crowd was présent and he 
lost Kelly, but saw Rankin and the district attorney, and conversed 
with them; that he heard Kelly ask the district attorney to hâve a 
drink, and saw Juror Brown alongside or back of Kelly ; that to Galen 
tne district attorney criticized Kelly's association with the juror, Galen 
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responding, "He means no harm ;" that he does not know where Kelly 
went when he and Galen entered the bar, but does not think it was 20 
or 30 minutes later that the drink was had, but only an "appreciably 
short time" ; that he did not see Kelly introduce Brown to Cowley ; 
that Brown went out, and the district attorney adversely commented 
on the incident, Kelly responding he had known Brown a long time, 
a "high-class citizen," whom a "drink wouldn't bother." 

Cowley, for respondents, testified that as he entered the bar Kelly 
said he was buying a drink ; that Brown had drank, and Kelly intro- 
duced Brown to witness, Brown then leaving; that the district attor- 
ney said he would then drink, but did not want to drink with the ju- 
ror; that witness said (because of circumstances) he saw nothing 
"wrong in this," and on cross-examination he testified that if, before 
he was introduced to Brown, he had been told Brown was a jurer, he 
"would hâve felt a little bit queer about it." 

Kelly, respondent, testified that he knew Brown well for some 10 
years; that they were of like politics, and witness had held office in 
Brown's county ; that it was custom for them to drink together ; that,. 
going with Galen from the latter's office to the hôtel bar, they were sep- 
arated cdong the bar; that Rankin withdrew, and witness drank with 
some parties; that he recalls De Hart and Brown; that he joined the 
district attorney, Galen, and Cowley, and found they were discussing 
the propriety of buying a drink while Brown was there; that he as- 
sured them Brown was a "very high class citizen," who "certainly 
would not consider" it; that it never occurred to witness, when buy- 
ing the drink for Brown, that it was improper and might influence 
Brown as a juror; that he does not recall conversing with Brown in 
the hôtel lobby, and does not remember introducing Brown to Cowley ; 
that, if he conversed with Brown, it was casual, at no time about the 
criminal case; that he does not recall having any conversation with 
Brown during the trial, though he might hâve, and would not say he 
did not; that he gave no spécial invitation to Brown to drink, but in- 
cluded him in the party ; that he did not go into the bar with Brown. 

In the matter of the charge that Galen furnished liquid refreshments 
to Warner, while it fails of proof, it appears from Haven's (lawyer, 
witness at the criminal trial, and associate of the district attorney) 
testimony that one evening during the trial, in said hôtel lobby he 
saw Galen stand, look, joined by Warner they conversed about a min- 
ute, then together went beyond and behind a post (pillar?) and out of 
Haven's vision, where were only the bar entrance and a stairway de- 
scending to a basement toilet room. It also- appears from Atkinson's 
testimony that at the conclusion of the criminal case Warner admitted 
to the district attorney that he (Warner) had drank with Galen. It 
also appears that, subpcenaed by the prosecution for this hearing. 
Warner came to Helena, on the street met Galen, who told him to go 
to Mettler's office (one of respondents' counsel), which he did, from 
whence, on call from the district attorney, he went to the latter's office, 
and said to him he had not drank with Galen, and had not told the 
district attorney he had drank with Galen. It does not appear whether 
or not Galen and Mettler knew Warner was subpcenaed by the prose- 
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cution, when Warner went to Mettler's office. It is not intimated a 
party should not interview witnesses subpœnaed by the other party. 
An exclusive right to a witness is not acquired by first subpœnaing him. 
Witnesses are in aid of justice. Their knowledge is for the benefit of 
ail parties, ail of whom, before trial, may rightfuUy, but discreetly as- 
certain that knowledge, 

Eyrn, a government officer, testified that prior to this last incident 
he heard Warner deny to the district attorney that he had admitted 
drinking with Galen, then, when this was vigorously disputed, say, if 
he had drank with Galen, he did not remember it. Galen and Warner 
testify they did not go into the bar, nor drink together, and Warner 
that he had not admitted to the district attorney he had drank with 
Galen, and that when he went to the district attorney's office f rom Met- 
tler's was not the first time he had to the district attorney denied drink- 
ing with Galen. Galen and Warner do not refer to nor identify the 
incident to which Haven testified. 

In the matter of the charge that respondents visited and conversed 
with Warner and promised to introduce him to legislators, it appears 
Warner was interested and industrious in behalf of his proposed bill. 
A stranger to respondents, Warner was recommended to enlist their 
aid, for that they were ex-Attorney Gênerais of wide acquaintance, 
and he sought them out to that end. Warner testified he conversed 
with Kelly two différent evenings, and asked him if he would intro- 
duce witness to legislators ; that Kelly put him off the first time, did 
not think Kelly introduced him, though Kelly said something about 
waiting until after the trial, to talk about the bill, the second time. 

Byrn testified that on the evening of the eleventh day of the trial, in 
the hôtel lobby, he saw Juror Warner approach and speak to Kelly, 
who told Warner he could see him later; that later Warner did ap- 
proach Kelly, showed him a document, they conversed some ten min- 
utes, and separated. Kelly testified he recalled only two conversations 
with Warner, both the same evening and in the hôtel lobby aforesaid ; 
that Warner showed him the bill, asked what Kelly thougîat of it, and 
that Kelly introduce him; that witness answered he knew nothing re- 
lating to the subject of the bill, that he did not care to introduce War- 
ner then, and that he had better wait until after the trial ; that he f elt 
uncomfortable talking to a juror, a stranger to him, felt necessity to 
be courteous, and not to offend by a rebuke ; that, had it been Brown 
asking "me for a favor of that kind, I wouldn't bave thought any- 
thing about it. I no doubt would hâve introduced him to the people" 
thereabout. 

Warner also testified he might hâve had two conversations with 
Galen, only about the bill and requesting introductions ; that to the 
best of his recollection Galen did not introduce him, but will not say 
Galen did not, he (Warner) met so many; that he does not remem- 
ber from the jury box asking Galen about one Searls ; that maybe at 
most he talked two or three times about the bill to Galen ; that dur- 
ing a certain intermission in the final argument to the jury in the crim- 
inal case, in the court corridor, Galen did not put his arm on War- 
ner's shoulder and talk to him. On cross-examination, in response to 
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a question whether Galen had not said, "I haven't got time to talk 
to you about" the bill, he aiiswered, "Something similar." In response 
to other leading questions, he testified that in the said hotel lobljy he 
was talking to one of respondents' clients — défendant and Galen ap- 
proached and said he would rather Warner did not talk to said de- 
fendant, whereupon Warner asked why, Galen answering it did not 
look right; that he realized his error, thanked Galen, and asked if 
he could speak to Galen, who assented ; that then for the first time 
he spoke to Galen about the bill ; that his verdict at the trial was not 
influenced by anything said to him by Kelly or Galen. 

Byrn testified that, the same evening he saw Juror Warner approach 
Kelly, he saw Warner seated in the said hotel lobby, there being a fur 
auction and a dense crowd; that Galen approached Warner, and by 
the latter was shown a document, some slight conversation between 
them, Galen handed the document back to Warner and walked avvay; 
that he would not be positive one of respondents' clients — défendant 
did not approach Warner at the time Galen did, and does not believe 
said défendant was talking to Warner when Galen approached the lat- 
ter. Byrn also testified that upon this evening in said lobby he saw 
two other counsel for another défendant approach and speak to War- 
ner, "several words passed," and later saw Warner speak casually to 
said défendant. 

Kirschwing, a good friend of the district attorney, who knew what 
the latter "was up against" in the trial of the criminal case, and knew 
"the lobby that was working," for the prosecution testified that dur- 
the certain intermission hereinbefore mentioned he saw Galen and 
Warner meet near the jury box, saw Warner whisper to Galen, War- 
ner, foUowed by Galen, walk into the corridor, and there saw them con- 
verse, with Galen's arm around Warner's shoulder; that other jurors 
were scattered about in plain sight of the corridor incident. Haven's 
testimony in référence to a meeting, conversation, and departure in 
Company of Galen and Warner is heretofore set ont. 

Galen, respondent, testified that Warner approached or spoke to hirn 
some four or five times during the trial— once, when Warner was 
talking to respondents' client, as related by Warner ; again, the next 
morning, in the courtroom, Warner referring to said incident, said to 
Galen he (Warner) should hâve known better; again, at the fur auc- 
tion, Warner handed Galen the bill, the latter only then conscious of 
Warner's présence. Galen looked at the title of the bill, handed it to 
Warner, remarking, "I haven't got time to fool with that," and walked 
away ; again, one morning in the courtroom, in the présence of the 
district attorney, Warner asked Galen the name of Searls, of whom 
Galen had told Warner the night before at the hotel, and Galen again 
told him Searls' name ; again, during the intermission heretofore re- 
ferred to, Galen, nervous f rom the strain of the trial, he testified, pro- 
cured a cigarette from one of his clients, went into the corridor, and 
while he was in méditation smoking, Warner stepped up and said, "I 
want to talk to you about my bill," to which Galen responded, "For 
Christ's sake wait until this trial is over ;" that no more was said, they 
had not whispered or spoken in the courtroom, he had not followed 
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Warner into the corridor, he did tiot hâve his arm around Warner, 
and that at no time did he and Warner speak of the case ; that ail 
thèse several incidents were open, other persons by ; that he does not 
believe he introduced Warner to any one. Neither Warner nor Galen 
was asked whether or not the latter promised such introduction. It is 
noted that neither Brown nor Warner was a guest of the hôtel of the 
numerous incidents, and it does not appear respondents were. 

Some six witnesses, including counsel for another défendant at the 
criminal trial, respondents' clients, and jurors, testified for respondents 
to circumstances tending to disprove Kirschwing's assertion that War- 
ner whispered to Galen bef ore the corridor incident. There is évidence 
that the jury deliberated upon their verdict ail night, and that around 
midnight Kelly and two others interested, stood for some time upon 
the Street, and looked over at the lighted Windows of the jury room. 
Some claim that they signaled to the jurors is made, not to be treated 
seriously. It also appears that, immediately after the verdict was re- 
ceived, a défendant and his counsel, meeting Warner in a hôtel dining 
room, invited him to partake of lunch with them, also invited Kelly, 
Galen, and another of counsel, and ail ate lunch together. A f ew days 
later, thèse proceedings were instituted. Having in mind the charges 
and that the presumption of innocence requires their dismissal unless 
proven beyond reasonable doubt, and taking note of ail matters and 
things in relation to witnesses and testimony that ought to be consid- 
ered in the détermination of issues, the findings are that during the 
trial of the criminal case respondent Kelly intentionally and knowingly 
visited and conversed with Juror Brown, and likewise furnished said 
juror liquid refreshment and partook thereof with him ; that said 
respondent likewise visited and conversed with Juror Warner, and 
likewise promised said juror introductions to legislators, requested by 
the juror to promote a proposed bill; that respondent Galen inten- 
tionally and knowingly visited and conversed with Juror Warner. 

Positive testimony that Kelly and Brown visited and conversed at 
length in the hôtel lobby is not weakened lay their inability to recall 
it. In view thereof, of their entrance into the bar, drinking together 
at Kelly's request and expense, the proof is satisfactory that together 
they went from said visit and conversation into the bar. Kelly, unable 
to see impropriety in the drink, would see none in the visit and con- 
versation and journey to the bar; unable to see impropriety in visit 
and conversation with Juror Warner, a stranger, would see none in 
the like with Juror Brown, a friend, especially when Kelly would 
unhesitatingly grant favors to the juror friend, but not to the juror 
stranger. Apparently ail présent (even Brown) save Kelly and Galen, 
saw impropriety in Kelly treating Brown. The évidence is clear that 
Kelly and Juror Warner had a lengthy visit and conversation, that 
Warner's bill was discussed, that he asked Kelly to introduce him to 
legislators, that Kelly understood Warner's interest and purpose, and 
that he gave Warner to understand the introductions would be made 
after the trial. 

Early in the trial Galen consented to Warner's speaking to him. 
Warner presented his bill to Galen, and the latter learned the f ormer's 
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desires. Galen told him the name of Searls. At différent times there 
were several exchanges of words between Galen and Warner, in them- 
selves of no conséquence, but in ail serving to show how counsel and 
juror gravitated towards each other, like drifting ships upon a calm 
sea, or steel and magnet, or perhaps like men not averse to reciprocal 
favors. So on the day the prosecution rested, on a January evening 
they met in a hôtel lobby, conversed, in company walked and disap- 
peared from view, where their continuing journey must be either into 
the bar or down to a basement toilet. 

A private visit, conversation, and journey, arousing warranted sus- 
picion in view of ail the circumstances, the burden shifted to Galen 
to explain, and no explanation was made. What their conversation, 
where went, how long, are still a mystery. Not identifying, referring 
to, or denying the incident, Galen and Warner only said they at no 
time together went into the bar or drank. The court corridor incident, 
Warner denied in toto. Kirschwing then gave his version, then Galen 
his. Since this incident was after Galen acquiesced in speech with 
Warner, after several exchanges between them, after Galen knew 
Warner's interest and désire in the matter of his bill, after their un- 
explained conversation and disappearance together, after habit could 
breed carelessness, after Galen, apparently, saw no impropriety in the 
association of Kelly and Brown at the bar, and since the évidence in 
relation to this corridor incident was after the verdict of acquittai and 
the immédiate foregathering of Galen, Warner, and others at lunch, 
after Galen sent Warner to Mettler, and of which no more appears, 
ail thereof, taken into considération with ail other circumstances prop- 
erly in proof, stamp Kirschwing's version as more consistent and rea- 
sonable. However, involving a main issue, Kirschwing's version is not 
deemed proven beyond a reasonable doubt, and the incident is taken 
as perhaps not clear, and as merely illustrative and corroborative of 
the attraction between Galen and Warner. 

[2] In view of and upon thèse findings the conclusion must be and 
îs that respondents' conduct constituted misbehavior obstructing ad- 
ministration of justice, as charged, and they are and each of them is 
fined in the amount of $500 and costs. For protection, society dépends 
upon juries. Like ail human institutions, the jury System is not per- 
fect; but society is not yet ready to accept any substitute. A philo- 
sophical writer déclares the system is ail that reconciles man to laws. 
One wonders if it is because the individual man contemplâtes his some- 
time violation of law, and hopes he at least may escape via a jury. 
Jurors, even as judges, are officers of courts and administrators of 
justice. Indeed, they are judges obligated to impartiality, fairness, 
and justice. Their oath and duty are to "true verdict render in ac- 
cordance with the law and évidence in the case." The law and safety 
of man and property demand that oath be kept, that duty performed. 

It follows that jurors must not be subjected to any variety of in- 
fluence outside the juiy box. The law forbids it. Any suspicion that 
jurors hâve been improperly influenced, tampered with, is intolérable ; 
for it impairs pubHc confidence in juries and verdicts, créâtes doubts 
of the court's ability to do justice, lessens respect for law, incites vio- 
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lation of law, and encourages primitive force to avenge or remedy 
wrongs, endangers persons and property, breeds mobs, riots, and lynch 
law, and makes for disorder, crime, and anarchy. Amongst the in- 
fluences forbidden is undue familiarity between jurors and counsel. 
It is the more dangerous, in that proof is difficult, and its extent and 
efïect are indéterminable. Generally founded on friendship or other 
altruistic basis, its insidious appeal is to man's finer nature; and, 
though powerful, charged that it has influenced him, he refuses to 
concède it, and dénies its well-known probable effect upon his judg- 
ment in determining his verdict. He may be honestly unconscious of 
it, though moved by it. 

[3] Ail counsel recognize this in their attempts to include their 
friends and to exclude their opponents' friends, when drawing juries. 
Drawn by chance, friends properly may be on juries ; but during such 
times it is the duty of counsel to avoid appealing to friendship, to avoid 
renewing old friendships, as well as to avoid cultivating new ones. 
It is recognized a practical view must be taken. So mère chance meet- 
ings, passing salutations, brief conversation on indiffèrent topics, be- 
tween jurors and counsel, cannot always be avoided, and are not in 
themselves condemned. But lengthy visits and conversations, apart 
from others, whether or not about the case, drinks and other hospi- 
tality, entertainment, hopes aroused, and favors directly or indirectly 
granted or promised, are under the ban of the law, are misbehavior 
obstructing administration of justice, and to be penalized according to 
circumstances. Counsel are strictly forbidden to thus compete for 
jurors' favor. It is to the crédit of the bar that few counsel désire 
to, and practically ail frown it down; for the least of thèse methods 
may influence jurors, and ail of them arouse suspicion, adverse com- 
ment, just resentment, impair confidence, and, if permitted, convert the 
trial into a tragedy, and transform juries from administrators of jus- 
tice to purveyors of injustice. 

Ail this is conceded by respondents, but they contend their acts were 
but casual and commonplace courtesies, open, in proximity to other 
persons, and so not misbehavior obstructing administration of justice. 
Unfortunately for respondents, the évidence will not permit construc- 
tion so favorable to them. When meetings are more or less fréquent, 
and in conséquence of the known désire of the jurors, if not of coun- 
sel, are unchecked and taken advantage of, are in part by appoint- 
ment, they hâve not the quality of casualty. The strategy of openness, 
the solitude of the crowd, nmy be safer than secretiveness, when the 
influence is not brazen importunity and coarse bribery, but is only 
friendship and favors of courtesy. 

[4] It is most disturbing to remember that, respondents' clients 
charged with felony, Warner entered the jury room and deliberated 
upon his verdict (of acquittai), with Kelly's promise and Galen's ex- 
tended hope at least, that after the verdict they, men of rank and in- 
fluence, would grant him favors ardently desired and solicited by him. 
And Brown, likewise, with consciousness of friendship renewed with 
Kelly, an old f riend, with memory of a lengthy visit and conversation, 
subject unknown, with Kelly, and with whom he had during the trial 
made libation at the shrine of Bacchus. But it is contended respond- 
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ents had no intent to influence the jurors, that the latter testified they 
were not influenced, and hence respondents' conduct, while indiscreet, 
was not contemptuous. Lack of evil intent goes only in mitigation. 
They knew the jurors; they. intended to visit, converse, make prom- 
ises, or arouse hopes, drink with one of them, ail as found herein. 
That makes up the offense charged. Intentionally adopting certain 
conduct in certain known circumstances, conduct forbidden by law 
under those circumstances, they intentionally violated law in the only 
sensé in which the law considers intent. Ellis v. U. S.j 206 U. S. 257, 
27 Sup. Ct. 600, 51 L. Ed. 1047, 11 Ann. Cas. 589. Their conduct 
was intentional, and tended to influence the jurors favorably to their 
clients. It is not alone a question of ultimate intent, or of mère cour- 
tesy, or little monetary value, but it is also a question of the impres- 
sion the conduct may make upon jurors. Friendship, courtesy, favors, 
are of the great and enduring forces. In the long run, they are 
stronger than mère money. Ends are often gained by good impres- 
sions created, where direct solicitation would fail. To reciprocate 
courtesies, hospitality, and favors is a natural impulse. A générons 
man remembers and responds in some kind. Only the base receive fa- 
vors and return none. And untrained jurors of distant résidence might 
hastily conclude by their verdict alone could they timely reciprocate 
counsels' attentions. 

The conduct hère involved is forbidden because of dangerous ten- 
dencies, of probable injury difficult of proof. The scales of justice 
are of délicate poise, and in a jury's hands may be affected by im- 
proper trifles light as air. A juror bas no measure for his mental 
processes. He will not be heard to say this or that did or did not 
influence him. Public policy forbids, because his mental state is not 
accessible to other testimony. Mattox v. U. S., 146 U. S. 148, 13 Sup. 
Ct. 50, 36 L. Ed. 917. It is what respondents intentionally did, and its 
probable effect, not its intended or actual efi:ect, that is the gist of 
their ofïending. 

[î] First sought out by Warner, upon whom they are now severe, 
respondents should bave checked his advances. If Warner is to be 
condemned, more are they; for he was but a layman, they learned in 
the law, and they told him he could converse with them. They en- 
couraged him to continue to approach them. Warner's approach may 
hâve embarrassed them, and they were in duty bound to avoid offend- 
ing him to their clients' préjudice. But they were equally obligated 
to avoid encouraging him to the goveFnment's préjudice. It would 
seem they could hâve relieved themselves of Warner as admirably as 
Galen relieved their client of Warner. Furthermore, they could and 
should hâve brought the matter to the court's attention, and a remedy 
would hâve been applied, even to dismissal of the juron As it is, they 
bave their share of responsibility for a situation that attracted atten- 
tion, was the subject of "talk," created scandai, and that was calcu- 
lated to affect the verdict, to say the least. 

Perhaps the evil will be better appreciated by assuming a civil suit 
to bave been involved, say a personal injury action against a corpora- 
tion. Was this misbehavior in behalf of a successful plaintiff, a great 
outcry would be made anent the "ambulance chaser" and "purification 
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of the bar"; in behalf of a successful défendant, bitter denuncîation 
would be visited upon the "soulless trust" and "corrupt corporation 
counsel." There would be some justification for both, and a new trial 
would be granted as of course. The cases almost unanimously so hold, 
and ail condemn conduct like herein as reprehensible and intolérable. 

Note, the new trials granted are for misbehavior obstructing admin- 
istration of justice, and the conduct, when intentional, is punishable as 
contempt of court ; for contempt of court is nothing but misbehavior 
obstructing administration of justice. Now, although not always re- 
membered, the government in behalf of society is entitled to fair jury 
trials, even as persons are. But in criminal cases, though it be de- 
prived of a fair trial by conduct like respondents', the law forbids it 
to hâve a new trial. It bas no remedy, and can only discipline the of- 
fender and discourage imitators, by proceedings for contempt, as hère, 
in gênerai, see Scott v. Tubbs, 43 Colo. 221, 95 Pac. 540, 19 h. R. A. 
(K. S.) 733, and notes; Sandstrom v. Nav. Co., 69 Or. 194, 136 Pac. 
878, 49 L. R. A. (N. S.) 889; Bank v. Gray (Wyo.) 154 Pac. 599; 
State V. Snow, 130 Minn. 206, 153 N. W. 526; Craig v. Pierson, 169 
Ala. 548, 53 South. 803; State v. Clark, 134 Mo. App. 55, 114 S. W. 
536; Bradshaw v. Degenhart, 15 Mont. 273, 39 Pac. 90, 48 Am. St. 
Rep.677. 

Crime, its repression and punishment, is a grave problem. Admin- 
istration of criminal law, particularly when cases are for any reason 
important, is sufficiently difficult and ineffective to give color to the 
puUicists' statement that it is a national disgrâce. In so far as it is 
true, it is largely due (not overlooking that ancient rules based on 
vanished reasons make more to protect criminals against society than 
to protect society against criminals) to practice akin to those herein 
condemned. And it is so far true that statistics show this country ir, 
criminal law administration far less efficient than England, less than 
France, Germany, and but little more than Russia. The incident of 
the Ixmch is illustrative and significant. In some states it is a statutory 
offense to "treat" jurors, even after verdict and during the term. In 
his Pénal Philosophy, the jurist Tarde, criticizing the jury system, 
gives crédit to French juries in that, after acquittai, they are not 
known to "celebrate" with accused, and notes as worthy of mention 
that Garofalo cites one instance occuring in Italy in 1879. It is feared 
and lamented such célébrations are not uncommon in this country. 
See Hôtel Co. v. Sooy, 197 Fed. 887, 118 C. C. A. 579; Liutz v. Rail- 
way Co., 54 Colo. 371, 131 Pac. 261. 

Counsel must remember they, too, are officers of the courts, admin- 
istrators of justice, oath-bound servants of society; that their first 
duty is not to their clients, as many suppose, but is to the administra- 
tion of justice; that to this their clients' success is wholly subordinate; 
that their conduct ought to and must be scrupulously observant of law 
and ethics; and to the extent that they fail therein, they injure them- 
ielves, wrong their brothers at the bar, bring reproach upon an honor- 
able profession, betray the courts, and defeat justice. When of sufîi- 
cient extent, when they fail as hère, they must, like others, respond at 
the bar of the court 
243 F.— 45 
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BEACH V. KERR TURBINE CO. 

(District Court, N. D. Ohlo. April 4, 1917.) 
No. 9278. 

1. Bemoval or Causes <3=»112 — Proceedings foe Rbmoval — Settinq Aside 

SUMMONS. 

Defeets In the service of summons In an action removed from a state 
court may be taken advantage of by motion to set aside tlie service after 
tlie removal. 

2. CouBTS «3=5344 — Fedeeal Courts — Service of Pkocebs. 

Service In an action at lavv on a forelgn corporation In conformlty to a 
state statute Is good In the fédéral courts, unless the notice thus provided 
does net amount to due process of lavir. 

3. CoupoRATioNs ®=5642(6) — Foreign Corporations — Doing Business — Iso- 

LATED Transactions. 

An Isolated of single sale of goods in a state by a forelgn corporation, 
or even occasional répétitions of such sales, Is not doing business wlthin 
such state. 

4. Commerce <S=340(l) — Fobeiqn Corporations — Interstate Commercbî — What 

CONSTITUTBS "DOING BUSINESS IN STATE." 

A forelgn corporation, which contracted to sell and InStall three tur- 
bine pumps for the waterworlts department of a city, was not engaged In 
Interstate commerce, but was "doing business wlthin the state," while 
settlng up and Installing such pumps on the foundatlons constnicted 
therefor, making the neeessary connections, and seeing that they per- 
formed the functions for whlch they were purchased, though the tlme 
neeessary to complète the contract was short, and the amount of business 
done not very great. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Doing Business.] 

5. Corporations <S=668(5) — Foreign Corporations — Service of Process — 

"Managing Agent." 

A person sent from the corporatlon's plant to Install such pumps, wlth 
authorlty to hire whatever help was needed in settlng up, installing, and 
Connecting them, was its "managing agent," upon whom due process mlght 
properly be served, under Gen. Code Ohlo, S 11290, providlng that, wheu 
the défendant is a foreign corporation havlng a managing agent in the 
state a service may be upon such agent. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Managing Agent.] 

At Lawr. Action by Charles Beach against the Kerr Turbine Com- 
pany. On motion to set aside service of summons. IVIotion overruled. 

E. H. Moore and WilHam J. Kenealy, both of Youngstown, Ohio, for 
plaintiff. 

Hine, Kennedy & Manchester, of Youngstown, Ohio, for défendant. 

WESTENHAVER, District Judge. This action was begun in the 
state court, and after removal hère by the défendant, a foreign corpo- 
ration, it moves to set aside the summons. The retum shows it was 
served on one J. W. Storer, describing him as "managing agent of 
said défendant company at Youngstown, Ohio." Affidavits hâve been 
filed in support of the motion and in opposition thereto. 

®=3For other cases see aune topic & KBY-NUMBER in ail Key-Numbered DigesU & Indexe* 
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The affidavits in opposition state merely that Storer was the man- 
aging agent of the défendant, and as such managing agent had full 
charge and control of the work of instalUng certain turbines at Youngs- 
town, Ohio. This is a légal conclusion, except as to the fact that 
Storer had full charge and control of the work of installation. From 
defendant's affidavits it appears that défendant bid upon and was 
awarded the contract for supplying, setting up, and installing three 
turbine pumps for the waterworks department of the city of Youngs- 
town; that thèse pumps were manufactured outside of the state of 
Ohio, at the defendant's f actory ; that the f oundations upon which the 
same were to be installed were constructed by the city ; that the pumps 
were shipped, delivered, and set in place and installed by the défend- 
ant; that the work of installation consisted of putting said turbine 
pumps in place, making the necessary connections, and seeing that they 
performed the functions for which they had been purchased and in- 
stalled; that, in setting up and installing the same, J. W. Storer was 
sent from defendant's plant with authority to hire help, do what was 
necessary in the matter of setting up, installing, and Connecting the 
same, and seeing that they performed their functions ; that said Storer 
had authority to hire from one to three men to aid him ; that at no 
time did he employ and hâve assisting him more than three men ; tliat 
said Storer was paid a daily wage of approximately $4 per day, and 
was not regularly employed by the défendant in Ohio, but at its plant 
in Wellsville, N. Y., and was not its managing agent in Ohio. Plain- 
tif? was one of the men so employed, and was injured while engaged 
with Storer in this work. It further appears from thèse affidavits that 
the défendant, except as may be inferred from the above statement, 
was not doing business in Ohio, that its principal office and place of 
business was outside of the state, and that it had not obtained authority 
to do business nor appointed an agent in the state, as is required by sec- 
tions 178, 179, General Code of Ohio. 

Whether the service thus made is good is not f ree from uncertainty. 
If, however, a foreign corporation, on this state of facts, is not doing 
business within the state, and its agent or représentative in charge 
is not a managing agent upon whom processes may be served, then 
manifestly a foreign corporation, undertaking a similar work requir- 
ing the employment of many men and months or even years for its 
performance, could not be served within the state in actions growing 
out of its acts or transactions in connection therewith. Situations oc- 
cur to the court, and will, no doubt, occur to counsel, in which foreign 
corporations hâve obtained contracts requiring one or two years to 
perform. The facts of the présent case présent a similar question. 
The différence is only one of degree, and the rule of law must apply 
equally to both. 

[1] This action having been begun in the state court, service of pro- 
cess is controlled by section 11290, General Code of Ohio, which is as 
f oUows : 

"When the défendant Is a foreign corporation, having a managing agent in 
this state, the service may be upon such agent." 
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It is proper to make this motion hère after removal, and defects in 
the service may be taken advantage of by motion. Gain v. Commer- 
cial Publishing Co., 232 U. S. 124, 34 Sup. Ct. 284, 58 h. Ed. 534. 

[2] The section above quoted is the Ohio law relating to service on 
foreign corporations. In Goode v. Druggists' Ass'n, 16 Ohio Dec. 
586, it is said by Judge Spiegel that section 11290 (former R. S. § 
5043) provides the only mode of obtaining service of summons on a 
foreign corporation. This, it seems to us, is an accurate statement. A 
service in an action at law on a foreign corporation in conformity to 
a State statute is good in the fédéral courts, unless the notice thus pro- 
vided is not adéquate according to the rules of due process of law. 

The authorities cited in support of the motion are the following: 
Toledo Commercial Co. v. Glen Mfg. Co., 55 Ohio St. 217, 45 N. E. 
197; Cooper Mfg. Co. v. Ferguson, 113 U. S. 727, 5 Sup. Ct. 739, 2S 
E. Ed. 1137; Robbins v. Shelby Co., 120 U. S. 489, 7 Sup. Ct. 592, 30 
L. Ed. 694; Hom Silver Mining Co. v. New York, 143 U. S. 314, 12 
Sup. Ct. 403, 36 L. Ed. 164; Brennan v. TitusviUe, 153 U. S. 289, 14 
Sup. Ct. 829, 38 h. Ed. 719; Milan Milling & Mfg. Co. v. Gorten, 93 
Tenn. 590, 27 S. W. 971, 26 L. R. A. 135. I hâve examined ail thèse 
cases and many others. In my opinion, they are not controlling; in 
fact, they do not bear on the exact point under considération. Several 
of them involve statutes which forbid a foreign corporation to do busi- 
ness within a state without complying with state laws, and in some in- 
stances prohibiting action on the contracts if such compliance bas 
not been had. Others involve state statutes forbidding or regulating 
the doing of business within their limits, or imposing local taxes upon 
interstate commerce. For instance, Milan Milling & Mfg. Co. v. 
Gorten, supra, is a case in which a foreign corporation sold, delivered, 
and put into position some milling machinery in the state of Tennessee. 
The purchase price therefor was in part evidenced by notes secured 
by mortgage. An action was afterwards brought to foreclose the mort- 
gage, and the défense was that the contract had been entered into in 
violation of a state statute forbidding a foreign corporation doing 
business in the state, except after filing its charter and appointing an 
agent upon whom process might be served. The statute made con- 
tracts entered into in violation thereof nonenforceable. It was held 
that a single transaction of this character was not carrying on busi- 
ness in the state, within the meaning of statutes of this nature, and 
that to sell and set up machinery in a state where a foreign corporation 
had no agency or ofSce was an act of interstate commerce. 

The question involved in this action, however, seems to me to be dif- 
férent, and is controlled by other considérations. It does not follow 
that statutes fixing the conditions under which a foreign corporation 
may engage in business in a state are to hâve the same construction as 
statutes permitting a foreign corporation to be served in a state where 
it may be found. In the former it is, of course, a more or less contin- 
uing course of business which is meant to be regulated, whereas in the 
latter the object sought is only to give notice to a corporation of a 
pending action. The tendency is to hold that whatever is l'easonably 
■effective for this purpose is a good service. 
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Section 11290 o£ the General Code has been under review in the 
Suprême Court of Ohio, and in the Circuit Court of Appeals of tliis 
circuit. In American Express Co. v. Johnson, 17 Ohio St. 641, the 
foreign corporation défendant, at the time of service, had a gênerai 
superintendent for the state, and two or more local agents in the county 
of Madison, one of vvhom resided at London, in said county, and 
kept an office there. At that office he received and forwarded pack- 
ages for the Company, and transacted ail the business usually trans- 
acted in such receiving and forwarding offices. This service was held 
good, and that the agent was a "managing agent," within the meaning 
of this section. 

In Baltimore & Ohio R. R. Co. v. Wheeling, Parkersburg & Cincin- 
nati Transportation Co., 32 Ohio St. 117, service was had upon a 
local agent of the foreign corporation défendant, whose duties con- 
sisted in contracting for the transportation of freight and attending to 
the transfer of freight to and from Connecting railroads on through 
bills of lading. This service was held to be good. In the opinion {32 
Ohio St. 135) it is said: 

"The Code provides (section 6S) tliat wlieii the défendant is a foreign cor- 
poi'ation, liaving a manasins agent in the .'itate, service may l)e had upon siich 
agent. We agrée with the vicw taken by eouiisel for défendant in en-or that 
the tendency of législation and the policy of tlic law is to faeilitate the oh- 
tainiiig of service mion foreign corporations. Their business Iwings them in 
such close connection with the ])eople of onr .state that it i.s désirable they 
shotild be made ameiinble to onr laws as far as iiractieatile, instead of having 
our citizeus to seek other jurisdietions in wliieh to (»nforce their rights." 

In Toledo Computing Scale Co. v. Computing Scale Co., 142 Fed. 
919, .74 C. C. A. 89 (C. C. A., Sixth Circuit), the foreign corporation 
défendant was served by delivering the summons to the person who 
chiefly represented it as agent for the sale of goods in a given subdivi- 
sion of the state, and who maintained an office or storeroom where 
goods were kept, but who was paid a commission only on sales as 
compensation for his services. This service was held to be good, and 
that such an agent was a "managing agent,'' within the meaning of this 
section. District Judge Thompson, in passing on the motion below had 
distinguished the language used by Judge Jackson in United States v. 
American Bell Téléphone Co., 29 Fed. 17 (opinion, pages 36-42), indi- 
cating that a "managing agent" meant a person who had either gênerai 
or controlling authority of some substantial part of the corporate busi- 
ness, and that "doing business within the state" meant a continuous 
and extensive séries of transactions. Judge Thompson, however, 
points out that Judge Jackson did not cite the two cases from the Su- 
prême Court of Ohio above noted, and that ail of his observations 
were obiter. Judge Severens, delivering the opinion, cites the Ohio 
Suprême Court cases, quotes with approval Judge Thompson's crit- 
icism, and f urther says : 

"The Ohio Suprême Court evidently intended to give a libéral interprétation 
to the stattite to facilitate the obtaining of jurisdictlon over foreign corpora- 
tions doing business in the state, and held that one who chietly reiiresented the 
corporation in a locality where it was doing business was its managing agent 
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there, and Indeed a construction ot tlils statnte whlch restrJcted the meanlng 
to one who was a gênerai manager would very much Umit Its utlUty." 

The following cases from the Suprême Court of the United States 
bear on the question involved more closely than those cited by coun- 
sel : Connecticut Mutual Life Ins. Co. v. Spratley, 172 U. S. 602, 19 
Sup, Ct. 308, 43 L. Ed. 569 ; Pennsylvania Lumbermen's Mutual Fire 
Ins. Co. V. Meyer, 197 U. S. 407, 25 Sup. Ct. 483, 49 L. Ed. 810; Com- 
mercial Mutual Accident Co. v. Davis, 213 U. S. 245, 29 Sup. Ct. 445, 
53 h. Ed. 782. 

In Connecticut Mutual Life Ins. Co. v. Spratley, the insurance Com- 
pany had been doii^ business in the state of Tennessee, and afterwards 
withdrew ail its agents from the state and ceased to write any new 
business therein. The holders of such policies previously written as 
continued in force, paid their premiums to the company outside of the 
state. One of thèse holders having died, and a controversy having aris- 
en as to the liability of the company, one of its agents, résident at Louis- 
ville, Ky., was sent to Tennessee to adjust the loss. While there an 
action was brought against the company, and a summons served on 
him as the company's agent. This was held to be a good service. In 
the opinion it is said that, where the judgment sought against a for- 
eign corporation is personal, it is material to ascertain whether the 
foreign corporation is doing business within the state ; and, if so, the 
service of process must be upon some agent, so far representing the 
corporation in the state that he may properly be held in law an agent 
to receive such process in behalf of the corporation. Thèse require- 
ments were met by the facts above stated. 

In Lumbermen's Mutual Fire Ins. Co. v. Meyer, supra, the insurance 
company never had established any agencies or offices in New York. 
AU its policies in New York were written on applications forwarded to 
the office of the company outside of the state, and not solicited by 
agents within the state. Whenever losses by fire occurred, the company 
sent an agent to make settlement. It was held that this was doing busi- 
ness in the state. The service, however, was on a director, résident 
in New York, but the inference from the opinion is plain that, had 
service been had on a représentative sent with authority only to adjust 
the loss, the service would hâve been good, and that such a repré- 
sentative would be a "managing agent." Some of the language used 
by Mr. Justice Peckham, delivering the opinion, is pertinent to the 
facts now under considération. He says, in substance, that when a 
fire insurance company sends a représentative to another state to ad- 
just a loss, it is doing business in that state, as much so as if its agents 
were there making contracts to carry such risks, and that it would be 
difficult to describe why the défendant was there if it was not en- 
gaged in doing business. So likewise in the présent case. 

Connecticut Mutual Life Insurance Co. v. Spratley, supra, is of the 
same character. Bearing on the question, and representing conflicting 
views of two District Judges, we cite the following: St. Louis Wire 
Mill Co. V. Consolidated Barb Wire Co. (C. C.) 32 Fed. 802; New 
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Haven Pulp & Board Co. v. Downingtown Mfg. Co. (C. C.) 130 Fed. 
605. 

[3] We are of the opinion diat making a contract for sale of goods 
in another state is not doing business in the latter state. An isolated 
or single sale of goods in another state, or even occasional répétitions 
of such sales, would not be doing business within that state. The cases 
cited by counsel for plaintifï, as well as the others herein reviewed 
support this conclusion. 

[4, 5] This, however, is a différent question from that hère pre- 
sented. It is true, we are dealing only with a single contract or sale; 
but the terms thereof required the foreign corporation to corne into 
the state with its agents and employés and perform certain acts — in 
other words, to do business. After arriving in the state, and while 
performing its contract of installation, it was not engaged in an act 
of interstate commerce. During the time it is thus performing thèse 
necessary acts, it is entitled to police protection and to the privilèges 
of a citizen of the state of Ohio. In this instance the time necessary 
to complète the contract may be short, and the amount of business to 
be donc may not be very great. In other cases, to which the same rule 
must apply, the foreign corporation might remain in the state months, 
and even years, performing its contract. Is it not during that time 
doing business, within the meaning of laws authorizing foreign corpo- 
rations coming into a state and doing business there to be sued ; and 
is it not true that the person in charge of such business is its "man- 
aging agent" with respect thereto, upon whom summons may be 
served? In our opinion, under such conditions, which are the facts 
of this case, a foreign corporation is doing business in the state, and 
the person in charge and chiefly representing it becomes a "managing 
agent" for the purpose of being served with process. 

The tendency of législation and of judicial décisions is and has 
been to make it easy to obtain jurisdiction of foreign corporations. As 
was said by Mr. Justice Gray in Barrow Steamship Co. v. Kane, 170 
U. S. 100, 106, 18 Sup. Ct. 526, 528 (42 L. Ed. 964) : 

"The constant tendency of judicial décisions in mofiem tinies bas been in the 
direction of puttlng corporations upon the same footing as natural persons in 
regard to the jurisdiction of suits by or agalnst them." 

Mr. Justice Peckham, in Lumbermen's Fire Ins. Co. v. Meyer, supra 
(197 U. S. 418, 25 Sup. Ct. 483, 49 L. Ed. 810), indulges in strong lan- 
guage against the hardship and unwisdom of requiring a citizen of one 
state to follow a foreign corporation to another state to seek redress in a 
cause of action arising in the state of which he is a citizen. Moreover, 
as was said by Judge Severens in the case cited, supra, if the language 
of section 11290 of the General Code is to be restricted to a gênerai 
manager, the utility of the statute would be very much limited. 

An order may be entered, overruling the motion to quash summons, 
and giving défendant 10 days within which to answer. An exception 
may be noted to this ruling. 
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EOTJSH V. BALTIMORE & O. B. CO. 

(District Court, N. D. Oîiio, E. D. May 19, 1917.) 

No. 947a. 

Commerce <g==>27(5) — Interstate Commerce — Emploters' Liability. 

An employé of an Interstate railway conipaiiy, eugraged in operating a 
pumping station furnlshing water indlserimlnately and eontemporaneously 
to locomotives engaged in Interstate and Intrastate commerce, is wltliln 
the fédéral Emr)loyers' Liabllity Aet (Act April 22, 1908, c. 149, 35 Stat. 
65 IComp. St. 1916, §| S657-S665J), as the test is wlietlier the employé at 
the time of the accident was engaged in Interstate transporta tion, or in 
work so closely related thereto as to be practically a part thereof. 

At Law. Action by Floyd Roush against the Baltimore & Ohio Rail- 
road Company. On motion to remand. Motion granted. 

Payer, Winch, Rogers & Minshall, of Cleveland, Ohio, for plaintifif. 
Toiles, Hogsett, Ginn & Morley, of Cleveland, Ohio, for défendant. 

WESTENHAVER, District Judge, This action was removed to 
this court from the court of commun pleas, Cuyahoga county, on the 
ground of diversity of citizenship, and plaintiff now moves to remand 
on the ground that the cause of action stated in the pétition is one aris- 
ing under the fédéral Employers' Liability Act, relating to injuries 
sustained by employés of Interstate carriers while engaged in Interstate 
commerce, and therefore not removable under section 6 of the amend- 
ment to said act approved April 5, 1910 (36 Stat. 291, c. 143, § 1 
[Comp. St. 1916, § 8662]). 

From the pétition it appears that the défendant was operating a 
System of steam railroads running through Cuyahoga county, Summit 
county, and Wayne county, Ohio, and other counties and states of the 
United States; that one of its lines runs from the city of Pittsburg to 
the city of Chicago, through Warwick, in Summit and Wayne counties ; 
that in connection with the line of railroad défendant owns and opér- 
âtes angines, cars, roundhouses, workshops and water tanks, and par- 
ticularly a certain water tank, réservoir, and pumphouse near said vil- 
lage of Warwick, on said line of railroad; that said water tank, réser- 
voir, and pumphouse was for the purpose of supplying water to its lo- 
comotives, operating on said line, and other purposes pertaining to the 
business of a common carrier engaged in Interstate commerce; and 
that the défendant was at ail times mentioned engaged in the business of 
Interstate commerce, and plaintiff was likewise employed and engaged 
at the time he sustained the injuries described and complained of . The 
pétition gives a description of this pumphouse, showing its use in fur- 
nishing and supplying water for locomotives, and then states that it 
became necessary for the plaintiff, in the performance of his duties, to 
ascertain the depth of water in a cistern (which was a part of the 
pumping station), and that, on removing the hatch of said cistern, and 
while attempting to make an inspection of the state of the water there- 
in, he was injured by an explosion of gas, which had accumulated in 
the cistern. 

®:;:5For other cases see saine topic & KEY-NUMBER iu ail Key-Numbered Oigests & Indexes 
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The foregoing are ail the allégations tending to show that the défend- 
ant was engaged in interstate business, and that plaintifï was, at the 
time he received his injuries, aiding or participating in an act of inter- 
state commerce. If, upon thèse facts, the plaintifï was engaged or par- 
ticipating in tlie interstate business of the défendant, the motion to ro- 
mand should be granted. If, on the other hand, it was not properly 
interstate business, then the removal on the ground of diversity of citi- 
zenship was proper, and the motion should be denied. 

The solution of this inquiry dépends on whether or not an employé 
engaged in operating a pumping station, which fumishes water to be 
used indiscriminately and contemporaneously for interstate and intra- 
state business, is within the fédéral Employers' Liability Act. The test 
is whether the plaintifif, at the time of the accident, was engaged in in- 
terstate transportation, or in work so closely related thereto as to be 
practically a part thereof . The several state courts of last resort, and 
the fédéral courts inferior to the United States Suprême Court, hâve 
differed widely in similar cases, and authority may be found support- 
ing either side of tlie question. In view of this conflict, I rest my déci- 
sion upon what I believe to be the rule practically settled by the déci- 
sions of the Suprême Court of the United States. Those most nearly 
in point are the foUowing: Walsh v. New York, etc., R. R. Co., 223 
U. S. 1, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44; Peder- 
sen V. Ddaware, etc., R. R. Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. 
Ed. 1125, Ann. Cas. 1914C, 153; St. Louis, etc., Ry. Co. v. Seale, 229 
U. S. 156, 33 Sup. Ct. 651, 57 L. Ed. 1129, Ann. Cas. 1914C, 156; 
Illinois Central R. R. Co. v. Behrens, 233 U. S. 473, 34 S'up. Ct. 646, 
58 L. Ed. 1051, Ann. Cas. 1914C, 163 ; Delaware, etc., R. R. Co. v. 
Yurkonis, 238 U. S. 439, 35 Sup. Ct. 902, 59 L. Ed. 1397; Shanks v. 
Delaware, etc., R. R. Co., 239 U. S. 556, 36 Sup. Ct. 188, 60 L. Ed. 
436, L. R. A. 1916C, 797; Chicago, etc., R. R. Co. v. Harrington, 
241 U. S. 177, 36 Sup. Ct. 517, 60 L. Ed. 941 ; Minneapolis, etc., 
R. R. Co. V. Winters, 242 U. S. 353, 37 Sup. Ct. 170, 61 L. Ed. 358. 

In my opinion, the Pedersen Case is controlling. In it the injured 
employé was an iron worker employed by an interstate employer in the 
reconstruction, or altération and repair, of railway bridges. He was 
engaged in carrying f rom a tool car to one of thèse bridges some bolts 
or rivets, which were to be used that night or early the next morning 
in repairing a bridge. The repairs consisted in taking out an existing 
girder and inserting a new one. This bridge was being regularly used 
in both interstate and intrastate commerce. It was held tliat he was 
within the terms of the act ; in other words, that his work was so close- 
ly related to interstate transportation as to be practically a part thereof. 
Mr. Justice Van Devanter, delivering the opinion, says: 

"Among the questions which neturaUy arise In this connection are thèse: 
Was that work being donc indepeudently of the interstate commerce In which 
the défendant was engaged, or was it so closely connected therewith as to be 
a part of it? Was its performance a matter of indifférence, so far as that 
commerce was concemed, or was it in the nature of a duty resting upon 
the carrier? The answers are obrious. Tracks and bridges are as indispen- 
sable to interstate commerce by rallroad as are engines and cars, and sound 
économie reasons unité with settled rules of law in demanding that ail ot 
thèse instrumentalities be kept in repair. The security, expédition, and 
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efflcieney ot the commerce dépends in large measure upou thls being done. In- 
deed, the statute now before us proeeeds upon the theory that the carrier Is 
charged with the duty of exercisiiis approprlate care to prevent or correct 
'any defect or Insuffieiency * * * in its cars, englnes, appllances, ma- 
chinery, track, roadbed, works, boats, wharves, or other eiiuipment' used in 
iuterstate commerce. But, independently of the statute, \ve are of opinion that 
the work of keeping such instrumentalitles In a proper state of repair whlle 
thu^ used is so closely related to such commerce as to be in practlce and in 
légal contemplation a part of it. The contention to the contrary proeeeds 
upon the assumption that Interstate commerce by railroad can be separated 
into its several éléments and the nature of each determlned, regardless of its 
relation to others or to the business as a whole. But thls is an erroneous as- 
sumption. The true test always is: Is the work in question a part of the 
Interstate commerce in which the carrier is engaged? See McCall v. Cali- 
fornia, 136 V. S. 104, 109, 111 [10 Sup. Ct. 881. S4 L. Ed. 392] ; Second Em- 
ployers' Liability Cases, 223 U. S. 1 [32 Sup. Ct. 169, 5<5 L. Ed. 327, 38 L. R. A. 
(N. S.) 44] ; Zikos v. Oregon R. & Navigation CO. [O. 0.] 179 Fed. 893, 897, 898; 
Central R. Co. of N. J. v. Colasurdo, 192 Fed. 901 [113 C. C. A. 379] ; Darr v. 
Baltimore & O. E. Co. [D. C] 197 Fed. 6€5 ; Northern Pacific Ry. Co. y. 
Maerkl, 198 Fed. 1 [117 C. C. A. 237]. Of course we are not liere concerned 
with the construction of tracks, bridges, englnes, or cars which hâve not as 
yet beeome instrumentalitles in such commerce, but only with the work of 
maintaining them in proper condition after they hâve beeome such instrumen- 
talitles and during their use as such. True, a track or bridge may be used In 
both Interstate and intrastate commerce, but when it is so used it is none the 
less an Instrumentality of the former; nor does its double use prevent the 
employment of those who are engaged in its repair or in keeping it in suitable 
condlûon for use from being an employment in Interstate commerce. The 
point is made that the plaintiffi was not at the time of his injury engaged in 
removing the old girder and inserting the new one, but was merely carrying to 
the place where that work was to be done sonie of the materials to be used 
therein. We think there is no merit in this. It was necessary to the repalr 
of the bridge that the materials be at hand, and the act of taking them there 
was a part of that work. In other words, it was a minor task, which was 
essentlally a part of the larger one, as is the case when an engineer takes his 
engine from the rouiidhouse to the track on which are the cars he is to 
haul in Interstate commerce." 

Three justices dissented, but the case has frequently been referred to 
since by the same court with approval, and, although the scope to 
which its doctrine has been extended both before and since by state 
and fédéral tribunals, is not justified, as will appear from later United 
States Suprême Court décisions, to which référence will be made, the 
exact principle thus established is now well settled law. Roberts, in his 
excellent work entitled Injuries to Interstate Employés on Railroads, 
States the rule in section 27, thus established, as f ollows : 

"Although an employé is at the time engaged in intrastate commerce as well 
as Interstate commerce, as, for Instance, an employé on a train hauling both 
kinds of commerce, or a carpenter repalrlng a bildge over which both kinds of 
commerce are carrled, yet, if injured under such circumstanees, he cannot take 
his choice of remedy under the state and fédéral law, for the courts hold that he 
is then engaged in Interstate commerce, and the remedy given by the nation- 
al act is exclusive." 

In section 30 the same rule is restated and discussed at length as now 
being the established law. In section 40 is reviewed the cases in which 
it is held that employés assisting in the original construction of tracks, 
tunnels, bridges, engines or cars, which hâve never been used as instru- 
mentalitles of interstate commerce, are not employed in Interstate com- 
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merce, within the meaning of the act. An examination of thèse cases 
will make clear the distinction between such employés, who are not en- 
gagée! in interstate commerce, but are engaged in original construction, 
and employés who are held to be so engaged when employed in repair- 
ing, renewing, or inspecting instrumentalities which hâve been devoted 
to interstate commerce. 

In sections 46 and 47, Roberts gives a list of cases adjudged prior to 
the décision by the United States Suprême Court of the Pedersen Case 
and others above cited, which he correctly says were decided wrong be- 
cause in conflict with it. One or two of the later United States Su- 
prême Court cases indicate that the doctrine of the Pedersen Case does 
not go as far as Mr. Roberts asserts, nor as far as some of the later or 
earlier cases of other tribunal s hâve extended it. 

I am of opinion that the présent case is within the rule of the Peder- 
sen Case. The pumping station was an instrumentality being used in- 
discriminately for interstate and intrastate commerce. The work being 
performed by the plaintiff was so closely related to interstate transpor- 
tation as to be practically a part of it. He was not engaged in original 
or independent work too remotely connected with interstate transpor- 
tation to be said not to be practically a part thereof . It is true, his work 
also was necessary in carrying on intrastate transportation ; but when 
the efforts of the employé at the time he was injured may relate to ei- 
ther class of transportation, then he is within the Act, and his right of 
action is controlled by it. The later United States Suprême Court cas- 
es, upon which counsel rely as limiting the Federsen Case, do not, in 
my opinion, hâve that eflfect. 

The Yurkonis Case, supra, is one in which the employé was engaged 
in mining coal at a mine owned by the interstate carrier, and the coal, 
after it was mined, was to be used by the employer in its business as a 
common carrier in interstate commerce. It was held that the fact that 
the coal, after it was mined and transported, was thus to be used, did 
not make the opération of the mine or the work of the employé there- 
in interstate commerce. Manifestly this is not inconsistent with the 
holding in Pedersen and other cases of like nature. 

In the Shanks Case, supra, the employé was engaged, when injured, 
solely in taking down and putting up in a new location a heavy shop 
fixture in a machine shop of the interstate carrier, in which shop loco- 
motives used in interstate transportation were from time to time re- 
paired and rebuilt. Thèse facts, it was held, did not make the em- 
ployé's work so closely related to interstate transportation as to be 
practically a part of it. Applying the test, it was said that the injured 
employé was not employed, when injured, in repairing or keeping in 
usable condition a roadbed, bridge, engine, car, or other instrument 
then in use in such transportation, and that the connection between his 
work of removing a shop fixture and interstate transportation was too 
remote to permit the déduction that he was then engaged in interstate 
commerce, or in work so closely related to it as to be practically a part 
of it. This case cites the Pedersen Case with approval, and supports, 
it seems to me, the rule therein established. 

In Railroad Co. v. Harrington, supra, the employé, when injured, 
was engaged in moving coal from storage tracks in a terminal yard to 
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coal chutes, where it might thereafter be used indiscrimînately in intra- 
state and Interstate service. This was held to be indépendant work, not 
closely enough related to interstate transportation as to be practically a 
part of it. 

In Railroad Co. v. Winters, supra, the employé, when injured, was 
making repairs npon an engine which had been used in the hauHng of 
freight trains which carried both intrastate and interstate commerce. 
Mr. Justice Holmes, delivering the opinion, says : 

"This is not like the matter of repairs upon a rond perraaneiitly devotod to 
commerce among the states. An engine, as such, is not permanently dcvoted 
to any kind of traffic, and It does not appear that this euglne was destined 
especially to anything more definite tlian such l>uslness as it miglit be needed 
for. It was not internipted in an interstate liaiil to be repalred and go on. 
It simply had finished sonie interstate business and liad ]iot yet begun upon 
any other. Its next worlc, so far as appears, miglit be interstate or contined 
to lowa, as it should happen. At the moment it was not engaged in either. 
rts charaeter as an instrument of commerce depended on its employment at tlie 
tiœe, not upon remote probabilities or upon accidentai later events." 

There is no inconsistency between thèse statements and those made 
in the Pedersen Case. On the contrary, they point to- the correct dis- 
tinction. The engine on which the repairs were being made was then 
idle, and not engaged in either intrastate or interstate transportation. 
If, like the pumping station, in the opération of which the plaintiiï 
hère was injured, the engine had then been permanently devoted to in- 
terstate commerce, or was in use in interstate transportation and coinci- 
dently in intrastate transportation, a différent resuit would f ollow from 
the reasoning of Mr. Justice Holmes. 

The motion to remand is granted. An exception may be noted on 
behalf of défendant. 



In re RADCLIFFE. 

(Disti-ict Court, N. D. OMo, E. D. I\Iay 5, 1017.) 

No. 6092. 

1. Bankbuptcy <®=>400(1) — Claim of Exemptions— Amendment. 

An Ohio banl^rupt, who owned a real estate homestead incumbered to 
an amount In exeess of Its value, set forth such fact In hls schedules, 
and also claimed a homestead $1,000 in such real estate in accordance 
with the provision of Gen. Code Ohio, § 11730 ; belovv such claim was a 
claim for |500 for bankrupt's family, in accordance with section 11737. 
Subsequently, upon leave given, the bankrupt flled an amended claini 
of exemption, asserting his claim' for an allowance of $500 out of the 
personalty under section 11738, alleging that he owned no real estate, 
other than the homestead, from which the exemption provided by section 
11737 could be paid. Held, tbat in such ca.se it was proper to allow the 
bankrupt to amend hls schedules, so as to claim the exemption given by 
section 11738 ; it belng obvious that the bankrwpt by claim under section 
11730 dld not intend to waive his rights to au exemption out of the per- 
sonalty, and that the flrst référence to section 11737, which relates only 
to paynïents from real estate owned by the bankrupt other than his 
homestead, was a mlsprision. 

^=>For other cases see same topic & KET-NUMBBR in ail Key-Numbered Digeats & Indexes 
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2. Bankeuptcy ©=>3!)6f5)— Exemptions— Homestead. 

A bankrupt wlio owiied a homestead wliich was Incumbered to an 
amount In excess of its value, owned no other land. The homestead was 
surrendered to the mortgagees Instead of being sold by the trustée. Gen- 
eral Code Obio, §§ 11730, 1173T, provide exemptions out of the real prop- 
erty of insolvents, while section 11788 makes a provision for alternative 
exenïptions out of the personal property. Ileld, tliiit the bankrupt, who 
was a résident of Ohlo, was entitled to exemption under section 11738; 
the mère faet that he owned land wliicli was iucumbered for more than 
its value not barring his rights. 

In Bankruptcy. In the matter of the bankruptcy of D. W. Radcliffe. 
Proceeding to review referee's order denying the bankrupt's claim of 
exemption. Order reversed, with instructions. 

Harry E. Hammar and George C. Von Beseler, both of Painesville, 
Ohio, for bankrupt. 

B. C. Shepherd, of Painesville, Ohio, for trustée. 

WESTENHAVER, District Judge. The bankrupt's reviewing péti- 
tion in the above matter seeks to reverse the judgment of the référée, 
refusing and disallowing his claim of $500 exemption f rom personal es- 
tate in lieu of homestead. The referee's iinding of facts is not excepted 
to. The material parts thereof will be briefly stated : 

On September 19, 1916, the bankrupt filed his pétition in voluntary 
bankruptcy, and on the 20th of September was adjudicated a voluntary 
bankrupt. At the time of the filing of the pétition, the bankrupt was 
the owner in his own right and was then in possession of a parce! of 
real estate, set out in the schedules, consisting of a house and lot in 
Painesville, Ohio. At the time of the adjudication, and for a long time 
prior thereto, he was and had been a résident of Ohio, was a married 
man and supported a family, and this real estate was then and prior 
thereto had been used by him and his family as a homestead. The 
bankrupt in his schedules fixed the value of this real estate at $4,000 ; 
the appraisers appraised it at the stim of $3,500; it was at and prior 
to the adjudication subject to mortgages in excess of the sum of $4,000, 
each and ail of which mortgages and notes secured thereby had been 
executed by the wife of the bankrupt. This real estate was, after hear- 
ing and on order of the référée, surrendered to the mortgagees, instead 
of being sold by the trustée. 

The bankrupt was also the owner of certain personal property, a 
part situated in the Cleveland Trust Company building, which was 
appraised at $3,000, and was subject to valid liens in the sum of $1,550, 
and the other part situated in the Utopia building, which was appraised 
at $2,000, and was subject to a valid lien thereon of $1,531.19. As 
found by the référée, he had no other real or personal property out 
of which the $500 claim of exemption in lieu of homestead could be 
allowed or paid. 

The bankrupt in his schedules, as already noted, correctiy listed his 
real estate homestead, gave its value at $4,000, and the mortgage liens 
thereon at a sum in excess of $4,000. The surrender to the mort- 
gagees was made only because the real estate was worth less than the 

®s>Far other cases see same topic & KEY-NUMBER lu ail Key-Numberea Dlgests & Indexes 
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mortgages. The bankrupt in schedule B (5) claimed a homestead of 
$1,000 in this real estate, "in accordance with the provisions of section 
11730, General Code of Ohio," and below this daim is the following: 
"Five hundred dollars provided for bankrupt's family in accordance 
with provisions of section 11737, General Code of Ohio." Later, on 
October 23, 1916, upon leave given, the bankrupt filed an amended 
claim of exemption, in which, after stating his right to daim a home- 
stead exemption, and that the homestead owned by him was sulDJect 
to liens in an amount which prevented his getting the exemption from 
that source, and that he owned no other real estate from which, nnder 
section 11737, the $500 exemption could be paid, he makes his claim, 
for an allowance of $500 under section 11738, General Code of Ohio, 
to be paid out of the equity in the two items of personal property abo^'e 
described, or, rather that there shall be set apart to him by the trustée 
the sum of $500 out of his equity in this described personal property. 

The Personal property has been sold after a finding by the référée 
that it was to the best interest of the estate to sell the same in bulle. 
The référée, as his conclusion of law from the foregoing facts, was of 
the opinion that the bankrupt was already the owner of a homestead 
in the mortgaged property, and for that reason denied his claim of 
exemption. The question now to be considered is the correctness of 
this conclusion. 

[1] In argument no question was raised as to the propriety of per- 
mitting the amended daim of exemption to be filed. The amendment 
was proper. It is évident that the bankrupt did not intend to waive 
his homestead exemption, or, if it could not be allowed under section 
11730, General Code of Ohio, to waive his right to the $500 allowed 
in lieu thereof from other property. It is true, his claim of $500 is 
made under section 11737, General Code of Ohio, which provides only 
for the payment thereof from real estate owned by the bankrupt, other 
than his homestead ; but the bankrupt did not own any other real es- 
tate, as his schedules show, and manifestly, therefore, the insertion 
of "section 11737," instead of "section 11738," was an inadvertence, 
or clérical error, and not an intentional waiver of his right. The prac- 
tice of permitting amendments has been approved, and is settled law 
in this jurisdiction. In re Berman (D. C") 140 Fed. 761 ; In re Cora 
A. Crum (D. C.) 221 Fed. 729, 34 Am. Bankr. R. 586. 

[2] I am of opinion that the referee's conclusion is erroneous, and 
that the bankrupt should be allowed the $500 exemption. It is illogi- 
cal, to say the least, to assert that the bankrupt has a homestead when 
it is covered by valid mortgages in excess of its value. It is a per- 
version of the facts to say that he has received the protection of the 
humane provisions of the homestead exemption law, when the trustée 
in bankruptcy déclines to burden the estate with the expense of con- 
verting that homestead into money, but surrenders the same to the 
mortgagees. The adjudication dates back to the filing of the pétition, 
and for ail practical purposes this real estate, or the equity of the 
bankrupt therein, became as much the property of the trustée from 
that date as did any other property owned by the bankrupt. It is there- 
fore incorrect to say that at the time the bankrupt made his claim he 
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was the actual owner of a homestead. The surrender thereof to the 
mortgagees is a substitute merely for a sale and distribution by the 
trustée, and serves no other purpose, except to save the mortgagees 
and the bankrupt estate from expense. 

Admittedly the bankrupt is entitled to this homestead exemption, un- 
less when his right thereto is to be determined he was then the actual 
owner of another homestead; he is within the description and enti- 
tled to the benefit of section 11738; he cannot obtain his homestead 
exemption under either section 11730 or section 11737. This allow- 
ance is not made for the bankrupt's protection alone, but is also a 
provision for the benefit of wife and chiidren during the critical period 
of readjustment following insolvency and bankruptcy of the head of 
the f amily. The policy of the courts in dealing both with the law and 
the facts has always been libéral in favor of granting the full benefit 
of this protection. 

In our opinion, the authorities relied on by the référée, and cited by 
counsel, do not sustain his conclusion. They are as follows: Dwinell 
v. Edwards, 23 Ohio St. 603 ; Bartram v. McCracken, 41 Ohio St. 377 ; 
Biddinger et al. v. Pratt, 50 Ohio St. 719, 35 N. E. 795 ; Matter of 
Cora A. Crum (D. C.) 221 Eed. 729, 34 Am. Bankr. R. 586. 

In Dwinell v. Edwards, supra, the only point decided is that, when 
the home occupied by the family as a homestead is owned either by 
the husband or the wife, neither can hold as exempt from exécution 
the Personal property exemption allowed in lieu of a homestead. 

In Bartram v. McCracken, supra, an exécution was levied upon the 
Personal property of the head of a family, who at that time owned and 
was living in a homestead incumbered by a mortgage dttly made by 
the debtor and his wife in a sum greater than its value. No suit to 
foreclose the mortgage was pending, and no bankruptcy or insolvency 
administration of the debtor's property had been begun or was in 
progress. In this situation it was held that the personal property ex- 
emption in lieu of a homestead could not be allowed, for the reason 
that the Législature did not intend to impose upon the sheriff the duty 
of ascertaining the existence and validity of and the amount due on 
incumbrances upon the realty of the exécution debtor. No just criti- 
cism can be made of this ruling, but its doctrine cannot properly be 
stretched to cover the situation now under review. A substantial dif- 
férence in f act and in law exists between the situation of a head of 
a family occupying an incumbered homestead with creditors, quiescent, 
and that of the head of a family ail of whose real and personal prop- 
erty has been seized and is being administered by the court. 

In Biddinger et al. v. Pratt, supra, thé only point held is that the 
owner of a life estate in lands occupied by him as a family résidence, 
who has conveyed his interest to a creditor with an agreement for a 
reconveyance upon payment of the debt, is still the owner of a home- 
stead, and is not entitled to the personal property exemption provided 
in lieu thereof. Manifestly this conveyance is only a mortgage, and 
the amount even of the debt thus secured is not stated in the report 
of the case. 

In the Matter of Cora A. Crum, supra, no principle is announced 
justifying the citation of it as an authority in support of the referee's 
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conclusion. As regards the homestead exemption, the point involved 
was the right of a wife to claim a homestead after another similar 
claim and allowance had been made to her husband, practically contem- 
poraneously with her claim. 

The following cases seem to me more nearly in point, and to support 
the conclusion to which we hâve come : Niehaus v. Faul, 43 Ohio St. 
64, 1 N. E. 87; Fry v. Smith, 61 Ohio St. 276, 55 N. E. 826; Carter 
V. Ross, 8 Ohio Cir. Ct. 139; In re Buckingham (D. C.) 102 Fed. 972; 
In re Assignment of Kraus, 79 Ohio St. 314, 87 N. E. 176. A review 
of thèse cases we deem unnecessary. In brief, they hold, among other 
things, that the right to the exemption must be determined as on the 
facts existing when the allowance is to be made. In some of them the 
claim was made months, and even years, after the administration of 
the insolvent estate had begun. In some it is held that the right to the 
allowance is to be determined on the facts of the situation as existing 
when the funds are to be distributed. The libéral construction of the 
law, and the libéral application of it alluded to by me herein, is fully 
recognized and sanctioned by them. 

The order of the référée denying the $500 exemption in lieu of 
homestead is therefore reversed, with instructions to allow it from 
the property referred to. An exception on behalf of the trustée may 
be noted. 



THE JOHN TWOHY. 
(District Court, E, D. Pennsylvania. June 12, 1917.) 
No. 10 of 1916. 

1. SniPPING ®=>lie— LiABILITT OF VESSEL— SlIORTAGE IN DELIVERT— EVI- 

DENCE. 

Bllls of lading are strong prima facie évidence of tlie weights given 
therein, and tlie burden of showing an inaccuracy in case of a short de- 
livery rests on tlie carrier; but tlie presmnption may be met by clear 
and convinclng proof that ail the goods taken on board were dellvered. 

2. Shipping (S=»132(3) — Liability fok Damage to Caego — Bueden of Peoof. 

The burden of proof to show that damage to cargo from sea water vcas 
due to périls of the sea, within the exception of the bill of lading, rests 
on the vessel. 

3. Admibalty ®=>124— Costs— Recovert on One of Tvi^o Claims. 

A libelant, who sues on two claims and recovers on only one, la never- 
theless eiititled to recover costs, where both vi^ere prima facie good, so that 
the burden of proof rested on the respondent, and both were contested. 

In Admiralty. Suit by T. M. Duché & S'ons, Limited, against the 
schooner John Twohy. Decree for libelant on one cause of action, 
and for respondent on one. 

Harrington, Bigham & Englar, of New York City, and Conlen, Brin- 
ton & Acker, of Philadelphia, Pa., for libelant. 

Howard M. Long, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. The respondent schooner was char- 
tered to carry a cargo of bones from Buenos Aires to this port. The 

^ssFor other cases see same topic & KKY-NUMBER In ail Key-Numbered Digests & Indexes 
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charter party contained the usual provisions as to the condition of the 
vessel. The freight earnings were based upon cargo tonnage. A dis- 
pute arose over the amount. This was adjusted by an agreement upon 
the déduction to be made from the outturn weight because of the wet 
condition of a part of the cargo and a settlement made for the net out- 
turn weight thus determined. With this dispute the court bas nothing 
to do. The consignées then filed a libel against the vessel, based upon 
the double claim of a failure to deliver part of the cargo loaded upon 
the vessel and the damaged condition of part of the cargo which was 
delivered. The intake, as evidenced by the statements of the bill of 
lading, contrasted with the actual weight of the outtake, shows on its 
face a net shortage of 149,069 pounds. The money sum claimed for 
short delivery is $1,613.14. The money claim for damaged cargo is 
$932.24, based upon a net weight of 327,102 pounds of damaged bones, 
the loss of which is figured at $5.70 per ton of 2,000 pounds. The 
damage was due to sait water, and the damage claim is based upon the 
averred unseaworthiness of the vessel. 

The défense is a déniai of any shortage in the cargo in fact, and this 
in turn is based upon a further déniai of the correctness of the intake 
weights. The damage to the cargo is attributed to a hazard of the sea, 
the conséquences of which are excepted by the charter party. The en- 
trance of sea water is averred to hâve been due to the openings of the 
seams of the vessel following strains to which she was subjected in 
the tempestuous weather which she encountered. The bearing points 
of the controversy are thus seen to be two questions of fact. One is 
of the tonnage of the cargo, which in fact was put aboard the vessel. 
The other is whether the leaks were due to the condition of the vessel, 
or were due to heavy weather conditions, which would hâve caused a 
vessel of the stipulated seaworthiness to hâve sprung leaks to such an 
extent as to hâve caused the damage which was done. This latter fact 
question résolves itself into an inquiry into the character of the weath- 
er encountered on the voyage. 

[1] The case for the plauitiff upon the first question consists whoUy 
of the évidence of the quantity of bone taken on board which is sup- 
plied by the receipt given by the master of the vessel therefor. This 
évidence is not only prima facie, but may be characterized as strong 
prima facie, évidence. There are several persuasive reasons for so 
holding. One is what may be termed a reason of convenience, based 
upon the policy of the law to promote regularity and facilitate the 
transaction of business. Such évidence is further persuasive, because 
it is in the nature of a confessing admission, and such a paper has ail 
the force of a self-disserving déclaration by a party selfishly concerned 
not to make the admission unless the déclaration speaks the truth. 
iMoreover, the act of Congress, for the purpose of promoting the policy 
of the law spoken of, commands the courts to hold such documents to 
"be prima facie évidence of the receipt of merchandise therein de- 
scribed." There is no reason, and no command, however, to regard 
such évidence as other than strong prima facie évidence, resulting in 
putting upon the carrier the burden of proving the true state of the 
facts. The Hbelants in this case may in fairness be taken to hâve been 
243 F.— 46 
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the weighmasters at the taking in and turnïng out ends of the voyage. 
If the master of the vessel delivers ail the cargo which was taken "on 
board, the only inference to be drawn from a discrepancy in the 
weights is that one or the other is incorrect. We make such fact find- 
ing in favor of the vessel. The testimony is direct and positive, and 
there is no reason to suspect that ail the bones put on board this vessel 
wore not delivered to the consignée. There is not even a suggestion 
or insinuation otherwise. The libel as to this part of its claim is in 
conséquence dismissed. 

[2] A like burden to prove exculpating facts is placed upon the ves- 
sel in its effort to relieve itself of the conséquences of a portion of the 
cargo being damaged. The limitation of liability in the charter party is 
no broader than that incorporated in the act of Congress. The fact to 
be found in a case such as the instant one is an inference fact. Know- 
ing the cargo, and the course and conditions of the voyage to, be reason- 
ably anticipated, is the damage v^'hich the cargo suffered one which 
would hâve been sustained, if the vessel had been up to the standard of 
seaworthiness, or is it one which would hâve resulted, notwithstanding 
the seaworthiness of the vessel ? The respondent schooner is a wooden 
vessel. AU wooden vessels leak, and the proper standard of seawor- 
thiness is not affected by this fact. None the less, if such vessels are in 
proper condition, they will carry, and that without damage, cargoes 
such as that with which we are concerned on such a voyage as that 
which we are investigating. Heavy weather and seas subject sailing 
vessels to severe strains, which may resuit in their taking in water 
without this fact in any degree bearing testimony to their unseaworthi- 
ness. The springing of a leak, however, under some circumstances and 
other conditions of weather, might very strongly évidence and point 
directly to the conclusion of unseaworthiness. The facts in any par- 
ticular case are to be found from ail the évidence, and in this case the 
finding is in favor of the libelant, and against the respondent. 

[3] The foregoing conclusions lead to a decree sustaining the libel 
as filed for the sum of $932.24, with an additional allowance for in- 
terest, and a further allowance to the libelant for its costs. The libel- 
ants having made an unsupported claim, might ordinarily be restricted 
to the claim of actual damages. The principle upon which such a rul- 
ing proceeds is not, however, applicable in the présent case for two 
reasons. The libelants having a prima facie claim, which has been dis- 
allowed for the shortage were within their rights in asserting such 
claim, and as a défense was interposed to that part of their claim which 
has been allowed, ail the expense of a trial hearing has been necessarily 
incurred. No évidence was introduced to show that the respondents 
oflfered the libelants any other redress for the loss of that to which they 
are found to be entitled or that they had other recourse than to that of 
filing and proceeding with their libel to a ruling thereon. 

The foregoing discussion résolves itself into the finding of two facts : 
(1) There was no shortage in fact in the tonnage of the cargo as re- 
ceived and discharged by the vessel. (2) A part of the cargo as dis- 
charged was damaged, and this damage was done the cargo during th& 
voyage and was due to the unseaworthiness of the vessel ; she not be 
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ing in the required and warranted condition of being staunch, tight, 
and seaworthy. The money measure of this damage is $932.24. 

The earnestness with which the respective views of counsel werc 
pressed at the argument calls for a further statement fortifying the 
conclusions already reached. A supporting authority to sustain the 
measure of the evidentiary value given to the bill of lading is found in 
the case of James v. Standard Oil (D. C.) 189 Fed. 719, appeal ruling 
191 P'ed. 827, 112 C. C. A. 341. It is true that the légal etfect of^the 
bill of lading being in évidence is to impose upon the master the uur- 
den of making satisfactorily clear the correct weight of the cargo taken 
aboard and discharged by the vessel. It is not, however, an accurate 
statement to aver, as was positively asserted at the argument, that 
"there was no évidence to contradict" either the bill of lading weights 
or the outturn weight figures. The évidence is clear and convincing 
that ail of the cargo which was put aboard the vessel was received by 
the consignées. If this be the fact, it is persuasive of the existence of 
an error in one or the other of the stated weights, or of something oc- 
curring during the voyage affecting the weight of the cargo. It is 
frankly conceded that the cargo was not diminished through any 
human agency. It is admitted to be the fact that such a cargo under 
ordinary conditions will weigh less when discharged than when taken 
aboard. Such a discrepancy is looked for, but it would not be expect- 
ed in a cargo of this size to exceed f rom 65,000 to 80,000 pounds, while 
the shortage as figured was substantially twice that. One of the ex- 
périences of the voyage affecting the weight of the cargo was that a 
part of the cargo was wet. The portion thus affected was in the out- 
turn weight figured at 389,407 pounds. The weight of the water was 
likewise figured at 62,305 pounds. Deducting this added weight of 
water from the gross outturn weights gives a net outturn of 2,521,276 
pounds, which deducted from the weight stated in the bill of lading 
of 2,670,345 pounds gives the estimated shortage of 149,069 pounds. 
It is thus seen that if the comparison is made between the gross out- 
turn weights and the bill of lading weights, and allowance is made for 
the expected réduction in weight, the shortage entirely disappears. 

It is argued, however, that it is entirely proper to allow for the add- 
ed weight of water in the wet part of the cargo, because this weight 
is known to be there, and it is not proper to allow for the ordinary 
réduction in weight, because this réduction is due to the bones drying 
out, and that they did not in fact dry out under the conditions of this 
voyage, and because of this no lightening of weights should be as- 
sumed, and the discrepancy thereby beconies a real shortage. The 
significance of the fact that the cargo was undisturbed from the time 
it was shipped to the time it was discharged, it is further argued, is 
destroyed by the added fact that the vessel leaked, and because of 
this the fine bone and soluble constituents of the bone was dissolved 
and pumped out with the water through the scuppers. This brings 
to the front a rather nice distinction. The libel voices two grounds 
of complaint. The one is a shortage in delivery. The other is dam- 
age to the cargo through its becoming wet, owing to the unseaworthi- 
ness of the vessel. It is, of course, true that cargo taken aboard the 
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vessel and pumped overboard is as much cargo undelivered as if it 
had been pitched overboard or otherwise destroyed. At the same 
time the part of the cargo which had been dissolved by the action of 
the sait water and thus lost to the shipper would be included in any 
claim for damage made because of the cargo having become wet. It 
is therefore important to keep clear the distinction between a shortage 
in the cargo as such and a loss in bulk or weiglit of the cargo due 
to the damage from sait water, lest the two claims be permitted to 
overlap, and in this way there be a double allovvance of the damage 
claim. 

There only remains, therefore, to détermine whether the short- 
age in weight is due in whole or in part to the sifting of the fine bone 
in the undamaged part of the cargo into the wet portion, thereby re- 
ducing the otherwise undamaged part of the cargo both in bulk and 
weight, or whether the différence between the intake weights and out- 
turn weights is due to inaccuracy in one or both. We hâve positive 
and convincing évidence of the correctness of the outturn weights. 
The intake weights, however, are known to us only through and by the 
bill of lading. This évidence, though acceptable as légal évidence, 
and though, as already stated, fully in légal effect prima facie justify- 
ing a finding of its accuracy, is nevertheless the kind of évidence whose 
force must yield to other évidence found to be persuasive of facts 
inconsistent with and contradictory of the accuracy of the weights 
given in the bill of lading. If thèse weights were inaccurate, the dis- 
crepancy is accounted for, without troubling ourselves to find any 
other explanation of the shortage. Some light is thrown upon what 
is the real fact by the circumstance that a part of the bone was put 
in bags, and the bags were counted and the number stated. When 
the cargo was discharged, the bags were again counted, and there 
was found, not only the différence in weight already mentioned, but 
a différence in the count of the bags. There is a suggestion in the 
évidence, as bearing upon this discrepancy in the count, that some of 
the bags might hâve bursted, or in fact some of them did burst, and 
the contents get among the loose bone ; but this évidence was neither 
sufficiently definite, nor did it point to a sufficient number of broken 
bags to account for the différence between the number stated in the 
bill of lading to hâve been taken aboard and the count of the number 
of bags discharged. It being an admitted fact in the case that ail 
the cargo which was taken aboard had been kept under hatches, bat- 
tenéd down and undisturbed until the cargo was discharged and the 
accuracy of the outturn weights and the outturn count of bags not 
being questioned, the conclusion cannot be escaped that the intake 
weights and count of bags as set forth in the bill of lading was in- 
accurate, and we hâve been unable to reach any conclusion of the 
extent to which it is inaccurate, other than that measured by the dif- 
férence between the intake weights and the outturn weights, and the 
measure of the latter corrected by the analysis of the discharged cargo 
showing the extent to which the weight had been increased by the 
présence of water and decreased by the loss of the soluble constituents 
o£ the bone. Inasmuch as the latter, as already stated, has been 
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figured into the damage loss, it cannot again be allowed for as a de- 
livery shortage. For this and other reasons \ve hâve reached the 
conclusion, already stated, that a finding of fact in favor of the re- 
spondent upon the shortage in deHvery claim is the proper finding to 
be made. 

Respecting the défense of hazards of the sea tq the claim made for 
damages, there is occasion to add little to what is set f orth in the find- 
ing already made. Such a défense carries with it essentially the 
thought of vis major. Seaworthiness, as fitness, is necessarily a rela- 
tive term. So, likewise, are expressions descriptive of weather con- 
ditions and of sea. The respondent schooner, when she undertook 
this carriage, was a reclaimed wreck. This fact bas a more or less 
important bearing upon the probabilities of the real cause of the dam- 
age to this cargo. We hâve not found in the évidence any suggestion 
even of the thought that, had this vessel been really seaworthy, she 
would nevertheless, under the stress of weather to which she was sub- 
jected, bave taken in water to the extent to which she did take it in 
on this voyage. The only finding which the évidence justifies would 
be that of the two facts that she did encounter weather which might 
fairly be characterized as heavy and that she did leak so as to bave 
at times five feet of water in her hold. The important fact is in the 
finding of whether she leaked not because of her unseaworthy con- 
dition, but because of the stress of weather and sea to which she was 
subjected, or, in other words, did she spring a leak in spite of the 
fact that she was seaworthy? Hazards of the sea may cause any 
ves.sel to spring a leak, but vessels sometimes are in a condition in 
which they will leak, and, of course, they will leak under conditions 
of strain due to heavy weather. The différence is to some extent ex- 
pressed between the two phrases, one that a leaky vessel encountered 
heavy weather, and the other that a vessel sprang a leak during and 
because of the heavy weather which she encountered. 

The decree to be entered in accordance with the findings made is 
sufficiently indicated, and a formai decree embodying the findings 
herein made may be submitted. 



THE II. & S. NO. 3. 

(District Court, W. D. Washington, N. D. February 20, 1917.) 

No. 3394. 

1. Maritime Liens ®=>4— T-oss of Cakgo— Unseaworthiness— Effect of 
Démise. 

Clainiant demised a scow for 24 months at a monthly rental, tlie cliar- 
ter party requiring tlie eharterer to protect claimant against any claim 

arising from' maritime accidents, stranding, or collision. Libelant,' liaving 
contracted to transport a quantity of cernent, engaged tlie eharterer to 

carry a load without knowledge that it was not thé owner of the scow. 
On the way to the port of loading the scow struelc an obstruction and 
was injured, but proceeded and after some repairs loaded and started 
on its voyage. Owing solely to its unseaworthy condition, caused 

fi=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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by its injury, It stranded and sanlc, witli total loss of Its carga,- 
for which llbelant paid the owner. Held, that while lihelant, as betwe<>n 
it and the owner of the cernent, was the carrier, as between It and the 
charterer of the scow it was the shipper, and entitled to a lien on the scow 
for loss of the cargo through unseaworthiness at the commencement of 
the voyage, and that such right was net affected by the provisions of the 
charter party, of which it had no knovvledge or notice of faots to put it 
on inquirJ^ 

2. TOWAGE i©=»9— I;IEN FOE TOWAGE SERVICE— WASHINGTON STATUTE. 

Intervener furnished towage for the scow under contract with the char- 
terer, both before its stranding and on that trip. Rem. & Bal. Code Wash. 
§ 1187, givcs a lien for towage on vessel and cargo. Held that, under 
such statute and the gênerai rule In admiralty, intervener was entitled 
to a lien on the scow, of equal rank wlth libelants', l'or the towage on the 
trip, when she stranded wlthout his fault, and to a decree for the amount 
previously earned against the charterer. 

In Admiralty. Suit by the Chesley Tug & Barge Company and the 
Corsby Towboat Company against the scow H. & S. No. 3, the Harper 
Barge & Lighterage Company, claimant, and C. A. Bailey, with N. M. 
Nelson intervening Hbelant. Decree for Hbelants and intervener. 

Wilham- H. Gorham, of Seattle, Wash, for libelants. 
Jones & Riddell, of Seattle, Wash., for intervener. 
C. H. Hanford, of Seattle, Wash., for claimant. 

NETERER, District Judge. [1 ] On the 25th day of January, 1916, 
the claimant, sole owner of scow H. & S. No. 3, for a cash considéra- 
tion of $2,400, payable monthly at the rate of $100 per month, charter- 
ed the scow to the Bailey Transportation Company of Seattle. It was 
provided in the charter party agreement that certain improvements 
should be made upon the scow by the lessee at its expense, and it was 
f urther provided that the lessee should save the claimant, owner, "harm- 
less from any and ail claims resulting from maritime accidents, colli- 
sions, stranding, or damage by the scow to other vessels, and in the 
event of loss of said scow, the party of the second part [lessee] agrées 
to pay the party of the first part [owner] the sum of $3,000." Pursu- 
ant to this agreement the scow was delivered to the Bailey Transporta- 
tion Company. Thereafter, in May, 1916, Kaiser, intervening libelant, 
owner of 3,500 tons of cément located at Bellingham., Wash., con- 
tracted with libelant to transport by water from Bellingham to Ebbey 
Slough, Snohomish county, this cément, for which he agreed to pay 
65 cents per ton. In June foUowing libelant contracted with Bailey 
Transportation Company for the transportation of 380 tons of Kaiser's 
cément. Bailey, for the Bailey Transportation Company, left Seattle 
with a scow belonging to the claimant, but demised to Bailey, for Bel-, 
lingham, and while en route, unknown to libelant, the scow struck a 
pile or stick of timber and was rendered unseaworthy. Upon arriving 
at Bellingham, Bailey undertook to remedy the damage done to the 
scow, and made some repairs, and then loaded upon the scow 380 tons 
of cernent and proceeded to Ebbey Slough, and while en route, by rea- 
son of the unseaworthy condition of the scow, it filled and stranded, 
and the cément became a total loss. After the cément was loaded on 
the scow at Bellingham, there was no stress of weather or péril of 

<Ê=For other cases eee same topic & KEY-NUMBEH lu ail Key-Numbered Dlgests £ Indexes 
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navigation which contributed to the scow's unseaworthiness or to the 
loss of the cément. Libelant rendered service in salving and towing 
the scow from the place of stranding to Seattle, of the reasonable val- 
ue of $700. After the stranding, Kaiser, in his books, charged libelant 
with the value of the cernent lost. Libelant made no corresponding. 
crédit on its books. Thereafter libelant advanced to Kaiser the sum of 
$1,800 on account of the loss, which Kaiser on his books credited to 
libelant. Libelant transported the remaining portion of the cernent 
pursuant to its contract, and since the loss of the 380 tons of cernent 
has earned $2,473, which amount Kaiser has credited on his books 
to libelant, and has not paid libelant the same. The scow was damag- 
ed by stranding to the extent of $200. Intervening libelant, Nelson, 
has a claim against the scow for towage rendered prior to stranding, 
and on voyage when stranded, in a balance of $307.15. The amount 
due for towage on the particular trip when the scow stranded was $75. 
The value of the cément lost was $3,960. 

Upon the facts thus established libelant contends that it is subrogat- 
ed to the rights of Kaiser, the owner of the cément, in the sum of 
$L800 advanced, and the further sum of $2,160, balance of $3,960, the 
value of the cargo lost. Nelson, intervening libelant, contends that he 
is entitled to a lien on the scow for the f ull amount of the unpaid tow- 
age charge for services rendered in towing the damaged scow ; this be- 
ing a lien which is given him under the laws of Washington. Rem. & 
Bal. Code, § 1187. This contention the libelant réfutes, asserting that 
the statutes of a state cannot override the gênerai maritime law, and 
that the lien for wages earned prior to collision is inferior to the lien 
for damages caused by the collision. The Evolution (D. C.) 199 Fed. 
514. The claimant contends that, the démise of the vessel beir^ made 
with the condition that the owner of the scow shall be held harmless 
from ail claims by reason of collisions, etc., any arrangement made by 
the libelant with the demisee was made subject to this condition, and 
that the scow could not be held for any damage which might be occa- 
sioned to the shipper, and further contends that, the libelant having 
assumed responsibility for the damage and having settled the same 
with Kaiser, and having paid $1,800 on account in cash, and the bal- 
ance being paid by freight earned, it has no standing in court and was 
not subrogated to any rights which Kaiser might hâve had, and fur- 
ther that the Bailey Transportation Company was acting merely as 
agent for the libelant and the libelant itself was the principal, and the 
scow being seaworthy at the time it was delivered in Seattle, no claim 
can be asserted in any event. 

I think an analysis of the relations of the parties would, without 
dispute, show that, as between libelant and Kaiser, libelant was the 
shipper and Bailey the carrier; that Bailey, as the carrier for libel- 
ant, and the scow, are charged with ail the carrier's liability as com- 
pletely as libelant is charged as a carrier for Kaiser; that the Bailey 
Transportation Company was owner pro hac vice,- and that the scow 
would be holden for damage to the cargo ; and that, while libelant is 
liable to Kaiser for the négligence of Bailey and the unseaworthiness 
qf the scow, by the same token Bailey and the scow are liable to libel- 
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ant for the négligence of Bailey and the unseaworthiness of the scow. 
There being no stipulation to the contrary, the libelant had a right to 
rely on the scow being seaworthy. The Carib Prince, 170 U. S. 655, 
18 Sup. Ct. 753, 42 L,. Ed. 1181. The proof is further beyond dispute 
that the unseaworthy condition of the scow at Bellingham was at ail 
times unknown to libelant until subséquent to the stranding. It is 
alleged, and the proofs establish, that the cernent was delivered at 
Bellingham June 26th in good condition on board the scow for trans- 
portation; that at the time of the delivery the scow was net seaworthy. 
The implied warranty as to its seaworthiness as between Bailey and 
libelant was thus violated, and, while the scow left Seattle to obtain this 
cargo at Bellingham, it cannot be successfully contended that any rela- 
tion to the trip could attach to the libelant until the delivery of the 
cernent at Bellingham. While it is true that the libelant agreed to fur- 
nish a complète cargo, it was not in any sensé a démise of the scow. 
The relation of the libelant, therefore, was not that of owner pro hac 
vice, but rather that of a shipper, and was entided to the guaranties 
which the law affords in such relations. The Bailey Transportation 
Company hired the scow, employed ail of the help, bore ail of the ex- 
penses, and became, therefore, the owner pro hac vice. The New York 
(D. C.) 93 Fed. 495. The libelant, being ignorant of the provisions of 
the charter party, and no circumstances being presented which would 
place it upon its inquiry, I think, had a right to rely on the uniform 
rule that the vessel and the cargo are reciprocally bound to each other. 
The Maggie Hammond, 9 Wallace, 76 U. S. 435, 19 h- Ed. 772. And, 
being thus bound, the scow became liable to the cargo for any damage, 
and the cargo to the scow for any obligations of transportation. Nor 
does the Harter Act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [Comp. 
St. 1916, §§ 8029-8035]) afford any relief to the claimant, the 
scow being bound to the cargo and the casualty being occasioned by 
unseaworthiness. The Carib Prince, supra; The Sylvia, 171 U. S. 
462, 19 Sup. Ct. 7, 43 L. Ed. 241. And this applies, even though the 
vessel is engaged in domestic trade. Knott v. Botany Worsted Mills, 
179 U. S. 69, 21 Sup. Ct. 30, 45 L. Ed. 90. 

In the absence of notice or occasion of facts which should put. the 
shipper upon inquiry, the claimant must be held to assume the risks of 
navigation by holding out his vessel to the world as liable to those with 
whom she is brought into relations. Hughes, Admiralty, page 342. 
Claimant, in its brief , states : 

"The libelants are principal contractors and dlrectly responsiWe to the 
shipper for safe carriage of the cargo ; to him they owe a duty to provide 
a seaworthy vessel ; to him they warrant the seaworthiness of the carrylng 
vessel. To the shipper a right of action accrued against the libelants for loss 
of his cargo. The lien upon the scow was a security for the due performance 
by the libelants of their eontract to carry the cargo safely to its destination 
or render compensation for its loss In transit. Satisfaction of that obligation 
by the party obllgated exhausted the cause of action necessary to support the 
lien and exhausted the incldental security ; that is to say, the lien." 

I think this may be answered by saying that the libelant occupied a 
dual relation — to the Bailey Transportation Company, as shipper; to 
Kaiser, as carrier. As between libelant and the Bailey Transportation 
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Company it had a lien upon the scow for safely carrying the cargo to 
its destination and to render compensation for its loss in transit. This 
liability between libelant, as shipper, and the Bailey Transportation 
Company, as carrier, is not changed by the fact that Kaiser may hâve 
sustained the relation of shipper to libelant. This is sustained by sound 
reason, and I find no authority to the contrary, and I think is fairly 
sustained by précèdent. The New York, supra ; The Presque Isle (D. 
C.) 140 Fed. 202 ; Benner Line v. Pendleton, 217 Fed. 497, 133 C. C. 
A. 349. The assumption of liability on the part of libelant to Kaiser 
did not discharge the liability of the Eailey Transportation Company 
and the scow to the libelant ; nor was it necessary to secure an assign- 
ment of the cause of action and right of lien by Kaiser to libelant, con- 
ceding for the moment that the right of lien could be assigned, as the 
relation which the scow and the Bailey Transportation Company, car- 
riers bear to the libelant, obviâtes such necessity ; the liability and right 
of lien being inhérent and vesting in libelant, as shipper, under the 
gênerai rules of admiralty. The suggestion of the relation of principal 
and surety, as between the scow and libelant, to Kaiser, is not apparent. 
The doctrine of subrogation, therefore, as contended for by claimant, 
has no application. No fault can be found with German Bank v. Unit- 
ed States, ]4<S L". S. 573, 13 Sup. Ct. 702, 57 L. Ed. 564 ; but the prin- 
ciple therein enunciated is not applicable to the facts in this case. Nor 
do I think the disclosed facts show that the holdine- of The Frances J. 
OTlara (D. C.) 229 Fed. 312. The Katc, 164 U. S. 459, 17 Sup. Ct. 135, 
41 L. Ed. 512, and The Valencia, 165 U. S. 264, 17 Sup. Ct. 323, 41 
L. Ed. 710, aids claimant. 

[2] The cargo being lost without any fault on the part of the inter- 
vener, Nelson, and bis charge for towing being made a lien by the 
Washington statute and under the gênerai rule in admiralty, he should 
not be dcprived of the rights thus given without any fault upon bis 
part. The cargo and the vessel were both liable to the services which 
he performed on the trip, and the casualty being occasioned without any 
fault on his part should not relegate him to an inferior right. The 
John G. Stevens, 170 U. S. 113, 18 Sup. Ct. 544, 42 L. Ed. 969, while 
not supporting this contention, made the towage claim inferior solely on 
the ground that the damage was occasioned by reason of négligent tow- 
age. 

I think a decree should be entered in favor of Nelson, intervener, for 
$75 and costs, and the sum established as a lien against the scow, the 
amount being for towing on- the particular trip in issue, and for $232.- 
15 against the respondent Bailey, as the liailey Transportation Com- 
pany, and in favor of the libelant for $3,960, the value of the cargo, and 
$500 salvage charge, the salvage charge above this amount being waiv- 
ed, and thèse sums establi.shed as a lien against the scow, and that the 
libelant should bave a judgment in personam against Bailey, as the 
Bailey Transportation Company, for any différence remaining after 
applying the proceeds of the sale of the scow to the satisfaction of the 
amount due, and that libelant is also entitled to receive from Kaiser 
$410, the dift'erence between $4,370, the amount of transportation 
charges earned, aud $3,960; the value of the cargo; - 
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UNITED STATES v, COWELL et al. 

CDistriet Court, D. Oregon. July IC, 1917.) 

No. 7308. 

1. Monopolies ®=>31— Ceiminal Phosecutions— Indictment. 

An Indfctment for combining and engaging in a monopoly in restraint of 
Interstate trade and commerce need not set ont any overt act, as tho 
combinatlon or contract in any tornt in restraint of trade constitutes th» 
offense under the statute, and it is only essential to charge tlie combina- 
tlon or contract 

2. INDICTMENT AND INFOBMATION <S=87(6)— MoNOrOLIES— TiMB OF, COMMISSION 

OF Offense. 

An Indlctment for combining and engaging in a monopoly in restraint 
of Interstat* commerce sufflciently allèges the time of the offense by al- 
leglng that the parties were engaged in the unlawful combinatlon or con- 
tract between specified dates, as the offense is a continulng one and the 
parties are transgresslng the statute wbile engaged In the opération of 
the design or In carrying it into efCect. 

3. Monopolies i®=52S)— Cbiminal Offenses. 

Ail contracts or acts whieh are theoretlcally attempts to monopolize,. 
and which in practice bave corne to be considered as in restraint of trade 
in a broad sensé, are an offense imder the statute agalnst monopolies ; but 
contracts not unduly restralnlng commerce are not prohiblted, the standard 
of reason belng the m'easure used for the purpose of determining whether 
the partlcular act Is prohiblted by the statute. 

4. Indictment and Information iS=>110(20) — Language of Statute— Monop- 

olies. 

An indlctment for combining aud engaging in a monopoly In restraint 
of Interstate trade and commerce mu.st give partlculars, and not rely sinï- 
ply on the words of the statute. 

5. Monopolies <g=>.31—PitosEcuTioNs— Indictment. 

An indictment alleged that various cori)orations or companies located in 
Northern and Southern California, Oregon, and Washington were manu- 
facturlng cément for the genenil trade and engaged in Interstate com- 
merce ; that they were represented by certain offlcers and managers, whô 
promoted and carrled on the business ; that such officers and managers 
Itnowingly, by eoncerted action, caiTied on the business of such concerns 
without compétition as to the price of their cernent, and by the same eon- 
certed action prevented the Southern California coiupany from selling or 
conslgnlng cément for sale In AVashlngtou or Oregon, the Northern Cali- 
fornia eompfinies from selling or consigniug for sale in Washington, the 
Washington comt>any from doing the same In Oregon or Oallfomia, and 
the Oregon company as to Washington and California, and had prevented 
the Northern California and Oregon companies from selling in Oregon 
otherwlse than upon arbitrary and noncompetitive priées fixed and agrced 
upon in advance ; and that by reason thereof consumera had been com- 
pelled to pay arbitrarj' priées greatly in excess of the price at which they 
would hâve secured such cément, but for the combinatlon. HeM, that the 
indlctmfent was sufflcient, as It would enable défendants to prépare their 
défense and to defeat any subséquent prosecutlon for the same offense, and 
enable the court to détermine that a combinatlon exlsted, that défendants 
were engaged therein, and that the restraint of trade was undue or un- 
reasonable. 

6. Indictment and Infobmation ©=87(2) — ^Allégations as to Venue. 

The objection that no venue was laid In such indlctment was without 
merit. 

@=sF0T otber cases see same topic & KEY-NUM6ER In ail Key-Numbered Olgests & Indexe* 
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S. H. Cowell and others were indicted for offenses. On demurrer 
to the indictment. Demurrer overruled. 

Clarence L. Reames, U. S. Atty., and Barriett H. Goldstein, Asst. 
.U. S. Atty., both of Portland, Or., for the United States. 

Fredrick Bausman, of Seattle, Wash., and Veazie, McCourt & 
Veazie, of Portland, Or., for défendants Eden, Sutherland, Coats, 
Baillie, and W. P. Cameron. 

Teal, Minor & Winfree, of Portland, Or., for défendants Butchart 
and Moore. 

WOLVERTON, District Judge. The indictment herein charges 
that the défendants, during the period between August 1, 1914, and the 
-finding of the indictment, knowingly and unlawfully engaged in a 
combination in restraint of trade and commerce among the several 
States, and by a second count that during the same time they engaged 
in a monopoly in like restraint of trade. The défendants are officers 
in some capacity, in control to a greater or less extent, of certain cor- 
porations and companies engaged in the manufacture of cément, and 
in the traffic and sale of the products in states other than where manu- 
factured, as weli as in their own states. The companies are classified 
as the Northern California companies, the Southern Califomia com- 
pany, the Washington companies, and the Oregon company. 

A demurrer has been interposed to the indictment, by which three 
questions are presented, namely : That défendants are not advised of 
the time, place, or circumstances upon which the government relies 
for conviction; that the ofïense with which it is sought to charge the 
défendants is not so stated as to aflford them, after conviction or ac- 
quittai, protection against a second indictment for the same offense; 
and that the court is not able to détermine from the indictment whether 
a combination existed, or any of défendants engaged therein, or wheth- 
er the restraint referred to was undue or unreasonable. 

[1] First, as it relates to the time charged as to when the offense 
was committed: The parties were engaged from August 1, 1914, until 
the finding of the indictment, and by nature the act was continuing in 
its opération. In a case under this statute, it is unnecessary to set out 
any overt act. Simply the combination or contract in any form in re- 
straint of trade between the states or with foreign nations constitutes 
the offense, and it is only essential to charge the combination or con- 
tract. Nash v. United States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. 
Ed. 1232 ; United States v. Rintelen (D. C.) 233 Fed. 793. 

[2] The combination is not a thing of the instant the minds of the 
agreeing parties hâve come to a completed understanding, either ex- 
pressed or impHed. The purpose thereof is an essential élément as well, 
and this may contemplate that its opération shall extend over a period 
of time. While the parties are engaged in the opération of the design, 
or in carrying the same into effect, they are transgressing the statute, 
they are still agreeing to the unlawful offense, and still cohering in the 
thing that the law condemns. Thus the offense becomes a continuing 
one, and it is only necessary to allège that the parties were engaged in 
the unlawful combination or contract between specified dates. By 



732 243 FKDEKAL REPORTKU 

such allégation, the offenders are apprised of the time of theîr trans- 
gression. United States v. MacAndrews & Forbes Co. (C. C.) 149 
Fed. 823. 

[3] The next question involves the nature of the offense. This has 
been settled by the Suprême Court. The statute has been construed to 
be very broad, and net only this, but very comprehensive. It com- 
prises, says the court in Standard Oil Co. v. United States, 221 U. S. 
1, 59, 31 Sup. Ct. 502, 515, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834. 
Ann. Cas. 1912D, 734: 

"AU eontracts or nets whlch tlieoretically were attempts to monopolize. 
yet whieh In praetice had corne to be consldered as in restraint of trade in a 
broad sensé." And, further. it évinces "the intent not to rcstrain the lisht to 
make and enforce eontracts, wliether resulting from combination or otlier- 
wlse, which did not unduly restrain interstiite or foreign commerce, but to 
protect that commerce from being restrained by methods, whether old or iiew, 
whlch would constitute an interférence that Is an undue restraint." And 
"it was intended that the standard of reason which had been applied at the 
common law and in this country in dealing with subjects of the character 
embraced by the statute, was intended to lie the nleasure used for the pur- 
pose of determinlng whether in a given case a partlcular act had or had 
not brought about the wrong against which the statute provided." 

[4] There has since been no digression from this holding, and it is 
unnecessary to cite the succeeding authorities. Of course, I realize 
and recognize the authority of United States v, Cruikshank et al., 92 
U. S. 542, 23 L. Ed. 588. It is essential in a case like this to descend 
to particulars, and not to rely simply on the words of the statute in 
pleading. United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. 
Ed. 516. 

[5] Turning to the indictment, we find varions corporations or com- 
panies, located in différent states, manufacturing Portland cément for 
the gênerai trade, and engaged in Interstate commerce. The companies 
are represented by certain officers and managers, vvho promote and 
carry on their business, being the défendants under indictment. Thèse 
persons hâve knowingly, by concerted action, carried on the business 
of the several concerns named, without compétition as to prices in the 
several states in which they are engaged in the manufacture of their 
cément, and by the same concerted action hâve prevented the Southern 
California company from selling or consigning for sale in either Wash- 
ington or Oregon, and the Northern California companies from selling 
or consigning for sale in Washington, the Washington companies from 
doing the same as it respects Oregon and California, and the Oregon 
company as to Washington and California, and hâve prevented the 
Northern California and Oregon companies from selling or consigning 
for sale in Oregon otherwise than upon arbitrary and noncompetitive 
prices, fixed and agreed upon in advance ; and it is further stated that, 
by reason thereof, consumers hâve been compelled to pay for such 
cément arbitrary prices greatly in excess of prices at which they would 
hâve secured such cément if it were not for the combination. 

This, to my mind, states quite clearly the scherne and purpose of the 
combination. It descends to particulars, and no one need be misled 
into preparing his défense for something other than as alleged against 
him. The court knows what the charge is, without the liabihty of mis- 
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conception or mistake, and the défendants need not fear that another 
prosecution can follow after trial upon this indictment. 

Apply the standard of reason, which counsel insist that we shall, 
and then inquire further whether there is an undue restraint of trade 
or commerce. The indictment does allège that, by reason of thèse 
things, the défendants were engaged in undue and unreasonable re- 
straint of trade. We may put this to one side as a conclusion. There 
is sufficient alleged, however, from which to deduce this very conclu- 
sion. The concert of action which implies a combination for market- 
ing their cernent in particular locations, and the direct agreement be- 
tween them for fixing arbitrary and noncompetitive priées for the sale 
of cernent in Oregon, is sufficient to stamp their demeanor as in re- 
straint of interstate trade and commerce. Such a combination is with- 
out the éléments or indicia of a wholesome agreement, and cannot be 
so characterized. The following cases are illustrative : Standard 
Sanitary Mfg. Co. v. United States, 226 U. S. 20, 33 Sup. Ct. 9, 57 
T. Ed. 107; Eastern States Lumber Ass'n v. United States. 234 U. S. 
600, 34 Sup. Ct. 951, 58 L. Ed. 1490, L. R. A. 191 5A, 788. 

The third objection is answered by the foregoing. The same rea- 
soning applies to the objections to the second count. 

f 6] The objection that no venue is laid is without merit. 

Demurrer overruled. 



TAYLOR V. FHAM et al. 

(Distrirt Court, E. D. New York. June 18, 1917.) 
ï. Bait.ment <©=»21 — Sent)ing Goods oîj Consiqnment — Rights of Thirb Per- 

SONS. 

Where goods are sent to a dealer under a consif?nment. if title Is to be 
reserved in the consigner, the goods should be so marked or Identified, or 
of such a eharacter as not to deceive innocent parties dealing witli the 
consignée upon the strength of his having such goods as a part of hls or- 
dinary stock. 

2. Bankruptct ®=140(3) — Rights as to Peoperty Sent Bankrtjpt on Cok- 

signment. 

Where goods are sent a dealer on conslgnment, and title is reserved, 
goods which can be identified, and as to which passing of title has not 
occuiTed, remain the property of the consigner as between him and the 
consignée, and the creditors and trustée in bankruptcy of the consignée 
bave no better title than the consignée. 

3. Bankruptcy ®=>140(3) — Rights as to Property Sent Bankrupt on Con- 

signment. 

Where a banUrupt was furnished by défendants, a Wholesale tirm, con- 
sisting of his brother and brothers-in-law, wlth goods on consigmnent, to 
be sold at not less than the invoice price and accounted for weekly, but 
the goods were billed as if purchased, and not marked so as to indieate 
to the public that they belonged to défendants, and to défendants' knowl- 
edge the bankrupt handled the goods as if purchased from any ijobber, and 
did not comply with the contract as to accounting for the proeeeds, de- 
fendants helé not entitled to goods retaken by them shortly before bank- 
ruptcy as against the trustée, because the facts showed fraud in the 
original contract, and because défendants had so acted as to estop them- 

£=3For other cases see same topic & KEY-NUMBBR In aU Key-Numbered Digests & Indexes 
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selves from elalming the goods, and because such a breach In the con- 
tract as to Indicate that the consignée was not carrying out the contract 
of agency had been condoned. 

4. Bankbuptct <S=»287(3) — Suits bt Trustée — Form. 

Bankr. Aet July 1, 1898, c. 541, § 2, subd. 7, 30 Stat. 545 (Comp. St. 1916, 
§ 9586), provides that courts of bankruptcy shall hâve jurisdietlon to cause 
the estâtes of bankrupts to be collected, reduced to money, and distribut- 
ed, and to détermine controversles in relation thereto. Section 23b, as 
amended by Aet June 25, 1910, c. 412, § 7, 36 Stat. 840 (Comp. St. 1916, § 
9607), provides that suits by the trustée shall only be brought or prosecut- 
ed in the courts where the bankrupt mlght hâve brought or prosecuted 
them, except suits for the reeovery of property under certain sections. 
Held that, where a trustée flled a complaint In the form of a bill in equity 
to hâve a consignment agreement under which the défendant furnished 
the bankrupt goods held fraudulent and void, and to déclare the défend- 
ants trustées for goods returned to them shortly before bankruptcy, and to 
hâve défendants directed to deliver the goods or their value to the trus- 
tée, an objection to the form of the suit could not be sustained, though it 
was not necessary to set aslde the consignment agreement, and an action 
at law to recover a preferential payment was the real purpose of the ac- 
tion, since the action amounted to no more than the exercise of the équi- 
table jurisdietion given the bankruptcy court to recover assets of the ea- 
tate, especially in view of Aet March 3, 1915, c. 90, 38 Stat. 956 (Comp. St. 
1916, i§ 1251à-1251c), providing that, when a suit at law should hâve 
been brought in equity or a suit in equity at law, the court shall order any 
necessary amendment, and that any party shall hâve the right at any 
stage of the action to amend so as to obviate the objection that the 
suit was not brought on the right side of the court. 

Suit by Louis M, Taylor, as trustée in bankruptcy of Charles Ep- 
stein, bankrupt, against Isidor Fram and others. Decree for plain- 
tiff. 

Samuel J. Rawak, of New York City, for plaintiff. 
L. & M. Blumberg, of Brooklyn, for défendants. 

CHATFIELD, District Judge. The bankrupt ran a shoe store near 
the Wholesale store of a firm in which his brother was a partner. Be- 
ing in debt to this firm, he made a contract like that approved in Lud- 
vigh V. Am. Woolen Co., 231 U. S. 522, 34 Sup. Ct. 161, 58 L. Ed. 345, 
under which he was to receive goods on consignment, sell them at not 
less than invoice price, and account weekly for those sold. The goods 
which he ordered were billed as if purchased, His stock gradually in- 
creased, and he did not sell or did not account for ail the goods which 
had been delivered to him. A month before bankruptcy he gave a 
statement, in which he included ail thèse goods in his stock, which he 
valued at $1,500, and in which he said nothing about consigned goods. 
At about the same time the défendants refused to let the bankrupt hâve 
any more goods, and began an investigation which resulted in an exam- 
ination of his stock a day or two before he went to the défendants' at- 
torneys and made an assignment under the state law for the benefit of 
his creditors. On the morning iipon which this assignment was made, 
by défendants' orders, he put into cases and shipped by a moving van, 
to a store in Manhattan then in the possession of the défendants, goods 

<$=7For otber cases se« same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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which were checked up by a clerk of the défendants, to the value at 
cost price of $429.73. The bankrupt is also shown by the testimony to 
hâve placed a cash register in this van, but there is no évidence that it 
was ever received by the défendants, and its whereabouts hâve not 
been proven. 

It appears that, when the agreement to receive goods on consignment 
was made, the bankrupt owed the défendants the sum of $331.30, and 
also $100 to the wife of one of the défendants. When the défendants 
delivered the last item of goods, on the 13th of November, 1915, he had 
received an additional amount of $1,432.76, and had been credited, in 
money and merchandise, with the sum of $968.80, which included the 
sum of $100 repaid for the loan above mentioned. The books show 
that, when the so-called consignment agreement was made, no change 
was made in the method of entering items in the ledger, but the ac- 
count was carried along until the Ist of September, 1916, when a différ- 
ent person seems to bave begun making the entries. The old totals 
were then stricken out, and the account balanced in red ink, in the new 
handwriting, as of the date of the consignment agreement. No change, 
however, in the gênerai style of bookkeeping, was made and the de- 
fendants continued to crédit returns and payments to the gênerai ac- 
count, without any attempt to keep track, in the ledger, of any particu- 
lar consignment, or the retum of the merchandise included therein. 
The figures of the books show $431.30 due upon May 25, 1915, and an 
additional amount of $1,432.76 due November 13, 1915, making a to- 
tal of $1,864,06. The crédits by merchandise and money amounted to 
$968.80 up to December 11, 1915, and $429.73 in merchandise returned 
on the morning upon which the assignment was made, total $1,398.53, of 
which $100 went to the repayment of the loan. 

The bankrupt testifies that he never made a return showing what 
consigned goods he had sold or how much of the consignment he still 
had on hand. He also testifies that he did not return the cost price for 
ail the sales made, and the figures show that his total indebtedness in- 
creased from May to December, by the sum of $134.23. The défend- 
ants never demanded from the bankrupt a statement of what he had 
on hand or of what he had sold. One défendant was the bankrupt's 
brother and the other two are his brothers-in-law. They made no at- 
tempt to collect the previous indebtedness, and evidently had knowledge 
of his financial condition when he made the assignment. Their own 
counsel acted as his attorney in so doing. The $100 repaid on the previ- 
ous loan was credited to the account for consigned goods, and when 
the shoes from the stock were returned to the défendants they to- 
taled substantially one-third of ail the goods delivered to the bankrupt 
between May and December; but the défendants had never question- 
ed him, nor obtained a statement from him as to the so-called consign- 
ed goods which remained in his hands until it was évident that he was 
insolvent. 

[1] It appears that the goods received from the défendants were 
marked, either by their clerk or by the bankrupt himself, with letters 
showing the cost price to him and by the initiais in ink, "B. S. M.," 
the initiais of the Boston Shoe Market, under which name the défend- 
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ants did business. The shoes in the bankrupt's stock came f rom various 
manufacturers, and were still in the boxes of those manufacturers, but 
were in no way labeled so that those dealing with the bankrupt could 
learn, upon ordinary inquiry or inspection, that they were the stock 
of the Boston Shoe Market. If goods were sent to a dealer under a 
consignment, and if title is to be reserved in the consignor, the goods 
should be so marked or identified, or of such character that they would 
not deceive innocent parties dealing with the consignée upon the 
strength of his having thèse goods as a part of his ordinary stock. 

[2] As between the bankrupt and the consignor, ail goods which can 
be identified, and as to which passing of title had not occurred, would 
still be property of the consignor. The creditors of the bankrupt and 
the trustée in bankruptcy would get no better title than the bankrupt 
himself. The décision of Ludvigh v. Am. Woolen Co., supra, is to 
the effect that the bankrupt cannot defeat a claim of title, even by f raud- 
ulent acts on his own part with respect to the consigned goods, unless the 
consignor has so acted with respect to the goods as to enable the bank- 
rupt to hold them eut to persons dealing with the bankrupt and using 
proper care in so doing, and which persons were injuriously affected 
through those acts and conditions which the consignors might hâve rea- 
sonably expected would follow f rom their own methods in putting out 
the goods or in dealing with the bankrupt. In the présent case, the bal- 
ance of the stock was estimated by a dealer at $543.21. It was sold at 
auction for $299.84, and appraised at approximately the same amount. 

Taking the bankrupt's own figures in his statement to creditors, the 
trustée has charged that the défendants removed at least $1,000 worth 
of goods ; but the testimony is clear to the extent of showing that the 
whoIesale price of the goods returned to the défendants was $429.73. 
As thèse goods were taken back by them at that valuation, their mar- 
ket value to the défendants was evidently that much. If an exécution 
had been levied against the bankrupt, and the goods retumed to the de- 
fendants had been seized under the exécution, the bankrupt would hâve 
had no title, and the levying creditor would succeed only to his rights. 
If solvent, the défendants would hâve been able to compel the sheriff 
to leave in the hands of the bankrupt those goods which they could 
show had corne from them and were held by the bankrupt under the 
consignment agreement. But if the bankrupt were insolvent, and if 
the sheriflf had levied upon thèse goods, the alleged consignors could not 
obtain the goods, if it could be shown that they had been guilty of an 
act which would indicate the passing of title, or the assumption of the 
relation of creditor and debtor, between the alleged consignor and the 
bankrupt. 

[3] The bankrupt in the présent case did not advertise himself as an 
agent, nor hâve any sign to show that he was selling goods on consign- 
ment, and the exact way in which he was doing business was known to 
ail three of the défendants. He had nothing in his store, and the goods 
sent by the défendants to him had no marks in any way to indicate that 
they were the Boston Shoe Market's stock, beyond the identification 
letters, which would not inform other parties that the shoes had not 
been purchased in the ordinary way. They were awar» thaft the bank- 
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rupt was thus holding out thèse goods to those dealing with him as if 
purchased from any jobber, instead of obtained from them as con- 
signer reserving title. No conditional bill of sale was made or filed, 
and the relation of debtor and creditor would be indicated from every- 
thing concerned with the transaction, even including the memoranda 
of sales which went with the goods and which were nothing more than 
bills. The défendants must hâve known when they examined the 
books, and certainly in September, when the change was made in the 
method of keeping books, that the bankrupt was not reporting to them 
weekly, and that he was already breaking his agreement to hold the 
goods as agent for the défendants. Such a contract must be lived up 
to strictly. If variations therefrom are sufficient to indicate a breach 
or déviation from the terms of the contract, and possible déception or 
f raudulent dealing with third parties, by the one who is evading or fail- 
ing to comply with the terms of the contract, then certainly those cred- 
itors who hâve been deceived or misled can claim estoppel, and the 
trustée in bankruptcy, although standing in the shoes of the bankrupt, 
can attack the so-called consignment agreement, and can take advan- 
tage of the rights of those creditors who, if they had themselves levied 
exécution, would be able to enforce the estoppel just referred to. A 
transaction which is in form and effect, so far as the public is con- 
cerned, a sale, but which the apparent vendor allèges to be, not a sale, 
but a bailment, will be treated and considered as passing title to the 
goods in question to the bankrupt: (1) If fraud is shown in the origi- 
nal contract of agency ; (2) if the parties to the contract hâve so acted 
as to estop themselves from denying the légal effect of acts which they 
are seeking to explain, and which tend to accomplish what would 
cause a f raudulent resuit ; (3) where there has been a breach in the con- 
tract sufficient to indicate that the consignée was not carrying out the 
contract of agency, and where the consigner has then so acted upon the 
breach as to show, with respect to future consignments, that title pass- 
ed in the transactions and that they were sales, instead of bailments. 

The présent case comes within ail three of thèse catégories. There 
is sufficient évidence to indicate the lack of good faith in the making 
of the original contract, inasmuch as the methods under which the con- 
tract was to be carried out would almost certainly insur© fraudulent 
results to the public, and the previous dealings of the bankrupt with 
the défendants did not indicate any intent on his part to honestly act as 
an agent. He immediately began that course which was to hâve been 
expected. He failed to live up to his contract of agency, and through- 
out acted as a purchaser of those goods which were sent to him as if 
sold. The existence of the paper agreement was not sufficient to rebut 
the évidence furnished by the acts of the parties themselves. The de^ 
fendants are plainly estopped from denying the conséquences of their 
acts to those who were misled by the bankrupt through the course pur- 
sued by the défendants. The greater part of the transactions shown 
were also after évident failure of the bankrupt to live up to his con- 
tract, and would thus fall within the last class of acts above referred 
to, viz., those in which the éléments of a sale were présent because of 
the failure to carry out the agreement to act as agent. 
243 F.— 47 
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For ail the reasons, therefore, the plaintifï should recover from the 
défendants the market value which has been shown o£ the goods which 
©vidently were received by the défendants after the assignment and 
when the défendants knew that the bankrupt was in financial diffi- 
culties. 

[4] The complaint is in the form of a bill in equity to hâve the con- 
signment agreement held fraudulent and void and to déclare the de- 
fendants trustées for the merchandise received by them. The plaintiff 
asked that they be directed to deliver it or its value to him as trustée in 
bankruptcy. It became évident upon the trial that the défendants were 
creditors and that their taking of the goods, under the circumstances, 
was in that sensé a preferential transfer. The case of Dean v. Davis, 
37 Sup. Ct. 130, decided in the Suprême Court of the United States 
upon the 8th day of January, 1917, holds that a preferential payment 
to a creditor may be f ound void for f raud and for an attempt at con- 
cealment of assets of the bankrupt. The présent case is similar to this, 
in that there was no need of a bill in equity to déclare the consignment 
agreement void and for an accounting. An action at law to recover a 
preferential payment, or to obtain the value of goods secured by fraud, 
was the real purpose of the action. A summary proceeding would 
hâve accomplished the resuit, unless the défendants objected to the ju- 
risdiction of the court, upon making a claim of title. 

But an action in the form of a bill in equity cannot be objected to if it 
amounts to no more than the exercise of that équitable jurisdiction 
which is given to the bankruptcy court for the recovery of assets be- 
longing to the bankrupt estate or for the administration of property in 
the hands of the court, as a part of the estate. The présent action is 
thus brought in a form which, under section 2, subd. 7, and section 23, 
subd. b, as amended, of the bankruptcy statute, is within the jurisdic- 
tion of this court. No objection to jurisdiction has been made, and 
no question was raised as to the form of the action until the close of 
the case, when the défendants sought to show a variance in the proof, 
and thus to object to the jurisdiction of the court over that cause of 
action which is for the recovery of a sum of money only, which now is 
asked by the plaintifï. As a matter of fact the accounting prayed for 
has actually been had during the course of the trial. A decree direct- 
ing the payment of the sum of money referred to would be possible as 
a part of strictly équitable relief, and the action has involved the set- 
ting aside and declaring void the written instrument which would hâve 
been urged as a défense if an action for recovery of the money only 
had been instituted. Act March 3, 1915. c. 90. 38 Statutes at Large, p. 
956 (Comp. St. 1916. §§ 1251a-1251c), substantially disposes of the ob- 
jection, however, and the relief, to the extent of directing payment by 
the défendants of the sum oï $429.73, will be directed. 
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UNITED STATES v. D'ARCY et al. 

(District Court, D. Bhode Island. Oetober 19, 1916.) 

No. 135. 

1. CONSPIRACT <©=a43(6) — InDICTMBXT — SUFFICIENCT. 

An Indlctment charging a conspiraey to conïmit an offense need not set 
forth the offense whlch is the object of the conspiraey witb tlie same 
strlctness as in an indictment for a substantive offense. 

2. CoNSPiRACT <@=548(6) — Indictment— Exceptions. 

An indictment eliarging a conspiraey to commit an offense denounced 
by Harrison Act Dec. 17, 1914, c. 1, 38 Stat. 785 (Comp. St. 1916, §§ 6287g- 
6287q), relating to narcotic drugs, need not négative exceptions found in 
tlie statute deflning the offense which was the object of the conspiraey. 

3. CoNSPiEACY <g=>43(6) — Indictment— SuFFiciENCY. 

An Indictment charging conspiraey to coitfniit offenses against the 
TJnlted States defined by Harrison Act Dec. 17, 1914, which alleged a con- 
spiraey to obtain by means of order forms dnigs for puiiwses other than 
for use, sale, or distribution, in conduct of lawful business, etc., is not 
bad for indeflnlteness. 

4. CoNSPiEACY ig=343(6)^ — Indictment— SuFFiciENCY. 

An Indictment, alleging a conspiraey to violate Harrison Act Dec. 17, 
1914, which after alleging overt acts charged that défendants at the tinies 
and places aforesaid conspired to commit an offense and do the several 
acts mentioned in coimection with their nam'es to effect the object of thelr 
conspiraey, sufficiently avers the place of the commission of the overt acts, 
and the indictment taken as a whole must be inteipreted as charging their 
commission within the jurisdiction of the court entertaining the prosecu- 
tlon. 

At Law. John S. D'Arcy and others were indicted for conspiraey 
to commit offenses against the United States defined by the Harrison 
Act of December 17, 1914. On demurrers to indictment. Demurrers 
overruled. 

Harvey A, Baker, U. S. Atty., of Providence, R. I. 
Albert B. West, of Providence, R. I., for défendants. 

BROWN, District Judge. This indictment is for conspiraey to 
commit offenses against the United States defined by the Harrison Act 
of December 17, 1914, 38 Stats. p. 785, which relates to opium, etc. 

[ 1 ] It should be observed that the gist of the offense charged is con- 
spiraey, and that in such cases it is not essential to set forth the offense 
which is the object of the conspiraey with the same certainty and strict- 
ness as in an indictment for the substantive offense. Williamson v. 
U. S., 207 U. S. 425, 447, 28 Sup. Ct. 163, 52 L. Ed. 278. 

[2] It is urged that the spécifie object of the conspiraey as defined 
in the indictment may or may not be a crime. It is true that under 
section 2 of the Harrison Act there is a provision that the previous gên- 
erai language shall not apply in certain cases. 
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The first count which charges a conspiracy to commit an offense by 
the doing of certain acts apprises the défendants with reasonable cer- 
tainty that they are not charged with doing thèse acts under such cir- 
cumstances as fall within the paragraphs "a," "b," "c," and "d," which 
follow the words "nothing contained in this section shall apply." Thèse 
are in the nature of exceptions, and it has been held that an indictment 
charging conspiracy to commit an offense need not négative exceptions 
found in the statute which defines the offense that is the object of the 
conspiracy. United States v. Stone (D. C.) 135 Fed. 392. 

Assuming that there may be found in this somewhat confused statute 
various exceptions to the gênerai définition of the offense, the count 
does not seem to me insufficient for not expressly excluding what is 
excluded in the exemptions or enumerations of instances where the 
act does not apply. 

[3] The second count relates to a conspiracy to commit an offense 
against the United States, to wit, to obtain, by means of order forms 
issued by the Commissioner of Internai Revenue, certain drugs enumer- 
ated in the count, for purposes other than for the use, sale, and dis- 
tribution thereof, in the conduct of a lawful business in said drugs, and 
for purposes other than the use, sale, and distribution of said drugs, in 
the legitimate practice of the professions of the said défendants. 

In respect to this count, also, it is urged that there is indefiniteness 
and uncertainty; that, as the criminality consists in the wrongful ob- 
ject or purpose, the purpose should be set forth specifically, so that the 
court may know that it was an improper purpose. 

I am of the opinion that this is not necessary, since the count charges 
that the conspiracy was to obtain the drugs for purposes other than 
those specified in the act. 

[4] The third ground of demurrer is appHcable to the overt acts in 
both counts. The only ground which seems to require spécial consid- 
ération is the objection that there is a want of allégation of the place of 
commission of any of the overt acts. While the particular paragraphs 
which set forth the overt acts contain no allégation of place, I am of the 
opinion that upon reading the indictment as a whole it sufficiently fixes 
the locus of the overt acts. The concluding paragraph of each count 
allèges that the défendants, "at the times and places * * * afore- 
said," conspired to commit an offense, "and did do the several acts 
mentioned in connection with their several names to effect the object 
of said conspiracy," etc. Any deficiency in fixing a locus to the sever- 
al overt acts is thus cured, and the indictment as a whole must be in- 
terpreted as charging their commission within the jurisdiction of this 
court. 

The demurrers are overruled. 
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UNITED STATES v. BAKER et al. 

(District Court, D. Rliode Island. July 26, 1917.) 

No. 152. 

1. CON.SPIRACT ©=32;! — OFFKXSER — ELEMENTS. 

Under Cr. Code (Act Miw:\\ 4, 1009, c. 321, 35 Stat. 1088 tComp.. St. 
1916, § 102011J § 37, declïiring that if two or irfore iiersong conspire to 
commit an offense a^ainst the l'nlted States, and one or more of sucli 
parties does any act to effect tt>e ob.iect of the consplrac.v, eaeh sliall lie 
piinisiied, tlie offense consists of a conspiracy and the conindssion of au 
overt act to effect its olijeet. 

2. CO-NSriRACY <&=343(.'})— INDICTMENT— SUI'FICIEKCY. 

An indictmeut charged that défendants in anticipation of involuntary 
hankrui)tcy conspired to commit an otïense against the United States 
hy nnlawfully concealing fronï the trustée in banliru])tcy, to be thereafter 
appoiuted, certain njercliandise, that tlie conspiracy extended from Janu- 
ary 1, 1912, to Decendjer 20, 1913, that on July 7, 191.3, an involuntary 
l)etition against défendants wa.s filed, and that, after adjudication as 
bu]dinipts and the qualification of a truste(>, défendants concealed prop- 
erty to carry ont the object of the conspiracy. IJehl, that the indictment 
was not insuHicient as failing to show the commission of an overt act 
within the iHM-iod of the consjiiracy ; the i)eriod not being eut down by 
tlie averment that tlie consiiiracy was in anticipation of involuntary banlv- 
ruptcy, and it beiiig alleged that the eoncealinent was m'ade with inteiit 
to effect the oliject of the conspiracy. 

3. CONSPÏEACY C=>43(B) — IKDICTMENT— SUFFICIENCY. 

An indictmeiit, cliarging that défendants, in anticiiiation of involuntary 
bankruptcy coiisiiired to conunit an otfense against the United States by 
coiic:ealing froiii tlie tnistee to be thereafter appoiuted certain merciian- 
dise, is not bad because not showing tliat the anticipation of involuntary 
bankruptcy bad any basis; it beiiig inimaterial whether the anticipated 
bankruptcy was to V)c brought about through voluntary or involuntary 
proceediiigs. 

4. Conspiracy <s=>43(6) — iNmcTMENr— Sufficiency. 

An indictment, cliarging a conspiracy in anticipation of Involuntary 
bankruptcy to commit au offense against the United States by unlawfuUy 
eoncealing froiii the trustée to be thereafter aiipointed certain merchan- 
dise, property, luoney, rights, and crédits belongliig to tho estate in bank- 
ruyitcy, alleged the coucealineut of certain spécifie- property. Held that, 
while resoit to the allégation of overt acts to enlarge the scope of the 
conspiracy Is not permissitile, and though ordiiiai-ily in a prosecntlon for 
a conspiracy to coiiceal assets the prosecution is not conllned to proof 
of the overt acts charged in the indictment, yet the Indictment will be 
coiistrued as cliarging a conspiracy fo conceal the property described in 
the allégations of the overt acts, and as so construed is suflicient. 

5. Conspiracy i®=323 — Offenses— Nature of. 

Under Cr. Code, S 37, declaring that if two or more consiiire to commit, 
an offense against the Lnited States, and one commlts an overt act lu 
furtherance thereof, ail shall be punislied, a gênerai scheme or conspiracy 
may be com'plete though its détails an? not planned. 
C. Conspiracy <g=>43(6) — Inuictment — IIesort to. 

Resort to the allegiitions of overt acts in an indictment charging a con- 
spiracy to commit an offense against tlie United States Isi not iiermlsslble 
to enlarge the sco])e of the conspiracy. 
7. Indictment and Information <S=73(1) — Inconsistency— Sufficiency. 

An Indictment charged a conspiracy in anticipation of bankruptcy to 
commit an offense again.st the United States by eoncealing from the trus- 

®=5For other cases see saine topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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tee In bankruptcy to be appolnted property belonging to the estate In 
bankruiptcy, and subseqnently descrlbed the property as ail being the prop- 
erty of, and owned and possessed by, the bankrupts. Held that the In- 
dlctment was not bad for Inconslstency between the allégations of owner- 
shlp of the property, for the allégations related^one to the period after, 
and the other to the period before, bankruptcy. 

8. CoNSPiEACT ©=943(5) — Offense— OvEET Act. 

Under Cr. Code, § 37, denouncing the offense of consplracy to commit 
an offense agalnst the United States, only one overt act Is necessary, and, 
where one overt act Is sufflclently charged in the Indlctment, it Is good 
agalnst demurrer, regardless of deflciencies In other charges of overt acts. 

9. Cbiminal Law ®=>113— Conspiracy— Ovebt Acts. 

It Is not necessary in a prosecutlon under Cr. Code, § 37, for a con- 
splracy to commit an offense agalnst the United States that the overt 
act should hâve been done In the sanie jurisdiction in whlch the consplracy 
was entered into. 

10. INDICTMENT AND INFORMATION ®=86(1)— AvEEMENTS— SUFFICIENCT. 

The rules of both civil and crimlnal pleadlng requdre for the sake of 
certainty allégations of the place of every traversable fact ; hence an in- 
dlctment charglng a consplracy to commit an offense agalnst the United 
States should allège the place of the commission of the overt act. 

11. INDICTMENT AND INFORMATION ©=386(2)— PLACE OF OfFENSE— SUFFICIENCY. 

An indictmtent, charglng a consplracy in anticipation of involuntary 
bankruptcy to commit an offense agalnst the United States by conceallng 
assets from. the trustée to be appoiuted, alleged generally, before speeifical- 
ly charglng overt acts, that défendants at the several times and places 
hereinafter mentloned unlawfully did do the several acts mentioned In 
conneetion with their names. Charges of the overt acts were followed 
by a gênerai allégation that défendants at the time and place mtentloned 
aforesaid did conspire and each did do the acts to effect Ùie object of the 
consplracy. Another paragraph of the indictment in allégations ap- 
plicable to charges of overt acts alleged that they occurred at a named 
place In the district where the bankruptcy occurred and the prosecutlon 
was Instituted. Held that, while it Is not essential to the offense that 
the overt act be done In the same jurisdiction with the consplracy, never- 
theless, the indictment was good as alleglng with certainty the place of 
the overt act which was wlthin the district where the prosecutlon was 
Instituted. 

12. OoNSPiEACT ig=>43(5)— Indictment— SuFFiciENCT. 

An indictment, alleging a consplracy, in anticipation of Involuntary 
bankruptcy, to commit an offense agalnst the United States by conceallng 
assets from! the trustée to be appolnted, is defectlve in Its allégations as 
to overt acts, where such allégations merely alleged the concealment, and 
not that défendants, the l)ankrupts, concealed property from the trustée. 

At Law. Robert Baker and Sam Baker were indicted for conspir- 
acy to commit an offense against the United States. On demurrer to 
the indictment. Demurrers overruled. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 

Barney, Lee & McCanna, of Providence, R. I., for défendants. 

BROWN, District Judge. The indictment charges a conspiracy in 
anticipation of involuntary bankruptcy, to commit an offense against 
the United States, i. e., unlawfully, etc., to conceal from a trustée in 
bankruptcy to be thereafter appolnted, certain merchandise, etc., be- 
longing to the estate in bankruptcy of said défendants; and also 
charges certain acts as done to effect the object of the conspiracy. 

®=»For other cases see aame topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe! 
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The period of the conspiracy is set forth as from January 1, 1912, 
to December 20, 1913. 

[1,2] The first contention on demurrer is that in both counts this 
period is eut down by the phrase "in anticipation of involuntary bank- 
ruptcy," when read in connection with the subséquent allégation that 
on July 7, 1913, an involuntai-y pétition was filed. 

It is also contended that this appHes to allégations of acts done sub- 
séquent to July 7, 1913, to effect the object of the conspiracy. 

The indictment contains, on page 9, allégations of concealment after 
the adjudication and after the qualification of a trustée, with the in- 
tent and purpose of effecting and carrying out the object of the con- 
spiracy. 

Even were it conceded that the period of the conspiracy should be 
thus eut down by construction, this would not be sufficient to sup- 
port a demurrer ; for the allégations of acts done within the limited 
period to effect the object of the conspiracy are sufficient. But the in- 
dictment must be construed as a whole. The offense, under section 
37 of the Criminal Code, comprises, in addition to a conspiracy, an 
act done to effect the object of the conspiracy. The act is évidence 
that the conspiracy has passed beyond words and is on foot when the 
act is done. Hyde v. U. S., 225 U. S. 347, 32 Sup. Ct. 793, 56 L. 
Ed. 1114, Ann. Cas. 1914A, 614. See, also, 225 U. S. page 384, dis- 
senting opinion, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614. 

The indictment allèges specifically a continuous conspiracy at ail 
times during the period from January 1, 1912, to December 20, 1913. 
The allégations of acts done after the filing of the pétition and within 
this period are accompanied by spécifie allégations of intent and pur- 
pose to carry out the object of the conspiracy ; i. e., of a continuation 
of the conspiracy. Effect must be given to this as well as to the ex- 
pression "in anticipation of," etc. Both expressions may be given ef- 
fect without limiting the period fixed by the indictment, by construing 
the indictment to charge a conspiracy which extended through that 
period and which was for one part of that period in anticipation of 
bankruptcy, and for another part during the actual existence of the 
bankruptcy, which at the beginning of the conspiracy was merely an- 
ticipated. The décisions in U. S. v. Britton, 108 U. S. 199, 205, 2 
Sup. Ct. 531, 27 L. Ed. 698, and Joplin Mercantile Co. v. U. S., 236 
U. S. 531, 535, 536, 35 Sup. Ct. 291, 59 L. Ed. 705, that the overt act 
cannot be resorted to to' enlarge the conspiracy, are not in point, since 
the indictment allèges a period broad enough to cover the time after ad- 
judication. 

[3] It is further contended that the alleged anticipation of involun- 
tary bankruptcy is not shown to bave any basis. I am of the opinion 
that this is not necessary, and also that it is wholly immaterial whether 
the anticipated bankruptcy was to be brought about through voluntary 
or involuntary proceedings. Roukous v. United States, 195 Fed. 353, 
357, 115 C. C. A. 255. 

[4-6] Objection is also made that the description of the property 
to be concealed is insufîicient. It is true that the description of the 
property in the statement of the conspiracy is very gênerai: "Certain 
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merchandise, property, moneys, rights and crédits belonging to the es- 
tate in bankruptcy" of said défendants. So gênerai a mode of plead- 
ing a description of property is questionable, and ordinarily requires 
justification by an allégation that a more particular description is to 
the grand jury unknown. 

I am of the opinion, however, that the objection is not fatal to this 
indictment, charging a violation of section il of the Criminal Code, 
vvhich involves the éléments of a conspiracy to commit an olïense and 
an act to effect the object of the conspiracy. A gênerai scheme or con- 
spiracy mav be complète though its détails are not planned. Dabi v. 
U. S., 234 Fed. 618, 148 C. C. A. 384; Lew Moy v. U. S., 237 Fed. 
50, 150 C. C. A. 252. 

While resort to the allégations of overt acts to enlarge the scope 
of the conspiracy is not permissible, there is no question hère of en- 
larging the scope of the conspiracy. The objection is that the lan- 
guage descriptive of the property is too gênerai, and thus the scope 
of the conspiracy too large and indefinite ; and that a more spécifie 
description should be given to confine the charge and make it more 
definite. 

The allégations of the second élément of the oiïense, overt acts of 
cOncealment of spécifie property, are pursuant to the gênerai chargeof 
conspiracy, and give the défendants more spécifie and detailed de- 
scriptions of the ]>roperty. 

There seems to be no sufficient reason why the allégations of overt 
acts, which are parts of the statutory offense, may not be resorted to 
to réstrict the gerterality of the description of property. At least, I 
can see no praCtical préjudice that can arise to thèse défendants from 
any lack of definiteness in the description of the property which it is 
chargéd they conspire to conceal, unless the government should seek 
to ofifer in évidence at the trial acts of concealment of property other 
than that described in the allégations of overt acts. In that event, 
a question might arise whether the défendants were sufficiently ap- 
prised by the indictment that they were charged with a conspiracy to 
conceal that property. 

Though ordinarily the government in a case of conspiracy to con- 
ceal assets is not confined to proof of the overt acts charged in the 
indictment, but niay ofïer in proof of conspiracy other acts donc which 
show a cPmmon plan, yet where the conspiracy charged is merely to 
concear "certain merchandise, property, money, and crédits," there is, 
as counsel for the défendants contends, difficulty in determining wheth- 
er this applies to any particular pièce of property. This difficulty, how- 
ever, may be obviated by construing the first count of the présent in- 
dictment to charge a conspiracy to conceal the property specifically 
déscribèd in the allégations of overt acts. 

[7 ] On demurrer to the second count it is urged that the allégations 
of ownèrship of the property are inconsistent. The count charges 
properly a conspiracy in anticipation of banlcruptcy to conceal froni 
a trustée in bankruptcy to be appointed, property belonging to the es- 
tate in ' bankruptcy. The property is described, and following there 
iâ âllegâtiort, "ail being the property of and owned and possessed by 
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said bankrupts." But this cannot be construed to detract from the 
previous allégation. The count relates both to a period before and a 
period after bankniptcy, and the allégations of prospective "belonging 
to the estate in bankruptcy" are not inconsistent with the other if each 
is applied to its proper period of time. 

[8] The ninth cause of demurrer to the second count is: 

"Tliat it Uoes uot appeur in or by said count tliat any act to effect tlie ob- 
ject of tbe suppownl coiispiracy tlierein chargetl against said défendants was 
done by any party to said sup])osed conspiracy." 

This goes to the whole count,. and not to any particular allégation 
of an overt act. 

Only one overt act is essential to the statutory offense, and if one 
overt act is sufficiently charged this ground of demurrer to the Wfhole 
count cannot be sustained, whatever may be the deficiencies in other 
charges of overt acts. United States v. Orr (D. C.) 233 Fed. 717. 

[9-11] It is contended that the allégations of overt acts are uncertain 
for want of sufficient allégation of place. The spécifie charges of 
overt acts are preceded by a gênerai allégation that, to effect the ob- 
ject of the conspiracy, "said défendants, at the several times and places 
in that behalf hereinafter mentioned, unlawfully did do the several 
acts following, mentioned in connection with their several names." 
But only in a few instances is place "hereinafter mentioned" in con- 
nection with spécifie overt acts. 

However, the charges of overt acts are followed by the gênerai al- 
légation that: 

ïbe défendants, "nt the time and place * • * aforesaid, did conspire, 
etc., iind each did do acts to effect the object of the conspiracy-." 

In United States v. D'Arcy et al. (Ind. 135), opinion October 19, 
1916, 243 Fed. 739, it was held in this court that any deficiency in fix- 
ing a locus to the several overt acts was thus cured. 

It is contended, however, that this décision is inapplicable to the 
présent indictment. I am of the opinion that without grammatical 
impropriety the final allégation of time and place may be read to ap- 
ply both to the conspiracy and to acts to effect its object, and that 
the décision in U. S. v. D'Arcy is applicable. 

While it is not essential to the offense that the overt act be done in 
the same jurisdiction with the conspiracy, yet the gênerai rules of both 
civil and criminal pleading require for the sake of certainty alléga- 
tions of the place of every traversable fact. Gould on Pleading, c. 
3, §>§ 102, 103. 

But aside from the concluding paragraph of the indictment, there 
is in the paragraph numbered 26 a gênerai allégation of concealment 
"at, to wit, Woonsocket in said district," which covers ail "the mer- 
chandise and property hereinbefore nientioned," and is applicable to 
the whole count, and not applicable to the first paragraph of No. 26. 

Overt acts 23 and 24 allège filing of false schedules in this court. 
In thèse there is no uncertainty as to place. 

The allégations of overt acts are criticized in many détails, but thèse 
criticisms need not be fully considered, since the question before us 
is only whether an offense is charged. 
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[12] It may be said, however, that many of the paragraphs, as for 
example 2 to 8, inclusive, contain allégations that certain property 
"was tliereafterward concealed" from the trustée, which are wholly in- 
effective, since it is not alleged that the concealment was by the de- 
fendants; and this is not cured by the introductory allégation, since 
thèse are not "acts mentioned in connection with their several names." 
The effect is to reduce thèse to allégations merely of the purchase 
of cattle; they are entirely ineffective as allégations of acts of con- 
cealment of cattle or of money. 

This applies to some extent also to paragraphs 10 to 18, inclusive, 
which are reduced merely to allégations of the withdrawal from bank 
of sums of money with intent to conceal. There are also in other par- 
agraphs similar ineffective allégations that property was concealed. 

Paragraphs 9, 19, 20, 23, 24, 25, and the second paragraph et seq. 
of No. 6, contain sufficient allégations of overt acts to meet the gên- 
erai objection on demurrer; and the allégations of withdrawals of 
sums from bank may be sufficient allégations of overt acts irrespec- 
tive of the insufficiency of the allégations of actual concealment of thèse 
sums. 

Most of the points raised upon demurrer might easily hâve been ob- 
viated by more careful observance of , the conventional and well-es- 
tablished rules of pleading, which close up loopholes that generally are 
productive of delay and not infrequently prove fatal on demurrer. 
In the présent case, however, I am of the opinion that none of the many 
objections made is fatal to either count on the présent demurrers. 

Demurrers overruled. 



tiNITED STATES v. BAKER et al. 

(District Court, D. Ehode Islaud. July 26, 1917.) 

No. 153. 

OoNSPiBACY <3=»43(5) — Indictment and Infoemation— Sufficienct— Time— 

ViDELICBT. 

An indictment alleged that défendants conspired to niake a false ac- 
count of their assets and llabllities and to file It with the référée in bank- 
ruptcy after défendants had been adjudicated banljrupts on a creditors' 
pétition, and that défendants did file on Septemher 20, 1913, a debtor's 
sehedule which they knew to be false. The period of the conspiracy laid 
in the indictment was "on, to wit, the flrst day of January, 1913, and on 
divers days and finies between said flrst day of January, • • • and 
the 20th day of September, A. D. 1913." HeU, that the indictment wa** 
Insufficient, showing no overt act wiUiin the period of conspiracy; the 
positive averment as to the dates not being affected by the vldelicet, to 
wlt, the office of a videlicet or seilicet being to particularize that which 
was gênerai before. 

At Law. Robert Baker and Sam Baker were indicted for con- 
spiracy to commit an offense against the United States. On demurrer 
to the indictment. Demurrer sustained. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 

Barney, Lee & McCanna, of Providence, R. I., for défendants. 

®=9For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Dlgest» & Indexe» 
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BROWN, District Judge. This demurrer raises the question wheth- 
er the indictment sufifàciently charges a conspiracy to commit an offense 
against the United States. 

The conspiracy as alleged is: 

"ïo make a false account of the aitiount of tlieir assets and liabilities, and 
to file the same with Nathan W. Littlefield, référée in bankruptcy in the dis- 
trict of Rhode Island, after said Bobert Baker, * • * and Sanï Baker. 

* * * doing business under the finn name of Baker Brothers, in Woonsocket 
in said district, had beon adjudged bankrupt on a creditors' pétition filed 
against them." 

It is alleged as an overt act that the défendants on, to wit, September 
20, 1913— 

"unlawfully, frauduleiitly, knowingly and feloniously dld file with Nathan W. 
Littlefield, référée in bankruptcy, etc., a debtor's schedule, so ealled, * * * 
which said account said Robert Baker * * * and Sam Baker ♦ • • 
knew well to be false." 

The period of the conspiracy laid in the indictment is : 

"On, to wit, the first day of January, A. D. 1913, and on divers days and 
times between said first day of January, A. D. 1913, and the twentieth day of 
September, A. D. 1913." 

September 19th, therefore, is the last day of the alleged period of 
the conspiracy. 

A single overt act is alleged; the fîling "on, to wit, the twentieth 
day of September, A. D. 1913, of a 'debtor's schedule,' so ealled, 

* * * which said account said Robert Baker * * * and Sam 
Baker * * * knew well to be false." 

The filing of the schedule is a matter of record in the court, and by 
record appears to hâve been made on September 20, 1913 ; i. e., on the 
day foUowing the termination of the period of the conspiracy as al- 
leged. This date is positively alleged in the indictment irrespective 
of the fact that it is preceded by the words "on, to wit." The office 
of a "videlicet" or "scilicet" is to particularize that which before was 
gênerai. Clark's Criminal Procédure, p. 173 ; Chitty on Pleading (llth 
Am. Ed.) *317, note k. When used in this and other indictments with- 
out a preceding gênerai allégation it has no effect ; and the allégation 
of a date is as definite as if the preceding "to wit" were entirely omit- 
ted. 

There is no allégation that the schedule filed was false, or to show 
wherein it was false ; but merely the words "knew well to be false." 
This has been held insufficient. Bartlett v. U. S., 106 Fed. 884, 885, 
46 C. C. A. 19; Boren v. U. S., 144 Fed. 801, 803, 75 C. C. A. 531. 
Unless it was false the filing of the schedule was not an overt act. 

I am of the opinion that the indictment fails to allège the commis- 
sion of any overt act during the period of the conspiracy. As this is 
fatal, it is unnecessary to discuss the sufficiency of the charge of con- 
spiracy, though this is probably insufficient on account of the failure 
to set forth the éléments of the offense defined in section 29b(2) of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1916, § 9613]). 

Demurrer sustained. 
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STATE OF WASHINGTON ex rel. CITY OF SEATTLE v. PUGET SOUND 
TRACTION, UGHT & POWER CO. 

(District Court, W. D. Washington, N. D. July 27, 1917.) 

No. 132-E. 

X. Mandamus <g=i5l3;i — Opération op Stkeet Eailways. 

Wliere a street rallvvay company, maintaiiiing rallways in the streeta 
oî a City under franchises authorizlng their maintenance and opération, 
wlllfuJly and unlawfully failed, neglected, and refused to operate cars, 
mandamus was a proi^er rem'edy. 

2. Removal OF Causes <S=>4— Natuee of Pkoceeding— "Suit op a Civil Na- 

TUKE AT COMMON LaW OK IN EQUITY." 

Rem. & Bal. Code Wash. § 1026, provides tliat when a temporary man- 
date has been Is.sued, and any corporation upon whom the writ has been 
personally served has vi^ithout Just excuse refused and neglected to obey 
it, the court may impose a fine, and in case of persistence in such refusai 
the court nïay order imprisoninent, and make any orders neeessary and 
proper for the complète enforcement of the vi^rit. An affldavlt and 
pétition for a writ of mandate filed by a city alleged a street car com- 
pany's failure and neglect to operate cars, that under its franchises the 
city was entitled to a percentage of the gross earnlngs, that the loss sus- 
tained by the city was at the rate of $75,000 a year, and that the cessa- 
tion of opération would cause irréparable damage to the industries and 
business of the public within tlie city. It prayed for an alternative writ 
of mandate, and that upon a refusai or failure of the company to operate 
cars the court, in addition to punishment for contenïpt, appoint a receiver. 
Eeld that, while the affldavlt and pétition contained matters whlch were 
unnecessary and constituted surplusage, the proceeding was not an équita- 
ble proceeding for the appointment of a receiver, or an application for a 
mandatory Injunction or a receivership, but a mandamus proceeding, in 
which the pleader sought a receiverfsliip as punishment for noncompllanee 
with the writ, and hence the proc-eeding was not removable to a fédéral 
court, under Judieial Code (Aet March 3, 1911, c. 231) § 28, 36 Stat. 1094 
(Comp. St. 1916, § 1010), authorizlng the removal of "any suit of a civil 
nature at conunon law or in equity." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Suit of Civil Nature.] 

In Equity. Application by the State of Washington on the relation 
of the City of Seattle, for a writ of mandate directed against the Puget 
Sound Traction, L,ight & Power Company. On motion to remand. 
Motion granted. 

Hugh M. Caldwell, Corp. Counsel, and Walter F. Meier, Asst. Corp. 
Counsel, both of Seattle, Wash., for plaintifï. 

James B. Howe, of Seattle, Wash., Clinton W. Howard, of Belling- 
ham, Wash., and A. J. Falknor, of Seattle, Wash., for défendant. 

NETERER, District Judge.- This is a proceeding brought in the 
state court by the fîling of an affidavit by the mayor, on behalf of the 
city, to obtain a writ of mandate directed against the Puget Sound 
Traction, Light & Power Company, a corporation. It allèges cor- 
porate capacity of the city and foreign corporate capacity of the de- 
fendant company; the passag e of sundry and divers ordinances by 

,«:=>For other case. iM »am« topic & KBY-NUMBER in ail KeT-Numbered Olgest» & Index»» 
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the city, authorizing the construction, maintenance, and opération of 
Street railways upon divers streets of the city, on conditions in the 
ordinances set forth; the acceptance of the ordinances; the owner- 
ship of the ordinances by the défendant company since July, 1912; 
and the maintenance and opération of street railways pursuant to the 
ordinances, by the défendant company until the 17th day of July, 1917, 
since which date it charges willful and unlawful failure and neglect 
and refusai to operate such cars. It is further alleged that by virtue 
of the franchises the city is entitled to 2 per cent, of the gross earn- 
ings of the défendant company derived from the opération of the 
Street railway lines ; that in excess of 175,000 persons are each day 
carried over the lines, and that the loss sustained by the city is "at 
the rate of $75,000 per year"; that "the cessation of opération by said 
company of its cars over its railway lines has caused, and is now caus- 
ing, and will continue to cause, unless relief is granted as herein prayed 
for, irréparable damage, injury, and inconvenience to the industries 
and business of the public generally within the city of Seattle, for 
which there is no adéquate remedy" — and prays : 

"That an alternative writ be Issued herein, commandlng the sald Puget 
Sound Traction, làght & Power Company to forthwith, and within 24 hours 
after service of said wrlt upon It, commence and continue to operate over each 
and ail of Its Unes within the city of Seattle, on the same schedule upon which 
It operated on and immedlately prlor to the 16th day of July, 1917, or to show 
cause at the expiration of said 24 hours from the service of sald wrlt upon 
It why it has not done so. (2) That upon the refusai or failure of sald com- 
pany to so commence and continue to operate its cars over each and ail of 
Its sald lines within the city of Seattle within 24 hours after the service of 
Baid writ of mandate upon it In the manner and upon the schedules upon 
which it was operating on and Immedlately prior to July 17, 1917, that in 
addition to punlshment as and for contempt of court for failure to comply with 
the mandate of this court, that the court appoint a receiver. • • • " 

Upon the filing of the affidavit, an "alternative writ of mandate and 
order to show cause" was issued by Judge Tallman, of the state court, 
commanding the défendant to "operate the said railway lines or show 
cause * * * why you hâve not done so, and why a receiver should 
not then and there be appointed to take charge of ail of your cars and 
other facilities, * * * and to operate said lines. * * * " A 
pétition for removal and bond were duly filed and approved, and the 
cause removed to this court. A motion to remand is filed by the city, 
on the ground that the court is without jurisdiction; that this is a 
mandamus proceeding, and not "a suit of a civil nature at common law 
or in equity" ; and that from the whole record it is apparent that the 
action could not be properly removed to this court. 

It is contended by the city that the proceeding is a spécial proceed- 
ing to compel the performance of a duty imposed upon the défend- 
ant company, and of which proceeding this court, being a court of 
limited jurisdiction, is not, by section 28 of the Judicial Code, the in- 
volved provisions of which were brought forward from the act of 
1875, given jurisdiction, this not being "any suit of a civil nature at 
common law or in equity. * * * " 
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[1] That a mandamus proceeding in such a case is a proper ren^- 
edy, I think, is conceded, and this is supported by the authorities set 
out in the margin.^ I think it is also conceded that an original pro- 
ceeding in mandamus cannot be removed to the fédéral court. ^ 

[2] The contention, however, is made by the défendant that, though 
this be the proper remedy, the proceeding, while denominated "affi- 
davit and pétition for writ of mandate," is in fact an équitable pro- 
ceeding for the appointment of a receiver, and that this court, there- 
fore, has jurisdiction, and is compétent to protect and enforce the ob- 
ligations and rights of the several parties, and the motion to remand 
must therefore be denied. 

I think it may be safely said that, while the "affidavit and pétition" 
contain matters which are unnecessary and constitute surplusage, the 
fact of such surplus matter would not change the nature of the cause 
of action and enlarge the scope of the pleading, if the necessary es- 
sential éléments are lacking upon which to predicate a receivership, 
independent of any remédiai statutory agency which may be incident 
to the original proceeding. The statute of Washington (section 1026, 
Rem. & Bal. Code) provides : 

"When a temporary mandate has been Issued and dlrected to any • • * 
corporation * * * upon whom the wrlt has been personally served, has, 
without just excuse, refused or neglected to obey the same, the court may 
* * • Impose a fine not exceeding $1000. In case of perslstence In a re- 
fusai * * • the court may order the party to be Imprlsoned * • * 
and may make any orders necessary and proper for the complète enforcement 
of the wrlt." 

The duties and powers of the court by this section are clearly de- 
fined and limited. The issue is the refusai, without excuse, to comply 
with the order of the court. Upon the adjudication of that issue 
foUows the penalty. The penalty is limited by the statute, which is 
a fine of not to exceed $1,000. That disposes of the issue. If, after 
this has been disposed of by the court, and the refusai continues, and 
the matter is presented to the court, a new and distinct issue is raised. 

1 Sections 1014, 1015, Rem. & Bal. Code of Washington ; State ex rel. 
Bridgeton v. Brldgeton & Millvllle Traction Oo., 62 N. J. Law, 592, 43 Atl. T15, 
45 L. B. A. 837 ; Ploasantvllle v. Atlantic City & Suburban Traction Co., 75 
N. J. Law, 279, es Atl. 60 ; Bartlesvllle Water Co. v. Bartlesville (0kl.) 150 
Pac. 118; Oklahoma Natural Cas Co. v. State of Oklahoma (OUI.) 150 Pac. 
4T5 ; Seymour Water Company v. City of Seymour, 163 Ind. 120, 70 N. E. 514 ; 
State ex rel. City of Marlon v. Marlon L. & H. Co., 174 Ind. 622, 92 N. E. 731 ; 
State ex rel. Milwaukee v. Mllwaukee Electric Ry. & Llghting Co., 144 Wis. 
.386, 129 N. W. 623, 140 Am. St. Rep. 1025; State ex rel. Lewis v. Hodge, 90 
Wash. 487, 156 Pac. 404; Railroad Commission v. Saline River Ry. Ce, 119 
Ark. 239, 177 S. W. 896. 

2 Rosenbanm v. Bauer, 120 TJ. S. 450, 7 Sup. Ct. 633, 30 L. Ed. 743 ; Smith 
V. Bourbon County, 127 V. S. 106, 8 Sup. Ct. 1043, 32 L. Ed. 73 ; Louislana v. 
.Tumel, 107 U. S. 711, 2 Sup. Ct. 128, 27 L. Ed. 448; City of Columbus t. Xenla 
R. R, Co. (O. C.) 48 Fed. 626; State of Ind. ex rel. City of Muncle v. Lake Brie 
& W. By. Co. (C. C.) 85 Fed. 1; Cœur d'Alêne Ry. & Nav. Co. v. Spaldlng, 93 
Fed. 280, 35 C. C. A. 295; Mystic Mllling Co. v. CM. & St. P. Ry. Co. (C. 
C.) 132 Fed. 289; Western Union Tel. Co. v. State, 165 Ind. 492, 76 N. E. 100, 
.'ï li. R. A. (N. S.) 153, 6 Ann. Cas. 880 ; State v. Flannelly, 96 Kan. 833, 154 
Pac. 235 ; Hager v. New South Brewing Co. (Ky.) 90 a W. 608. 
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This new issue must then be tried by the court to détermine what tha 
fact is, and the court may fix a penalty upon the second issue pre- 
sented, which may be imprisonment and may be such further order 
as the court may deem necessary. The prayer in the "affidavit and 
pétition," as akeady noted, is that, in addition to punishment as and 
for contempt of court for failure to comply with the mandate of this 
court, "the court appoint a receiver," indicating in the mind of the 
pleader that the purpose was to bring the action as a mandamus pro- 
ceeding, and the inclusion of the words "appointment of a receiver," 
in addition to the penalty provided, is an expressed désire of the plead- 
er as to the interprétation to be placed upon the words of the text of 
the statute, "such other orders." This must be concluded, I think, 
f rom the absence of other necessary allégations in the pétition to state 
f acts upon which to f ound a receivership. The pleading does not con- 
tain the requisites of pleading, and lacks the jurisdictional process 
prescribed for the commencement of a civil action. 

Kelly V. Grand Circle, Women of Woodcraft (C. C.) 129 Fed. 830, 
decided by Judge Hanford, I think, is "on ail fours" with this case. 
In that case the relator, in addition to asking the restoration of certain 
rights of which she had been deprived, prayed compensation for dam- 
ages in the sum of $11,000, and tiie court said : 

"tinder this statute [section 1026, supra] the right to reeover damages Is 
made dépendent upon a rlght to hâve a • * * wrlt of mandamus. Hence 
a case commenced as a spécial proceeding cannot be converted into an ordinary 
civil action to reeover damages by repleading, and severance of the demand for 
damages from the application for a writ of mandamus. The case is not an- 
Clllary to any other case of which this court has aequired jurlsdlction, but is 
an original Independent case, not cognizable in this court, because It 1» not 
a suit of a civil nature at common law or In equity." 

It is said that Judge Hanford, in the case of State of Washington 
oa the Relation of the City of Tacoma, Plaintiff, v. Tacoma Rail- 
way & Power Company, Défendant, and J. F. Fitch, Lorenzo Dow, 
Joe T. Mitchell, P. G. Hubble, and Peder Jensen, Interveners, 244 
Fed. 989, did retain jurisdiction of a mandamus proceeding commenc- 
ed in the state court and removed to the fédéral court. From an ex- 
amina tion of the copy of the opinion produced in court, I find the 
action is readily distinguishable from the former case and the instant 
case. The court in the Tacoma Case, said : 

"The grounds of complaint are neglect and refusai to render the services of 
a common carrier in accordance with the gênerai prlnclples of law, and in the 
aischarge of the obligation assumed by contract. In other words, the powers 
of the court of equity are invoked to compel the spécifie performance of a 
contract." 

And it further said : 

"As the real object is to secure an adjudication of the controversy which by 
law the défendant la entltled to hâve âdjudicated In this court, and as the 
powers and process of this court are ample to protect and enforce the rights 
and obligations of ail of the parties, the motion to remand must be denied." 

In the Tacoma action the writ was sought — 

"t© compel the holder of the street rallway franchise to operate the cars on 
tme of Its Unes, so as to render adéquate service, for the compensation of a 
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single fare of five cents for each passenger carrled for a single «mtlnnous 
trip from any part of the clty to the terminus ot sald Unes." 

The object was not the opération of the line, but the enforcement 
of a condition that passengers should be carried for a certain amount, 
and it seems to me, clearly, the facts, it must be presumed, ail ap- 
pearing in the record, the contrary not appearing, that the action was 
to détermine the contractual rights of the parties, rather than to com- 
pel the opération of a public utility. 

In the instant case the only issue presented is whether there is just 
excuse for not operating the railway. When that issue is settled, if 
it is found that there is just excuse, the matter ends; if there is not 
just excuse, the penalty is fixed by statute at not to exceed a fine of 
$1,000. No contractual relations or interests are sought to be adjudi- 
cated, and the only time when the matter of further punishment may 
be considered is when there is subséquent conduct, after the issue in 
the first instance has been disposed of ; and that is left, likewise, with 
the discrétion of the court, but with express power to imprison the 
party and make "such other orders" as may be deemed necessary. 

It is strongly urged by the défendant that this matter should be 
considered as an application for a mandatory injunction, or a receiv- 
ership, and as such it should be held by the court to be a civil action 
of an équitable nature, and within the jurisdiction of this court, and 
numerous authorities are cited' which, it is contended, support this po- 
sition. 

I cannot arrive at this conclusion from any viewpoint from which 
the subject can be approached. There is nothing upon the face 
of the pleading which would indicate such a thought in the mind of 
the complainant. The substance and efïect of the entire record is 
mandamus.* There is an utter lack of allégations in the "affidavit and 
pétition" upon which to predicate such relief, and the authorities which 
are cited do not, in my judgment, support the contention. I am thor- 
oughly convinced that this is a mandamus proceeding and that this 

» Defendant's authorities: Western Union Tel. Co. t. Postal Tel. Co., 217 
Fed. 533, 539, 133 C. O. A. 385 ; Darragh v. Wetter Mfg. Co., 78 Fed. 7-14, 23 
C. C. A. 609; Leighton v. Toung (O. C. A. 8th Clr.) 52 Fed. 439, 442, S O. C. A. 
176, 18 L. R. A. 266; Atchlson, T. & S. F. Ey. Co. v. love (C. C.) 174 Fed. 59; 
Love V. Atchlson, T. & S. F. Ry. Co. (G. O. A. 8th Clr.) 185 Fed. 321, 322, 107 
C. C. A. 403 ; Sheffleld Furnace Co. v. Witherow, 149 U. S. 574, 575, 13 Sùp. 
et. 936, 37 L. Ed. 853; State ex rel. Brown t. McQuade, 36 Wash. 579, 584, 79 
Pac. 207; State v. Seattle Gas & Electric Co., 28 Wash. 488, 68 Pac. 946, 70 
Pae. 114 ; State ex rel. White t. Point Roberts Reef Flsh Ce, 42 Wash. 409, 
85 Pac. 22 ; Old River Rec. Co. v. Stubbs (Tex. Clv. App.) 133 S. W. 494 ; Seat- 
tle Electric Co. v. Snoqualmle Falls Power Co., 40 Wash. 380, 82 Pac. 713, 1 
L. B. A. (N. S.) 1032 ; In re I^nnon, 166 U. S. 548, 17 Snp. Ct. 658, 41 L. Ed. 
1110; Hoiland v. Ohallen, 110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52; State o." 
Wash. on rel. of City of Tacoma v. Ta coma Ry. & Power Co., 244 Fed. 9S9 (de- 
2ision of Judge Hanford) ; In re Jarnecke Dltch (0. C.) 69 Fed. 161, 163; 
Wiemer v. Louisville Water Co. (C. C.) 130 Fed. 251, 256 ; State ex rel. Rosbach 
V. Pratt, 68 Wash. 157, 158, 122 Pac. 987; Toledo, A. A. & N. M. Ry. Co. v. 
Penn. Co., 54 Fed. 730, 19 L. R A. 387 ; C, B. & Q. Ey. Co. y. Burlington O. 
B. & N. By. Co. (C. C.) 34 Fed. 481, 482, 483, 

* Old Biver Bec. Co. v. Stubbs (Tex. Clv. App.) 133 S. W. 494 ; Boardman v. 
Marshalltown Groc. Ce, 105 lowa, 445, 75 N. W. 343. 
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court has not jurisdiction, and, if any doubt did exist, it would be the 
court's duty to résolve it in favor of the state court which has un- 
doubted jurisdiction. Western Union Tel. Co. v. Louisville & N. R. 
Co (D. C.) 201 Fed. 932; Harley v. Firemen's Fund Insurance Co., 
245 Fed. 471, decided by this court October, 1913 ; Plant v. Har- 
rison (C. C.) 101 Fed. 307; Kelly v. Virginia Bridge & Iron Co. (D. 
C.) 203 Fed. 566; Fitzgerald v. Mo. Pac. Ry. Co. (C. C.) 45 Fed. 812; 
Johnson v. Wells Fargo & Co. (C. C.) 91 Fed. 1; Groel v. U. S. 
Elec. Co. (C. C.) 132 Fed. 252. 
The motion to remand is granted. 



In re AMERICAN PAPER CO. 

(District Court, D. New Jersey. August 8, 1917.) 

Bankbuptct ®=326 — Set-Offs and CoTiNTEaicLAiMS — "Any Debtob of the 
Banketjpt." 

Bankr. Act July 1, 1898, c. 541, S 14c, 30 Stat. 550 (Comp. St. 1916. § 
9598), provides that the confirmation of a composition shall discharge the 
bankrupt from hls debts other than those agreed to be pald by the terms 
of the composition and those not aflfected by a discharge. Section 68a 
(Comp. St. 1916, § 9652) provides that, In ail cases of mutual debts or 
mutual crédits, the account shall be stated, and one debt set ofT agalnst 
the other. Section 68b provides that a set-ofif or counterclalm shall not 
be allowed In favor of any debtor of the bankrupt whlch Is not provable 
agalnst the estaté. Section 17 (Comp. St. 1916, § 9601) provides that a 
discharge shall not release provable debts not duly scheduled in time for 
provlng and allowance, wlth the name of the creditor, if known, unless the 
credltor had notice or actual knowledge. The H. Co. held notes of a paper 
Company, and the paper company held notes of the H. Co., vchich It ne- 
gotlated to third parties and secured by Its owni bonds. Both companles 
■were adjudlcated bankrupts, and the H. Co. offered a composition, which 
was conflrmed, and the third parties holding the notes negotiated by the 
paper company received the composition payment. They then proved the 
balance of the debt agalnst the paper company, and to protect its bonds 
It pald the balance. The H. Co. flled claims on the notes of the paper com- 
pany, and it sought? to set off such notes of the H. Ck). Held, that thèse 
notes, having been once proved and having partlclpated In the composition 
settlement, could not again be allowed agalnst the H. Ce, and were not 
available as a set-ofC; the contention that "any debtor of the bankrupt" 
referred to the H. Co., and not to the paper company, being without ment. 

In Bankruptcy. In the matter of the American Paper Company. 
On review of an order of the référée disallowing a set-off, based up- 
on claims in the hands of third persons discharged by a composition 
settlement. Pétition dismissed. 

Philip Carpenter, of New York City, for respondent. 
McDermott & Enright, of Jersey City, N. J., for trustée. 

DAVIS, District Judge. The American Paper Company, herein- 
after called the Paper Company, bankrupt in the above-stated cause, 
was indebted to the George F. Hills Company, hereinafter called the 
Hills Company, in the sum of $16,713.74, evidenced by certain notes, 

C=>For otber canei s«« luu* topic & KEY-NUMBER In ail K«7-Numl>er«d Dlgciti A Indues 
243 F.— 48 
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and the Hills__ Company was indebted to the Paper Company in the 
sum of $18,651.76, evidenced by certain notes, which the said Paper 
Company indorsed and negotiated to third parties and secured to a 
large extent the payment thereof by its bonds. July 10, 1914, the Pa- 
per Company was adjudicated a bankrupt. In the spring of 1915 a pé- 
tition in bankruptcy was filed by the Hills Company in the Southern 
district of New York. A composition was offered by the company, and 
on June 25, 1915, the composition was confirmed, and 20 cents on the 
dollar was paid by the said Hills Company. The third parties to whom 
the Hills Company notes had been negotiated by the Paper Company 
proved the notes in question against the Hills Company and received 
the 20 cents thereon, leaving an unpaid balance of $14,923.81. They 
retained the notes, however, and proved them against the Paper Com- 
pany on its indorsement, and filed the said claims on July 10, 1915. On 
the same day, which was the last day that said claims could be filed, 
the Hills Company filed, through its assignée, Charles R. McBride, 
claims against the Paper Company for the said $16,713.74. In order to 
protect the bonds of the Paper Company, the trustée in bankruptcy 
thereof purchased said notes from the third parties to whom they had 
been negotiated, paying therefor 80 per cent, of the face value thereof ; 
20 per cent, having been received by the holders from the Hills Com- 
pany. The trustée sought to set oflf this amount, $14,923.81, against 
the claims of the Hills Company. The référée made an order disallow- 
ing the set-oflf, and the said order is bef ore this court for review. 

The disallowance was based upon sections 14c and 68b of the Bank- 
ruptcy Act of 1898. The référée held that the Hills Company had been 
discharged by the confirmation of the composition from its obligations 
upon the notes which it had given tô the Paper Company, and, being 
so discharged, the claims are not provable again against the estate of 
the Hills Company, and so cannot be used as a set-ofï. The first sec- 
tion of the act ref erred to provides that : 

"The confirmation of a composition shall discharge a bankrupt from his 
debts, other than those agreed to be paid by the terms of the composition and 
those not affected by a discharge." 

The second section provides that: 

"A set-off or counterclaim shall not be allowed in favor of any debtor of 
the bankrupt which (1) is not provable against the estate." 

The trustée, on the other hand, bases his right to a set-off on section 
68a of the act, which provides that : 

"In ail cases of mutual debts or rtfutual crédits between the estate of a 
bankrupt and a creditor the aceount shall be stated and one debt shall be set 
oflf against the other, and the balance only shall be allowed or paid." 

He claims that section 68b is inapplicable, because section 17 of the 
act provides that — 

"a discharge in bankruptcy shall release a bankrupt from ail of his prova- 
ble debts, except such as * * * (3) hâve not been duly scheduled in tlme 
for proof and allowance, with the name of the creditor, if known to the bank- 
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rupt, unless such creditor had notice or actual knowledge of the proceedlngs 
lu bankruptcy," etc. ; 

— that "any debtor of the bankrupt," mentioned in section 68b, refers 
in this case to the Hills Company, and not to the Paper Company ; that 
the Paper Company had no claim against the Hills Company on the 
notes sought to be used as a set-off at the time of the bankruptcy of 
the Hills Company in the Southern district of New York, because thèse 
notes had not been proved ag'ainst the Paper Company on account of 
its indorsement until after the confirmation had taken place. The 
question of whether or not the notes may be used as a set-off dépends 
upon whether the liability of the Hills Company was absolutely dis- 
charged for ail purposes and against everybody when they were proved 
and participated in the composition settlement of that company. If the 
liability was so discharged, the set-ofï should not be allowed, and sec- 
tion 68a does not apply, because there were no longer "mutual debts" 
or "mutual crédits" between the Hills Company and the Paper Com- 
pany ; the debt of the Hills Company having been discharged and no 
longer provable against its estate in bankruptcy. 

I am not referred to any case sustaining, in my opinion, the conten- 
tion of the trustée, and I hâve not been able to find any case directly 
in point. He refers to the case of Morgan v. Wardell, 178 Mass. 350, 
59 N. E. 1037, 55 L. R. A. 33 ; but that case is not authority for his 
contention. It stands for the proposition that, upon the dissolution of 
the partnership between Dillon and Wardell, Dillon covenanting to 
assume the liabilities and save Wardell harmless therefrom, but not 
keeping his agreement, Wardell may set off in a plenary proceeding the 
amount which he had to pay on account of said liabilities of the part- 
nership, in an action by Morgan, trustée of Dillon, to recover for mer- 
chandise purchased by Wardell f rom Dillon after the dissolution. That 
is not the problem presented by this case. The trustée is in error in 
his contention that "any debtor," of section 68b, does not refer to the 
Paper Company. 

The liability of the Hills Company on the notes in question in the 
hands of third parties was absolutely discharged when those claims 
were proved and participated in the composition settlement. "A com- 
position restores the estate to the bankrupt, f rees him f rom ail his 
debts provable and dischargeable in bankruptcy, and distributes among 
his creditors the amount the bankrupt is required thereby to pay for 
the ransom of his estate." Remington on Bankruptcy (2d Ed.) § 2346. 
The claims based upon those notes, having been once proved and having 
participated in the composition settlement, cannot again, in the hands 
of the indorsers thereof, be proved and create a new liability on the 
part of the Hills Company. Such a construction of section 14c would 
be contrary to the plain provisions thereof, and would make that para- 
graph of the section in certain cases, meaningless, and would also be 
inéquitable. 

If the contention of the trustée prevails, the resuit would be that 
the claims against the Hills Company would be twice allowed against 
it, and the claims which the Hills Company has against the Paper Com- 
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pany allowed but once. This, in principle, would be inéquitable. The 
trustée, however, says, as a matter of fact, that it would work out 
equitably, because the Paper Company had to pay the third parties 
80 per cent, of the face value of the notes in order to secure them and 
redeem its bonds, which is a much larger percentage than the Hills 
Company will hâve to pay if the set-off is allowed. This may be so, 
but the position in which the Paper Company finds itself is due to its 
own transactions in negotiating the notes of the Paper Company. Had 
it not secured them with its bonds, it would not be in its présent pre- 
dicament. As it turned out, the company acted unwisely in putting 
up its bonds. This, however, was a matter with which the Hills Com- 
pany had nothing to do, and for which it is in no wise responsible. 
The trustée is asking that the Paper Company be relieved from the 
results of its improvident transactions by the application of an inéqui- 
table principle, and the violation of the plain provisions of a statute. 
AU that the Paper Company can ask is to be subrogated to the rights 
of the holders of the notes in accordance with the provisions of section 
57i of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 560 
[Comp. St. 1916, § 9641]). The holders exhausted their right of pro- 
cédure against the Hills Company on those notes when they were 
proved and participated in the composition settlement. 
It necessarily foUows that the pétition must be dismissed. 



In re WEIDHORN. 

(District Court, D. Massachusetts. March 8, 191T.) 

No. 23319. 

1. Bankruptcy ®=5224— Référée— Objections. 

Where a défendant in plenary suit In equlty flled with the référée In 
banliruptcy seasonal>ly objected to referee's jurisdictlon, he did not, by 
subsequently filing an answer to the merits, assent to the referee's ju- 
risdictlon. 

2. BaNKBUPTCT <g=224— REFEREE — JURISDICTION — "PkOCEEDINQ." 

Where an order of référence was made under General Order In Bank- 
ruptcy No. 12 (89 Fed. vil, 32 C. C. A. vli), provldlng that ail proceedlngs 
exrept as required by the act or General Orders to be before the judge 
shall be had before the référée, such order of référence did not, the word 
"proceedlng," as used In Banlir. Act July 1, 1898, c. 541, 30 Stat. 544, 
covering questions between the alleged banlsrupt and his creditors com- 
mencing with the pétition for adjudication and endlng with the discharge, 
and Includlng matters of administration generally, authorlze the référée 
to entertaln a plenary suit unllmited as to amount by the trustée agtilnst 
a thlrd party to recover property never in the custody of the bankruptcy 
court for the word "proceedlng," as used In the General Order, should be 
glven the same meaning as when used in the act, and furthermore the or- 
der of référence could hardly be construed as a délégation of ail of the 
court's équitable powers. 

[Ed. Note. — For other définitions, see Word a and Phrases, First and 
Second Séries, Proceedlng.] 

e=>For other cases see same toplc & KBY-NUMBBK lu ail Key-Numbered Dlgests & Indexe» 
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In Bankruptcy. In the matter of the bankruptcy of J. Herbert 
Weidhorn. The trustée filed with the référée a bill of complaint 
against one Léo Weidhorn. On proceedings to review the referee's 
order. Order vacated. 

Swift, Friedman & Atherton, of Boston, Mass., for trustée. 
Wilham M. Blatt, of Boston, Mass., for Léo Weidhorn. 



MORTON, District Judge. This case présents an important ques- 
tion as tO' the jurisdiction of the référée. From the certificate it ap- 
pears that, more than four months before the institution of bankruptcy 
proceedings, the bankrupt had conveyed property to his brother, Léo 
Weidhorn. There is no question but what, at the tinie of the bank- 
ruptcy, this property was in the exckisive possession of the brother 
under an actual claim of ownership. The trustée in bankruptcy filed 
with the référée what is called a "bill of complaint" against Léo ; it 
is in form and substance a well-drawn bill in equity, alleging that th© 
conveyances in question from the bankrupt to the respondent were in- 
valid, because made in f raud of creditors, under the statute of Elizabeth 
and Bankr. Act, § 70a (Comp. St. 1916, § 9654). Upon the filing of 
this bill the référée directed that a subpœna issue under the equity 
rules of this court, and also issued a temporary injunction, as prayed 
for, restraining the transfer of the property pendente lite. The sub- 
pœna was in the usual form of those used in this court, except that 
it directed the défendant to appear before said court "sitting in bank- 
ruptcy," and notified the défendant to file his answer "in the referee's 
clerk's office." It was signed by one of the deputy clerks of this court, 
and bore the teste and seal of the court. The bill was filed only with 
the référée, and no order was made in the proceedings, except by him. 

[1] The respondent seasonably objected to the jurisdiction of the 
référée, and afterwards filed an answer to the merits. By so doing, he 
did not assent to the referee's jurisdiction. Louisville Trust Co. v. 
Comingor, 184 U. S. 18, at page 26, 22 Sup. Ct. 293, 46 L. Ed. 413. 
The référée proceeded to hear and détermine the merits of the con- 
troversy, and entered a final decree against the respondent, declaring 
the several mortgages or bills of sale in question to be void, and order- 
ing the surrender of the goods in question to the trustée, and an ac- 
count. Both the jurisdictional question and the merits of the case are 
certified for review. 

The proceedings are in no sensé summary, nor are they so regarded 
either by the référée or by the parties. The referee's décision is that 
a trustée in bankruptcy may proceed before a référée by plenary suit, 
unlimited as to amount, to recover property never in the possession of 
the bankruptcy court. 

[2] The duties of the référée do not begin until the case bas been 
referred to him; and his jurisdiction, therefore^ includes only such 
parts of the bankruptcy jurisdiction of the District Court as are car- 
ried by the référence. The order of référence was made under Gen- 
eral Order 12 (1), which provides as follows : 
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"And thereafter ail proceedings except sueli as are required by the act or 
thèse General Orders to be before the judge shall be had before the Référée." 
89 Fed. vii, 32 C. C. A. vil. 

If the référée has jurisdiction of the présent suit, it must be be- 
cause it is covered by the words, "ail proceedings" in this Order. 

"Proceedings" has, in bankruptcy, a well-recognized technical mean- 

ing. It has been defined under section 24 as : 

"Covering questions between the alleged bankrupt and his ereditors, as 
such, commencing with the pétition for adjudication, ending with the dis- 
charge, and including matters of administration generally, such as appoint- 
ment of receivers and trustées, sales, exemptions, aliowances and the lilîe, to 
be disposed of summarily, ail of whieh naturally oceur in the settlement of 
the estate." Baker, J., In re Friend, 134 Fed. 778, 67 C. C. A. 500 (C. G. A. 
7th Cir.). 

It does not ordinarily include suits by the trustée against third per- 
sons. The word is frequently used in the General Orders, always, I 
think, in the same sensé (e. g., in the preamble, and in Orders 1, 4, 5, 
8, 21, 35 [89 Fed. iv, 32 C. C. A. iv]) ; when it is intended to refer ta 
suits in equity or actions at law they are distinctly specified (General 
Order 37 [89 Fed. xiv, 32 C. C. A. xiv]). It seems to me that "proceed- 
ings," in the Order under discussion, is used in its established mean- 
ing as applied to bankruptcy matters, and that it does not include suits 
brought by the trustée against third persons in respect to property not 
in the custody of the bankruptcy court. 

If the order of référence be construed as broadly as the plaintifï 
desires, it is questionable whether it would be valid. It would amount 
to a peculiar délégation of the gênerai equity powers of the court, 
the exact limits of which, territorial or otherwise, it is not easy to un- 
derstand. If it be regarded as covering ail controversies to which the 
trustée in the case referred might be a party — which is the view of the 
référée, as I understand it — the efïect is to create a new court having 
concurrent jurisdiction in equity with the state courts, and possibly 
with the District Court, as to cases in which a certain person, viz. 
the trustée in bankruptcy of the estate referred, may be a party. 

In In re Steuer, 5 Am. Barikr. R. 209, 104 Fed. 976 (D. C. Mass.), 
where a plenary suit of this character was heard before the référée 
without objection, Judge Lowell, with "great doubt," held that the 
District Court had jurisdicion to make a decree in favor of the com- 
plainant; and he ordered that the decree issue as if made originally 
by the judge, and not simply as an affirmance of the decree of the 
référée. It seems that, if the objection had been seasonably taken 
and insisted upon, as it was in this case, a différent resuit would hâve 
been reached. In In re Carlile, 29 Am. Bankr. R. 373, 199 Fed. 612 
(D. C. N. C), in In re Walsh Bros. (D. C. la.), 163 Fed. 352, and in 
In re Overholzer, 23 Am. Bankr. R. 10 (an able opinion by the réf- 
érée), it was explicitly held that the référée did not hâve jurisdiction of 
a plenary suit of this character. The weight of opinion among the 
text-writers is in the same direction. Remington on Bankruptcy (2d 
Ed.) §§ 545 and 1695, collecting cases; Loveland on Bankruptcy (4th 
Ed.) § 37. Collier on Bankruptcy (lOth Ed.) p. 595, says that the 
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-question is doubtful, "and there are instances where such jurisdiction 
bas been asserted and fully sustained by the District Court," but the 
cases cited do net support the statement. In In re O'Brien, 21 Am. 
Bankr. R. 11, Référée Olmstead, in this district, took jurisdiction of a 
plenary suit and appointed receivers, but it was donc by agreement o£ 
the respondents. In In re Shults & Mark, 11 Am. Bankr. R. 690, the 
référée held in a long opinion that under a spécial rule in that district 
he had jurisdiction against objections thereto. It is the only express 
décision in the plaintifï's favor which bas been brought to my atten- 
tion. 

It seems to me that, both upon the better reasoning and upon the great 
weight of authority, the référée has no jurisdiction of plenary suits of 
this character. Tbey often involve very substantial amounts — in this 
case, for instance, from $7,000 to $12,000— and I think they should 
be filed, like other suits in equity, in the District Court, or in the prop- 
er State court. 

There must be an order vacating the referee's decree and dismissing 
the bill, with costs as taxed in an equity suit in this court. 



TJNITED STATES v. RIVER SPINNING CO. 

(District Court, D. Rhode Island. July 18, 1917.) 

No. 1271. 

1. Aliens <g=»56 — Immigration — Conteact Laborebs. 

Under Act Feb. 20, 1907, 34 Stat 898, c. 1134, declarlng that laborers 
induced or solicited to migrate to this country by otters or promises of 
employment, or in conséquence of agreements, oral, written, or printed, 
express or Implled, to perfonn labor in this country, shall not be ad- 
mitted, and Imposlng a penalty upon one knowlngly asslstlng, encouraglng, 
or soliciting the immigration or Importation, an actual migration into or 
entry into the territory of the United States is necessary to warrant a 
recovery of the penalty, and, where such laborers were rejected at the 
port of entry, no such penalty can be recovered. 

2. Aliens <g=40 — Immigration — Construction of Statute. 

In construlng Contract Labor Act Feb. 20, 1907, the strict construction 
adopted by the Circuit Court of Appeals for the circuit in which the Dis- 
trict Court was loeated should be followed. 

At Law. Action by the United States against the River Spinning 
Company to recover penalties for violation of the Contract Labor Lavi^. 
On demurrer to the déclaration. Demurrer sustained. 

Harvey A. Baker, U. S'. Dist. Atty., of Providence, R. I. 
Edwards & Angell, of Providence, R. L, for défendant. 

BROWN, District Judge. This is an action of debt for penalties 
for alleged violation of the contract labor provisions of Act Feb. 20, 
1907, c. 1134, 34Stats. 898. 

[1] The principal ground of demurrer is that the déclaration does 
not allège that the aliens actually migrated into or entered into the ter- 

<e=»Por other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgest» & ladezn 
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ritory of the United States. This raises an important question of sub- 
stance, upon wiiich there is some disagreement of the décisions. It is 
alleged tliat the aliens — 

"did attempt and try to migrate Into the United States but were at the point 
of enti'y into the United States, to vvit, Newport, state of Verniont, re.iected as 
alien contract laborers, hy a board of spécial inquiry of the Immigration Serv- 
ice of the United States." 

In United States v. Ju Toy, 198 U. S. 253, 263, 25 Sup. Ct. 644,' 646 
(49 L. Ed. 1040), it was said : 

"The petitloner, although physically within our boimdarles, is to be regarded 
if if he had been stopped at the limit of our jurlsdlctlon and kept there 
while his right to enter was uuder debate." 

The déclaration does not in ternis allège an entry into the United 
States, and, if taken with the doubtful implication of a temporary prés- 
ence of the aliens at Newport, Vt., at the time of rejection, would yet 
f ail to allège an actual migration into the United States. According to 
several décisions the alien must hâve actually migrated into the United 
States in order to give a right of action for the penalty. In United 
States V. Craig (C. C. 1886) 28 Fed. 795, 799, 800, this question was 
carefully considered by District Judge Henry B. Brown, afterwards 
Justice of the Suprême Court. This décision was followed in United 
States V. Bornemann (D. C.) 41 Fed. 751 ; United States v. Gay (C. C.) 
80 Fed. 254. 

In Darnborough v. Joseph Benn & Sons, Inc., 187 Fed. 580, 582, 109 
C. C. A. 270, 271, it was said in the opinion of the Circuit Court of Ap- 
peals for this circuit, construing the act: 

"The défendant, therefore, is not charged in the déclaration with any viola- 
tion of section 4 for whlch a i)enalty can be recovered, unless, in addition 
to the charge th&t an alien' s immigration has been assisted, encouraged, or 
solicited, there is also a charge either that the immigration was by reason 
of an offer, solicitation, promise, or agreement to or with him, or that the 
immigration was in order that he might perform labor or service by reason 
of an offer, solicitation, promise, or agreement to or with him." 

I hâve italicized the words "an alien's immigration" and "the immi- 
gration" to emphasize the fact that the words of the statute, "by 
knowingly assisting, encouraging or soliciting the migration or impor- 
tation," were taken to refer to an actual and completed migration or 
importation. This, in my opinion, is the proper construction of the 
act. The penalty is incurred only when the migration or importation 
is a completed fact. 

Had it been the intent to impose a penalty for assistance, encourage- 
ment, or solicitation of a person who did not in fact migrate, or for at- 
tempts to induce a perSon to do what was not in fact donc, dififerent 
phraseology would seem to hâve been necessary. To assist, encourage, 
or solicit a person, in order that he may form an intention to migrate, 
which intention is not carried out, is in substance a dififerent thing 
from inducing, causing, or assisting to cause an actual importation or 
migration. 

The case of United States v. N. Y. Cent. & H. R. R. R. Co. (D. C.) 
232 Fed. 179, takes the contrary view. In that case there was no ac- 
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tuai immigration or importation of any person. While it miglit be said 
that the aliens were solicited to immigrate, it could not with précision 
be said that "the importation or migration of any contract laborer" 
had been assisted, encouraged, or solicited, for there was no such im- 
portation or migration. The learned judge was of the opinion that, in 
construing the word "solicit," it must be given "its only meaning and 
that does not include or imply a successful solicitation." 

But no one of the words "assist," "encourage," or "solicit," in itself 
implies success ; nor does either word imply nonsuccess. The con- 
struction must be sought by reading the text as a whole. 

In section 2 (Comp. St. 1916, § 4244), contract laborers are defined 

as persons — 

"who liuve boon iiidueed or solicited to inij^rate * * * b.y offier.s or promise 
of eirii)lo.viuenl-, or in c<jiisei|iieiice of îisreeinents, oral, written or printed, e.K- 
press or iiiijjliod. to perfonn labor lu tins country of auy kind," ete. 

In United vStates v. Craig (C. C.) 28 Fed. 799, it is said ; 

"* * * We rliiiik that if, after haviiig entered into tlu; contract, the 
alieii lal.orer siiould refuse to earry it ont by iiiigi'atinj;, tho otïeuse would 
Ilot be co!ui)lete, and the action conld not be siistaincd." 

This is according to the weight of authority and seems the more rea- 
sonable view of the pénal provisions of section 5 of the act (Comp. St. 
1916, § 4250). 

The purpose of the act is exclusion. Section 2 defines the classes of 
aliens to be excluded by the immigration ofiicers of the United States. 
When the immigrant appears before them bis status as a contract la- 
borer is determined as of that time by an inc|uiry into the cause of his 
coming. If, though solicited, he does not attempt to migrate, or if, at- 
tempting to migrate, he is stopped at the border as a person not entitled 
to enter the country, the purpose of the statute, exclusion, is not de- 
feated. Upon the happening of a deimed event, however, "the migra- 
tion or importation of any contract laborer into the United States,'' 
the purpose of the statute, exclusion, is def eated ; and if this is brought 
about or contributed to by a défendant he incurs a large penalty — the 
sum of $1,000, for each contract laborer. 

That it was intended to impose so large a penalty for a mère solicita- 
tion which was unsUccessful and did not actually resuit in any attempt 
to migrate is a conclusion not warranted by the terms or purpose of the 
act. Nor is it conceivable that it was intended to give to an alien who 
had been solicited but had not acceded to the solicitation, and had made 
no attempt to enter the country, a right of action to recover a penalty 
of $1,000. This, however, would seem to follow from the con- 
struction of the statute adopted in United States v. N. Y. Cent. & H. 
R. R. R. Co. (D. C.) 232 Fed. 179. This results, as it seems to me, 
from a failure to give due effect to the exact language of the statute, 
and from the assumption that the mère solicitation of a person is the 
same as having assisted, encouraged, or solicited an actual event de- 
fined by the statute as "the migration or importation of any contract 
laborer into the United States." 

As the statute refers to the event — i. e., the migration — as a thing 
assisted, encouraged, or solicited, it Is not permissible to substitute for 
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this the solicitation, encouragement, or assistance of a person towards 
something which always remained in intention, and was not donc. The 
différence is substantial. 

Though some of the reasons stated in United States v. Craig (C. C.) 
28 Fed. 795, are debatable, I am of the opinion that the construction of 
the act is right. It is well supported by good authority. 

[2] Even were there a fair doubt of the meaning of the statute, the 
défendant would still be entitled to the benefit of the rule of strict con- 
struction which is apphcable to this statute, according to the opinion of 
the Circuit Court of Appeals for this circuit in Darnborough v. Joseph 
Benn & Sons, 187 Fed. 580, 583, 109 C. C. A. 270. 

As my opinion goes to the merits, it is unnecessary to dwell upon 
other points raised. 

Demurrer sustained. 



TJNITED STATKS v. AH HUNG. 
Plstrict Court, B. D. New York, June 27, 1W7.) 

1. Poisons ©==2 — Statutes — Validity. 

Act Jan. 17, 1914, c. 9, § 2, 38 Stat. 275 (Comp. St. 1916, § 8801), wMcb 
supplanted Act Feb. 9, 1909, c. 100, i 2, 35 Stat. 614, déclares that im- 
portation of smoking opium shall be unlawful, that the importation, con- 
cealment, receipt, or sale of opium known to hâve been Imported contrary 
to law shall expose the person deallng therewlth to punlshment, and that 
possession of opium shall be deemed sufflclent évidence to authorize 
conviction unless the défendant shall explain possession to the satisfaction 
of the jury. Section 3 of the same act déclares that after July 1, 1913, 
ail smoking opium found In the United States shall be presumed to hâve" 
been imported after the law Act Feb. 9, 1909, went into effect. Held that, 
in view of the power of Cougress over commerce forelgn and interstate, 
such law Is constitutional. 

2. Poisons ®=34 — Statutes — Validity. 

Défendant was chargea with the wlllful and conscious concealment of 
smoking opium vrith knowledge that it had been imported contrary to 
law. Harrlson Act Dec. 17, 1914, c. 1, § 8, 38 Stat. 789 (Comp. St. 1916, 
§ 6287n), relating to the possession of opium and coco leaves and thelr 
derivatives, and to the dlspensation of such drugs, déclares that it shall 
be unlawful for any person not reglstered to hâve in his possession such 
drugs. Held that, though the latter section was construed to relate only 
to drugs speclfied In the registratlon provision, and though mère posses- 
sion of an article injurious to health will not render a person llable undcr 
fédéral statute unless some constitutional basis for the statute glves the 
United States the right to regulate upon the subject, nevertheless accused, 
having possession of such opium though he obtained It from a source hav- 
ing no apparent connection with any drug importation, Is liable under Act 
Jan. 17, 1914, §| 2 and 3, unless he can rebut the presumption of unlaw- 
ful importation. 

3. Cbiminal Law <S=î95 — Jtjeisdiction of Fedebal Court. 

The jurisdlction of the fédéral courts over a prosecution against one 
eharged with the unlawful possession of smoking opium is not exclusive, 
and, where he appeared to hâve obtained it from a source having no 
apparent connection with direct Importation, the United States district 
attorney may allow the offense to be dealt with under the state health 
statutes. 

e=9Far other cases eee same topjc & KEY-NUMBEB in ail Key-Numbered Olgests A Indexei 
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At L,aw. Ah Hung, alias Harry Wing, was charged with crime, 
and défendant made objections to the jurisdiction. Objection over- 
ruled, and défendant required to plead. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y. 
Amy Wren, of Brooklyn, N. Y., for défendant. 

CHATFIELD, District Judge. Objection has been raised to the 
exercise of jurisdiction under the fédéral Constitution, and claim is 
made that the jurisdiction of the state statute is exclusive. 

[1, 2] Chapter 100, Act Feb. 9, 1909, 35 Stat. p. 614 (Comp. St. 
1916, §§ 8800-8801f), provides that ail importation of opium shall be 
unlawful, but allows importation of other than smoking opium for 
jTiedicinal purposes under régulations. It provides that importation, 
concealment, receipt, or sale of opium known to be imported contrary 
to law makes the opium contraband, and the person subject to punish- 
ment. It provides that possession shall be presumptive évidence suf- 
ficient to authorize conviction unless the possession is explained to the 
satisfaction of the jury. 

Chapter 9, 38 Stat. p. 275, Act Jan. 17, 1914, adds certain sections, 
but does not change the foregoing. Section 3 as added provides that 
smoking opium found after July 1, 1913, shall be presumed to hâve 
been imported after April 1, 1909, and the burden of proof is on 
the accused to rebut the presumption. Section 4 has to do with pos- 
session on a vehicle or vessel bound for the United States, unless the 
opium is reported to the master. Section 8 makes the vessel liable if 
the opium is found on the vessel and not shown by the manifest. 

The Act of December 17, 1914, 38 Stat. p. 785 (Harrison Law), 
provided, under section 8 (Comp. St. 1916, § 6287n), that it should 
be unlawful for any person not registered to hâve in his possession 
"such drugs." The varions cases under this statute, which sought 
to make mère possession of opium an absolute offense, were decided 
because of the difficulties presented in cases brought under the laws 
which had previously been passed, but in the case of U. S. v. Jin Fuey 
Moy, 241 U. S. 394, 36 Sup. Ct. 658, 60 L. Ed. 1061, the Suprême 
Court of the United States held that the words "such drugs" referred 
only to those specified under the registration section, and that the pre- 
sumptive évidence of possession justified conviction only for such pos- 
session as would be légal under the registration or prescription sec- 
tions. 

The présent case charged willful and conscious concealment of smok- 
ing opium by the défendant, with knowledge that the opium had been 
imported into the United States contrary to law. It is laid under sec- 
tion 2 of the Act of January 17, 1914, being chapter 9 of the Laws 
of 1914. The provisions of this section are exactly the same as when 
passed in 1909, but we hâve in addition the provisions of section 3 
that the opium itself is presumed to hâve been imported illegally, and 
the burden of rebutting that presumption is on the défendant as well 
as the burden of explaining his possession so as to relieve himself of 
knowledge as to the importation. This leaves the défendant in the sit- 
uation of being liable to an accusation that he was in the possession of 
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material presumed to be contraband and presumed to hâve been brought 
into the country unlawfully, unless he can show either a certificate or 
clear chain of title and history of the article, carrying it back of a pos- 
sible contraband source. There seems to be no reason to hold that the 
law is unconstitutional. Brolan v. U. S., 236 U. S. 216, 35 Sup. Ct. 
285, 59 h. Ed. 544. 

The acts involved in this case are ail subséquent to the passage and 
existence of the statute of which the défendant must hâve had knowl- 
edge and by which he is bound. The efïect of the law is to put upon 
every person in the United States the burden of refusing to deal with 
what is upon its face contraband, unless he can show its innocent char- 
acter. If, under those circumstances, he takes into his possession an 
article which is thus labeled contraband, he commits a violation of the 
statute which renders him liable to punishment unless thereafter he 
can save himself by obtaining the proof which he should hâve required 
before purchasing the article. 

The basis of jurisdiction of the United States must be régulation of 
either interstate or foreign commerce. The charge of unlawful im- 
portation is therefore necessary to take the case out of the ordinary 
police régulation of a state. Mère possession of an article injurious 
to health would not render a person liable to a United States statute 
unless some constitutional basis for the statute gives the United States 
the right to regulate upon the subject. 

The Brolan Case, supra, disposes of the objection that the only 
United States jurisdiction is based upon the so-caJled presumption. 
See, also, U. S. v. Yee Fing (D. C.) 222 Fed. 154. 

As was said in the latter case, the défendant is dealing with some- 
thing which he knows is under the ban of the law, in the use of which 
he will be committing a crime which can be punished under the United 
States law unless he can show clearly an innocent history of the article 
which he is using and as to which he is made to undergo no hardship, 
if he be held in accordance with the laws which were in force at ail 
times du ring the transaction. It might take slight évidence to rebut 
the presumption and to leave the matter one which could be disp>osed 
of only under the state jurisdiction. 

[3] The fédéral jurisdiction is not exclusive. As in the case of 
the White Slave Act (Act June 25, 1910, c. 395, 36 Stat. 825 [Comp. 
St. 1916, §§ 8812-8819]), the existence of some real basis for the ap- 
plication of interstate commerce jurisdiction should be considered by 
those officers of the govemment on whom rest the responsibility for 
instituting prosecution. 

The cases should not be taken from the states and the jurisdiction of 
the United States made exclusive where Congress has not so legis- 
lated as to indicate that the jurisdiction of the United States is ex- 
clusive of that of the state. . N. Y. Cent. R. Co. v. Winfield, 37 Sup. 
Ct. 546, 244 U. S. 147, 61 L. Ed. 1045, and So. Pac. Co. v. Jensen, 37 
Sup. Ct. 524, 244 U. S. 205, 61 E. Ed. 1086, decided in the Suprême 
Court pf the United States in June, 1917. 

The présent case is evidently on the border line, in that the défend- 
ant has long been a résident of the United States, he obtained the opium 
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in question from a source that has no apparent connection with any 
direct importation, and his offense is of such a nature that it would 
be within the discrétion of the United States attorney to allow it to 
be dealt with under the health and pénal statutes of the state, regu- 
lating the welfare of the individual, rather than under interstate or 
foreign transportation of opium and its use as such. But jurisdiction 
over the case does exist, and if the man be brought into the United 
States court and does not rebut, to the satisfaction of a jury, the pre- 
sumption under which he comes within the United States law, sen- 
tence should be imposed in accordance with the gravity of the offense. 
The objection will be overruled, and the défendant required to plead.- 



FERRIER V. DE FRESE. 

(District Court, N. D. Georgia, N. D. July 9, 1917.) 

No. 51. 

1. LiBEL AND SLANDER <S=54.S — l'RlVILEOED COMMUNICATIONS — WHAT ArE. 

Where the consiilting englneer of n gas comiJany, eiigaged to straighteit 
eut its affairs, in re]il.v to a letter from tlie secretary of the RailroatJ 
Commission, reoomniendeci the président should lie required to resigu and 
a local man selected président, and stated that prepayment meters had 
been grossly mishandled, and Indicated a System of systematic steallng 
from the company, the metliod of reading the meters being autiquated and 
permittinfî fake readlngs, such statement was privileged, and cannot be 
deemed libclous. 

2. Libei. and Slander <g=)10i(5) — ^What Consïitutes — Charges. 

In such case, the statement cannot be deemed libelous, on the groimd 
that it charged the i)resident with dishonesty ; the engineer's Iptter being 
susceptible only of the construction that he recommended another should 
be substituted as président. 

At Law. Action by James Ferrier against S. E. De Frese. On de- 
murrer to the déclaration. Demurrer sustained, and leave given plain- 
tiff to amend. 

Maddox & Doyle, of Rome, Ga., for plaintiff. 

W. H. Payne, of Chattanooga, Tenn., for défendant. 

NEWMAN, District Judge. This is an action for libel, which is 
now hère on a demurrer to the déclaration. That which is claimed to 
be a libel was contained in a letter written by the défendant to the Rail- 
road Commission of Georgia. It seems that Mr. Seaborn Wright, of 
Rome, Ga., made complaint to the Railroad Commission of Georgia 
about the quality of gas furnished the city of Rome by the gas compa- 
ny. Upon receipt of the letter from Mr. Wright, the secretary of the 
Railroad Commission wrote the plaintiff, vvho was the président of the 
gas company, calling his attention to the letter and the cornplaint. The 
letter from the secretary of the Railroad Commission was given by him 
to Mr. W. A. Sadd, and was given, it seems, finally to the défendant to 
answer. The défendant, at the time, was to some extent, at least, in 

©=»For other cases see aame toplo & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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charge of the affairs of the gas company, having been placed there as 
Consulting engineer, for the purpose of straightening out its afïairs, 
and it is his answer vvhich contains the libelous matter of which the 
plaintiff complains. The two things in the letter which are complained 
of mainly as being Hbelous against the plaintiff on the part of the de- 
fendant are: 

[1, 2] First, thèse statemen.ts about the company matters: 

"The prepayment meters had been grossly misliandled, and indicated a 
System of systematlc stealage of the company's revenue. The method of read- 
Ing meters Is antiquated and permltted fake readings, which I am sure hâve 
been praeticed." 

The innuendo, as set out in the déclaration, is that thèse statements 
in said letter — 

"constltute a direct charge of dlshonesty on the part of your petitioner, and 
that said statements in said letter and sald charge are absolutely lalse, mali- 
«lous, and without any foundatlon whatever." 

This is demurred to, and I do not find anything whatever in the lan- 
guage contained in the defendant's letter to the Railroad Commission 
which could be in any way construed as reflecting upon the plaintifï's 
honesty. The whole purport of the letter shows very plainly, as well 
as this particuiar language, that it is the employés of the company who 
are referred to, and certainly in no wise can it be held to hâve référ- 
ence to the plaintiff. This is the only clause in the letter which seems 
to refer in any way or even to hint at any dishonesty on the part of any 
one. In the letter the défendant criticizes severely the management of 
the gas company's affairs and recites that it would be necessary to re- 
move Mr. Ferrier, the plaintiff, as président, in order for the company 
to be successful. 

The other language, which probably covers the gênerai charge 
against the plaintiff as a gas man, is this : 

"My recommendations are that we at once request Mr. James Ferrier's 
résignation, and if this is not agreeable to hlm then hold a meeting of the 
stockholders, elect a new board of directors, consistlng of a président, who 
should be a Rome, Georgia, man ; secretary and treusurer, W. A. Sadd ; gên- 
erai manager and assistant secretary, W. J. Austin; Consulting engineer, 
S. E. De Frese ; two représentative cltizens of Borne as directors." 

It is this recommendation with référence to Mr. James Ferrier, re- 
questing his résignation and substituting another man, who should be a 
Rome, Ga., man, that I understand is the main basis of the complaint. 
Other language is used ; but it is this, it is claimed, that is a reflection 
upon his character and standing as a gasworks man, or as a man of 
ability, qualifications, and fitness in that line. Without conceding any 
of the language used in the letter to be libelous, I think what De Frese 
was doing when he wrote this letter to the Railroad Commission was a 
privileged communication under the law. It does not appear that he 
volunteered anything, but was answering the communication of the 
Railroad Commission, through its secretary, Mr. Wallace, the secre- 
tary of the Commission, among other things, writes : 

"The Commission begs to request your preferred attention to the complaint, 
iind we will be glad to hâve you furnlsh such response to us as your com- 
pany mlght désire to make." 
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In some way, it is not claimed improperly, it came to be Mr. De 
Frese's part to answer this letter, and he answered it fuUy as to the 
condition in which he f ound the company when he went there as Con- 
sulting engineer, and what it was trying to do to rehabiHtate itself and 
give satisfaction to its patrons in Rome. It is claimed on the part of 
the défendant that the paragraph in the letter, the main part of this 
letter which is averred to be libelous, is taken f rom a report which had 
theretofore been made to the company by Mr. De Frese. He says in 
his letter to the Commission : 

"After maklng this report to the owners of the property, the writer was 
authorized to proceed with the stralghtenlng out of the affairs of this com- 
pany ; thereupon Mr. H. G. Bedford, auditor and C. A., was employed, and 
I submit hls remarks which are as follows: [He then gives Mr. Bedford's re- 
port.]" 

On the whole, I do not think this letter of Mr. De Frese to the Rail- 
road Commission was libelous in any proper sensé, certainly does not 
attempt to charge Mr. Ferrier with any dishonesty, and at the most it 
could be held only to mean that Mr. Ferrier was f ound, after investiga- 
tion, not to be the proper person to remain in charge of the company 
as its président, and a recommendation that he be superseded by some 
one else. I do not think such a report, renderedby a person who was 
employed as consulting engineer of a public utility corporation, could 
be considered libelous. 

The plaintifif has asked, if the court should think the déclaration as 
it stands insufificient, that he bave leave to amend. To do this the 
plaintiflf will hâve 30 days in which to state his case in such way as to 
overcome the objections which hâve been sustained to the déclaration 
as it now stands. 



THE COQUITLAM CITY. 
(District Court, W. D. Washington, N. D. May 1, 1917.) 

No. 3488. 

1. Admibai-tt ®=>86 — Report of Commissioner— Exceptions. 

For good cause shown the court may consider exceptions to the report 
of a commissioner, aIthous;h not filed wlthln the tlme prescrlbed by the 
ruies, slnce the findlngs and conclusions of the commissioner are advisory 
only. 

2. Salvage ©=527— Amount of Compensation. 

A salvage award of $3,500 made for the services of a tug In towing a 
water-logged and unmanageaWe schooner, laden with a million feet of 
lum'ber, in from the sea to Seattle, and thereafter pumping her out 
twice, the schooner and cargo being worth from $15,000 to $18,000 and 
the tug about $5,000 ; $2,600 of the award to the tug, and $900 to offlcers 
and crew. 

In Admiralty. Suit by C. J. Clark and others against the British 
schooner Coquitlam City; Frank Forsythe, claimant, and the Puget 
Sound Tugboat Company intervener. On exceptions to report of com- 
missioner. Exceptions of claimant sustained, and exceptions of in- 
tervener denied. 

€=3For other cases se« same topic & KEY-NUMBER in ail Key-Numbered Dlgests ft ladaze» 
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James Kiefer, of Seattle, Wash., for libelants. 
C. H. Hanford, of Seattle, Wash., for claimant. 
Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for in- 
tervener. 

NETERER, District Judge. [1] I think the court should consider 
the exceptions filed to the report of the commissioner. The objections 
to the considération thereof for the reason that they were not filed 
within the time provided by admiralty rule No. 45, I think, should 
not obtain. Nor do I think that the court is bound by the findings 
and conclusions of the commissioner under the order of référence 
made, as such findings are merely advisory, and the court may dis- 
regard them entirely, where claimant had entered an appearance and 
contests the claim asserted. Luckenbach v. Delaware, L. & W. R. 
Co. (D. C.) 168 Fed. 560, I do not think is controlling hère. It ap- 
pears in this case that one of the proctors was unavoidably situated so 
that the exceptions could not be filed, and the other proctor was not 
in the case until the filing of the exceptions. 

[2] I think the amount of salvage recommended by the commis- 
sioner in the sum of $5,000 should be revised to the sum of $3,500, 
$2,600 of this sum to go to the tug Pioneer, and $900 to be divided 
between the crew, in proportion to the monthly wage paid to them. 

The exceptions of the Puget Sound Tugboat Company I think 
should be denied. It is not very material in this case whether the 
valuation placed upon the cargo and the vessel by the commissioner is 
$15,000 or $18,000. I think the allowance made for salvage would 
be ample on either valuation. The respondent vessel is a British ves- 
sel, and before loading for this trip was put on the dry dock and cer- 
tain repairs made for the purpose of strengthening the vessel. It 
went to Bellingham and loaded over a million feet of lumber, and 
the agent and surveyor for the board of marine underwriters was em- 
ployed for the purpose of examining and certifying as to its insur- 
ability, and Insurance was declined, but was obtained upon the cargo. 

On the morning of December 7', 1916, the vessel was left at a point 
five miles outside of Cape Flattery by the tug. Sail was set and the 
vessel proceeded in a southwest course, making about a point and a 
half leeway, going about 8 knots an hour. At that time the mate 
sounded the pumps and found 5 feet of water in her hold. The pumps 
were started, and later were again sounded, and found some 7 or 8 
feet of water. It was then decided to wear ship and return to port 
for repairs. At this time the vessel was approximately 45 miles from 
Cape Flattery. During the maneuvering of wearing the ship, a strong 
southeast sea struck the rudder, carrying away her wheel and part 
of the steering gear. While the master and crew were rigging a spar 
and tackle, so that the rudder might again be used for steering, a 
northeast by east course was set for Cape Flattery and held until 
about 10:30 on the morning of December 8th, when the tug Pioneer 
approached. At this time there was about 12 feet of water in the hold 
of the ship and she was flying the înterVjational code signal "Y. P.," 
indicating a tug was wanted. The master of the tug and the master 
of the vessel were unable to agrée upon a price for towing the vessel 
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to port at Victoria, and the master of the tug stated that he would 
only tow the vessel on a salvage basis, and finally this was the ar- 
rangement made. A high sea was running; the vessel was water- 
logged, unmanageable, and constantly yawing into the swell of the 
sea. The tug proceeded with the vessel in tow, and arrived at Port 
Townsend at 5 :30 o'clock on the morning of the 9th of December. 
The master came to Seattle on arriving at Port Townsend and ar- 
ranged with the manager of the tug company to pump the water out 
of the vessel. After this was donc the vessel was towed to the port 
of Seattle dock at Smith's Cove and pumped out twice thereafter. The 
tug has an iron huU, is 176 feet long, 21 feet beam, and 13 feet depth 
of hold, with a gross tonnage of 160; value, approximately $50,000. 
The tug Holyoke, belonging to the same company, approached after 
the Pioneer had started with the tow and offered assistance. After 
wireless communication with the tugboat company's office, the two 
tugs proceeded with the vessel. 

There is nothing in the évidence that would indicate that the serv- 
ices of the Holyoke were necessary. The names of the crew of the 
Pioneer, and their monthly v/age, is as follows : 



H. F. Astrup. 


Master. 




Wage, 


$210.00 


R. Frederick, Jr. 


First m'ate. 






110.00 


George Penny. 


Second mate. 






90.00 


Fred Evans. 


r)ecli hand. 






45.00 


Gust Pierson. 


r»eck liaud. 






45.00 


0. J. Clark. 


Cliief engineer. 






leo.oo 


J. M. Jones. 


Fir.st assistant 


engineer. 




110.00 


P. W. Primrose. 


Ifirenian. 






50.00 


Ben Rust. 


Firenian. 






Ô.J.00 


J. R. Blabes. 


Firenian. 






50.00 


Barl Pratt. 


Cook. 






60.00 


Staey W. Norman. 


Wireless operator. 




55.00 



The testimony shows that no heroic salvage service was performed. 
The services were highly bénéficiai and meritorious. The policy of 
the law is to deal liberally with salvors. I think the uniform holding 
of the fédéral courts, including' the Circuit Court of Appeals of this 
circuit, while always recognizing the high order and merit of salvage 
service, would not justify the court in holding that a higher sum than 
allowed in this memoranda should be permitted, and this conclusion, 
I think, is fortified by the following cases : The Strathnevis (D. C.) 
76 Fed. 855, 861 ; The Cottage Citv (D. C.) 136 Fed. 496, 499; The 
Santurce (D. C.) 136 Fed. 682, 689'; The Knickerbocker (D. C.) 218 
Fed. 524; The Roanoke (D. C.) 209 Fed. 114; Id., 214 Fed. 63-65, 
130 C. C. A. 503 : The Apache (C. C.) 124 Fed. 905, 914; The S. C. 
Schenk, 158 Fed. 54, 59, 85 C. C. A. 384; The Willis A. Holden, 174 
Fed. 5, 10, 98 C. C. A. 43; The Kennebec, 231 Fed. 423, 425, 145 
C. C. A. 417. 
243 F.— 49 
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In re KEELEE. 

(District Court, N. D. New York. July 24, 1917.) 

Bankeuptct <©=>426(2) — Discharge— Debts Not Affected— "WiLirui, In- 

JURY." 

The intentional conversion of money of another, deposited as securlty 
for the performance of a contract, Is a "willful injury" to the property 
of such other, within the meanlng of Bankr. Act July 1, 1898, c. 541, § 17a 
(2), 30 Stat. S60, as amended by Act Feb. 5, 1903, c. 487, § 5, 32 Stat. 798 
(Coittp. St. 1916, § 9601), and a claim therefor is not released by a diseharge 
in bankruptcy. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Willful.] 

In Bankruptcy. In the matter of John B. Keeler, bankrupt. On 
application by Eunice E. Griffing, as guardian ad Htem of Ward D. 
Breeze, a minor, for vacation of injunction. Motion granted. 

Mangan & Mangan, of Binghamton, N. Y., for the motion. 
Vere H. Multer, of Binghamton, N. Y., opposed. 

RAY, District Judge. Within the four months preceding the fîl- 
ing of the pétition in bankruptcy by the bankrupt, John B. Keeler, 
Eunice E- Griffing, as guardian ad litem of said Ward D. Breeze, a 
minor, obtained a judgment against said John B. Keeler in the City 
Court of the City of Binghamton, Broome county, N. Y., for the sum 
of $100 and interest and costs, on the allégation in the complaint in 
said action that the said $100 was placed in the hands of said John 
B. Keeler as security for the faithful performance by said Ward D. 
Breeze of an agreement with said Keeler that he would faithfully and 
honestly pay over to the said Keeler ail sums of money belonging to 
said John B. Keeler which he might collect for said Keeler as a sales- 
man, to sell insurance of the Massachusetts Bonding & Insurance Com- 
pany; that the contract was terminated, and that the said Ward D. 
Breeze did honestly account for and pay over ail such moneys, and 
faithfully perform his agreement, and that he then demanded the re- 
tum of the said $100 placed in the hands of Keeler as security, and 
that said Keeler refused to retum same, but, on the other hand, con- 
verted same to his own use; and that no part of said $100 was ofïered, 
tendered, returned, or paid to said Breeze, or paid his guardian ad 
litem, who demanded same. 

It is unnecessary to set out the complaint in said action, as it is a 
clean-cut complaint for the willful conversion of said sum of $100. 
The défendant answered in said action, but the findings were against 
Keeler, and judgment was obtained by the guardian ad litem on the 
allégations of the complaint. Under the laws of the state of New 
York, a body exécution may issue against said Keeler. 

The bankrupt claims that this judgment is a claim dischargeable 
in bankruptcy, and one from which a discharge in bankruptcy would 
be a release. The guardian ad litem in said action, on the other hand, 
claims that, this being a judgment for willful conversion of the 

4t=>Far other cases cee same topic & KEY-NUMBER in ail Key-Numbered Blseiti & Indexée 
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money of the said Ward D. Breeze, who waS a minor at the time, the 
debt or claim and judgment is not dischargeable in bankruptcy, and 
that a discharge in bankruptcy will not be a release Iheref rom, and that 
therefore the injunction granted by this court should not stand, but be 
vacated. 

I think this contention is clearly correct, in view of the décision of 
the Suprême Court of the United States in Mcintyre v. Kavanaugh, 
242 U. S. 138, 141, Z7 Sup. Ct. 38, 61 L. Ed. 205, affirming Kavanaugh 
V. Mcintyre, 210 N. Y. 175, 104 N. E. 135. The Suprême Court in the 
case cited says (242 U. S. 141, 37 Sup. Ct. 40, 61 L. Ed. 205) : 

"To deprive anotber of Ms property forever by deliberately disposlng of it 
without semblance of authority is certalnly an Injury thereto wlthln coinmon 
acceptation of the words. Bouvier's Law Dictionary, 'Injury.' And this 
we understand is not controverted ; but the argument is that an examlnatJon 
of our several Bankruptcy Acts and cfonsideratlon of purpose and history of 
the 1903 am^idment will show Congress never intended the words In question 
to include conversion. We can find no sufliclent reason for such a narrow 
construction. And instead of subserving the fundamental purposes of the 
statute It would rather tend to bring about unfortunate, if not irrational, 
results. Why, for example, should a bankrupt who has stolen a watch escape 
payment of damages, but remain bbligated for one maliciously broken? To 
eidude from discharge the liability arising from such transactions as those 
inTolved in Crawford v. Burke, 195 U. S. 176, 25 Sup. Ot. 9, 49 L. Eld. 147, and 
hère presented, not improbably was a spécial purpose of the amendment. 
In Tinker v. Colwell, 193 U. S. 473, 485, 487, 24 Sup. Ct. 505, 48 L. Ed. 754, 
we said of original section 17(2): 'In order to corne wlthln that meanlng as 
a judgment for a willful and mallcious injury to person or property, it is not 
necessary that the cause of action be based uppn spécial malice, so that with- 
out it the action could not be maintained.' And further: 'A willful disregard 
of what one knows to be hls duty, an act whlch is agalnst good morals and 
wrongful In and of itself, and whlch necessarily causes injury and is done 
Intentionally, may be said to be done willfully and maliciously, so as to corne 
witliln the exception.' " 

Under the findings in the judgment referred to on the pleadings 
there was a clear conversion by Keeler of the money belonging to 
Breeze, and the conversion v^fas knov^^ingly and willfully committed. 
Breeze was forever deprived of his property and money by Keeler, 
deliberately and without semblance of authority. Keeler had no right 
to the money, and no right to use it and dispose of it. The City Court 
has so determined, and that judgment has not been reversed or set 
aside. 

I am aware that there are décisions to the contrary in the lower féd- 
éral courts, but this décision by the Suprême Court of the United 
States must be regarded as final and conclusive as to the proper con- 
struction and meaning of section 17 of the Bankruptcy Act. In Mc- 
intyre V. Kavanaugh, Mcintyre & Co. had possession of Kavanaugh's 
stock as security for an indebtedness. Mcintj're & Co., without no- 
tice to Kavanaugh, and without his authority, knowledge, or consent, 
sold and disposed of the certificates of stock tumed over as security, 
and placed the avails in their own bank account. The court found 
that Mcintyre & Co., in disposing of the stocks without notice to or 
demand upon the plaintiflf, Kavanaugh, and without his authority, 
knowledge, or consent, and in depositing the proceeds and avails in 
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the bank account and to the crédit of Mcintyre & Co., committed will- 
ful and malicious injury to the property of the plaintiff. That was a 
case in bankruptcy, where Mcintyre & Co. filed a pétition in bank- 
ruptcy, and thereafter Kavanaugh proved his claim against the bank- 
rupt estate. 

In the instant case the money was placed in the hands of Keeler as 
security for the payment over of certain funds to he thereafter col- 
lected by Breeze, and if such funds were paid over then it was the 
duty of Keeler to retum the deposit. Breeze did pay over ail moneys 
collected by him, and owed Keeler nothing. He f ully complied with 
his undertaking and agreement. Keeler had no right to the money, 
and no right to retain it, and when he refused on demand to retum it, 
and used it for his own purposes, and converted it to his own use, 
under the décision of the Suprême Court he was guilty of willful and 
malicious injury to the property of Breeze. In the one case we hâve 
stock converted by the bankrupt, and in the other case we hâve money 
converted by the bankrupt. I discover no différence in principle be- 
tween the two cases. 

The injunction heretofore granted by this court, restraining the said 
Eunice E. Grifïing from the further prosecution and enforcement of 
said judgment against Keeler, will therefore be vacated, and there 
will be an order accordingly. 



UNITED STATES v. CHARLOTTE HARBOR & N. RT. CO. 
(District Court, S. D. Florida. August 1, 1917.) 

1. Masteb and Servant <S=>17 — -Houks of Service — Penalties — Pleas. 

In actions for the penalty for violating Hours of Service Act March 4, 
1907, c. 2939, 34 Stat. 1415 (Comp. St. 1916, §§ 8677-8(iSO) by keeping train 
crews on duty more than 16 hours, the rallroad compuny filed pleas ad- 
mltting the overtime, but allegîng that it was due to the derailment of 
cars, the necesslty of clearing the track, and that the accidents oeeurred 
when it was impracticable to substitute another crew. It was also alleged 
that the conductor in one case willfully wasted tlme, and in the other case 
that the conductor and the englneer failed to notify the rallroad officiais 
that the crew would be on duty longer than 16 hours. Section 3 of the 
act excuses violations resulting from a easualty, unavoidable accident, or 
act of God, or where the delay was the resuit of a cause not known to 
the carrier or its officer or agent in charge of the employas at the time 
the employés left the terminal, and which could not hâve been foreseeu. 
Beld, that the pleas were Insufficlent to show that the violations fell 
within the exception. 

2. Masteb and Servant <g=»17 — Houbs op Service — Penalties — Pleas. 

In such case, additional pleas alleging that the train left the terminal 
on schedule, allowing ample opportunity to make the trip within 16 hours, 
that cars became derailed and much time, etc., was necessarily con- 
sumed in putting them back on the track and repairing the damage, and 
that such cause of delay was not known to the otilcers in charge of the 
employés before leaving the terminal, and could not hâve been foreseen, 
are also insufficient, not showing that the accident was not the resuit of 
the carrier's négligence, for a easualty, to warrant a violation of tlie 
Hours of Service Act, cannot hâve been the result of the carrier's négli- 
gence. 

(S=}For other cases see same toplc & KE^Y-NUMBER lu ail Key-Numbered Digeats & Indexe* 
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At Law. Action by the United States against the Charlotte Harbor 
& Northern Railway Company. On demurrers to defendant's pleas. 
Demurrers sustained. 

H. S. PhilHps, U. S. Atty., of Tampa, Fia., for the United States. 
K. I. McKay, of Tampa, Fia., for défendant. 

CALL, District Judge. This cause comes on for a hearing upon 
demurrers filed by the government to pleas and additional pleas of 
défendant. The déclaration sets up ten causes of action for violation 
of the Hours of Service Act, approved March 4, 1907 ; the first five 
for permitting certain employés to be on duty 17 hours and 20 min- 
utes on February 14, 1915, and the other five for permitting employés 
to be on duty 16 hours and 3.ï minutes on February 19, 1915. 

The défendant first pleads not guilty to each count, and then inter- 
poses certain spécial pleas. Its second plea to the first five counts ad- 
mits the overtime, but allèges that it was due to an unavoidable ac- 
cident, to wit, a derailment of a car, and the necessity of clearing the 
track to avoid a suspension of business ; that it occurred at a time 
and place which rendered it impracticable to substitute another crew. 
The third plea to the first five counts allèges the promulgation of a 
rule requiring its officers to be notified wherever it became apparent the 
trip could not be completed within 16 hours ; further it allèges the 
derailment and failure of the conductor and engineer to notify the 
officers, and the company was ignorant and did not participate in the 
violation, and had no opportunity to send a relief crew. As to the last 
five counts the défendant pleads the above-mentioned third plea, and 
in addition pleads that the conductor willfully wasted time and thus 
caused the crew to remain on duty the overtime. 

To each of thèse pleas, except the first, the plaintiiï interposed de- 
murrers. 

Subsequently by leave of court the défendant filed two additional 
pleas; the first to the first five counts, alleging the service as set out 
in the déclaration, and that it was because of an unavoidable accident, 
to wit, because the train left the terminal at Eoca Grande for a journey 
to Bruce on a schedule which allowed ample opportunity to make the 
trip within 16 hours, and one of the cars in the train became derailed 
and 2 hours and 25 minutes were necessarily consumed in putting it 
back on the track and repairing the damage to the track before the 
train could proceed, and that said cause of delay was not known to its 
officers in charge of the employés before leaving the terminal and 
could not bave been foreseen. The additional plea to the last five 
counts is substantially the same, except that it allèges it took 5 hours 
and 10 minutes to put the car back on the track and repair the damage, 
before it could proceed. 

The plaintifî demurred to thèse last two pleas. 

[1] As to the spécial pleas first pleaded, it need only be said that nei- 
ther of them show a "casualty or unavoidable accident or act of God ; 
nor where the delay was the resuit of a cause not known to the car- 
rier or its ofiicer or agent in charge of such employé at the time said 
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employé left a terminal, and which could not hâve been foreseen." 
And this is necessary in order to relieve the défendant from the pen- 
alty imposed for a violation of the statute. The statute fixes a duty 
upon the défendant not to permit its servants engaged m running trains 
to work more than 16 consécutive hours. If it does, then the penalty 
is incurred, unless it can excuse itself by alleging and proving one of 
the causes contained in section 3 of the act. The spécial pleas fîrst 
pleaded do not do this, and the demurrers to them will therefore 
be sustained. 

[2] The spécial pleas fîled by leave of court were evidently framed 
with the intention of bringing the défendant within the provision of 
section 3, and, if they show an unavoidable accident, would show a 
complète défense. It is true thèse pleas allège it was an unavoidable 
accident, and undertake to show how it happened, in that a car of the 
train was derailed, and the delay thus occasioned was the cause of 
the crew being detained overtime. In the case of United States v. 
Missouri Pacific Ry. Co., reported in 213 Fed. 169, 130 C. C. A. 5, the 
answer alleged that "through no fault or négligence of the défendant 
Company, its agents or servants," a derailment occurred. A demurrer 
to such an answer was overruled by the court, and such ruling afïirmed 
in the Circuit Court of Appeals for the Eighth Circuit. On page 176 
of 213 Fed., on page 12 of 130 C. C. A., Judge Sanborn notices par- 
ticularly this allégation in the answer, and points out that the demur- 
rer admitted it. In the case of United States v. Kansas City Southern 
Ry. Co., 202 Fed. 833, 121 C. C. A. 141, Judge Van Valkenburgh, 
speaking for the court, says : 

"To bring Itself within the exceptions stated, the carrier must be lield to as 
hlgh a degree of diligence and foresight as nïay be consistent with the object 
aimed at and the practical opération of Its raiiroad." 

It is true that the language was used while discussing the exemption 
in the proviso of causes of delay not known before leaving the terminal, 
and which could not hâve been foreseen; but it seems to me that it 
might well apply to a derailment, which ordinarily indicates neglect of 
the roadbed by the carrier. The pleas under discussion are silent as 
to the cause of derailment, and if such derailment could bave been 
avoided by ordinary foresight the accident could not be said to be un- 
avoidable, and unless it was unavoidable it is no défense to the action 
brought. 

I am therefore of opinion that the demurrers to thèse pleas are well 
taken, and should be sustained. It will be so ordered. 
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BLOCK et al. v. AREOWSMITH MFG. CO. 

(District Court, 1). New Jersey. August 15, 1917.) 

Courts ®=3.'i50 — Fédéral Courts — Taking Dépositions — Time. 

Rev. St. § 863 (Comp. St. 1916, § 1472), déclares that the testlmony of 
witnesses may be takcn in aiiy civil cause peuding in a District or Circuit 
Court by déposition, wlieii the witness lives at a greater distance from 
the place of trial than 100 miles or is bound on a voyage to sea, etc. Sec- 
tion 862 (Comi). St. 1916, | 1470) déclares that the mode of proof in 
causes of eq\iity and admiralty shall be according to rules now or here- 
af ter prescribed by the Suprême Court ; while section 917 (Comp. St. 1916, 
§ 154.'1) déclares that the Suprême Court shall hâve povver to prescrlbe 
from time to time, and in auy manner not inconsistent with any ïavf of 
the United States, the modes of framing and flling proceedlngs and plead- 
ingg, and of taking and obtaining évidence. Equity rule No. 47 (198 Fed. 
xxxi, 115 C. C. A. xxxi) déclares that the court, upon application of 
either party, may permit the déposition of named witnesses to be used, 
and that the dépositions of plaintifC, unless otherwise ordered, shall be 
taken within 60 days from the time the cause Is at issue, and those of 
défendant within 30 days from the expiration of the time for the filing of 
plaintifE's dépositions ; while rule 56 (198 Fed. xxxiv, 115 C. C. A. xxxiv) 
déclares that after the time has elapsed for taking and filing dépositions 
the case shall be placed on flie trial ealendar, and thereafter no further 
testimony by déposition shall be taken, except for some strong reasons 
shown by affidavlts. Heid that, after the time for taking and filing dép- 
ositions under rule 47 had elapsed, and after the case had been placed 
on the trial ealendar, plaintiff could not take dépositions of witnesses 
living more than 100 miles from place of trial, on notice to défendant, 
without application to the court for an order to do so, based on some 
strong reason shown by affidavlt, for the rules do not curtail the statutory 
rights, but merely prescribe the procédure. 

In Equity. Suit by Alexander F. Block and another against the 
Arrowsmith Manufacturing Company. On motion to restrain plain- 
tiffs from taking dépositions without order of court after expira- 
tion of time for doing so under equity rules. Motion granted. 

Russell M. Everett, of Newark, N. J., for plaintiffs. 

Stephen J. Cox, of New York City, for défendant. 

DAVIS, District Judge. The bill in the above-stated cause was _ 
filed April 12, 1916, and the answer was filed and the cause was at 
issue on July 20, 1916. The case appeared on the equity trial ealendar 
of this court for the November term, 1916, and the January term, 
1917. The equity list has not been called since. On January 24, 1917, 
solicitor for plaintiffs sent notice, as I understand it, by mail from 
St. Louis to the solicitor of défendant, whose office is in New York 
City, of the taking of dépositions of 15 witnesses at St. Louis, Mo., 
on February 19, 1917. This notice was received January 27, 1917, 
and the number of witnesses was subsequently increased to 33. Mo- 
tion was made to this court to enjoin the taking of said dépositions 
and for other relief. An order enjoining the taking of said déposi- 
tions until the motion could be heard and determined was made. 

The notice was given, counsel for plaintiffs allège, under the au- 
thority of section 863, R. S. U. S., and the opinion in the case of lowa 
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Washing Machine Co. v. Montgomery Ward & Co. (D. C.) 227 Fed. 
1004, 1007. Section 863, inter alia, provides that : 

"The testimony of any witness may be taken in any civil cause depending In a 
District or Circuit Court bj' déposition de bene esse, when tlie witness lives 
at a greater distance from tlie place of trial than one liundred miles, or is 
bound on a voyage to sea, or is about to go ont of the United States," etc. 

It was sought in the case of lowa Washing Machine Co. v. Mont- 
gomery Ward & Co., supra, to introduce certain dépositions taken with- 
out order of court and "apparently within the time required by equity 
rule 47 [198 Fed. xxxi, 115 C. C. A. xxxi]." Judge Mayer said: 

"I am of opinion equity rule 47 was not Intended to vary or l>e a limitation 
upon section <S03, because, of course, that section, being a législative enact- 
ment, cannot be changed, exeept by further législative enactm'ent." 

Counsel claim, in substance, that under the authority of this sec- 
tion and this case, without application to the court for an order to do 
so, testimony of such witnesses as are mentioned in tlie section may be 
taken at any time, regardless of equity rules 47 and 56 (198 Fed. xxxiv, 
115 C. C. A. xxxiv). Rules are necessary to orderly procédure in 
taking testiinony by déposition or otherwise. Procédure without them 
would bè indefinite, and courts in confusion. The Suprême Court has 
never attempted to take away the rights conferred upon litigants by 
that section of the statute. It has simply sought to prescribe condi- 
tions under which the rights which it gives may be exercised, and 
this power Congress has delegated to the Suprême Court. Section 862 
of the Revised Statutes provides that : 

"The mode of proof in causes of equity and of admiralty and maritime 
.iurisdiction sliall l)e aecording to rules iiow or liereafter prescribed by the 
Suprême Court, exeept as herein specially provided." 

Section 917 of the Revised Statutes provides, inter alia, that: 

"The Suprême Court shall hâve power to prescrite, from tinte to time, and 
in any manner not inconsistent vvith any law of the TTnited States, * « * 
the modes of frauiing and filing proeeedings and pleadings, of taliing and ob- 
taining évidence," etc. 

In pursuance of this power C9nferred by Congress upon the Su- 
prême Court, it promulgated our présent equity rules on November 
4, 1912. Rule 47 provides that: 

"The court, upon application of either party, when allowed by statute, or 
for good and exceptional cause for departiug from the gênerai rule, to be 
shown by aflidavit, may permit the déposition of nam'ed witnesses, to be used 
before tlie court or upon a référence to a master, to be taken before an ex- 
aminer or other named offlcer, upon tlie notice and terms specified in the 
order. AU deiwsitions talîen under a statute, or under any such order of the 
court, shall be tal^en and filed as follows, unies» otherwise ordered by the 
court or judge for good cause sliovi-n : Those of the plaintiflC within sixty days 
from the time the cause is at issue ; those of the défendant within thirty 
days froirf the exinration of tlie time for the filing of tlie plaintitf's déposi- 
tions ; and rebutting dépositions by either party within twenty days after the 
time for talilng original deiwsitlons expires." 

Rule 56 provides that : 

"Àfter the time lias elapsed for talsing and flling dépositions under tliese 
rules, the case shall be placed on the trial ealendar. Thereafter no further 
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testimony by déposition sïiall be taken except for some sti'ong reason sliown 
by affidavit. In every sueh application tlie reason wliy the testimony of tlie 
witiiess cannot t)e tiad orally on the trial, and wliy his déposition bas not been 
before taken, shall be set forth, together witli the testimony wliich it is ex- 
pected the witiiess will give." 

The question before me is whether or not plaintiff, long after the 
time had elapsed for taking and fihng dépositions under rule 47, and 
after the case had been placed on the trial calendar for two terms, may 
take dépositions by notice to défendant, or its coiinsel, without "some 
strong reason shown by affidavit" therefor, and withor^ application to 
court for an order to do so. l^cpositions under such circumstances 
may not be taken. Before dépositions under. such circumstances may 
be taken, the litigant must, upon application to court, show by afifida- 
vits some strong reason why the testimony of the witnesses cannot be 
had orally on the trial, and why their dépositions hâve not been. taken 
before. This the plaintifïs hâve not donc, and so far as the court is in- 
formed there is no reason why the dépositions were not taken within 
the time required by the equity rules. 

The plaintifïs will tl erefore be restrained from taking the déposi- 
tions of said witnesses, except in accordance with the provisions of 
equity rule 56. 



In re ALBURTIS SILK RIBBON MILLS. 

(District Court, E. D. Pennsylvania. July 31, 1917.) 

No, 5684. 

Patment <S=326— Application or Proceeds of Collatebal Secubitt. 

A bank held the bankrupt's note for .$14,800, with which bonds in the 
saine amount secured by a mortgage on real estate were deposited as 
collatéral security, under an agreeinent that they were to he held as 
securlty for the payment of the note and any other indebtedness. The 
bank also held the bankrupt's note for $2,000. Shortly before bankruptcy, 
It sold the collatéral bonds at public sale, and purehased them Itself for 
$8,140, and in bankruptcy it sought to prove the balance of the debt of 
¥14,800, in addition to the note of .$2,000. The mortgaged property was 
sold, and from the proceeds the bank, as owner of the bonds, received the 
fuU amount of $14,800. Held, that there was no deficiency on the note 
for $14,800 provablo in bankruptcy, as the note and the bonds represented 
the same debt, and the note was merged in the higher security, whieh had 
been pald. 

In Bankruptcy. In the matter of the Alburtis Silk Ribbon Mills, 
bankrupt. On certificate of the référée. Order of the référée affirmed, 
and pétition dismissed. 

Calvin E. Amer, of Allentown, Pa., for petitioner. 
Reuben J. Butz, of Allentown, Pa., for trustée. 

THOMPSON, District Judge. On June 1, 1910, the Alburtis Silk 
Ribbon Mills executed a mortgage or deed of trust of its real estate ta 
Thomas E. Ritter, as trustée, to secure its bonds, amounting to $16,- 
000. Thomas E. Ritter was vice président of the Second National 

®=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Bank of Allentown, Pa. The Second National Bank loaned the cor- 
poration $16,000 upon a demand note, and received the entire issue 
of bonds as collatéral security. Bonds to the amount of $1,200 were 
sold at par; the bank receiving the proceeds on account of the note, 
which was thus reduced to $14,800, and was accompanied with $14,800 
in par value of the bonds as collatéral security. The note contained a 
promise to pay on demand $14,800, and recited the deposit of the bonds 
as collatéral security for the payment of the note and ail other présent 
or future indebtedness or liability of any kind to the holder. The 
holder is given authority to sell the whole or any part thereof, either 
at public or private sale. In case of deficiency, the maker agrées to 
pay to the holder the amount thereof forthwith after such sale. It is 
also agreed that, in case of sale of any of the collatéral at public auc- 
tion, the holder, if the highest bidder, may become the purchaser there- 
of in its own right. 

, On December 4, 1915, the bank sold the bonds, which it held as col- 
latéral, at public sale, and purchased the same for 55 per cent, of their 
face value, namely, $8,140. This amount, deducting the expenses of 
sale, $4.13, was credited by the bank on account of the $14,800 note, 
thus leaving a balance due thereon, as claimed by the bank, of $6,664.- 
13. There was one other bidder at the sale of the colla "al, but who 
he was and the extent to which the bidding was compétitive does not 
appear. On December 23, 1915, Thomas E. Ritter, the trustée under 
the mortgage, who was then the président oi the bank, sued out a writ 
of scire facias, and on January 11, 1916, judgment was entered by de- 
fault for the sum of $17,586.66, which represented the real debt of 
$16,000, with interest, Insurance premiums, trustee's compensation, and 
attorney's commission. A writ of levari facias was issued on the 
same day, and the sherifï made a levy thereunder and advertised the 
property for sale. 

On January 12, 1916, a creditors' pétition in bankruptcy was filed, 
and the corporation was adjudicated a bankrupt on February 2, 1916. 
The bank was at that time the holder of the note for $14,800 and 
another note of the bankrupt for $2,000, dated October 8, 1915, pay- 
able one month after its date. Interest had been paid on the demand 
note to November 1, 1915. The sheriiï's sale was stayed on applica- 
tion to this court. The real estate was afterwards sold by the trustée 
in bankruptcy at public sale, discharged of the lien of thè mortgage, 
for $21,000. Thomas E. Ritter, became the purchaser. He purchased 
the property in the interest of the bank, and sold it to another at a 
profit of about $1,500, the benefit of which went to the bank. The 
bank, as holder of bonds to the amount of $14,800, received that sum, 
with interest out of the proceeds of the sale. 

Being also still the holder of the note for $14,800 and the note for 
$2,000, it presented a daim before the référée in bankruptcy as fol- 
lows: (1) For the balance of $6^664.13 due on the promissory note, 
dated November 1, 1913, for $14,800 on demand, with interest, execut- 
ed by the Alburtis Silk Ribbon Mills, payable to Second National Bank, 
Allentown, Pa. (2) For the amount of the promissory note of $2,000, 
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dated October 8, 1915, payable one month after said date, executed by 
the said con^oration and by them indorsed. Objection having been 
made to the first item of the claim, the référée made the following 
order : 

"And now, December 27, 1916, it appearing after rehearing upon the claim 
of the Second National Bank as filed before the référée on the lOth day of 
Mareh, 1916, for the sum of $8,664.13, and that said claim includes an item 
of $6,664.13, belng the différence between the sum of .¥8,135.87 realized by 
the bank upon a sale to itself of the mortgage bonds of the bankrupt company, 
pledged to the bank as collatéral for the two notes upon which the claim is 
founded, and the sum of $14,800, afterwards recelved by the bank for said 
bonds out of the proceeds of the sale in bankruptcy of the mortgaged premlses, 
and the référée being of the opinion that the payment of $14,800 was in tact 
iuid in law a payment on aecount of the notes: Ordered that said claim be 
reduced by the amount of $6,664.13 in its principal sum, to wit, to $2,000, and 
that it stand at that figure for ail purposes of said bankruptcy in common 
with other unsecured creditors, the parties, however, hereatter submitting a 
calculation accounting for both principal of bonds so as aforesaid received 
and interest thereon, on aecount of the claim, and when such eakiidation Is 
submitted and approved, liie amouiit of the cluim wiU be lixed U-..w in the 
amount to be shown by the calculation." 

When the $14,800 of the bonds of the bankrupt were delivered to the 
bank, they were secured by the mortgage of the bankrupt's real es- 
tate. The bonds thus secured ^vere taken as collatéral for the loan 
of $14,800, and afterwards, under the ternis of the collatéral clause 
of the note, became security for the note of $2,000. After the sale of 
the collatéral, the bank claims to hâve become the holder of the bonds, 
not as collatéral, but in its own right. The bank sold the bonds to 
itself, and credited the entire amount at which it bid them in upon 
the $14,800 note, so that, as far as the security is concerned, the trans- 
action was in relation to the $14,800 note alone. The bank thereupon 
held obligations of the same debtor, the bankrupt, consisting of the 
notes and the bonds, the demand note and the bonds both being for the 
same debt, namely, $14,800, and the $2,000 note being now unsecured. 
The bank, having received the $14,800 debt in fuU out of the pro- 
ceeds of the mortgaged premises, is now attempting to collect an alleged 
deficiency of $6,6(54.13, with interest, upon the note, which is merely 
another évidence of the same indebtedpess as is evidenced by the 
bonds. 

Having received the full amount of its debt upon the bond, it can- 
not recover the alleged deficiency upon the note, for, in the first place, 
there is no deficiency, as the debt has been paid in full, and the bank, 
being the holder of a higher degree of security for the same debt, 
the note merged in the bond. Jones v. Johnson, 3 Watts & S. (Fa.) 276, 
38 Am. Dec. 760. It is apparent f rom the évidence that the bank, real- 
izing that the Alburtis Silk Ribbon Mills was in a failing condition 
some months before the bankruptcy, undertook this method of procé- 
dure in order to protect itself upon the $2,000 note due November 8, 
1915. It elected, however, not to treat the $2,000 note as being secured 
by the collatéral, and cornes in as a gênerai creditor upon ttiat note. 
It is within its right in presenting the $2,000 note as an unsecured 
claim, but, for the reasons stated, can recover upon that alone. 

The order of the référée is affirmed, and pétition dismissed. 
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GL'LDEN et al. v. IIIJOS DE JOSE TAYA S. EN C. 

(District Court, E. D. New Yorli. July :«), 1017.) 

t. SiiiPPiNG <S=141(2) — LiABiLiTY FOR Damaoe to Cargo — l.vtPiioriiR Stow- 

AGE. 

Under Harter Act Feb. i:5, 18!).'î, c. 105, § 2, 27 Stat. 445 (Cotnp. St. 
1916, § 8030), a sliip cannot relieve itself from liability for damaRC to 
cargo eaused by improper stowage. 
2. Shipping <S=3l,32(5) — Liabiuty for Damage to Cargo — Bitrde.-v of I'roof. 
A carrier will not be held liable for dainase to cargo witliiii the exce])- 
tions of tlie bill of ladliig. unless the libelaut aWirmatlyely .sliows négli- 
gence wliieh would preclude tlie setting up of such exceptions ; but it Is 
sutficient if négligence is .shown whlch was likely to cause tlie damage, and 
no other cause is shown. 
•'J. SiiiPPiNG ig=3l23 — Liability for Damage to (jA.rgo — Improper Stowage. 
A ship held liable for damage to casks of olives from the breaking and 
leakage of the casks, on tlie ground tliat it was eaused by improper 
stowage. 

In Admiralty. Suit by Frank Gulden and other.s against Hijos de 
José Taya S. en C. Decree for libelants. 

Francis Bértram Elgas, of New York City (George H. Gilman, of 
New York City, of counsel), for libelants. 

Kirlin, Woolsey & Hickox, of New York City (Robert S. Erskine, 

c,f ::.. :.k ^"i_. o5 cnins:-]), i ■ r... 

CHATFIELD, District Judge. Libel bas been filed to recover dam- 
ages for part of a cargo of olives shipped on one of the respondent's 
vessels from Spain to New York. On unloading, four hogsheads and 
two barrels were found to be injured; that is, the staves crushed in, 
so that the brine had leaked out and the contents had decayed or 
spoiled. The cargo was transshipped from one vessel to another at 
Cadiz, Spâin, and, while the respondent owned both vessels, the proof 
indicates that the da.màge occurred upon the steamer Asuarco, while on 
a voyage from Cadiz to New York. 

There is testimony that the dunnage was not stowed properly under 
the ends of the barrels, so as to hold them bung up, and that many of 
them were found shifted or turned over upon their arrivai. The re- 
spondent claims that such damage was within the exemption from 
liability contained in the bill of lading. The bill of lading stated that 
the goods were received in apparent good order and condition, but 
that the carrier would not be responsible for the contents of the pack- 
ages or their value. 

[1,2] The Harter Act applied to this ship (The Chattahooche, 173 
U. S. 540, 19 Sup. Ct. 491, 43 L. Ed. 801), but will not relieve the 
vessel for bad stowage (The Palmas, 108 Fed. 87, 47 C. C. A. 220). 
Under a bill of lading like that in this case, the carrier, who has re- 
ceived the goods in apparent good order, will not be held responsible, 
unless the libelant shows affirmatively that the ship was guilty of nég- 
ligence which would preclude setting up the exceptions of the bill of 
lading. The San Guglielmo (D. C.) 241 Fed. 969 ; The Konigin Euise, 

— ^_ — ___ ___ — _ ™ . . 
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185 Fed. 478, 107 C. C. A. 578; The Folmina, 212 U. S. 354, 29 Sup. 
Ct. 363, 53 L. Ed. 546, 15 Ann. Cas. 748. In the présent case the 
bill of lading included also a provision excepting the vessel from re- 
sponsibiUty for leakage, breakage, or any other cause of damage, even 
through the fault of the stowage. 

While but five packages were so damaged that their contents were 
destroyed, there is testimony that many of the casks had been im- 
properly placed or had rolled over during the voyage through lack 
of care in the method of stowing and the distribution of the dunnage. 
In The Konigin Luise, supra, there was no proof of bad stowage, 
and the case turned upon the possibihty of damage by pressure aft- 
er extensive leaking, where no proof of good condition on delivery to 
the vessel was given, to overcome the testimony that the barrels were 
old and patched. 

To always excuse the ship because the loss is fortunately small, and 
to hold that no carelessness is proven, unless some one bas seen a 
dehberate violation of the ordinary rules of loading, is practically to 
relieve the ship in every instance and to make the exception in the 
bill of lading a perfect insurance against responsibihty. It is much 
casier for the ship to show the actual conditions, and to throw upon 
the shipper the presumption that the goods were not delivered in good 
order, than for the consignée to fînd out what bas occurred during the 
loading and on shipboard. 

[3] In the case at bar the évidence shows such stowage that leakage 
was likely, and of itself might cause the conditions resulting in dam- 
age like that caused by the working of the vessel in The Konigin Luise, 
supra. But the bad stowage in this case would be the proximate cause. 
The vessel met rough weather, but this was to be expected, and pré- 
sents only the question under the Harter Act as above discussed. 

Libelant may hâve a decree. 



In re SWAIN. 

(District Court, D. Massacliusetts. February 28, 1917.) 

No. 22029. 

1. Bankruptct <ê=3410 — DigcHARGE— Time of Filino Pétition. 

Tlie bankrupt's attomey flrst otfered for flling a pétition for discliarge 
after tlie expiration of the year but within the six months period re- 
ferred to in the Bankniptcy Act July 1, 1898, c. 541, § 14, 30 Stat. 550 
(Oomp. St. 1916, § 9.598). The clerk of the court infomred the bankrupt's 
attomey that it was unnecessary for the pétition to set forth the reasons 
relied on as excusing the failure to présent the pétition within the year, 
or do anythlng except file the usual pétition for discharge after the year 
and within the six months, with the statement that the petitioner was 
unavoldably prevented from flling a pétition within one year. The elerk 
also infornied the bankrupt's attomey that it was unnecessary at that 
time to présent to the court évidence showlng that the delay in flling the 
pétition was unavoidable, and that that question would be heard in con- 
nection with the pétition for discharge. The clerk's statements were in 
accordance with the oral Instructions of the late judge of the district. 
Held that, regardless of the piropriety of the practice, the bankrupt 

©SîFor other cases see aame toplc & KEY-NUMBBR In ail Key-Numbered Dlgesta & Indexes 



782 243 FEDERAL REPORTER 

should not be penalized, and the pétition for discharge will be ti'eated as 
if presented ta the court at the time It was first tendered to the clerlj. 
2. Bankbuptct <S=5410 — Dischaege— Right to. 

Under Bankr. Act, § 14, declaring that any person nfay after the ex- 
piration of one month and within the next twelve months flle a pétition 
for a discharge, and if it shall be made to appear to the judge that the 
banlirupt was unavoidably prevented from flling it within sucli time it 
may be flled within but not after the expiration of the six montlis, a dis- 
charge will not be denled because the bankrupt's eounsel. through an 
honest mistake as to the law, supposed that the pétition for diseharge 
could not be filed until equity proceedings in the state court in which 
charges were m'ade against the bankrupt that would hâve been suflicient 
If established to defeat the discharge had been tenninated, and for that 
reason did not attempt to flle the pétition for discharge until after the 
conclusion of those proceedings and until after the expiration of more 
than one year after adjudication, for the statute is not liniited to cases 
absolutely beyoud the bankrupt's control. 

In Bankruptcy. In the matter of the bankruptcy of Charles E. 
Swain. Objections to discharge. Discharge granted. 

Philip B. Carter, of Melrose, Mass., for bankrupt. 

Paul Dawes Turner, of Boston, Mass., for objecting creditor. 

MORTON, 'District Judge. [1] As to the first objection, the bank- 
rupt's attorney at first ofifered for filing a pétition for discharge which 
recited with some particularity the reasons relied on as excusing the 
failure to présent it within the year. He was thereupon informed by 
one of the clerks of this court that it was unnecessary for hir* to set 
forth said reasons, or to do anything except file the usual pétition for 
discharge after the year and within the six months, with the statement 
that the petitioner was unavoidably prevented from filing the pétition 
within one year. The pétition originally tendered was not pressed, 
and the pétition now before the court was filed. The clerk of this 
court also informed the bankrupt's attorney that it was unneces- 
sary to présent to the court at that time évidence to show that the delay 
in filing the pétition was unavoidable, and that that question would be 
heard in connection with the pétition for discharge. The clerk's state- 
ments were based on oral instructions given by the late Judge L^well 
soon after the présent act went into efl^ect, and correctly stated the 
established practice of this court since that time. 

It is doubtful whether the practice is sound (see In re Chase [D. 
C] 186 Fed. 408); but it is clear that the petitioner was prevented 
from bringing the matter to the attention of the court within the per- 
mitted time by the clerk's statement to his attorney, and that what the 
petitioner did conformed to the current practice of the court. Under 
such circumstances, he ought not to suffer; and the pétition for dis- 
charge should be treated as if presented to the court at the time when 
it was first tendered to the clerk. 

[2] If the pétition is properly before the court, no reason appears 
for not granting the discharge. So the real question is whether, upon 
the facts stated in the report of the référée, "the bankrupt was un- 
avoidably prevented from filing" the pétition within the six months' 

ÊspFor other cases see same toplc & KEY-NUMBEK lu ail Key-Numbered Dlgests & Indexes 
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grâce period. Strictly construed, the words in question would exclude 
ail excuses except those approaching actual impossibility, such as in- 
capacitating illness, accident, or other causes entirely beyond the bank- 
rupt's control. The words hâve never been so severely limited. They 
hâve, on the contrary, been given a libéral application and hâve been 
said to include delays in the postoffice, and faults on the part of clerks 
or employés in the office of the attorney niaking the application. 

"It is not the purpose or policy of tte law in such a matter as this to take 
advantage of errors, or mistakes, or miscoiistruetions." Eay, J., in Ke Daly 
(D. O.) 224 Fed. 263, 266. 

The petitioner's counsel, through an honest mistake as to the law, 
supposed that the pétition for discharge could not be filed until the 
equity proceedings in the state court (in which charges were made 
against the bankrupt, which would be sufficient, if established, to de- 
feat the discharge) had been terminated. He therefore did not attempt 
to file the pétition for discharge until the conclusion of those proceed- 
ings. It would, I think, be altogether too strict a construction of the 
statute to hold that on such facts the bankrupt did not hâve the right 
to pétition for his discharge within the six months period. 

An order will be entered nunc pro tune (see Mitchell v. Overman, 
103 U. S. 62, 64, 26 L. Ed. 369) as of the date of the filing of the pé- 
tition for discharge, September 25, 1916, finding that the petitioner 
was unavoidably prevented from filing his pétition within the prescribed 
time ; and a f urther order granting the discharge. 



In re AMSDELTv-KIRSCHNER BRBWING CO. 
(District Court, N. D. New YorU. August 7, 191T.) 

1. MOBTGAGES ®=3535(1) FOBECLOSUBE— RiGHTS OF PURCHASERS— LIENS. 

A corporation purehased mortgaged prop«rty, -without assuming the 
mortgage or the mortgage debt. While it was the owner of the premises, 
but after it had ceased to use them, water rents, which ùnder the law 
became a lien and charge on the property, accrued. The mortgage was 
foreclosed, and the judgment iwovided that the water rents should be paid 
from the proceeds of the sale; but, at the request of the holders of the 
mortgage, the water rents were not dedueted from the proceeds, and the 
premises were sold to, and bid in by, the holders of the mortgage subject 
thereto. Held that, where they had not paid such water rents, or ob- 
tained any assignment thereof from the city, they had no clalnï against 
the corporation, or Its estate in bankruptcy. 

2. Bankruptcy ®=i33f)— Amendment of Claims— Time. 

An application to amend a claim after the expiration o( one year, and 
after the disallowance of the original claim and the afflrmance of such 
disallowance, will not be granted, where the liability of the baiiUrùpt 
is not sliown, and the trustée strenuously contests the claim. ■ 

In Bankruptcy. In the matter of the Amsdell-Kirschnet Brewing 
Company, bankrupt. On application by Lona F. Crounse and another 
to file an amended claim after the expiration of one year, and after 

<g=5F6r dther cases Seesame toplc & KEY-NUMBER in aU Key-Numbered Digeats & Indexés 
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review of an order of the référée disallowing and expunging their 
claim, and affirming the action of such référée. Application to amend 
denied. 

Visscher, Whalen & Atistin, of Albany, N. Y., for claimants, 
Muhlfelder & Illch, of Albany, N. Y., for trustée. 

RAY, District Judge. The facts in this case and those relating to 
this claim are quite fully set forth in In re Amsdell-Kirchner Brewing 
Co. (D. C.) 240 Fed. 492, and it is unnecessary to repeat them hère. 
The claim filed was based upon a deficiency judgment against one 
Sniper, who signed the bond secured by the mortgage ref erred to in 
the case above cited. There was no deficiency judgment against the 
bankrupt, the Amsdell-Kirschner Brewing Company. 

[1] It was claimed on the argimient in that case that the deficiency 
judgment against Sniper arose in part by reason of the accrual of 
water rents on the premises while the property was in the possession 
of and used by the bankrupt, to whom the title of the premises had 
passed without assumption of the mortgage or mortgage debt. This 
court remarked: 

"There Is equlty In this contention [that the banlirupt estate ought to pay 
the water rents] ; bnt the trouble is a claim was not presented based on 
such facts, and no such claim was litlgated, even indireetly, and there was no 
request to amend. If the now banlirupt corporation incurred irtdebtedness for 
water rents, and was liable therefor, I do not see why it is not still llable. 
If claiffliants should purchase such claim, it eould présent it in this court" 

It now is made to appear on this application that while the owner 
of the premises, but, it is claimed, after the now bankrupt had ceased 
to use same, water rents accrued in favor of the city of Albany. Un- 
der the law thèse water rents became a lien and charge on the prop- 
erty. The claimants hère became the owner of the mortgage, and 
foreclosed same, or perfected the foreclosure, and the premises were 
sold pursuant thereto, and bid in by thèse claimants. The judgment 
provided that the water rents referred to, being a lien on Ûie prem- 
ises, should be paid from the proceeds of the sale as a lien on the 
premises. The notice of sale and terms of sale so provided, but on 
application of thèse claimants, and at their request, the amount due 
the city of Albany for water rents was not deducted from the pro- 
ceeds of sale, but the premises were sold to and bid in by thèse claim- 
ants, subject to said water rents, and by such purchase under such con- 
ditions thèse claimants, of course, assumed and became obligated to 
pay the water rents, inasmuch as they were a lien on the premises pur- 
chased by them. 

There is no évidence before this court that thèse claimants hâve 
paid thèse water rents, and there is no évidence before this court that 
the city of Albany has ever assigned or transferred to thèse claim- 
ants its claim for such water rents. Affidavits are also filed to the ef- 
fect that the now bankrupt corporation had in fact ceased to use the 
mortgaged premises prior to the accrual of the water rents referred 
to; in other words, that the now bankrupt corporation received no 
benefit fom the water furnished thèse premises and for which the lien 
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exists. By the terms and conditions of the bond and niortgage thèse 
water rents became a lien and charge on the premises. 

Under the circumstances shown, it appears that thèse claimants hâve 
purchased thèse premises, in effect, assuming the payment of the water 
rents, and which are a burden on the premises, and which rents, of 
course, increase the amount the claimants will hâve to pay ; but it does 
not appear that they hâve paid same, or that they hâve purchased the 
claim of the city of Albany for such water rents, and this court is 
unable to see any theory upon which it can hold that the claimants 
hâve a claim against the bankrupt or the bankrupt estate for such wa- 
ter rents. 

[2] I think it would be a waste of time to allow the amendment to 
the claim, and expend time and money in taking proofs in regard there- 
to, as the trustée in bankruptcy contests the same most strenuously. 

The application to amend the claim must therefore be denied. So 
ordered. 



UNITED STATES v. FRENCII. 

(District Court, S. D. Florlda. July 30, 1917.) 

No. 617. 

1. PosT Office <©=33— Letters Threatening Psesident— Fob Whom In- 

TENDED. 

Under the rule that words of a statute judicially deflned before their 
use therein wlll be eonstrued as used in the light of that décision, unies» 
the eontext shows theia to hâve been used In some other sensé, to eonsti- 
tute the offense denounced by Act Feb. 14, 1917, c. 64, depositing for con- 
veyanoe in the mail a letter contalning "any threat" to taise the life of or 
to Inflict bodily harin on the Président, It must be intended that the 
letter be comiiiunicated to the Président, the person against whom the 
threat is made, and thereby influence his action, which intentioni is nega- 
tived in the case of a letter addressed to a third person, stating, If the 
German people "can pay |20,000 for W. (the Président) wholesale Ares, 
or soldier poisoning answer Yes" ; and further stating, "I hâve an inven- 
tion that will destroy an entlre fleet, * ♦ • burn citles and poison 
thousands." 

2, WOBDs AND Phrases— "Threat," 

A "threat" is any iffenace of such a nature and extent as to unsettle 
the mind of the person on whoin it opérâtes, and to talîe away from hls 
acts thut free and voluutary action which nlone constltutes consent. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Threat] 

Walter T. French was indicted for an ofifense. On demurrer to 
indictment. Demurrer sustained. 

Fred Botts, Asst. U. S. Atty., of Jacksonville, Fia. 
George C. Bedell, of Jacksonville, Fia., for défendant. 

CALL, District Judge. On July 20, 1917, the grand jury indicted 
the défendant for a violation of the act of Congress to punish persons 
who make threats against the Président of the United States, approved 

^ssFor other cases tee same topic & KBY-NUMBBR in ail Key-Number«d Disesta & Inaexm 
243 F.— 50 
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February 14, 1917. The défendant demurs to the indictment. The 

first ground of demurrer is that : 

"The facts stated in said indictment do not eonstitute any offense against 
any law in existence on April 30, 1917." 

And the third : 

"Neither of tlie certain letters set forth in said indictment contains any 
tlireat to take tlie llfe of, or to Infliet bodily liarm upon, the Président of tlie 
United States ; but tlie said letters are an invitation, ruse, or decoy to ascer- 
tain the sentiments of the person to whom they are addressed." 

The fourth: 

"The said letters were not addressed to the Président of the United States, 
and there Is not alleged any intent that they should ever reach the Président 
of the United States." 

The indictment sets out the letters, after alleging the addressing of 
the envelope to one Karl Zapf, at Jacksonville, Fia., and mailing same 
with the intention of having same delivered by the postal authorities, as 
f ollows : 

"Dear Sir: if the german people can pay ?20,000.00 for Wilson [the Prési- 
dent of the United States] wholesale Ares, or soldier poisonlng answer yes by 
cutting or having 6 of the Spanish banuts ofl! at roots, I mean the ones on front 
of lot close to corner of gâte way. A pro-Jermaa Anarcist." 

And also the following: 

"I hâve an invention that will destroy an entire fleet, Navy without a noise 
or shot, I can burn cities and poison thousanûs. 1 am not erazy or a faker 
but can produce the gpods lets get together." 

The question presented by the demurrer is: Does the mailing of 
the envelope containing thèse two writings violate the act approved 
February 14, 1917? That act is as follows : 

That "any person v^ho knowingly and willfully deposits or causes to be 
deposited for conveyance * * * any letter, paper, wrtting, prlnt, missive, 
or document containing any threat to take the life of or to inllict bodily harm 
upon the Président of the United States," shall be puuished, etc. 

[1] If thèse letters, separately or taken together, contain a threat to 
take thè Hfe of the Président, or to do him bodily harm, then the de- 
murrer should be overruled; if they do not, then the demurrer should 
be sustained. The décision of that question dépends upon what Con- 
gress means by the use of the words "any threat." It is a rule of con- 
struction of statutes that, if the words used hâve been judicially de- 
fined before the législative body uses them, then they will be construed 
to hâve been used in the light of that définition, unless the context 
shows them to hâve been used in some other sensé. 

[2] A threat is defined to be any menace of such a nature and éx- 
tent as to unsettle the mind of the person on whom it opérâtes, a.nd 
to take away f rom his acts that f ree and voluntary actioii which alone 
eonstitutes consent. A. & E. Enc. of Law, 141. No particular words 
are necessary to eonstitute a threat, but thèse words must be intended 
for the person threatened. If the communication is sent to one with 
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the intention of having it delivered to the person threatened, and it in 
fact reaches him, this would be sufficient. Id. 145. 

The cases referred to in the text seem to support the principles an- 
nounced. The communications set out in the indictment, when tested 
by the rules above mentioned, do not measure up to the requirements. 
It is clear, from the reading of those communications, that it neveil 
was the intention of the writer to hâve them communicated to the Prés- 
ident. It is clear that the intention of the writer was either to test 
the loyalty of the addressee or gain money from him, on the supposi- 
tion that he was strongly pro-German — leaving out the possibility that 
the writer was demented. However, his intention is of no moment 
in this investigation, unless it was that his writings should be com- 
municated to the Président, and thereby influence the action of the 
Executive. Thèse communications, it seems to me, négative any such 
intention. The indictment setting out the writings in haec verba, their 
construction becomes a question of law for the court to décide. 

The demurrer to the indictment will therefore be sustained. 



In re DE LEWANDOWSKI. 

(District Court, D. Massachusetts. July 17, 1917.) 

No. 22299. 

Bankbuptct G='410 — Disciiabqe — Time. 

Bankr. Act July l, 1898, c. 541, | 14a, 30 Stat. 550 (Comp. St. 1916, g 
9598), déclares that any person may, after the expiration of one month 
and wlthin the next 12 nïonths subséquent to adjudication, file an ap- 
plication for a discharge In the court of bankruptcy in whlch the pro- 
ceedings are pendlng, and. If It shall be made to appear to the judge 
that the bankrupt was unavoldably prevented from fillng his pétition with- 
in Siuch time, it May be flled within, but not after, the expiration of th» 
next six months. Section 31a (Comp. St. 1916, § 9615) déclares that 
whenever time is enumerated by days In thIs act, or in any proceedlngs 
in bankruptcy, the number of days shall be computed by excluding the 
flrst and includlng the last, unless the last shall fall on a Sunday or 
hoUday, in whlch event the day last included shall be the next day there- 
after whlch is not a Sunday or a légal holiday. The bankrupt was àd- 
judleated on June 4, 1915, and her application for discharge was not flled 
untll December 5, 1916, though the precedlng day was not a Sunday or 
légal holiday. Held that, in such case, the application for discharge 
came too late, being flled more than a year and six months after adjudi- 
cation, for, in Computing the time by months, the flrst day is to be ex- 
cluded àrid the last day counted, so that the time expires on the cor- 
respondlng day in the month In whlch the stated perlod occurs. 

In Bankruptcy. In the matter of the bankruptcy of Maidelle De 
Lewandowski. On application for discharge. Application denied. 

Ralph E. Tibbetts, of Boston, Mass., for bankrupt. 

William C. MelHsh, of Worcester, Mass., for objecting créditer. 

MORTON, District Judge. This is an application for discharge. 
The bankrupt was adjudicated on June 4, 1915. The application for 

<S;=}For other cases see same topic & KE:Y-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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discharge was filed December 5, 1916. The preceding day was not a 
Sunday or légal holida_y. The discharge is opposed upon the ground, 
inter alia, that "it does not appear that the pétition for discharge was 
brought within the time required by law." 
The act provides that : 

"Any person may, after the expiration of one iiioutli and witliin tlie next 
twelve montlis subséquent to being adjudged a bankrupt, file an application 
for a discharge in the court of bankruptcy in wliicli the proceedlngs are 
pending; If it shall be made to appear to the judge that the bankrupt was 
ïinavoidably prevented from filiug it within sucli time, it may be filed within 
but not after the expiration of the next six montlis. Section 14a, B. A. 

"Whenever time is enumerated by days in this act, or In any proceeding 
in bankruptcy, the number of days shall he computed by excluding the flrst 
and including the last, unless the last fall on a Sunday or holiday, in whicli 
event the day last included shall be the next day thereafter which is not a 
Sunday or a légal holiday." Section 31a, B. A. 

It has been held that the rule of computation stated in section 31, 
supra, as to days should be applied when time is limited by months 
or years. Jones v. Stevens, 94 Me. 582, 48 Atl. 170; In re Warner 
(D. _C.) 144 Fed. 987; In re Stevenson (D. C.) 94 Fed. 110. See, too, 
Collier, Bankruptcy, pp. 308, 574; Remington, Bankruptcy, § 2423. 
The corresponding provision in the law of 1867 (Act March 2, 1867, 
c. 176, § 48, 14 Stat. 540) was similar, and the construction placed 
upon it by the Suprême Court has been followed in décisions under the 
présent act. Dutcher v. Wright, 94 U. S. 553, 558, 24 h. Ed. 130. 
See, too, Cooley v. Cook, 125 Mass. 406. 

Ail thèse décisions held that, in Computing time by months, the first 
day is to be excluded and the last day counted, so that the time ex- 
pires on the corresponding day in the month in which the stated period 
terminâtes; e. g., four months from January Ist expired May Ist, 
and a year from January 1, 1915, expired on January 1, 1916. When 
the expiring day falls on a Sunday or holiday, the next day is included. 

The applicant for discharge contends that an additional day of grâce 
is allowed; in other words, that neither the day at the beginning nor 
the day at the end of the period is counted. In re Holmes (D. C. Vt.) 
165 Fed. 225, so decided. No other décision so interpreting limitations 
of time has been called to my attention. In both the cases cited as au- 
thority by it, the last day fell on a Sunday or holiday, and on that ac- 
count the additional day was allowed. They seem to me authorities 
against the proposition hère contended for by the bankrupt. 

The application for discharge was not filed in time, and must be de- 
nied. 
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BEST et al. v. GREAT NORTHERN RY. CO. et al. 

(District Court, D. Montana. July 12, 1917.) 

No. 574. 

1. Iîp:movat. of Causes <S=>26 — Rigiit of Removal — "Nonresident" — "Non- 

citizen." 

Citizens of Montana jointly sued in the state court a forelgn corporation 
and a citizen of Ital.v livins witliin the state. Under tlie statute declaring 
tliat Kuits falllng witliin the original jurisdictlon of the District Court 
may l)e removed by the défendant or défendants, beiiig nonres-idents of 
the state, défendants removed the cause. HcUl, that the word "nonresi- 
dent" is synonvinous witli "noncitizen," and, thougli the alien lived vvithin 
the state of .' itana, lie was entitled to remove the action. 

[Ed. Note. — For other définitions, see AVords and l'hrases, First and 
Second Séries, Nonrosidence ; Nonresident.] 

2. Ve.\ue <E=32(i — Alieks — Actioxs. 

If an alien desires to coniuience an action or bring a suit against a citi- 
zen of tlie United States, lie niust resort to tlie domicile of the defeud- 
ai.it to sue; tlie alien not beiiig assiuned to réside in the United States, 
tlidugli citizens may sue in either the state of whicli the plaintitï or the 
détendant was a résident. 

x\t Law. Action by Altie Best and another against tlie Great North- 
ern Railway Company, a corporation, and another, begun in the state 
court, and removed to tlie fédéral court. On motion to remand. Mo- 
tion denied. 

Walsh, Nolan & Scallon, of Helena, Mont., for plaintiffs. 
Veazey & Veazey and W. L,. Clift, ail of Great Falls, Mont., for de- 
fendants. 

BOURQUIN, District Judge. Défendants, one a foreign corpora- 
tion, the other a citizen of Italy résident in this state, and who in a 
court thereof lias petitioned for naturalization, sued jointly in tort in 
the state court, removed the suit hither, and plaintiffs, citizens of this 
state, move to remand. The suit is of original jurisdictlon in this 
court, and the statute provides that such cases, brought in a state court, 
may be removed hither "by the défendant or défendants being non- 
residents of that state." 

[ 1 ] Plaintiffs contend that there is no right of removal, for that the 
défendant alien is not a nonresident of this state; défendant corpora- 
tion, that, the case being of original jurisdictlon herein, the alien's rési- 
dence is merely of venue, a privilège capable of waiver, and that it can 
remove the suit in any event. The statute is the measure of the right 
of removal ; but, having in mind that citizenship, and not résidence, is 
the basis of jurisdictlon, that the object of removal is to enable one, 
sued in a state of vvhich he is not a citizen, to submit the controversy to 
a tribunal presumably free from local influences and more impartial 
than a court of the state of plaintiffs résidence, in the sensé of citizen- 
ship, and having in mind the practice and conséquences, it is believed 
that, though "nonresidents" is not an accurate (but sometime) synonym 
for "noncitizens," or for "citizens of other states or foreign states," 

«ssFor other casea see same topic & KEY-NUMBER In ail Key-Numbered DlgesU & Indexes 
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it is so intended in the removal statute, perhaps because of more com- 
mon use, more euphonie, or of greater brevity. The practice always 
was and now is that, in suits between citizens of différent states, citi- 
zenship alone, and not résidence, is material, whether original jurisdic- 
tion or on removal is involved. (A suit can neither be brought in nor 
removed to this court, though one or both parties are résident in this 
State, but neither a citizen thereof , nor alien, save by consent.) 

The cases make a distinction in the matter of alien défendants on re- 
moval, which is believed unwarranted. Most such cases are noted in 
Simpkins' Equity, 808. They seem to overlook the basis of jurisdiction 
and also the reasons for removal, that aliens' résidence is immaterial 
either to jurisdiction or venue, and that the doctrine of said cases leads 
to absurd conséquences, even to perversion of the- statute. For in- 
stance, if "nonresidents" be not construed "noncitizens," a citizen of 
Montana résident in Idaho, sued by a citizen of Idaho in a Montana 
State court, could remove the suit into this court. Conversely, a citizen 
of Idaho résident in Montana, so sued by a citizen of Montana, could 
not remove the suit into this court. 

[2] Furthermore, "an alien * * * jg assumed not to réside in 
the United States, and must resort to the domicile of the défendant" 
to sue. Railway Co. v. Gonzales, 151 U. S. 507, 14 Sup. Ct. 401, 38 L. 
Ed. 248 ; In re Keasbey, etc., Co., 160 U. S. 230, 16 Sup. Ct. 273, 40 L. 
Ed. 402. That is, while citizens of states may sue in the state of the 
citizenship of either plaintiff or défendant, aliens, though living in a 
state, can sue only in the state of defendant's citizenship, and for the 
same reason a citizen may sue an alien vi^herever process can be served 
on him, though the alien lives, is résident, in another state than that of 
plaintiff or the court. So an alien, résident, in the sensé of living, in 
Montana, cannot bring suit in this court against a citizen of Idaho, 
though a citizen of Montana, residing in Idaho, can, ail because citi- 
zenship, not résidence, controls. 

Remand denied. 



In re COLE JEWELEY CO. 

Intervention of RICHARDSON. 

(District Court, N. D. Georgia. Mareh 15, 1917. On Motion for 
Kehearing, April 3, 1917.) 

No. 5642. 

Bankbtjptct ©=3345— Claims— Pbiorities— Rbnt. 

Wliere a bankrupt's landlord had a dlstress warrant issued and levied, 
and a person rei>resenting four or flve of tlie largest creditors of tlie 
: toarilirupt, but not ail of the creditors, went into control of the business, 
the landlord was entitled to a lien or rigbt of prlorlty against goods 
levied on and not sold, and acoounts which could be identifled as cover- 
tng articles levied on, but had no such right as against the gênerai fund, 
because of the commingling of assets In the store. 

In Bankruptcy. In the matter of the Cole Jewelry Company, 
bankrupt. On intervention by Mrs. Joséphine Inman Richardson. 
Claim allowfed in part, and denied in part. 

&s>Foi other case* lee sama toplc & KEY-NUMBER In ail Key-Numbered Digests & Inâezw 
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Rosser, Slaton, Phillips & Hopkins, of Atlanta, Ga., for trustée in 
bankruptcy. 

Robert C. & Philip H. Alston, of Atlanta, Ga., for claimant. 

NEWMAN, District Judge. I hâve gone through this case pretty 
carefully, and I am satisfied that the action of the référée was right, 
except probably as to the amount of the claim. A careful investigation 
of the balance due Mrs, Richardson for rent — that is, rent thatjvas due 
at the time the distress warrant v^ras issued — shows the amount to 
hâve been $201 principal, and interest, which, as I hâve calculated, 
makes the gross amount, principal and interest to date, $270.19. Mrs. 
Richardson is undoubtedly entitled to her lien for this amount on the 
articles set out in Exhibit A, attached to the referee's certificate, and 
the balance due on the accounts set out in Exhibit B, also attached to 
the referee's certificate. Thèse two amounts together are sufficient 
on their face to more than pay Mrs. Richardson's claim. Whether 
that much can be realized, or not, it is impossible to say. 

I do not see how any other claim of a lien for her can be upheld, 
unless it can be determined that Slocum Bail went into control of the 
business and in charge of the stock as the représentative of the credi- 
tors generally. Undoubtedly he represeiited four or five of the credi- 
tors, and a majority in amount of ail the creditors; but the évidence 
fails to show that he was there as the représentative of the creditors 
generally. If he had been, the resuit hère would be entirely différent. 
The creditors who put Bail there, and who are responsible, in a way, 
for what he did in connection with the matters in issue hère, perhaps 
ought to be required to share Mrs. Richardson's loss, if, in this bank- 
ruptcy proceeding, there was any way to get at them separately; but 
I do not see how that can be done hère in any proper or just manner. 

The attempt to create a trust hère, as proposed by counsel for Mrs. 
Richardson, or the rights arising from commingling the assets in the 
store, cannot, as I see it, be sustained. The only clear right that I can 
see to priority is on the articles and accounts I hâve referred to, and 
even this assumes the levy to hâve been valid, about which there is 
some doubt at least. I think it is right, under the facts and circum- 
stances surrounding this matter, to allow the lien to the extent I hâve 
indicated. 

The action of the référée, except as to the amount, is approved, and 
he should find, as we make it hère, that Mrs. Richardson is entitled 
to a lien of $270.19 on the articles and the accounts to which I hâve 
referred, giving her, of course, the same rights as to the accounts that 
the trustée would hâve. 

On Motion for Rehearing. 

Since this motion for a rehearing on Mrs. Richardson's interven- 
tion was filed, I hâve gone over the évidence in this case again very 
carefully, and I am satisfied that, under ail the évidence hère as to the 
facts in connection with this claim, the levy of the distress warrant, the 
receipt given by Mr. Slocum Bail, and his relation to the store and 
to the whole transaction, I made no mistake in determining this case 
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on March 15, 1917. Indeed, I am fuUy satisfied with the correctness 
of that décision. 

Slocum Bail was the représentative, at the most, of only five credi- 
tors, although they were large creditors, and there were a number of 
other creditors ; and I do not see how Mrs. Richardson can hâve any 
rights as against the gênerai fund arising from the sale of the stock 
of goods, unless Bail represented the creditors generally. The articles 
found and identified in the store, and the accounts owing for goods 
sold, which were identified as having been a part of the goods levied 
on, is the extent, in my opinion, to which her rights go. I do not think 
there was any récognition particularly of a trust, on the part of the 
court, as to articles sold which had been levied on; but her right to 
those accounts was recognized because the articles sold and covered 
by those accounts had been identified as part of the property on which 
the sherifï made his levy. If the levy be sustained, as it has been both 
by the référée and by the court, her right as to those accounts is as 
clear to my mind as her right to the particular articles of jewelry 
which had not been sold, and which were part of the goods levied on. 

Therefore, being satisfied that the décision heretofore made is cor- 
rect, the motion for a rehearing must be, and the same is hereby, 
denied. 



In re HAWKINS. 
(District Court, N. D. Georgia, N. W. D. July 5, 1917.) 
Nos. 855, 856. 

1. Bankeuptct i^=>165(.1) — Pbefebence — What Constittjtes. 

Stockholders in a falling conyoratlon, who had Indorsed the corpora- 
tlon's paper, executed seeurlty deeds on their Indivldual property to 
secure eorporate creditors, with the understandlng that the time of pay- 
ment should be extended and further crédit given the corporation. The 
transaction occurred a Uttle more than a month before the bankruptcy 
of the corporation and of the stockholders Indivldually. Held that, as 
the mortgages would enable the creditors obtalnlng such liens to secure 
the larger portion. If not ail, of their debt to the exclusion of other cred- 
itors of the same claas, such mortgages were préférences. 

Z Fbaudui^tnt Convbyances <S=>27 — Moetoage bt Stockholdeb — Validity. 
In such case the mortgages were subject to attack as a fraud on the 
creditors of the stockholders, who were Insolvent, for they could not as- 
sume debts of the corporation to the exclusion of their own creditors. 

In Bankruptcy. In the matter of the bankruptcy of Miss M. E. 
Hawkins and Miss Lucile Hawkins. Pétition by the trustée for leave 
to sell real estate f ree from ail liens, and attacking the debts and liens 
of certain creditors, with pétition to review order of référée in favor 
of trustée. Order of référée upheld. 

In September, 1916, Miss M. E. Hawkins and Miss Ludle Hawkins were of- 
ficers and managers of the Hawkins-Klng Millinery Company, ownlng $10,000 
of the capital stock of sald corporation. They also owned a house and lot in 
Atlanta, Ga., and about January, 1916, they borrowed $1,500 from one Kosa 
W. Yonng, givtng a loan deed on sald bouse and lot to secure same, and used 
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this in buyliig out otlier stockholders and flnancing tlie corporation. On Oc- 
tober 24, 19](), tlie Hawkins-King Millinery Company went into bankruptcy, 
and on tlie sauie date the Misses lîawkins filed their indlvidual voluntary pé- 
titions. On Septeniber 11, 1016, the Misses Hawklns eacli Indorsed the cor- 
iwration's paper to the Exchange National Bank of Kome, Ga., for $2,400. 
On September 14, 1916, a warranty deed was given by tliem on their prop- 
erty iu Atlanta, subject to the deed glven to Eosa W. Young, for $867.84, to 
secure the debt of the corporation to the Tinsley Millinery Company for that 
amount, and on September 15, 1916, a third seeurity deed to said property 
in Atlanta, sub.iect to the lirst two deeds, was given by them to secure a delK 
of the corporation to the Vatter-Ijynn Millinery Company, also wlth the un- 
derstanding that time of payment would be extcnded and further crédit given 
the corporation. A bond to reconvey was given by Rosa \V. Young to the 
bankrupts, but in making tlie two last deeds this bond was not assigned. 

It appears from the record that the extension of time of payment and ad- 
ditional crédit were of value to the corporation and to the Misses Hawkins : 
that at the time of making thèse seeurity deeds the Misses Hawkins believed 
they were solvent ; tllat, together with their interest in the corporation and 
the equity in the real estate, vulued at $4.000, they believed they were solvent ; 
that they were not in business on their own account, and owed practically no 
one individually at the time of their bankruptcy. At the time of the making 
of the second and third deeds there was no ordiuary way for others of telling 
w'hat their linancial condition was, and ail the évidence is to the effect that 
the lien claimants did not know or havo reason to believe that the Misses 
Hawkins were iusolveut. Tliey did not know that they owed the bank. Tho 
trustée, represcutiiig ths; claim of tlie l'Ixchange Na.tinnal Bank of Bome, filed 
a pétition asking to sell the Atlanta real estate frec from ail liens, and at- 
taeks the validity of tîie debts and liens of the Tinsley Millinery Company, 
and the Vatter-Ijynn Millinery Company. 

Lipscomb & Willingham, of Rome, Ga., for trustée. 
Walter S. Dillon, of Atlanta, Ga., for interveners. 

NEWMAN, District Judge (after stating the facts as above). [1] 
I hâve gone carefully into the ciue.stion in this case, hâve examined the 
briefs of counsel, hâve re-examinecl the report and opinion of the 
référée, and am entirely satisfàed that tlie referee's décision is right. 
The giving of thèse mortgages was undoubtedly a préférence, it seems 
to me. 

[2] I am inclined to think that the second point made by the trustée 
is also Sound; that is, that the individual bankrupts, the ladies hère, 
could not create a lien on their property, to assume the debt of an- 
other, while they were insolvent, and thereby eut out ail of their 
creditors. This would be a fraud upon their individual creditors, 
which the law would not tolerate. Ail this was done a little more than 
a month before the bankruptcy of both the Ilawkins-King Millinery 
Company and the Misses Hawkins individually. There seems to be 
no doubt at ail of the mortgages creating a préférence under the bank- 
ruptcy act, that the effect of the giving of the mortgages was to enable 
the mortgagees to secure a larger portion of, if not their entire, 
debt, to the exclusion of other creditors of the same class. 

The action of the référée will stand approved, and it is directed that 
the property be sold, as ordered by the référée, at the most convenient 
time under présent conditions, subject to the mortgage of Mrs. Rose 
W. Young, for the sum of $1,500, which is not contested by any one. 
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In re BOURKE. 

(District Court, D. Kansas, First Division. Aprll 26, 1917.) 

Aliens <S=68 — Natubalizaiton — Time fob Pkoceeding. 

Act June 29, 1906, c. 3592, 34 Stat. 596, requirlng application for admis- 
sion to full citizenship to b€) made within seven years after tlie déclara- 
tion of intention, applies to one who filed hls déclaration of intention be- 
fore tlie act took eftect. 

Pétition by Timothy Samuel Bourke for admission to citizenship. 
On final hearing. Pétition dismissed. 

POIvLOCK, District Judge. The facts are petitioner filed his déc- 
laration of intention to become a citizen of this country in due form 
of law July 19, 1904. Based on this déclaration of intention, he filed 
his pétition in this court for a judgment of naturalization on the 14th 
day of December, 1916, more than seven years after the act of Congress 
of June 29, 1906, in regard to naturalization took effect. The ques- 
tion presented in this case is this : Will the déclaration so filed support 
the pétition, and warrant the entry of a judgment of naturalization as 
prayed therein, or was the right of petitioner to proceed by pétition to 
procure a judgment of naturalization from this court eut ofï and barred 
by the seven-year period of limitation prescribed in the act of 1906? 

On investigation, I find from the reported décisions the question 
so presented has been ruled by the Circuit Court of Appeals for the 
Second Circuit in Yunghauss v. United States, 218 Fed. 168, 134 
C. C. A. 67, by the Circuit Court of Appeals for the First Circuit in 
Harmon v. United States, 223 Fed. 425, 139 C. C. A. 19, and by the 
District Court for the Eastern District of Arkansas in Re Wehrli (D. 
C.) 157 Fed. 938, against the validity of the pétition, and in the case of 
In re Andersen (D. C.) 214 Fed. 662, from the District Court for the 
Western District of Texas, and the case of Eichhorst v. Lindsey (D. 
C.) 209 Fed. 708, from the District Court for the Western District 
of Pennsylvania, holding in favor of its validity. It is also further 
observed in the Harmon Case, supra, a pétition for writ of certiorari 
was presented to and denied by the Suprême Court, 241 U. S. 676, 36 
Sup. Ct. 725, 60 L. Ed. 1232. Hence it may be safely said the weight 
of authority is against the sufficiency of the pétition to authorize the 
judgment of naturalization prayed by petitioner. 

The gist of the argument made in support of the légal sufficiency of 
the pétition is that the act of Congress of June 29, 1906, by its very 
terms is inapplicable to and does not in any manner control or limit 
the time in which one, who had heretofore, under existing laws, filed 
his déclaration of intention to become a citizen, may proceed, at any 
time after the filing of such déclaration, to complète his right or privi- 
lège of obtaining a judgment of naturalization and admission to full 
citizenship. On the contrary, it is the contention of the government in 
this matter the seven-year period of limitation prescribed in that act 
applies to ail future légal proceedings instituted and carried on for 

©=3For otber cases see same topic & KEY-NUMBER ic ail Key-Numbered Digests & Indexe» 
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the purpose of traiisforming an alien into a fuU-fledged citizen of our 
country. While it must be confessed the act does not in express terms 
prescribe a period of time in which any alien, who theretofore bas 
declared his intention to become a citizen of this country, shall insti- 
tute his proceeding to obtain a judgment of naturalization, hence the 
question presented is not altogether f ree f rom doubt, yet, if it be held 
the period of limitation prescribed by said act has no application in 
such case, it follows, while one who files his déclaration of intention 
after said act took effect must proceed further by instituting his action 
within the statutory period therein named, or be forever barred, but 
one who, many years before the taking effect of said act, filed his 
déclaration of intention, may, from the simple fact alone of having 
filed such déclaration, delay for any period he may désire the filing of 
bis pétition for judgment of full citizenship. 

I am convinced the Congress could hâve hardly so intended. There- 
fore, in harmony with the great weight of authority on the question 
presented, and from the very reason of the matter, I hold the pétition 
must be dismissed, because insufïicient in law. 

It is so ordered. 



TINITED STATKS v. BOSTON & M. R. R. 

(District Court, D. Massaclmsetts. September 21, 1016.) 

>fo. 694. 

Railhoabs ®=»229— Opération— Pknalties—Hauling Defective Car— "Near- 

EST AVAILABLE POINT FOR REPAIRS." 

Within Safety Appliauce Act, perinitting witliout penalty a defective car 
to be hauled "to tlie nearest avallable point" where it can be repaired, 
availability dépends on other considérations than mère distance; and 
whettier, for a defective car eontalning freight destined to points west, 
E., 38 miles west of G., the point wliere the defect was dlscovered, rather 
than F., 17 Miles east, E. and F. being the nearest repair points, was the 
"nearest avallable" point, was a matter of business judgment, on whloh, 
involving, as it does, many éléments, the décision of those In charge of the 
business, if niade in good faitli, is entitled to serious considération. 

At Law. Action by the United States against the Boston & Maine 
Railroad. Judgment for défendant. 

Geo. W. Anderson, U. S. Atty., of Boston, Mass., for the United 
States. 

Charles S. Pierce, of Boston, Mass., for appellee. 

MORTON, District Judge. This is a suit for penalties under the 
Safety Appliance Act. Judgment has been rendered for the plaintiff 
by agreement on the first and third counts of the déclaration. The 
questions hère presented arise under the second count, which in sub- 
stance allèges that the défendant hauled over its railroad, from Gard- 
ner, Mass., to East Deerfield, Mass., a box car which was out of re- 
pair by reason of a coupler being missing from the A end of said car. 
The case is submitted on an agreed statement of facts, being those con- 
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tained in the report of the inspectors of the Interstate Commerce Com- 
mission, from which the following appear: 

The car in question was billed from Smith Mills, Me., to Lake Junc- 
tion, N. Y. It was iji a train which left Boston during the night of 
August 23, 1916; it became defective and was left behind at Gard- 
ner, with one drawbar pulled eut, between 1 and 2 o'clock the next 
morning. Subsequently it was turned around and was attached b}' its 
good coupler behind the caboose on the end of a freight train going 
west from Gardner at 7:40 a. m. on August 24th. On this train it 
was taken to East Deerfield, where it was repaired. This is the move- 
ment on which the complaint is based. The car contained about 45 
pièces of freight, including one cask of gasoline. Gardner is not a 
repair point for sucli defects as this car developed. The nearest such 
point was Fitchburg, which is 17 miles east from Gardner; East Deer- 
field is 38 miles west. The freight in the car was destined to points 
west. 

The contention of the plaintiff is that the car ought to hâve been 
taken to Fitchburg, because the distance was shorter. Obviously some 
movement of the car in its defective condition was necessary ; it was 
beyond repair with the facilities at Gardner. The defect occurred dur- 
ing the night; the car was loaded with freight, on some of which 
speedy delivery may bave been important. There were unloading fa- 
cilities at Gardner, but it does not appear that there was any car there 
into which the freight could hâve been transferred from the defec- 
tive car. What was donc involved hauling the car about 20 miles fur- 
ther than the distance to Fitchburg; but it "gained on the voyage," 
and does not appear to hâve substantially increased the risk of injury 
to employés. 

The statute permits a defective car to be hauled, not simply to the 
nearest point where it can be repaired, but "to the nearest available 
point." The word "available" cannot be ignored. It bas been ju- 
dicially defined (in connection with the word "assets") as follows: 

"The word 'available' iiiust hâve been inserted for some llniiting or qualify- 
Ing purpose. It must hiive been intended as includinR certain assets and ex- 
eludins others, else there was no reason for its use. The ordinnry meaning of 
"available' is 'iisable, capable of being used to advantage.' Haïuilton v. Me- 
iiomiriee Falls Qiiarry C!o., 106 Wis. 352, 359, 81 N. W. 870, 878. 

Availability obviously dépends, under the statute, on other consid- 
érations beside that of mère distance. Whether Fitchburg was, under 
ail the circumstances, the "nearest available" point for the repair of 
this car, was a matter of business judgment. Upon such a question, 
involving as it does many éléments, the décision of those in charge of 
the business, if made in good faith, is entitled to serions considération. 
It is not shown to hâve been wrong in this instance. 

Judgment for the défendant on second count. 
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In re COOPBR. 

(District Court, D. Massachusetts. February 28, 1917.) 

No. 23714. 

Bankruptct <g=>347— Prei-ebred Claims— Claims of Assignée. 

A clalm for the necessary exjiense for an appraisal of the property of 
a bankrupt, whieh prior to bankrnptey was traiiHferred to a oommou-Uiw 
assignée, is entitled to be preferred, though presented by the apipraiser di- 
rectly against the bankrupt estate ; for suth appraisal vvas for tlie 
benefit, not only of the assignée, but of the bankrupt estate, establisliing 
the amount and value of the property. 

In Bankruptcy. In the matter of the bankruptcy of Nathan Coop- 
er. Proceeding to review order of référée denying claim of com- 
mon-law assignée. Order reversed, and claim allowed. 

Léon R. Eyges, of Boston, Mass., for common-law assignée. 
George I. Cohen, of Boston, Mass., for trustée. 

MORTON, District Judge. The common-law assignée sold ail the 
chattel property and reduced the entire estate to money. An adéquate 
appraisal of the property which originally came into his hands seems 
to hâve been désirable, both for his protection and for the informa- 
tion of the trustée, if bankruptcy proceedings should be instituted. 
The charge for it appears reasonable, and there is no suggestion that 
the amount is excessive, or that the work was not well donc. It seems 
to me that in this case an appraisal was reasonably necessary, in con- 
nection with the proper préservation and care of the property received 
by the assignée, and that the assignée, if he had paid the expense of 
it, should hâve been allowed therefor in his account with the trustée. 
If so, under Randolph v. Scruggs, 190 U. S. 533, 539, 23 Sup. Ct. 710, 
47 L. Ed. 1165, the claim is entitled to be preferred, although pre- 
sented by the appraiser directly against the bankrupt estate. 

The order of the référée is reversed, and the claim is allowed. 



THE BURNA VENTURA. 

(District Court, S. D. New York. February 28, 1916.) 

1. Seamen <©=11— Who are Seamen— Wikeless Tei.egraph Operatob. 

Libelant was a wireless telegraph operator who went on board respond- 
ent ves.sel pursnant to a eontract betwoen her owners and tlie Marconi 
Wireless Telegraph Company, by which he was required to sign the ship's 
articles, was classed as an officer, and niessed with theni. It was fur- 
ther provided that, should the vessel render salvage sei'viee,s through the 
use of the wireless apparatus, the Marconi Coinpiiny was to hâve a share 
of the money earned. libelant signed the articles at a stated wage of 
25 cents per month, which was not collected. He was in fact hired and 
paid by the Marconi Company, which supplied him and the apparatus for 
a stated sum per month. Libelant also operated the launch when in port 
through a private arrangement with the captnin and for which he was 
paid. He becanie sick and was discharged and taken to a hospital. Held, 
that he was a mem'ber of the crew, and, as a seamen who fell ill in the 
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service of the ship, was entitled to maintenance and cure at the expense 
of tlie vessel. 

2. Seamen <S=>11— "Crew"— Who Constitute Crew of Ship. 

By the "crew" of a vessel, those persons are naturally and prlmarlly 
meant who are on board her aiding in lier iiaviffation witliout référence 
to the nature of the arrangement under which they are on board. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Orew.] 

3. Seamen ©ssll— WiiO abe Seaiibn. 

A man who serves a ship in her navigation as the resuit of a contractual 
engagement of any kind is a memfber of the crew and entitled to the 
privilèges of a seaman. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Seamen. I 

In Admiralty. Suit by George Gerson against the steamship Buena 
Ventura. Decree for libelant. 

Silas B. Axtell, of New York City, for libelant. 
Russell T. Mount, of New York City, for claimant. 

HOUGH, District Judge. The pleadings présent a somewhat novel 
application of the doctrine that vessel and owners are liable in case 
a seaman falls sick in the service of the ship to the extent of his 
maintenance and cure and wages, at least so long as the voyage is 
continued. The Osceola, 189 U. S. at 175, 22 Sup. Ct. 483, 47 L. Ed. 
760. The last phrase of this sentence has no application to ,the mat- 
ter in hand, because Gerson was discharged sick at an intermediate 
port and was cured before the voyage ended. 

[ 1 ] Libelant was a "wireless operator" who came on board the 
Buena Ventura in pursuance of a contract between her ovvners and 
the Marconi Wireless Telegfaph Company of America. By this 
agreement Gerson was required to sign the ship's articles, he was 
classed as an officer, and messed with them ; assistance, if any, of the 
wireless apparatus operated by him was to bring to the Marconi Com- 
pany "a fair and reasonable proportion of salvage moneys" that might 
be awarded to the shipowners ; and, finally, a part of his duty was 
to instruct an officer of the ship in the art of sending messages by wire- 
less apparatus. 

Libelant did sign the articles, but purely as a formality ; his stated 
rate of wage is 25 cents per month, which as a matter of fact was 
never coUected; he received board and lodging from the ship, and 
a regular stipend from the Marconi Company. 

It is quite true in one sensé that the Marconi Company hired out 
their apparatus and a man to go with it at $100 a month. 

It appears that Gerson did not find his duties as wireless operator 
so engrossing but that he could do other things, and by an arrange- 
ment between himself and the captain he operated the launch while 
in port, receiving therefor $15 a month. No such bargain is men- 
tioned in the articles, and it does not affirmatively appear that the 
shipowners knew anything about it. 

<S=9For other cases see aame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Gerson fell ill of iritis, an inflammation of the iris. It appears that 
he once told the master that on another vessel he had received some 
acid in one of his eyes from which he had suffered annoyance. There 
is no évidence to show that the iritis was connected with this earUer 
difficulty. There is no médical testimony, but I think it a matter of 
common knowledge that iritis is a difficulty frequently, if not usually, 
resulting from long-continued exposure to brilliant sunlight. 

In my judgment Gerson fell ill "in the service of the ship," and is 
therefore entitled to maintenance and cure if he is to be regarded as 
a seaman or a member of the crew. 

[2] The word "crew" is explicitly considered in United States v. 
Winn, 3 Sumn. 209, Fed. Cas. No. 16,740. What Justice Story there 
said has not been improved upon, though the language of Dodge, J., 
in The Bound Brook (D. C.) 146 Fed. at 164, may be quoted as a 
f air summary : 

"When the 'crew' of a vessel is referred to, those persons are naturally and 
prlmarily meant who are on board her aiding in her navigation, witliout référ- 
ence to the nature of the arrangement under which they are on board." 

The word "seaman" undoubtedly once meant a person who could 
"hand, reef and steer," a mariner in the true sensé of the word. But 
as the necessities of ships increased, so the word "seaman" enlarged 
its meaning. Even in Bean v. Stupart, 1 Doug. 11, it was held that a 
warranty to carry "30 seamen besides passengers" meant that the 30 
seamen included a cook, a surgeon, and other employés, and did not 
mean merely able seamen. And a cook was explicitly held to be a 
seamen in this court by Betts, J., in Allen v. Hallet, Abb. Adm. 573, 
Fed. Cas. No. 223. By the same course of reasoning an employé 
on a barge may be regarded as a seaman. The Walsh Bros. (D. C.) 36 
Fed. 607. Also, a cooper. United States v. Thompson, 1 Sumn. 168, 
Fed. Cas._ No. 16,492. See, also, The Mary Elizabeth (C. C.) 24 Fed. 
397. This court has even decided that a bartender may rank as a 
seaman, in The J. S. Warden (D. C.) 175 Fed. 314. 

But the reason of the matter is shown best by Judge Benedict's dé- 
cision in The North America, 5 Ben. 486, Fed. Cas. No. 10,314, where- 
in he held that a fireman was a seaman. 

The reason for such generous interprétation of so simple a word 
as "seaman" is that every one is entitled to the privilège of a seaman 
who, like seamen, at ail times contribute to and labor about the op- 
ération and welfare of the ship when she is upon a voyage. When 
mariners in the old sensé of the term were the only persons who en- 
abled the ship to go in saf ety, then they were the only seamen ; when 
firemen contributed quite as much as the deck hands to that end, they 
became seamen in the eye of the law. And in my judgment a wire- 
less operator is to-day a far more important person in the safe opéra- 
tion of a voyaging vessel than is any one imaginable fireman, cook, or 
the like. 

If therefore the shipowner had directly hired this libelant as a 
wireless operator and put him on the articles not at the nominal sum 
of 25 cents a month, but at the wage he actually received from the 
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Marconi Company, there would be no doubt of his riglit to the priv- 
ilège of a seaman; to be regarded as a member of the crew, and to 
be entitled to maintenance and cure as such. 

Claimant's argument is that the right in question is a contractual 
right and has always grown out of and can only be justifîed by the 
seaman's contract of employment. 

I think this is true, but I fail to discover in any reported case, or in 
tlie reason of the matter, any justification for the idea that the measure 
of right dépends, not on the fact of service, but on the quantum of 
wage paid therefor. 

It is urged that a vessel can clear from no port of the United States 
without Iiaving the entire ship's company set f orth in the articles. This 
aiso is true, but does not, I think, advance the matter, for if Gerson 
belonged to the ship's company he belonged to the crew. 

The fact is that Gerson served the ship ; he was subject to dis- 
cipline under the orders of the captain, and his business was to as- 
sist in a very important manner in navigating the vessel. It is this 
relation, and not the 25 cents a month, paid or unpaid, which made 
him a member of the crew entitled to the privilèges of a seaman. 

[3] It is preferred to put décision on this broad ground; i. e., that 
a man who serves the ship as the resuit of a contractual engagement 
of any kind, and serves her in her navigation, is a member of the 
crew and entitled to the privilèges of a seaman. 

In this case, however, it is plain that the arrangements made be- 
tween the shipowners and the Marconi Company may well hâve 
conferred upon Gerson a status and a relation to the ship quite suffi- 
cient to justify his présent demand without laying down the compre- 
hensive principle hereinabove stated. 

When this agreement is studied, it is seen that the shipowners 
really hired Gerson and the apparatus ; they did not covenant to pay 
Gerson directly, but they agreed to pay, and in addition to this pay- 
ment they specifically agreed that the libelant should rate as an of- 
ficer, that he should sign the ship's articles, etc. In other words, the 
agreement shows that the parties thereto considered him a member 
of the crew whose business it was (inter alia) to assist in salvages. 
To be entirely logical, claimant would hâve to argue that, in the event 
of the Buena Ventura's making a salvage and getting an opportunity 
to salve by reason of the wireless apparatus, the Marconi Company 
should share in the salvage moneys, but that the wireless operator 
should hâve no share at ail. It seems to me that such a proposition 
would be monstrous; yet, if Ger.son is no more than the employé of 
the Marconi Company, such must be the resuit under this agreement. 

The libelant may take a decree for $297.71, with costs. 
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THE MANCIIIONEAL. 
(Circuit Court of Appeals, Second Circuit. June 11, 191T.) 

Ko. 238. 

1. Collision ®=>83— Steam Vessels Meeting— 1<"xcessive Speed ix Foo. 

A steamsliip and a pilot boat meeting nearly end on in a fog so dense 
tliat tliey did not see eacli otlier until witliln 500 feet both held in fault 
for a collision for excessive speed after they heard eacîi other's fog sig- 
nais in violation of article 16 of the Iiiland Rules (Act June 7, 1897, e. 
4, § 1, 30 Stat. 99 [Comp. St. 1916, § 7889]), and the pilot boat also for 
failing to keep a proper loolcout. 

2. Collision <®=3l08 — Fault— Ekrob in Extremis. 

To excuse a false maneuver by a vessel in danger of collision as an 
error in extremis, It niust hâve been produced solely by the fault of the 
other vessel. 

3. Collision <S=>82f2)— Excessive Speed in Fog— Elle or Modekate Speed. 

Speed in a fog is always excessive in a vessel that cannot reverse her 
englues aiid corne to a standstill before she eollides with a vessel that she 
ought to hâve seen, having regard to fog density. 

4. SitIPPING (S=»79— LiABILITIES OF VESSEL— LoSS OF WlBELESS APPARATXJS 

FURNISHED UnDEB CoNTRACT. 

A vessel owes the duty of reasonable eare for the préservation of a wlre- 
less apparatus owned by a telegraph conipany but placed on the vessel 
under a contract with the owner for its service, and, if it is lost through 
the aflirniatively proved fault of the vessel or her owner, both are 
llable tlierefor. 

5. Pilots <@=>16— Liability for Impropeb Navigation of Vessel. 

A pilot Is responsibie only for hls Personal négligence in the navigation 
of the vessel, and that must be affirmatlvely shown. 

6. Pilots <S=>2%— Pilots' Associations— Liabiliiy for Négligence of Mem- 

BEBS. 

A pilots' benevolent association whose members, instead of talîing their 
fées as earned, pool them in the association, whlch after paylng expenses 
distrlbutes the fund among those on the active list according to the num- 
ber of days they hâve worked, is not liable for the négligence of one of its 
mem'bers whlle in the service of a vessel. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty for coUision by the United New York Sandy Hook 
Pilots' Association and the United New Jersey Sandy Hook Pilots' As- 
sociation, owners of the pilot boat New Jersey, and by the Marconi 
Wireless Telegraph Company of America, against the stearaship Man- 
chioneal, the Actieselskabet Dampskibs Manchioneal, claimant, with 
Charles Beebe, the United New Jersey Sandy Hook Pilots' Benevolent 
Association, and John F. Hopkins, as président, etc., impleaded. De- 
cree against the Manchioneal alone, and her claimant appeals. Modi- 
fied and affirmed. 

Appeals from a decree in admiralty entered in the District Court for the 
Southern District of New York, holding the steamship Manchioneal solely at 
fault for a collision vcith the steam pilot boat New Jersey (resultlng in the 
sinking of that vessel), and refuslng to hold either Beebe, the pilot then on 
the Manchioneal or the "United New Jersey Sandy Hook Pilots' Benevolent 
Association," of which Beebe was a member, responsibie in whole or in part 

^ssFov other cases see same topic & KBV-NUMBER in ail Ke^-Numbveâ Oigest* & Inâexw 
243 F.— 51 
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for the restilting damages. The Benevolent Association Is unincorporated, and 
it and Beebe were brought in by pétition under the flfty-ninth rule. 

The New Jersey was a propeller about 150 feet long and 475 tons gross, 
built for the pilots, and used only in their business. She was owned by the 
two Ubelants, both corporations, and created for the purpose of holding title to 
the vessels used by the Sandy Hook pUots of this port. 

Beebe is a New Jersey pilot, and ail such pilots may, and as a matter of 
fact do, belong to the unincorporated New Jersey Benevolent Association above 
named. 

The trustées of this association own ail the stock of the incorporated llbelant 
"United New Jersey Sandy Hoolc Pilots' Association," and this company owned 
three-tenths of steamship New Jersey ; the other seven-tenths belng the prop- 
erty of the libelant "United New York Sandy Hook Pilots' Association," ail of 
whose capital stock is owned by an unincorporated New ïork "Benevolent 
Association," which is the counterpart of the New Jersey entity. 

Pilots are licensed in both states by législative authority and are sub- 
ject to discipline by commissions appointed by the state executive. They are 
not obliged to joln either "benevolent association," and can ply their trade 
independently if they can flnd means so to do. Such procédure, however, is 
impractlcable, and the pilotage business of this port has since a date prior 
to this collision been done by pilots serving in tum according to an agree- 
ment among themselves, ail of them belonglng to one of the unincorporated 
"benevolent associations" aforesaid and turnlng their earnlngs Into one of 
two common funds (i. e., those of New York and New Jersey) out of which the 
expenses of their pilot boats are paid, and from one of which each pilot (ac- 
cording to the state glvlng him license) recelves a stlpulated income based on 
the number of days per month he has worked; If the gross earnlngs of ail 
are sufficient to pay the same in fuU ; If not, ail suffer ratably. 

Membership in the Benevolent Association carries with it sick beneflts or 
Insurance, a retirement or old-age pension, and an Interest In the property of 
the association payable to a member's personal représentatives on death, or to 
himself if he resigns during his Ufetime from what is practically a very rlgid 
trade guild. The membership agreement in thèse "benevolent associations" 
forbids any aliénation or hypothecatlon of interest ; the rlghts and privilèges 
obtalned by admission are purely personal. 

The pétition under Rule 59 allèges personal négligence on the part of Beebe 
as pilot In charge of the Manchioneal, and Is an effort to hold the Benevolent 
Association responslble for Beebe's fault. 

The New Jersey carried a radio plant belonglng to the Marconi Wireless 
Telegraph Company. It went down with the boat, and to recover its value 
the Marconi Company filed an independent libel, subsequently consoUdated 
with the action of the New Jersey's owners. By the wrltten contract between 
shipowners and Marconi Company the apparatus was to remain absolutely the 
property of the latter; but the owners (in the language of the contract) re- 
quested that it be put on board "to furnish service" to and for their steamer 
and its business at a stlpulated price per month, paid by the owner. This con- 
tract also contained the usual clause, "Operators to sign ship's articles." 
Whether this was done is not proved ; but we assume that the New Jersey had 
a license only, and that the formallty of signing articles was not observed. 

Uncontradlcted facts surroundlng collision are that it occurred about 8 
a. m., of a calm summer day at a point somewhat to the westward of and near 
to the whlstllng buoy, which is two statute miles beyond the outer buoys of 
Ambrose Channel, and in Une with the southerly side of sald channel. The 
tide was flood, but of no great strength; the wind and sea were negllgible. 
The weather was foggy, but as to how much it interfered with vision there 
is no agreement. 

The Manchioneal, a fruit steamer about 265 feet long, nearly llght, was 
bound to sea by Ambrose Channel. The New Jersey was comlng into or 
toward harbor, and passed the whlstllng buoy aforesaid to the southward; 1. 
e., havlng it on her starboard side. When the Manchioneal was still in Am- 
brose Channel, and the New Jersey passing the whlstllng buoy, they were on 
opposite parallel courses, but were not then visible to each other; and 
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whether they were then "end ou" or otherwise is matter of dispute. Tlie 
Manchioneal struck the New Jersey on the latter's starboard slde at substau- 
tlally right angles. The pilot boat was of wood, and the prow of the steel 
f reighter eut In deeply ; the New Jersey foundered In four or flve minutes, yet 
the force of impact was not very great. 

The Manchioneal put her helm liard aport, and went ahead fuU speed for at 
least a few turns, before collision. The New Jersey was traveling under a 
slightly starboard helm before she saw the Manchioneal, and before collision 
put it hard astarboard, and hooked up. Both vessels had been blowing fog 
whistles with regularity, and each heard the other before seeing lier ; but 
how often whistles were heard before sight is not agreed on. 

The Manchioneal had master and pilot on the bridge, a quartermaster at the 
wheel, and the flrst oflicer as lookout on the forecastle head. The New Jersey 
had no one on her forecastle, and was navigated by her mate, who was per- 
sonally at the wheel. Standing by hini in the house was a pilot who said he 
was acting as lookout beeause the "boys" (-. e., the hired crew of the pilot 
boat) were at breakfast. The forecastle head of the New Jersey was a turtle- 
back, and its sloping deck is glven as the reason for not maintaining a look- 
out there ; it was never done. It is also said that when "the turtleback gets 
wet it gets slippery." The capstan head, however, rose above this curving 
deck, and any work with that appliance would require the présence of work- 
men on the turtleback. The sea being calm and no raln falling, there was 
nothlng to make the turtleback slippery on the moming in question except 
(perhaps) the fog vapor. 

Both vessels were capable of about twelve knots, and at "half speed" the 
New Jersey would make about eight. She was a "heavy boat" and held her 
way well ; but the actual speeds of the two vessels after the Manchioneal got 
near the end of Ambrose Channel and the New Jersey had the whistling buoy 
abeam is a matter of dispute and uncertalnty. 

Haight, Sandford & Smith, of New York City (John W. Griffin, of 
New York City, of counsel), for the Manchioneal. 

Burlingham, Montgomery & Beecher, of New York City (Chauncey 
I. Clark and Charles C. Burhngham, both of New York City, of coun- 
sel), for the New Jersey and Marconi Wireless Telegraph Co. 

Lindsay, Kalish & Palmer, of New York City (J. Culbert Palmer, 
of New York City, of counsel), for Beebe and United New Jersey 
Sandy Hook Pilots' Benev. Ass'n. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
usual navigation rules apply to this matter, inasmuch as steamer and 
pilot boat had not in effect agreed to navigate with référence to the lat- 
ter's peculiar occupation. It is not a case of spécial circumstances, as 
in The Monterey, 161 Fed. 95, 88 C. C. A. 259. 

[1] Each vessel heard the other's fog whistles forward of the beam, 
when neither had ascertained the other's position, and each was there- 
fore bound to "stop her engines and then navigate with caution until 
danger of collision (was) over." And cautious navigation meant that 
such speed should be maintained as would enable each vessel to stop 
within the distance that the other could be seen. 

The fog density is not certain, yet the uncertainty has a bearing up- 
on the case. There were but two men on the New Jersey whose busi- 
ness it was to pay attention to the navigation of that vessel ; i. e., the 
mate at the wheel and the pilot at his side, who was acting as lookout. 
Both substantially begin their story of collision with the whistling buoy 
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abeam; yet one says he saw it at a distance of not over 150 feet on 
the starboard side, while the other also saw it with the same bearing 
at a distance of a quarter of a mile ; and both maintain that the Man- 
chioneal came into sight three points on their starboard bow, and f rom 
1,200 to 1,500 feet away. Their story of collision is that the steamer 
maintained her course until she was about two points forward of their 
beam, and then turned at high speed and ran down the New Jersey 
with a right angled blow, before she could escape, even with the as- 
sistance of a hard astarboard wheel and a hook-up bell. 

This story of collision is physically impossible. The Manchioneal 
was of no peculiar construction, and, to turn the eight points neces- 
sary to produce the collision asserted by thèse witnesses, an ordinary 
vessel of her size would advance considerably more than 1,000 feet in 
the process of swinging eight points under a hard over wheel. Knight's 
Modem Seamanship, p. 195. 

Since by admitted compass bearings the two vessels were on opposite 
parallel courses, it follows that if the New Jersey passed the whistling 
buoy within 150 feet or less she could not, at any time, hâve had the 
Manchioneal three points on her starboard bow; for the latter was 
admittedly steering the Ambrose Channel course near the southern line 
of buoys. On the other hand, if the whistling buoy was seen a quarter 
of a mile on the pilot boat's beam, there is no excuse for not having 
seen the infinitely larger Manchioneal much more than 1,500 feet away 
— and the question of fog practically disappears f rom the case. From 
this dilemma the New Jersey cannot escape. 

The point is settled by the testimony from the Manchioneal, which 
is f ull to the effect that, although whistles were heard from a vessel that 
turned out to be the New Jersey, that craft was not seen and could not 
be seen until she was no more than two lengths (or a little over 500 
feet) away, and she then bore a quarter of a point on the starboard 
bow. This corresponds with the New Jersey's admitted compass 
course, continued from a point about 150 feet from the whistling buoy; 
produces a meeting end on or nearly so (i. e., within a quarter of a 
point), and article 18 applied — if there was then room and time to 
follow the rule. 

We consider it established that the vessels did not see each other 
until they were about 500 feet apart, and within a minute or perhaps 
less of collision; but, if it be admitted that the New Jersey saw the 
Manchioneal at 1,500 feet, it was incumbent upon her (if she intended 
to pass starboard to starboard) to give a passing signal, and wait for 
assent to such departure from the rules. The Gladiator, 203 Fed. 690, 
121 C. C. A. 648. Therefore libelants' case is not advanced by adopt- 
ing so much of their own évidence. 

[2] But if, as we find and hold, the vessels did not see each other 
until they were about 500 feet apart, we consider them both at fault 
for having permitted such a situation to arise. Down to that time it 
may be admitted that each master thought himself proceeding at mod- 
erate speed in a fog; but, when they were in sight of each other, the 
Manchioneal hard aported, the New Jersey hard astarboarded, and both 
rang for f ull speed âhead ; and now each avers that, if this action was 
error, it was error in extremis. But that phrase always implies that 
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the false maneuver must be produced solely by the fault of the other 
vessel (The Elizabeth Jones, 112 U. S. 514, 5 Sup. Ct. 468, 28 L. Ed. 
812) ; and when each of the colliding craft does in the very jaws of 
collision, what each tries to excuse by pleading in extremis, both are 
necessarily in fault for unnecessarily getting into a position which pro- 
duced false maneuvers in both. 

[3] Exactly what were the speeds of the colliding vessels cannot be 
ascertained; but they were such that each master took the desperate 
course of trying to pass the other's bow. The fact that such endeavors 
were made is proof that neither thought collision could be avoided by 
reversing, in which conclusion we agrée. 

This is not a compliance with the rule, so often announced, that 
speed is always excessive in a vessel that cannot reverse her engines 
and corne to a standstill before she collides with a vessel that she ought 
to hâve seen, having regard to fog density. The Nacoochee, 137 U. S. 
330, 11 Sup. Ct. 122, 34 L. Ed. 687; The Etruria, 147 Fed. 216, 71 C. 
C. A. 442. 

This finding renders it unnecessary to dwell upon the fault of bad 
lookout charged against the New Jersey. The point is mentioned only 
to State our opinion that by the overwhelming weight of authority it is 
settled that the proper place for a lookout is, under ordinary circum- 
stances— on the bow. The Vedamore, 137 Fed. 844, 70 C. C. A. 342; 
St. John V. Paine, 10 How. at 38.S, 13 L. Ed. 537. See, also, The Ar- 
thur M. Palmer (D. C.) 115 Fed. 417; The George W. Robv, 111 Fed. 
601, 49 C. C. A. 481; The Michigan, 63 Fed. 280, U C. C. A. 187; 
The George M. Dallas, Fed. Cas. No. 5338. Nor can it be accepted, 
as an excuse for not maintaining a lookout in what is usually the best 
place, that a vessel is so constructed as to render that position unconi- 
fortable. There is not the slightest évidence that the New Jersey's 
turtleback was more than that. 

[4] Our, finding that both vessels were in fault requires some con- 
sidération of the claim of Marconi Company. The relation of the 
wireless apparatus to the vessel upon which it is installed is perhaps 
not easy to define in terms of historié law, because the relation itself 
is so récent. Although the Marconi operator was a member of the 
crew, and for many purposes a seaman,'^ the apparatus was not his, 
and cannot be regardée! as the "personal etïects" of a sailor. Neither 
was the wireless plant "cargo," "freight," or "baggage," as those words 
hâve long been understood. Yet it was received on board pursuant to 
a contract which imposed upon the ship and her owners the duty of 
reasonable care. The shipowner is not an insurer, but if, at termi- 
nation of contract or employmerit, he is unable to retum the apparatus 
through any fault of his own, both he and his ship are liable for af- 
firmatively proved négligence. The Marconi Company is therefore 
entitled to recover in solido against the Manchioneal, with the usual 
right of recoupment against the' New Jersey's recovery. 

[5] There remains the pétition against Beebe and the Benevolent 

1 See The Bueiia A'ontura, District Court, S. I>. N. Y., Feb. 28, 1916, 243 Fed. 
797. liolding a wirt'Ifss oiterator to be a seaman in respect of claims for 
loaiutenauce and cua'e. , , ' ^ . ■ - 
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Association. So far as Beebe is concerned, we hâve discarded his évi- 
dence in arriving at our conclusions upon the facts of this cause. Tiie 
négligence of which he is specifically accused is in giving the orders to 
hard aport and f ull speed ahead. According to his story, both of thèse 
commands were given by the captain against his protest. Inasmuch as 
the master of the Manchioneal approved of the orders, it makes no dif- 
férence who gave them. The master had not relinquished command 
of his ship by the employment of a pilot, and, if (as clearly appears 
hère) he approved of what the pilot did, it is équivalent to giving the 
order himself, unless (as is not hère asserted) the pilot induced him to 
agrée to a wrong course upon pretense of superior local knowledge. 

It is asserted in argument (though not pleaded) that the pilot must 
be responsible for any excessive or incautious speed or other improper 
navigation on the part of the Manchioneal. But a pilot is responsible 
only for his personal négligence, and that must be afifirmatively shown. 
We hâve held that the steamship was going at such speed that she could 
not avoid collision within her range of visibility; but her master was 
entirely satisfied with the speed which we consider a cause contributing 
to collision. That the res called the Manchioneal was erroneously navi- 
gated is enough for the purposes of the main suit, but Beebe cannot be 
held without clearer proof than is hère presented of his personal re- 
sponsibility for the error. 

Our reasons for discarding Beebe's testimony upon the main issue 
are that, having testified to the captain's erroneous order and his pro- 
test thereto, he remained during a protracted examination ignorant of 
everything that occurred thereafter. He said that, having seen the 
New Jersey between a quarter and a half a mile away, he did not know 
what she did, and did not know whether she changed her heading. He 
was then asked : 

"Why didn't you? A. I couldn't see her. Q. Couldn't you see her? A. No, 
not until we ran Into the vessel. ♦ ♦ * Q. Do you know whether the New 
.Tersey moved forward or back? A. No, sir." 

And again he declined to remember whether the Manchioneal on 
porting blew one whistle or ever reversed her engines, although the tes- 
timony was fuU and substantially uncontradicted that both of thèse 
things had been done almost at the instant of collision. The position 
of this witness was, of course, difficult; he was charged with the navi- 
gation of a vessel that destroyed what in part was his own property. 
But his attitude on the witness stand was inconsistent with both in- 
telligence and integrity ; one or the other was absent. The least that 
can be said is that no iinding can safely be made or supported on 
Beebe's évidence. 

[6] As to the New Jersey Benevolent Association, if Beebe is not 
held, his association cannot be ; yet we perceive no substantial différ- 
ence between the facts hère shown and those in Guy v. Donald, 203 U. 
S. 399, 27 Sup. Ct. 63, 51 L. Ed. 245. , That case was decided on the 
ground that ail that the members of the Pilot Association there com- 
plained against did was, "instead of taking their (pilot) fées as they 
earned them, the fées were mingled in the first place, and then, after 
paying expenses, distributed to those on the active list according to 
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the number of days" they had worked. The New Jersey Association 
does nothing more, and on the authority of the case cited the decree 
below was right. 

On the reason of the matter the test of respcmsibility is : Who was 
employed to do the work that was neghgently done? No shipowner 
believes that he employs the Benevolent Association; he talces a pilot 
because the law imposes one, and it imposes a man, not an association. 
The légal fee is the private property of the officiating pilot, and, if he 
chooses to pool his earnings with his guild-fellows, he has not changed 
his légal relation to his employer, nor increased the number of such 
employer's employés. 

The decree below is modified so as to award half damages to the 
owners of the New Jersey and full damages (with right of recoupment) 
to the Marconi Company. In other respects it is affirmed. The appe- 
lants will receive the costs of this court ; costs below will be divided. 
No other costs of this court are awarded; the decree below as to the 
costs there awarded to Beebe and the Benevolent Association w'ûl not 
be disturbed. 



THE STTJDENT.* 
(Circuit Court of Appeals, Fourth Carcult. May 25, 1917.) 
No. 1500. 

SHTPPING <®=>84(3) ^LlABrLITT OF VESSEL— INJUBT TO EMPLOYÉ OP STEVEDOBE. 

Llbelant's intestate, who waa an employé of an independent contractlng 
stevedore engaged In loading a shlp, was fatally Injured by the falling 
of a sling of copper plates belng hoisted on board by means of a fall and 
tackle rlgged to a boom furnlshed and put up by the shlp. The falling of 
the sUng was caused by the worklng loose of a pin In the shackle holding 
one of the guy wires from the boom. The évidence was confllcting, but 
warranted a flndtng that the pin canïe out because It was defective In 
that the threads on the screw end were wom and rusty. This defect 
could not be seen by the stevedores after the tackle was In place, but 
could hâve been when It was put together. There was also évidence that 
naeans were quite commonly used whlch would bave prevented the acci- 
dent, and that the contractor requested that sucii means be supplied and 
was refused. Held, that a decree holding the shlp négligent and llable 
for the Injury was sustalned by the évidence. 

Dayton, District Judge, dlssentlng. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit in admiralty by Mattie Kreszewski, administratrix of Karmier 
Kreszewski, deceased, against the British steamship Student and the 
Terminal Shipping Company. Decree against the Student, and Rich- 
ard Watson, master and claimant, and the Charente Steamship Com- 
pany, Limited, owner, apf)eal. Affirmed. 

See, also, 238 Fed. 936. 

George Forbes and John Fhelps, both of Baltimore, Md., for ap- 
pellants. 

Walter L. Clark and George T. Mister, both of Baltimore, Md. 
(Harry B- Wolf , of Baltimore, Md., on the brief), for appellees. 
«=»For other eue» se* ttmt toplc & KEY-NUMBER In ail Key-Numbercd Disesti & Ind«xn 
• Rehearing flented July 20, 1917. 
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Before KNAPP and WOODS, Circuit Judges, and DAYTON, 
District Judge. 

KNAPP, Circuit Judge. The case in brief is this : On June 2, 1916, 
in the port of Baltimore, the Terminal Shipping Company, an inde- 
pendent contractor, was engaged in loading the steamship Student 
with a cargo of copper plates. The plates were piled in slings, which 
were hoisted aboard by means of a fall and tackle and two of the 
ship's booms, one over the side of the vessel and one over the hatch, 
the two falls connected therewith being attached together. Each boom 
was held in place by two guys, the boom over the side of the ship 
having one guy leading forward and the other aft, both guys be- 
ing shackled to the head of the boom and made fast, after running 
through two blocks to eyebolts in the ship's rail. The lower block 
was secured to the eyebolt in the rail by a semicircular shackle through 
which a pin was inserted. The shackles and blocks and ail the tackle 
used in hoisting the cargo belonged to and were furnished by, the 
ship, and the ship's crew had rigged them up and fastened the varions 
parts together before they were turned over to the contractor. The 
shackle in question was rigged for use by putting the pin first through 
the unthreaded head of the shackle, tlien through the eyebolt, and then 
screwing it into the threaded head of the shackle. 

About noon of the day named, and while the process of loading 
was going on, the shackle which held the aft guy suddenly gave way, 
in conséquence of the pin coming out, with the resuh that the boom 
swung inboard, and a sling of copper was precipitated on the deck, 
striking the coaming of the hatch. The sling collapsed and some of 
the plates fell down upon Kreszewski, an employé of the shipping 
Company, who was at work in the hold, inflicting injuries from which 
he died about a month later. 

A few days after the accident he filed a libel against the vessel and 
the Terminal Shipping Company, to which answers were made by both 
respondents. In September following, upoh suggestion of the death 
of Kreszewski, the suit was continued by his administratrîx, and a 
.second suit brought by libel in personam by the state of Maryland 
to the use of Mattie Kreszewski et al. The cases were consolidated 
and tried together. The trial court dismissed the libel as against the 
Terminal Company, held the ship solely liable for the accident, and 
awarded damages in the sum of $5,000. 

The case turns on a question of fact which lies within narrow com- 
pass. That the accident was caused by the pin coming out of the 
shackle seems to be conceded on ail sides. Why or how it came out 
is the point in controvensy. The amended libel charges that the pin 
was defective and unsuitable, in that the screw-head which entered the 
threaded end of the shackle was so worn and rusty as to be liable 
to work out under normal use. On the other hand, the ship stout- 
ly maintains that the pin was in good arid serviceable condition, that 
it had been screwed in tightly by the toatswain with the aid of a 
marlin spike, and that it must hâve been tampered with by some one 
after the gear was turned over to the contractor. The claim that it 
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had been tampered with may be dismissed at once as a mère tbeory 
unsvipported by any proof. The actual condition of the pin is the 
décisive issue. 

Speaking generally, it appears that ail the appliances furnished by 
the ship were of superior quality and strength. The testimony shows 
that they had been found sufficient to handle loads several times 
heavier than the sling of copper plates which were being put aboard 
when the accident happened. The testimony is also to the effect that 
a shackle pin in proper condition would not work loose in the two 
and a half days that the tackle had been in use and under the moderate 
strain to which it was subjected. Although this is hardly a case to 
which the doctrine of res ipsa loquitur applies, yet the fact that the 
pin did become loose gives support to the contention that it was not 
such a pin as the ship was bound to furnish (Reid v. Fargo, 241 U. 
S. 544, 549, 36 Sup. Ct. 712, 60 L. Ed. 1156); and this contention 
is aided, in our judgment, by the appearance of the pin itself, which 
was produced in court on the argument and submitted to our in- 
spection. Whilst the body of the pin, which passed through the eye- 
bolt, shows little évidence of wear or yielding to strain, the screw- 
head is evidently somewhat worn, the threads look duUed and lacking 
in sharpness, as from long use or imperfect construction, and there 
is some indication that it was more or less rusty when put in the 
shackle. In short, it seems a screw-head which might rather easily 
work out of place. 

Nothing would be gained by a detailed review of the testimony re- 
specting the suffîciency of this pin for the purpose required. The 
witnesses, expert and nonexpert alike, sharply disagree, and conflict- 
ing opinions would perhaps be formed by those who might now sub- 
ject it to examination. Taking everything into account, we are in- 
clined to the conclusion, which was reached by the learned District 
Judge, that the pin in question was shown to be defective and unfit 
by a slight prépondérance of proof ; and if this conclusion be accept- 
ée!, the liability of the ship follows under familiar principles of law. 
The case is exceedingly close, and we can only express our best 
judgment after careful study of the record and personal observa- 
tion of the shackle which caused the accident. On the whole we think 
the pin unsuitable, because of its worn and defective condition, and 
therefore not such a pin as the ship was under obligation to provide. 

In support of this view, one or two observations may be added. 
It is admitted by the appelants that the condition of this pin could 
not be discovered by any examination which it was the duty of the 
contractor to make before accepting the tackle and putting it to use. 
To ail appearance it was of good quality and in every way sufficient. 
The contractor had the right to assume that it was f ree from any de- 
fect that was not observable. If it was in fact unsafe by reason of 
imperfection or unfitness which could not be seen after it was in- 
serted in the shackle, the responsibility therefor rested upon the ship' 
and not upon the contractor, because the ship was bound to fumish 
tackle free from defects of that character. 

Moreover, there were two ways at least in which the conséquences 
of this particular defect might hâve been avoided. The first of thèse 
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was vvhat is called a "preventer," which the contractor says the ship 
refused to supply, though request was made before the work com- 
menced. On behalf of the ship it is earnestly denied that any such 
request was made until after the accident, lliis question of veracity 
was decided by the court below in favor of the appellees, and we are 
not persuaded that a différent conclusion should be reached; and 
the évidence of record indicates that no serious results would hâve 
followed the giving way of the shackle if a suitable preventer had 
been provided. Another means of insuring safety would be to pro- 
tect the pin froni coming out by using a wire to hold it in place, or 
the pin might be so made as to extend beyond the threaded end of 
the shackle far enough to permit the insertion of a cotter pin, which 
would keep it in position. In a word, there appear to be appliances, 
well known and frequently used, that would presumably avoid the 
risk of a defect which was unobservable to the contractor, but which 
might readily hâve been seen by the ship's crew in putting the tackle 
together. In this case such précautions were doubtless deemed by the 
master to be quite unnecessary, because of the unusual size and 
strength of its tackle ; but unfortunately it tumed out that there was 
a concealed defect, such as we are constrained to hold, and a serious 
accident resulted which probably would not hâve occurred if proper 
measures had been taken to guard against it. The Anglo-Patagonian, 
235 Fed. 92, 148 C. C. A. 586. 
Afïirmed. 

DAYTON, District Judge. I dissent. To sustain this decree for 
$5,000 against this Steamship Company upon the évidence contained 
in this record, in my judgment, leads this court, in effect, to estab- 
lish the doctrine that an employer must be an insurer against accident, 
not only to his own employé, but to the employé of his independent 
contractor, unless the accident results solely from the négligence of 
the injured employé himself. Such a décision of the case, in my 
judgment, annuls the well-settled rules that (a) the fact of accident 
carries with it no presumption of négligence on the part of the em- 
ployer; that (b) the burden of proof is upon the injured employé, 
charging négligence, to show it by affirmative proof of substantial 
facts; that (c) it is not sufficient for the injured employé to show 
that the employer may hâve been guilty of négligence, he must show 
by évidence the fact that he uKcs; that (d) conjecture is an unsound 
and unjust basis for recovery in négligence cases, and where it is 
uncertain which one of several things may hâve brought about the 
injury, for some of whiCh the employer is liable and for some of which 
he is not, neither court nor jury are permitted to guess between thèse 
causes and find the négligence of the employer was the real cause; 
that.(e) if an employer f urnishes an independent contractor the means 
and appliances, and such contractor accepts them as sufficient, and 
undertakes, solely and alone, to direct and prescribe their use, the em- 
ployer is not liable for accident occurring to the employé of the con- 
tractor incurred in their use ; that (f ) while an employer owes the 
duty to use ordinary care in supplying sound and sufficient appliances, 
he is not required (1) to make use of the saf est known appliances and 
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instruments, nor (2) to discard one which is not of the safest possible 
kind which can be secured and supply something in place which may 
be safer, nor, (3) without regard to their cost and his ability to pay 
for them, to provide the newest and best kind of implements which 
may be in use in his line of business, nor (4) to provide machinery 
or appliances of any particular description; but he discharges his 
duty to his employé when he provides those which are in common and 
gênerai use in his business, which are considered safe by other em- 
ployers generally, who are engaged in the same business, and which 
may be safely operated by the exercise of ordinary or reasonable care. 
He cannot be made liable by reason of the fact that other appliances 
which are safer than his are also in common use, but he discharges 
his duty if the appliances which he furnishes are reasonably safe for 
the purposes intended, such, in short, as a prudent man would sélect 
and use, having in view his own protection. The fact that other ap- 
propriate means might hâve been used to do the work does not make 
it négligence on the part of an employer to use an implement also ap- 
propriate and ordinarily sufficient, although an accident results from 
its use. Nor are the ruies requiring inspection based on any other 
principle or requirement than the use of ordinary care. Hidden de- 
fects in appliances are not required to be detected, nor is an employer 
required to tear his machinery apart to ascertain whether such de- 
fects do or do not exist. The fact that a clamp to which the guy-rope 
of a derrick was attached broke does not imply that the master with 
reasonable diligence might hâve discovered the supposed defect as 
held by the Court of Appeals of New York in Welsh v. Cornell, 168 
N. Y. 508, 61 N. E. 891. 

The principles set forth in the first four (a, b, c, and d) above para- 
graphs seem to me to be settled beyond question by thèse authorities : 

"The fact of accident carries with It no presumption of négligence on the 
part of the employer, and It Is an affirmative fact for the Injured employé to 
establlsh that the employer has been guilty of négligence. • * • Second, 
that In the latter case It is not svifficient for the employé to show that the em- 
ployer may hâve been guilty of négligence— the évidence must point to the 
fact that he was. And where the testimony leaves the matter uncertain, and 
shows that any one of half a dozen thlngs may bave brought about the in- 
Jury, for some of which the employer is responslble and for some of which he 
ia not, it is not for the jury to guess between thèse half a dozen causes and 
flnd that the négligence of the employer was the real cause, when there Is 
no satisfactory foundatlon in the testimony for that conclusion. If the em- 
ployé is unable to adduce sufficient évidence to show négligence on the part of 
the employer, it is only one of the many cases in which the plaintifC faits In 
his testimony, and no mère sympathy for the unfortunate victim of an acci- 
dent justifies any departure from settled rules of proof resting upon ail 
plaintifCs." Patton v. T. & P. Ey. Oo., 179 U. S. at page 6«3, 21 Sup. a. at page 
277, 46 U Ed. 361. 

"When the évidence is equally consistent with either view — the existence or 
non-existence of négligence — it is not compétent for the judge to leave the 
matter to the jury, the party who affirma the négligence has falled to estab- 
lish it. This is a raie which never ought to be lost sight of. An Inference 
cannot be drawn from a presumption, but must be founded upon some fact le- 
gally established." Bailey on Personal Injuries, § 1672 et seq., cited and 
àpproved in Rallway Co. v. Cromer's Adm'r, 99 Va. 76S, 40 S. E. 54. 

"To flx a Uabllity upon the master for injuries sustained by a servant 
while engagea In his employment, the négligence of the master, as the proxi- 
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mate cause of Ihe Injury, niust. be proved by affirmative évidence, wliich must 
jjIiow more thau a probability «f a négligent act." G. & (). Ry. Co. v. Spar- 
row, 98 Va. 030, at bottom of page «40, 37 S. K. 302, at pase 30(i. 

"Conjecture is an unsound and uii.just basis for a verdict. Suljstantial évi- 
dence of the facts whicli constitiite tlie cause of action, in tiiis cuse of tlie al- 
leged defect iu tlie lift pin lever iiud autoniatic coupler, is indispensable to 
the maintenance of a verdict sustainins the cause." Mi<llinid R. ('o. v. Ful- 
gham, 104 O. C. A. (8th Ot.) 151, at page 155, 181 Fed. Dl. at page 95. Citiug 
M. K. & T. Ry. Co. v. Foremau. 98 C. C. A. 281, 174 Fed. 377; Kern v. Snider, 
76 C. C. A. 201, 203, 145 Fed. 327. .".29 ; Siiencer v. R. Co., 105 Wia. 311, 313, 81 
N. W. 407; Thomas v. R. R. Co.. 148 l'a. 180, 23 Atl. 0S9, 15 L. R. A. 416; 
Hyer v. .Tanesville, 101 Wis. 371, 376, 77 N. ^V. 729. 

"When liability dépends u)ion carelessness or f'ault of a person or his agents, 
the rlght of recovery dépends upon the same b(>ing shown by compétent évi- 
dence, aud it is incunibent upon such a plaintiff to funiish (évidence to show 
how and why the accident occurTod — some fa et or facts by which it can be 
determined by the jury — and not be left eidirely to conjecture, guess, or 
random judgment, upon mère supjiosition, without a single known fact." Soren- 
son V. Pulp Co., 56 Wis.' 338, 14 N. W. 446, cited and approved in B. R. Co. 
v. Sparrow, 98 Va. 640, 37 S. TO. 302, aud R. R. Co. v. Cromer, 99 Va. 763, 40 
S. E. 54. 

"The presumed fact must liavo an immédiate coiniectioii wlth or relation to 
the established fact from which it is inferred. * * * The only j)resuinp- 
tions of fact which the law recognizes are immédiate Inlerences from facts 
i)roved. Wlienever circunistantial évidence is relied upon to prove a fact, the 
circumstances must be proved, and not themselves lie presumed. * * » 
The law reciuires an opon and visible comiection between the principal or evi- 
dentlary facts and the déductions from them, and does not permit a décision 
to be made on remote inferences." Manning v. Ins. Co., 100 TJ. 8. at page 698, 
25 L. Ed. 761 ; U. S. v. Ross, 92 tJ. S. at page 284, 23 L. Ed. 707. 

As establishing the fifth (e) principle, set forth above, touching the 
nonhabihty of the principal to his independent contractor's employés, 
and which principle alone, in my judgment, should be determinative 
of and reverse this decree, I cite from Bailey on Master & Servant: 
Pierce v. O'Keefe, U Wis. 181 ; De Forrest v. Wright, 2 Mich. 368; 
Ohio South. R. Co. V. Morey, 47 Ohio St. 207, 24 N. E. 269, 7 h. R. A. 
701 ; Little Miami R. Co. v. Wetmore, 19 Ohio St. 1 10, 2 Am. Rep. 
373; Hughes v. Railroad Ce, 39 Ohio St. 476; McCarthy v. Second 
Parish, 71 Me. 318, 36 Am. Rep. 320; Aston v. Nolan, 63 Cal. 269; 
Wabash, St. h. & P. Ry. Co. v. Farver, 111 Ind. 195, 12 N. E. 296, 
60 Am. St. Rep. 696; Waltemeyer v. Railway Co., 71 lowa, 626, 33 
N. W. 140; Sweeney v. Railroad, 128 Mass. 5; New Orléans & 
N. Ë. R. Co., 61 Miss. 581; Deford v. State, 30 Md. 179; Speed v. 
Railway Co., 71 Mo. 303. Also the 90 cases cited in the note to sec- 
tion 621 of 1 Thompson on Négligence (last Ed. 1901), the note to St. 
Louis, I. M. & S. R. Co. V. Yonly, 9 L. R. A. 604, and the very elab- 
orate opinion of Judge Richardson in Bibb's Adm'r v. Norfolk & W. 
R. Co., 87 Va. 711, 14 S. E. 163. 

To cite authorities supporting the principles enunciated in the sixth 
(f) above paragraph I deem unnecessary — they are so many. They 
can be found in large numbers in notes to sections 3986, 3991, 3993, 
3995, and 4031 of 4 Thompson on Négligence, and to the same section 
numbers in White's Suppléments 1 and 2 to this work. In the very 
outset of a considération of this case it seems to me the pleadings dis- 
close a progressive and continuing "fishing" excursion, on the part of 
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Hbelants, in order to find some ground on which to base the charge 
of négligence, for which a parallel would be hard to find. It would 
be ludicrous if it did net relate to so pathetic a subject. The accident 
occurred on June 2, 1916. Five days after, on June 7th, while the 
unfortunate victim of it was still, at least, in a semiunconscious state, 
the original libel was fîled in his name against the steamship alone, in 
which the négligence is alleged to bave been "eiiher because of the 
breaking of the pin, or because the same came ont, because not prop- 
erly secured at the time it was rigged up by the ship's crew." It fur- 
ther alleged that "ail the tackle connected with the hoisting of the 
cargo belonged to and was furnished by the ship, and the ship's crew 
had rigged the same up and mode fasi the various parts thereof before 
the stevedore started to work." And five days after that, on June 
12th, an amended libel was filed for the purpose of making the steve- 
dore corporation a party for its failure to perform its duty of inspec- 
tion, owed libelant, of the various tackle, and especially of the shackle 
and pin, "which inspection your libelant alleged would bave disclosed 
the defects set out herein, and that therefore their neglect in this par- 
ticular directly contributed to the aforesaid accident." 
The Sound rule of pleading, universally accepted, is that: 

"The fficts, as stated, must not be insensible or répugnant, nor amblguous 
or douhtdjl In meaning, nor argumentative, nor in the alternative, nor by way 
of récital, but positive and according to their légal efiCect and opération." 
Saunders on PI. & Ev. (5th Am. Ed.) vol. 1, p. 919. 

According to this original libel, the tackle, including the shackle and 
pin, were made fast by the ship's crew ; but the pin either broke, or 
else wa^ not m-ade fast, by reason of one or other of which the ship is 
charged to be liable, By the libel and amended one taken together, we 
are informed that the libelant was the immédiate employé of the Steve- 
dore Company ; that such company f ailed in its nonassignable duty to 
him of inspecting the condition of the tackle, and especially the shackle 
and pin, which inspection would hâve disclosed either that the pin was 
defective or had not been made fast, and therefore it was the party di- 
rectly responsible to him for his injury. Pure "guessing" as to what 
caused the accident and which one of two independent parties could 
be held liable to libelant therefor ! On this same 12th of June, when 
this amended libel was filed, the ship's évidence was taken in open 
court, so donc because the ship was anxious to sail. Seven witnesses 
were examined. The shackle and pin were produced and identified. 
The ship's storekeeper testified that on the day the ship came into port 
he inspected the tackle and oiled this shackle and pin; that he oiled 
them after they had been f astened to the rail ; that they were ail right 
and the pin was screwed in tight. The boatswain testified that he 
erected the tackle on the ship ; that he screwed the pin in the shackle 
with a marlin spike "so it was real tight" ; that it was sound and in 
good condition ; that he "would swear that it would never corne out." 
The second mate testified to the superior character of the ship's tackle 
and to the soundness of the shackle and pin. Sliney, first officer, tes- 
tified that ail the gears turned over to the Stevedore Company were of 
the highest standard, that they were overhauled and inspected under 
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his Personal supervision while at sea, and that a personal inspection 
thereof was made by him as it was erected, and a certificate of such 
inspection, signed by himself and the captain, was sent to the office 
of the Company, a cautionary requirement, on the part of the company, 
wholly unusnal. He testified to the soundness of the pin and shackle 
and its careful inspection before use. To the same effect on thèse 
points was the testimony of Watson, the captain. 

This évidence completely and finally disposed of the two alternative 
charges of négligence against the ship relied on in the original and 
amended libels, that "either because of the breaking of the pin, or be- 
cause the same came ont, because not properly secured at the time it 
was rigged up by the ship's crew." The boit spoke for itself. It was 
not broken nor even bent. The testimony of the ship's boatswain that 
he screwed the pin into the shackle with a marlin spike so tight he 
would hâve sworn it would never corne out was not attempted to be 
disputed. That this was the proper way to secure it was not denied. 
That the shackle and pin were sufficient in strength and gênerai effec- 
tiveness for the work was not only not denied, but corroborated by 
both the Stevedore Company 's foreman and boss rigger. Brink, the 
foreman, when asked the question, "One of the best equipped ships in 
gear and tackle that you had seen in some time, wasn't it?" answered, 
"Yes; the gear was perfect, the tackles were good, and their derricks 
were able." After examining the shackle and pin, he was asked, "With 
your expérience, wouldn't you say that was an ample and satisfactory 
shackle and pin for the use it was perf orming ?" and answered, "I think 
that ought to answer the purpose." 

Kacher, the rigger, testified as follows: 

"Q. Tou hâve seen this pin and shaeltle ; tell me whether or not you time 
and time again discharge ships with shacltles no better than that and often not 
as good? A. Yes; even some of them not as good, even some of them not as 
strpng. Some of them, as I sald, only flve-eighths. The Court: And even 
with threads much more worn? The Witness: Yes; even just as had. Q. And 
even more than that? A. Yes; you cannot say that Is a real bad shackle or 
a r«al good shaclcle, that Is just in between. Q. As a matter of fact, you 
would not condemn this as a bad shackle, would you? A. No, sir; not on a 
guy ; even a shackle like that you could hâve It on a holstlng fall. Q. It Is 
strong enough even for that? A. If It pulls plumb. The Court: But, as I 
understand you, with a shackle of that kind It ought to be secured by wire. 
The Witness: It would be a preventer against the pin worklng out. Q. Of 
course, you do not expect the ship to furnlsh you with brand new tackle and 
pins and bolts each time you discharge cargo? A. No, sir. They hâve them 
up there sometlmes flve or six or ten years. They stay there untll they wear 
half way through. But that is not the case there. Mr. Mister: And they stay 
there untll they break sometlmes, don't they? The Witness: Sometlmes they 
do and sometim'es not. Sometlmes they order them out. But this Is the 
flrst case I hâve ever seen slnce I bave been around the wharf since 1884 
where It carried away In that manner. Often they will work out aloft, but I 
bave never seen an Instance of this klnd. Q. You bave never known of a pin 
in a shackle used as a guy on a derrick of this slze to work out? A. I hâve 
seen some of them work out by the worklng of the guys, but never to do any 
damage like. this hère. The Court: They were npticed before they came out, 
is that it? The Witness: Even if they came out, the boom was amldships, 
or It dld not do any damage. Q. At the time this was belng worked, it was 
exclusively In the charge of the Terminal Stevedoring Company, was it? A. 
Yes. Q. You are their boss rigger, are you not? A. Yes,". 
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But getting back to the pleadings : On July 7, 1916, the ship's mas- 
ter filed answer to the original libel denying ail négligence, and charg- 
ing, in effect, that libelant having alleged that the ship's crew made 
fast the varions parts of hoisting apparatus, it became the duty of the 
Stevedore Company, an independent contractor solely in charge of 
opération, to see, by inspection, that the same remained so during such 
opération. It would seem that this was an all-sufïicient défense, so 
far as the ship's liability was concerned, under the many authorities 
hereinbefore cited, leaving the stevedore's liability an open question. 
This latter company, on July 28, 1916, filed its answer substantially 
denying the charges of négligence contained in the libel and amended 
libel, asserting the injury to hâve been caused by one of the ordinary 
risks assumed by libelant, and, further, which was very pertinent and 
important in bearing on the case, that it had complied with the re- 
quirements of the Maryland "Workmen's Compensation Act" (Laws 
1914, p. 1429), which provided an exclusive remedy for injuries to or 
death of its employés by accident while in its employ, at such labor as 
libelant was doing at the time he was hurt, by reason whereof it was 
absolved f rom any demand or liability in any action brought against it 
by libelant for his injury sustained. The situation was very acute. 
It could not be denied f rom the évidence taken that the Stevedore Com- 
pany was an independent contractor; that the relation of master and 
servant did not exist between libelant and the ship; that the accident 
was an incident of the opération which had been going on for two and 
a half days, during which time at least 200 tons of sand ballast had 
been unloaded, and 250 tons of copper had been loaded, with the 
Stevedore Company in f uU charge and control ; that this company was 
rushed with work on this and other ships, and in conséquence had made 
no inspection at ail of the tackle, gears, and derricks, although ordi- 
nary care required such inspection at least every day before starting 
work (so testified by the old and experienced shipmaster, Folkenberg) ; 
yet this Stevedore Company was relieved by law, and no hope re- 
mained for recovery unless something could be discovered to hang a 
négligence charge on against the ship. It would seem that this law 
providing indemnity for the injury to libelant and barring his action 
against his immédiate employer would bar also his action against his 
«mployer's principal, the ship. In my judgment, it would and does and 
should be so held by us. 

Be that as it may, the situation for recovery by libelant in any 
phase of the situation was critical. On July 26, 1916, the court, by 
order, had set the case down for gênerai hearing, and, on a motion to 
dismiss, for September 28th following. Meanwhile the libelant had 
died.. When the hearing day arrived, a libel and complaint in per- 
sonam was filed against the ship corporation and persons interested 
in ownership in behalf of decedent's widow and chiidren. The two 
libels were, by consent order, consoIidated, and, against protest, sec- 
ond amended libel in the original cause was permitted to be filed. In 
both of thèse new pleadings the orig-inal statements are reformed, care- 
f uily omitting the original allégation that the apparatus had been "made 
fast" by the ship's crew, and alleging that the injuries were sustained 
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"either because the pin had not been properly secured in the sbackle, 
or because the threads on the pin and shackle were badîy worn and al- 
lowed the pin to work out." And, further, that "those in charge of 
the ship" were négligent in "refusing to put up additional guys or pre- 
venters and in failing to inspect the rigging during the time it was used." 
Thus the whole alleged neghgent cause of injury was shifted, illustrat- 
ing how vicious it is to allow "conjecture" and "guess" to be the basis 
of an action of this kind where substantive fact, by the law, is re- 
quired. 

Immédiate hearing was had on this 28th of September, the day thèse 
new pleadings were filed ; answers prepared later were as of that day 
filed nunc pro tune. 

After examining the attendant physician, the libelants introduced the 
inévitable expert. His name was Mills. He was somewhat of an expert 
too ! From his évidence it was disclosed that he had been for 20 years a 
seaman as an apprentice and officer (he does not state what officer, 
when or for how long) in the merchant marine, then went to stevedor- 
ing aboard ship, and finally "graduated" into a night watchman for 
a department house, not having donc any rigging or stevedoring work 
for the last seven years. He seriously objected to being called "Doc- 
tor," declaring he had been "pretty much every thing else in my life- 
time but a doctor or a lawyer." In short, clearly, a "jack of ail 
trades," not yet landed in the "professional ones." He was ready 
and prompt to express his opinion that the screw threads of both pin 
and shackle were badly worn and to attribute the accident to this direct 
cause. When we remember that expert testimony is to be regarded 
ordinarily as the most unreliable kind permitted by law, it is hard 
to give much credence to this testimony when it is contradicted (a) 
by the undisputed évidence of the storekeeper, the boatswain, mate, 
and captain that it was carefully inspected and oiled bef ore put to use ; 
of (b) the boatswain that it was screwed in tight with a marlin spike ; 
and (c) that it held for two and a half days under severe use, when 
at least 450 tons of sand ballast and copper was handled. It certain- 
ly is not entitled to any more credence than that of the expert subse- 
quently introduced by the ship in the person of Arthur Skijold Folk- 
enberg, This man was the master of the Danish ship General Konsul 
Pallisen, présent because his ship was in port at Baltimore, expect- 
ing to sail the next day. He did not know the captain of this ship 
Student, and had never seen the ship itself. He had followed the 
sea since he was 15 years old, a period of 23 years, had been in the 
employ of the same company continuously for 15 years, held a master 's. 
certificate, for the last 9 years working up to this grade through ail 
the lower ones, and had the handling of rigging, such as that in con- 
troversy, for 11 years. I quote from his testimony: 

"Q. WIll you look at this shackle and pin marked Respondent's Exhlbits 1 
and 2, and tell me, In the flrst place, with référence to the shackle, vvhether or 
not there are any threads in that eye vvhich are strlppedV A. No, there are 
not. Q. So far as the threads are concerned, what is its condition ï A. In 
good condition. The Court: Are the threads worn at allï The Witness: No, 
sir. Q. With référence to the shackle itself, what is its condition? A. The 
shackle bas been used ; it is not a new shackle, but it could he used safely 
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when it is screwed tight with a marliii spike. Q. In the shackle you hâve In 
your hand one arm is bent, is it not? A. Yes. The Court: Talte the pin and 
see if a marlin spike would be of any use to you. (Witness screws pin In 
shackle as far as it will go.) The Witness: Now it wants a marlin spike at 
thls moment to get it tlght. But of course when you serew it in from the 
other side, which you cannot do, now that it is bent, it wU press that in 
Une there, the bent arm, by pressing against the breast of the pin, and you can 
tighten it up to there so that there will be a heavy friction before It could 
loosen. Q. I under.stand you to say that when the shackle is not bent and 
the pin is properly inserted that in order to tighten it. with référence to 
the eyes of the shackle, that a marlin spike is necessaryV A. Yes. Q. Will 
you look at tlie threads on the pin and tell me whetlier or not they are strip- 
ped? A. Yes; it seems to me from the thread that thls has been used. Q. 
Has that use to which it has been snb.iected in any way Iriterfered with its 
proper usefulness as a pin in this particular shackleV In other words, is it so 
worn as to interfère with its being effecrlvely \Tsed in this sbackleV A. No. 
Q. Would you regard that or not as a satisfactory pin for the use to which it 
was put? A. I would. Q. Would you regard the shackle as a satisfactory 
shackle? A. I would. Q. Is there any question but what that shackle and 
that pin were altogether satisfactory for the use to which they were put? A. 
It Is entirely satisfactory for the place where it was used. Q. When you 
screw the pin into the head of the shackle tight with your hand, is there any 
latéral movement whatsoever? A. None. Q. When you unscrew It a part of 
the way there is a movement, isn't thereV A. Yes. Q. Look at the shackle 
flled by the libelant (new shackle) and see if it is not true that it shakes in 
the same way when it is partly removed? A. It does. Q. Does it shake just as 
the other shackle dld? A. Yes; it is shaking just the same. Every shackle 
will do it, of course. Q. No matter whether the shackle Is new or old? A. Yes. 
Mr. Wolf : You cannot tighten that up as you dld the other one, can you? The 
Witness: No; that is simply because this one has not been used. As soon as 
it has been used one time you can do the same with this shackle (indieating 
new shackle). If we had to put a shackle in for every time it is used, I thiuk 
the ship would hâve to be loaded with shackles. Q. Is there any reason why, 
as a master of steamship, you would condemn this shackle for the purpose for 
which it was used on board the steamship Student? A. No, sir. The Court: 
When it was to be used on that klnd of strain, the direction of strain, would 
you screw the end of it and wire It, or soniething of that sort? The Witness: 
I think it is unnecessary, sir, for that work. If it was neeessary to secure it 
with a pièce of string or a pièce of wire, I would condemn the shackle for 
that purpose." 

This testimony of this witness bears weight with me for several 
reasons : 

First. Because, after a very careful examination, at the time the 
case was argued and submitted to us, but before I had read it, my 
judgment as to the condition and sufficiency of this shackle and pin 
exactly talhed with it. 

Second. Because it is corroborated not only by the ship's witnesses, 
but by witness Brink, the Stevedore Company's foreman, who admits 
the threads inside the eye of the shackle were not worn ; that while 
the threads of the pin were worn a Httle, from his expérience he 
thought the shackle and pin "ought to answer the purpose." Also by 
the évidence of Kacher, the Stevedore Company's boss rigger and in- 
spector, as set forth in the excerpt from his testimony hereinbefore set 
forth. 

Third. Because it was in accord with the judgment of the learned 
trial judge that the pin was only a little worn. He says in his opinion: 
"I do not know that it was so worn that it would hâve worked eut more 
243 F.— 52 



818 243 FEDERAL RBPOETER 

than one time in a hundred. Perhaps it would not. * * * I might 
hesitate to say that the use of a pin vvorn no more than the one in 
question was worn was by itself négligence." The learned trial judge 
had carefuUy examined the pin and shackle, and was in doubt as to 
whether once in a use of a hundred times it would hâve pulled out; 
thought it probably would not. To hold an employer négligent because 
he does not provide against such a contingency as that is surely équiva- 
lent to making him an insurer. To what, in practical effect, must such 
a ruling lead? A pin, it is true, may be an inexpensive thing, but 
the rule of law must be a gênerai one, and applicable to ail appliances 
used in industries. Thousands upon thousands of machines are in 
daily use that "are a Httle worn" ; might once in a hundred times "but 
probably not," break and injure an operative. Must they be discarded 
and new ones bought, in many cases at a cost of many dollars, so soon 
as they get into this condition oi "a little worn"? An appliance, im- 
plement, or machine when once used becomes "a little worn" ; who 
is to say how little or how much? If, in cases like this, the évidence 
of men like Mills, the expert, and Karl Schultz, the winch driver (him- 
self more than likely, at least in part, responsible for this déplorable 
accident, as indicated hereafter), is to preponderate over such évi- 
dence as that of experienced men like Brink, Kacher, Folkenberg, 
Watson, and other of the ship's officers, and establish the fact that 
the slightly worn condition of the threads of this pin were sufficient 
to establish négligence and make the ship responsible for an award 
of $5,000, how many industries must go out of business? 

Another question arises in this connection : Did this pin pull out in- 
stantly, or did it gradually work loose and then come out? If it came 
out instantly, after two and a half days' hard strain upon it, it musit 
hâve donc so because of some unusual and severe wrench of it not 
experienced by it in the two and a half days' prior Use of it. If it 
worked itself loose and came out gradually, it did so solely during 
the time it was in the charge and control of the Stevedore Company 
and when, in plain view, fastened to the ship's rail, its looseried con- 
dition would be plainly apparent. Common knowledge tells us that 
bolts and pins like this will, no matter how little worn f rom use, work 
loose and become unscrewed. How strong and applicable the common- 
sense statement of Folkenberg that, in view of this fact, his opinion 
is that "it is the duty of the stevedores or whoever works with the 
gear to inspect it at least every day before they start with it." Mills, 
the expert, has an original idea about it. He supposes that for some 
reason "the shackle sprung open may be tbree-eighths or a half an 
inch and came off of that boit and then sprung back again." In other 
words, some extraordinary wrench or strain, that could not be antici- 
pated, sprung the shackle loose, which, under ail the rules of law, 
reduced the case to one of pure accident, unless such wrench or strain 
was due to négligence in opération, for which the Stevedore Company 
and not ihe ship could be held responsible. However, this was con- 
jecture and guesswork pure and simple. The learned trial judge, in 
eiïect, recognizing that the coming out of the pin in itself could not 
sustain the charge of négligence, and that the screw threads of the 
pin, instead of being badly worn, as cliarged by hbelants, were so little 
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wom as to make it improbable that they would fail to hold once in a 
hundred times' use, resorts to the other last-hour alleged ground of 
négligence — the failure of the ship to furnish preventer guys. I am 
entirely reconciled to the conclusion reached by the trial judge upon 
the disputed question as to whether such preventer guys were de- 
manded by the Stevedore Company and refused by the ship, holding 
that such demand was so made and refused, but to the conclusion drawn 
by him theref rom I distinctly dissent, for two reasons : 

First. Because no rule of ordinary care required such preventers 
to be either fumished or used. If anything bas been proven beyond 
question— yes, admitted — it is that this whole hoisting outfit fumished 
by the ship was in ail respects superior. Double blocks were used when 
single ones were considered sufïicient; the guy provided was rove in 
four parts, when gênerai custom only required two, or, at the utmost, 
three; and the rope used was new, large, and in good condition. This 
preventer simply meant to provide an additional guy, and its require- 
ment was like requiring a man to put on two suits of clothes in- 
stead of one, as stated by one of the witnesses. A man clothed in a 
heavy suit of clothes, putting on another, would find it both unneces- 
sary and in the way, and so the old and experienced Danish master, 
Folkenberg, says, when he is sure the guy is right, he never puts up 
a preventer "because it will only be in the way." But more important 
still is the statement made by Kacher, the Stevedore Company's boss 
rigger and inspector. When hurriedly leaving the ship — for he had a 
lot of work to do — he told young Bradley, the stevedore's foreman, 
to get preventer guys put on the head of the boom. Asked the ques- 
tion, "Why did you tell him that? Was there anything about the gear 
to indicate that preventer guys were necessary?" he answered: "No, 
sir; but it is customary nom and then. We always do it for safety 
ourselves. We are about the only peuple that uphold the preventer 
guy System." Young Bradley, the foreman, he said was the son of the 
stevedore, by which I présume he meant the chief officer or manager 
of the Stevedore Company. It was a hobby of this company, it 
would seem, contrary to the practice of ail the other stevedores, to put 
up thèse preventer guys. The law says : 

"It is not demandée! that the master shall use the newest and best appli- 
ances. It Is suflSelent if he furnishes machinery and appliances reasonahly 
safe, or safe accordlng to the usages and habits and ordinary risks of the 
business ; the standard is the conduet of the average prudent man." 8 'x'homp- 
son, Neg. (White's Supplément) | 3993, and numerous cases cited. Also case 
note to Mamie Chrlsmer v. Bell Tel. Co., in 6 L. K. A. (N. S.) 49^, where au- 
thorlties are collated. 

Again, practical expérience demonstrates that, in the use of appli- 
ances of this kind, unnecessary and superfluous parts are not only 
"in the way," but sometimes the direct cause of injury. Does any 
one doubt that if the preventer had been rigged up, and this ac- 
cident had been the direct resuit of its rope somehow becoming twist- 
ed or tangled with the other rigging or tackle, that libelants would be 
hère earnestly cûntending that it was négligence to use or suffer its 
use; that such use was contrary to gênerai custom, and only cal- 
culated to complicate, hinder, and endanger opérations? 
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But, second, this Stevedore Company, as indépendant contractor, 
owed to its employés a nonassignable duty to furnish thera witli rea- 
sonably safe appliances with which to work. It could not shirk this 
responsibility — it was an unshirkable, nonassignable obligation. It 
could not plead ignorance for not performing such duty or for re- 
lying upon the judgment of another. If the use of a pre venter was 
necessary, it knew that fact far better than the ship or any one else. 
Therefore this nonassignable duty, on its part, to this libelant and oth- 
er employés, required absolutely one of two things to be donc by it 
— peremptorily to refuse to undertake the work until the ship rigged 
up such preventer or to rig it up itself. No contractor, seeing and 
knowing the defective and dangerous character of appliances, can 
willfully subject his-employés to injury and death, and excuse himself 
upon the plea that he was not furnished sound and safe ones. This 
Stevedore Company says it asked for this preventer, the ship deem- 
ed it unnecessary, the company manifestly concluded it was not, ac- 
cepted the appliances without, went on and unloaded 200 tons of sand 
ballast without it, then rigged up the preventer, and now dénies re- 
sponsibility upon the ground that it did not properly rig it up, where- 
fore it proved wholly ineffective. 

Third. If I am right in the foregoing position that it was the duty 
of the expert Stevedore Company to its immédiate employés to sup- 
ply at the place of accident this preventer, and that it actually did do 
so, who on earth but it could be responsible for not supplying a sound 
one and for not rigging it properly? It might charge the ship, under 
certain circumstances, for the extra expense; but this would not 
justify them to shift the duty onto the ship for the accident to its 
immédiate employé on the ground that it willfully supplied for his 
safety an insufficient, improperly rigged, and worthless appliance. 

But, finally, at the suggestion of the expert night watchman, Mills, 
it is suggested that some kind of a wire or string somehow should 
hâve been used in connection with the pin to render it safe. The 
same old cry in ail thèse cases — something better might hâve been 
used; something unusual added! The answer is the law as stated, 
and the very décisive and common-sense fact stated in efifect by Fol- 
kenberg, that pins of this character are manufactured with a view to 
be sufficient in themselves, and, if so worn and defective as to require 
such extraneous additions as wires and strings, should be discarded 
and not used. 

Very naturally, during this extended course of changes in base, con- 
jecture, and guesswork on the part of proctors for libelants, to dis- 
cover some négligent cause on the part of the ship for the accident, 
the proctor for the ship, on his part, advanced some conjectures and 
guesses to account for it, for which the ship could in no way be re- 
sponsible. Among thèse were, first, that in the course of the opér- 
ation and use of the apparatus some fellow servant of the original 
libelant may hâve unscrewed the pin, attempted to put it back, and 
did not do so effectively with a marlin spike as was required to be 
donc. In support of this is the undisputed fact that originally it was 
screwed in by the boatswain with its head inward so that if it came 
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out it would naturally fall inside of the ship's rail on its deck, while 
in fact it did fall otttside the rail of thc ship on the deck of the 
lighter boat. The learned trial jndge states the theory of the ship's 
proctor in this regard, based on this fact, is a plausible one, "perhaps 
even a probable one, but he is not prepared fo bc absohitely certain 
as to whether that pin might not bave struck the rail or something else 
first, and hâve bounced in any direction." Could it be less plausible 
or probable, or could he be less absohitely certain, about the slight 
wear of the pin threads causing it to corne out? Where cornes the 
proof by sub.stantive évidence, the burden to produce which was by 
law upon the libelants, that eithcr theory did or could account for the 
accident? 

Second. It was an undisputed fact that the copper plates to be low- 
ered were secured by chains leaving the ends not protected in any 
way, instead of loading them in tubs or shovels, as zinc plate was 
taken in, and which was the safer and better way. From this it is 
argued that the plates spread over greater space as they dropped in 
the hold. and this was the proximate cause of the victim being struck. 
It may be so. To me it seems as reasonable as any other conjecture 
advanced, except the next one to be adverted to ; but who can tell 
from the évidence where a bucket or shovel would bave slid to in that 
hold and whether it would bave struck the poor victim or not? 

Third. The second mate, Palmer, the first offîcer, Sliney, and the 
captain, Watson, ail testify that during opération they severally com- 
plained that the winches «vere not properly operated ; that they were 
so worked that one winch in effect was allowed to heave against the 
other, whereby overstress and strain was caused, and the tackle was 
not permitted to corne in on an angle of 45 or 60 degrees, but at one 
of more than 60 degrees, which no tackle could stand. The second 
mate says he repeatedly complained of this to watchmen; the first 
officer testifies he spoke to the stevedore about it ; the captain tes- 
tifies that after 4 o'clock in the afternoon of the day before the ac- 
cident he complained to the winchman, the hatchman, and everybody 
assembled around, saying to Bradley, the young foreman: "You fel- 
lows will be killing somebody yet." In this he is fully corroborated 
by the engineer, Garden, who was présent and suggested shutting oflf 
some of the steam. The latter also testifies to having heard the 
stevedore's deckman complain to the after winchman, controUing the 
outboard Unes, that he was not looking after his signais. AU three 
of the first-named officers express the opinion that this improper work- 
ing of the winches was the cause of the accident. Ail this testimony 
is very unsatisfactorily denied by the winchman resting under the 
charge and by young Bradley, the foreman. It is corroborated by 
the fact that this Stevedore Company at the time was rushed with 
work and this opération was being hurriedly done. The strong con- 
viction cornes to me that this was in truth and fact the proximate cause 
of the accident. Be that a.s it may, it is sufiicient to sustain my posi- 
tion to point out that there hâve been suggested seven théories in this 
case to account for it : 
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First. That the pin broke, a theory finally abandoned. 

Second. That the pin was not properly screwed in — one absolutely 
not proven, but contradicted by positive testimony, unimpeached and 
imcontradicted. 

Third. That the threads of the pin were badly wom — a theory 
shown to be so Httle substantiated by évidence and personal exami- 
nation as to cause the trial court to express doubt as to whether it 
would corne out once in a hundred times of use. 

Fourth. That the extra and unusually used preventer guy, if it had 
been properly rigged up by libelant's immédiate employer, the Steve- 
dore Company, might hâve prevented the accident. 

Fifth. That, if the copper plates had been properly loaded in tubs 
or shovels instead of by use of chains, leaving the ends unsecured, 
the plates would not hâve spread, and struck the victim. 

Sixth. That in opération, for some cause, some one removed the 
pin, and failed to properly and effectively screw it back and secure it. 

Seventh. That, in opération, the winches were negligently worked 
against each other, whereby extraordinary stress and strain was pro- 
duced, the shackle was worked from the pin, and the guy rope was 
broken. 

Could anything be more completely applicable in the premises than 
the words of Mr. Justice Brewer, which I hâve quoted, that "where 
the, testimony leaves the matter uncertain, and shows that any one of 
half a dozen things may hâve brought about the injury, for some of 
which the employer is responsible and for so^e of which he is not, it 
is not for the jury (or court) to guess between thèse half dozen causes, 
and find that the négligence of the employer was the cause" ? 

But, finally, the Tearned trial judge, I think, very properly and 
wisely, in his opinion, warned counsel of the exi.stence of the Work- 
man's Compensation Law existing in his state, and of the risk they 
run in imperiling their client's rights in bringing suits for which it 
provides an exclusive remedy. 

If thèse humane laws were enacted, as they hâve been in many of 
the States, for any particular reasons, above ail others it has been, first, 
to provide compensation for those unforeseen and unaccountable ac- 
cidents constantly arising, whereby the helpless victims and their 
f amilies would be deprived of their means of subsistence ; and, sec- 
ond, to establish, at the joint expense of the state, employers, and 
worknaen themseives, an equal and uniform rate of compensation fort 
ail injuries, duly classified, received by such workmen, which could and 
would be promptly and inexpensively ascertained and paid to them, 
whereby would be abolished a practice that had, in maritime, mining, 
and manufacturing districts, become a scandai and reproach to the 
légal profession — a. practice that has led some members of the bar to 
hunt up victims of accident, seek employment to prosecute their cases, 
and thereby secure large fées in case of their successful issue. This 
practice, significantly called "ambulance-chasing," has largely con- 
tributed to the congested dockets of the courts, state and fédéral, re- 
quiring the services of additional judges from time to time and greatly 
enhanced expense of court administration, It has been demonstrated 
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by the studies made of existing conditions causîng the enactment of 
thèse laws that, over and above the costs of court administration paid 
by government, on an average the employer has to pay, as a resuit 
of litigation, near three times the actual sum received by the unfor- 
tunate subject of the accident. The latter usually pays in cost, ex- 
penses, and attorney's fées one half of his judgment, and the employer 
an équivalent half over and above the judgment, in payment of court 
costs and attorney's fées in making his défense. Under such circum- 
stances, the courts, it seems to me, should be earnest in sustaining and 
enforcing thèse laws for the protection of society, employers, and 
workmen alike. This case was one where the original Hbelant was 
entitled to the benefits of the Maryland act, and I would dismiss thèse 
libels because clearly not maintainable under the rules of law, but 
with the hope that the unfortunate widow and children may not even 
yet be deprived of the beneficent provisions of this Compensation Act. 



McCULLOUGH et al. v. SMITH. * 
(Circuit Court of Appeals, Elghth Circuit. June 20, 1917.) 

No. 4784. 

1. Territobies ®=»18 — iNDiAN Territory — Adoption of Arkansas Statutes. 

By xVct May 2, 1890, c. 182, § 31, 26 Stat. 94, extendlng certain of tlie 
statutes contalned in Mansf. Ark. Dig. over the Indian Territory, Con- 
gress adopted the construction placed upon such statutes by previous 
décisions of the Suprême Court of Arkansas, but not by subséquent déci- 
sions, nor the décisions of that court construing and applylng the com- 
mon law. 

2. MORTGAQES <g=»188 — CONSTRUCTTON AND EFFECT — LaW OF INDIAN TERRI- 

TORY. 

The légal effect of a mortgage executed In 1906 on land in Indian Ter- 
ritory Is to be determined by the common law, there l)eing no provision 
on the sub,iect in the Arkansas statutes extended by Congress over the 
territory ; and under the common law the mortgage is not a complète alién- 
ation of the title, but, exeept as against the raortgagee, the mortgagor, 
while in possession and where there has been no foreclosure, remains the 
real owner of the land. 

3. Indians <g=Ji6(4) — Validity of Ljease— Effect of Invalid Provision — 

DiVISIBILITY. 

Act .June 7, 1897, e. 3, 30 Stat. 72, authorized allottees of land wlthln 
the lluiits of the Quapaw Agency, Indian Territory, to lease their land 
"for a term not exceeding * * * ten years for minlng or business pur- 
poses." An allottee subject to such act executed an oil and mining lease 
for ten years, wlth a fnrther provision that, should oll or other minerai of 
value be found in paying quantlties, the privilège of operating should con- 
tinue so long as such substances could be produced in paying quantifies, 
"on such terms and conditions as parties hereto hâve agreed upon after 
the expiration of this lease." Held, that the lease was divisible, and that 
the invalidity of the provision for an extension did not affect its validlty 
for the ten-year term which was wlthln the statute. 

4. GoNTRACTS <S=3l37(l) — Sevehable Contraots— Effect of Invalid Provi- 

sion. 

When a part of a divisible grant or contraet is ultra vires or Illégal, but 
not malum in se, and the remainder is lawful, the latter may be sustained 

<S;=9F'or ûtUer cases see same topic & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
• Rehearlng denteiJ September 10, 1917. 
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and enforced, unless it appears from a considération of the whole grant or 
contract tiiat it would not liave been made without the part whieh is ultra 
vires or illégal. 
5. Mines and Minerals <S=35S — Mining Lease— Validity. 

In a suit by the holders of a mining lease to quiet title as against ad- 
verse clalmants, It appeared that the lease was for the term of ten years, 
"for the purpose of prospecting, mining, drlUing, boring, or digging for 
oil, gas, asphaltum, lead, zinc, coal, and copper. * * * " It also gave 
the lessee the right to use the surface for railroad tracks, pipe Unes, or 
buildings. The bill alleged that the lessee and hls assigns had been in 
possession since the exécution of the lease, and had drilled test holes and 
sunli a shaft thereon, and improved the same for mining purposes. Held. 
that sueh lease was not subject to the rules governing strictly oil and gas 
leases, and that it was not invalid on its face by a clause provlding that 
the lessee should pay flve cents per acre yearly in case of delay in begln- 
ning opérations, "In lieu of sald work, so long as they or their assigns 
désire to operate or hold the same," but that the question whether such 
clause was unfair or Inéquitable was one to be determined on final hear- 
ing. 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Jtidge. 

Suit in equity by W. P. McCullough and another against W. M. 
Smith. From a decree dismissing the bill on motion, complainants ap- 
peal. Reversed. 

Paul A. Ewert, of Joplin, Mo. (A. C. Towne, of Miami, Okl., on 
the brief), for appellants. 

A. Scott Thompson, of Miami, Okl. (Hiram W. Currey, of Joplin, 
Mo., on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

SMITH, Circuit Judge. According to the allégations of the bill, 
the plaintifïs W. P. McCullough and T. F. Phillips, résidents and citi- 
zens of Oklahoma, and D. E. Beth, a citizen and résident of Kansas, 
brought this suit in equity against W. M. Smith, a citizen and résident 
of Kansas. The bill substantially allèges that on March 2, 1895, c. 
188, Congress enacted 28 Stat. 876, 907, as foUows: 

"That the allotments of land made to the Quapaw Indians, In the Indian 
Territory, in pursuance of an act of the Quapaw National Council, approved 
March twenty-third, eighteen hundred and ninety-three, be and the same are 
hcreby ratifled and confirmed, sub.1ect to revision, correction and approval by 
the Secretary of the Interior: Provided, however, that any allottee who may be 
dissatlsfied wlth hls allotment shalî hâve ail the rlghts to contest the same 
provided for In said act of the Quapaw National Council subject to revision, 
correction, and approval by the Secretary of the Interior. And the Secretary 
of the Interior is hereby authorlzed to Issue patents to said allottees in accord- 
ance therewlth: Provided, that sald allotments shall be inaliénable for a pe- 
rlod of twentv-flve years from and after the date of sald patents." See Good- 
rum V. Buffalo, 162 Fed. 817, 89 C. C. A. 525. 

There was patented to Leander J. Fish some 200 and possibly 240 
acres of land. On June 21, 1906, c. 3504, the Fifty-Ninth Congress 
(34 Stat. 325, 344) enacted the f ollowing : 

"That Leander J. Flsh, an allottee of two hundred acres of land In section 
thlrty-two, towushlp twenty-nlne, range twenty-three east, and of forty acres 

âs>For otber cases see same topic & KEIY-NUMBER In ail Key-Numbered Digests & lodezci 
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in secfion fourteen, township twenty-nine, range tweiity-four east, In tlio Qua- 
paw Réservation, under the provisions of tlie act of March second, elgliteen 
Imndred and nlnety-five (tweuty-eiglitli Statutes, page nine hundred and seven), 
and tlie act of Mardi tliird. nlneteen hundred and one (tlilrty-first Statutes, 
page ten liundred and fifty-eiglit), be, and he is liereby, autliorized to allenate 
such portion of said land as lie may see tit, not exceeding one hundred and 
twenty acres, under such rules and régulations as the Secretary of the In- 
terior may prescribe, and any conveyance of such land raade by sald Flsh shall 
be execLitèd subject to the approval of the Secretary of the Interior." 

Thereafter, on July 14, 1906, Fish executed a mortgage deed to E. 
V. Kellett upon the east half of the northwest quarter, and the South- 
west quarter of the northeast quarter, section 32, township 29, range 
23, being 120 acres, to secure a note for $1,000 due in three years, 
with 9 per cent, interest. This mortgage deed was received by the 
Secretary of the Interior, and approved July 20, 1906, although for 
aught that appears he had never prescribed any rules or i-egulations 
as contemplated in the last-quoted act of Congress. Thereafter Kellett 
assigned the said mortgage deed to the Alliance Trust Company of 
Dundee, Scotland. On Junc 20, 1908, the Alliance Trust Company ac- 
knowledged full payment and satisfaction of said mortgage, and re- 
leased the same, and reconveyed the premises to Leander J. Fish, his 
heirs and assigns. On June 7, 1897, c. 3, Congress passed an act (30 
Stat. 62, 72): 

"That the allottees of land vvithin tho Ihiiits of the Quapaw Agency, Indian 
Territory, are hereby nutboi-ized to loaso tlielv lands, oi- any part thereof, for 
a terni not exceeding three years, f<u- farniiug or gra/.iiig purposes, or ton yoaris 
for nilning or business pui'poses." 

On April 29, 1912, Leander J. Fish executed a lease of the same 
120 acres previously mortgaged to Kellett to Dallas Hopper for the 
'erra of ten years, 

"for the purpose of prosiieeting. mining, drilling, hoi'ing, or digglng for oil, 
gas. asphaltuni, lead. zinc, coal and copix'r and ail and every other kind or 
kinds of vahiable ininerals, ore. fossil. or vegetable substance whatever; 
* * * if oil, minerai or any other substances of value are found in paying 
<piantities in any well drilled or sliaft sunk, the privilège of operating shall 
continue so long as oil, minerais or otlier substane^es of value can he produced 
in paying quautities on such ternis and conditions as parties liereto bave here- 
iii agroed upon after expiration of this lease. « * * The party of the sec- 
ond part lierel)y agrées to begln opei-atlons on the above-descrlbed premises 
within ninty da.ys after the date of this lease ; in case such opérations do not 
begin within said stated tlnie, said second party agrées to pay to said flrst 
party 5(' per acre yearly for each and every acre eontained in this lease, in 
lieu of said vvork, so long as they or their assigns désire to operate or hold 
the same." 

Immediately after the exécution of said lease said Dallas Hopper 
entered into pos.session of said premises under its terms, and thereafter 
sold and conveyed ail his rights under said lease to the plaintiffs, and 
ever since the date of said lease said Flopper and his assignées, the 
plaintififs, hâve remained in possession of the leased premises under 
said lease, and hâve prosi^ected and developed said lands, and hâve 
sunk numerous test or drill holes upon said land, and hâve sunk a shaft 
thereon, and hâve improved and developed the same for mining pur- 
poses. The plaintitïs claim a leasehold interest in said premises under 
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said mining lease, and défendant daims an estate and interest adverse 
to the plaintiffs ; that the claim of défendant is without any right what- 
ever, and the said défendant has no estate, title, or interest whatever in 
said premises or any part thereof. The bill prays that the plaintiffs' 
title to their claimed leasehold interest be quieted ; that it be decreed 
the défendant has no right whatever in said land, and that he be de- 
barred from asserting any claim adverse to the plaintiffs', and that 
defendant's claim under his mining lease be decreed void, and for gên- 
erai équitable relief. The défendant filed a motion to dismiss the bill 
because of want of equity, and this motion was sustained, and the 
plaintiffs appeal. 

It was not claimed in the motion to dismiss that the court lacked 
jurisdiction. For the first time it is urged in this court that the case 
should hâve been dismissed for that reason. It is probable that the ju- 
risdiction could not be sustained upon the ground of diversity of citi- 
zenship, as it is alleged that the plaintff, D. E. Beth, is a citizen and 
résident of the state of Kansas, and that the défendant, W. M. Smith,, 
is a citizen and résident of the same state. But it will hereafter appear 
that this case "arises under the * * * laws of the United States," 
within the meaning of Judicial Code, § 24, sub. 1 (Act March 3, 1911,. 
c. 231, 36 Stat. 1091, as amended U. S. Comp. St. 1916, § 991), and the 
objection to the jurisdiction cannot be sustained. 

Plaintiffs contend that the conveyance to Kellett was such an ex- 
haustion of the power of aliénation under the act of the 59th Con- 
gress (34 Stat. 344) that ail control over aliénation of the lands in 
question under the act of the 53d Congress (28 Stat. 907), and under 
the act of the 55th Congress (30 Stat. 72), had ceased to exist when the 
lease was given by Fish, and that it was given not under the power con- 
ferred by the 59th Congress (34 Stat. 344), but absolved from any and 
ail restrictions whatever. This involves a construction of the act of 
Congress of May 2, 1890, c. 182, 26 Stat. 81, 94, § 31, and the 14th 
section of the act of June 28, 1898, c. 517, 30 Stat. 495, 500. 

[1] In 1884 there was adopted, by the gênerai Assembly of Ar- 
kansas, Mansfield's Digest of the statutes of that state down to ther 
close of the General Assembly of 1883. By section 31 of the statute 
of May 2, 1890 (26 Stat. 81, 94), Congress extended certain of thèse 
gênerai laws over Indian Territory. It is noticeable that of the 156 
chapters of Mansfield's Digest, less than one-third in number are cov- 
ered by this act. It doubtless adopted the interprétation and construc- 
tion put upon the statutes thus put in force in the Indian Territory by 
the Suprême Court of Arkansas prior to the adoption of the act of 
Congress, but not those décisions subséquent thereto. 

In McClellan v. Pyeatt, 50 Fed. 686, 1 C. C. A. 613, this court held 
that although 26 Stat. 81, 94, put in force in Indian Territory the prac- 
tice act of the state of Arkansas, and although ever since 1840 the Su- 
prême Court of Arkansas had held that a motion for a new trial iir 
the trial court to correct ail of its alleged errors not apparent upon the 
face of the record was essential to review, this had no application ia 
this court in appellate proceedings from the United States court of 
Indian Territory. 
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In Eddy v. Lafayette, 49 Fed. 798, 1 C. C. A. 432, this court held 
that where a statute of Arkansas had been construed by the Suprême 
Court of that state so as to change the burden of proof as to negli- 
igence from plaintiff to défendant in an action against a railroad Com- 
pany for killing stock, that as the statute was not extended to Indian 
Territory by the act of 26 Stat. 81, 94, the rule in the courts of In- 
■dian Territory had not been changed. 

In Sanger v. Flow, 48 Fed. 152, 1 C. C. A. 56, and in Leak Glove 
Manufacturing Co. v. Needles, 69 Fed. 68, 16 C. C. A. 132, this court 
held that Congress was presumed to hâve put in force the laws of 
Arkansas enumerated in Indian Territory, with the interprétation and 
■construction put upon said laws prior to the act of Congress by the 
Suprême Court of Arkansas. 

In Noyés v. Neel, 100 Fed. 555, 40 C. C. A. 539, this court held that 
3. construction by the Suprême Court of Arkansas put upon one of the 
statutes extended to Indian Territory after such extension was merely 
persuasive, and did not preclude the courts of Indian Territory from 
expressing their independent opinion on the question of its interpréta- 
tion and construction. 

Enough has been said to show that Congress did not adopt for 
Indian Territory the interprétation and construction of Arkansas as 
to the common law. It simply extended the statutes enumerated to 
Indian Territory with the interprétation and construction placed upon 
them by the Suprême Court of the state of Arkansas before the date 
of the act of Congress. 

[2] The 14th section of the act of June 28, 1898, c. 517 (30 Stat. 
495, 500), provides : 

"For the purposes of this section ail of tlie laws of said state of Arljansas 
faereln referred to, so far as applicable, are hereby put ia force in said terri- 
tory." 

Without stopping to analyze what laws of Arkansas are within 
"the purposes of this section," as used in the statute of June 28, 1898 
(30 Stat. 495, 500), it is sufïicient to say that the décisions of the 
Suprême Court of Arkansas are not themselves laws within the mean- 
ing of this section. Swift v. Tyson, 16 Peters, 1, 17, 10 L. Ed. 865. 

As the Kellett mortgage was given July 14, 1906, before the actual 
admission of Oklahoma to the Union, the effect of that instrument 
must be determined by the common law, modilied, if at ail, by the 
laws of Arkansas made appHcable by the act of Congress indicated 
to the Indian Territory and the interprétation and construction of 
such laws by the Suprême Court of Arkansas prior to May 2, 1890. 
Pyeatt v. Powell, 51 Fed. 551, 2 C. C. A. 367. 

Among the laws of Arkansas put in force by the act of May 2, 
1890, was chapter 110 of Mansfield's Digest. Section 4743 of this 
chapter provides that a mortgage shall be a lien on the mortgaged 
property from the time of the filing of the mortgage. Section 4745 
provides that upon payment of a mortgage the mortgagee or his as- 
signée shall, upon request of the person making payment, acknowl- 
edge satisfaction upon the margin of the record of the mortgage. 
Section 4746 provides that if he fails to so acknowledge satisfaction 
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as provided in the previous section within 60 days after being re- 
quested to do so, he will be liable in damages. Section 4747 provides 
that such acknowledgment of satisfaction shall hâve the effect to re- 
lease the mortgage and revest in the mortgagor or his légal repré- 
sentative ail title to the mortgaged property. Section 4748 provides 
that if mortgaged property be redeemed by a payment to the officer, 
such officer shall exécute and acknovvledge a certificate thereof, and 
the same shall be recorded and hâve the same efïect as the satisfac- 
tion on the margin of the record provided in section 4747. Section 
4759 provides that the property shall not at the first offering be sold 
for less than two-thirds of the appraised price, and the second of- 
fering shall be made 12 months after the first, and that real prop- 
erty may be redeemed v^'ithin one year from the date of sale. 

There is not a word in the chapter or in Mansfield's Digest, so 
far as we hâve been able to ascertain, as to whether the whole estate, 
légal and équitable, vests under a mortgage in the mortgagee. Every- 
thing in Arkansas vi'hich passes upon how far the mortgagor alién- 
âtes and how far the mortgagee acquires title is simply the construc- 
tion of the common law by the Suprême Court of that state. Whit- 
tington V. Flint, 43 Ark. 504, 51 Am. Rep. 572 ; Fitzgerald v. Beebe, 7 
Ark. 310; Kannady v. McCarron, 18 Ark. 166; Gilchrist v. Patter- 
son, 18 Ark. 575; Terry v. Rosell, 32 Ark. 478; Reynolds v. Canal 
Co., 30 Ark. 520. 

In none of thèse cases does the Suprême Court of Arkansas refer 
to or cite as the basis of the opinion any of the statutes extended 
over Indian Territory by act of Congress. They are simply décisions 
of the Suprême Court of Arkansas as to what it deemed the com- 
mon law to be, and such constructions were never adopted by Con- 
gress for Indian Territory. We say this because it is true, and not 
because it is essential to the détermination of this case; for the Su- 
prême Court, of Arkansas has decided numerous cases showing that 
a légal and équitable interest remains in the mortgagor in addition 
to those specified in Mansfield's Digest. In one of those cases (Ter- 
ry v. Rosell, 32 Ark. 478, 488) Vaughan had mortgaged certain real 
estate to Terry, and the court said : 

"Tlie qneistion iiow i)i'eseiits itseif, liovv the rlglitis of the parties are affected 
hy thèse eonve.vaiice.sV As between Vaughan and Terry, the légal estate is coii- 
sidered to be in Terry, as tetween him and Vaughan, and those daiming iinder 
Vaughan ; but as to ail others Vaughan must be consldered as selsed of the 
légal estate, and niight vvell convey to another subject to the mortgage. Wa- 
terman's Kden., jx 93." 

In Turner v. Watkins, 31 Ark. 429, it was held that, when a mort- 
gage or trust deed has a defeasance clause, the légal title is with the 
grantee, and the equity of rédemption is in the grantor, subject to 
sale on exécution. 

In Burr v. Robinson, 25 Ark. 277, it is held that the mortgagor of 
real property has the ownership or fee, and his wife is entitled to 
dower therein, and the mortgagee of real property, even after for- 
feiture, has no interest in the property subject to exécution, and the 
last proposition was sustained in Trapnall's Adm'x v. The State Bank, 
18 Ark. 52, and the cases cited therein. 
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In Van Ness v. Hyatt, 13 Pet. 294, 297, 10 L. Ed. 168, it is said : 

"In the United States, dlfiferent views hâve been taken on this question in 
the courts of the several states. It is said in 4 Kent's Com. 153-4, tliat courts 
of law liave, by a graduai and almost insensible progress, adopted tlie views 
of a court of equity on the subject of mortgages, which are founded in justice, 
and accord with the true intent and inhérent nature of the transaction ; that, 
except as against the mortgagee, the mortgagor, vs'hile in possession, and be- 
fore foreclosure, is regarded as the real owner." 

We hold that the question of the effect of the Kellett mortgage is 
to be determined by the common law of England and America as 
developed from time to time unaided by statute, and that everywhere, 
except as between the mortgagor and the mortgagee, the mortgagor, 
while in possession and before foreclosure, is regarded as the real 
owner ; and we also hold that, even if the décisions of Arkansas were 
controlling, the Kellett mortgage was not a complète aliénation of the 
land; that the confirmation by the Secretary of the Interior of a par- 
tial aliénation would not cause him to lose authority over the com- 
plète aliénation. Of course, if this mortgage had gone to foreclosure, 
it would hâve ultimately resulted in a complète aliénation, and in this 
contingent way the Secretary of the Interior approved a complète 
aliénation if it took place ; but it did not take place, and Fish had no 
more authority to exécute a lease by reason of the exécution and ap- 
proval of this mortgage than he would bave had if it had never been 
executed. 

[3] We turn now to the question of the validity of the lease now 
owned by the plaintiff, but originally executed to Dallas Hopper. 

The défendant contends that it is invalid for two reasons : First, 
the lease provides that if oil, minerai, or any other substances of 
value are found in paying quantities in any well drilled or shaft 
sunk the privilège of operating shall continue so long as oil, min- 
erais, or other substances of value can be produced in paying quan- 
tities, on such terms and conditions as parties hereto hâve herein 
agreed upon after expiration of this lease; that the act of 55th Con- 
gress (30 Stat. 72) only authorized leases for mining purposes for 
a term not exceeding ten years, whereas the clause above quoted 
made the lease in effect in perpetuity. Second, that the lease con- 
tained the f ollowing provision : 

"The party of the second part hereby agrées to begin opérations on the 
above-described premises within ninety days after the date of this lease ; In 
case such oi)erations do not begin v/itliin said stated time, said second party 
agrées to pay to said flrst party 5(f per acre yearly for each and every acre 
contained in this lease, in lieu of said vyork, so long as they or their asslgns 
désire to operate and hold the same," 

— the spécifie contention under this head being that the lease lacks 
mutuality and is in effect a unilatéral contract. Défendant cites in 
support of this contention Superior Oil & Gas Co, v. Mehlin, 25 Okl. 
809, 108 Pac. 545, 138 Am. St. Rep. 942 ; Huggins et al. v. Daley, 
99 Fed. 606, 40 C. C. A. 12, 48 h. R. A. 320, and Reese v. Zinn (G. 
C.) 103 Fed. 97. 

Thèse questions will be passed upon in their order. 

By the act of June 7, 1897 (30 Stat. 62, 72), the Indian in this 
case was authorized to lease this land "for a term not exceeding 
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* * * ten years for mining or business purposes." The Hopper 
lease granted the land for purposes of prospecting, mining, drilling, 
boring, or digging for oil, gas, asphaltum, lead, zinc, coal, and cop- 
per, and ail and every other kind or kinds of valuable minerais, ore, 
fossils, and vegetable substance whatever, for ten years, with the ad- 
ditional provision that if oil, minerai, or any other substances of value 
are found in paying quantities in any well drilled or shaft sunk, the 
privilège of operating shall continue so long as oil, minerais, or other 
substances of value can be produced in paying quantities, on such 
terms and conditions as parties hereto hâve herein agreed upon after 
expiration of this lease. 

The first question is whether this last provision made the lease in 
efïect in perpetuity, and whether it made the lease void from the be- 
ginning or valid for ten years and void thereafter. 

Turning first and primarily to the fédéral authorities upon the sub- 
ject, in United States v. Bradley, 10 Pet. 343, 9 L. Ed. 448, a suit 
was brought by the United States on a joint and several bond, and it 
was claimed the bond contained conditions not authorized by statute. 
The court said, at page 360 : 

"That bonds and other deeds may, In many cases, be good In part, and void 
for the residue, where the residue is founded on Illegality, but not malum in 
se, is a doctrine well founded In the common law, and has been recognized 
from a very early perlod." 

After a review of a number of authorities, English and American, 
it continued, 10 Pet. on page 363 (9 L- Ed. 448) : 

"Upon the whole, upon this point we are of opinion that there Is no solid 
distinction in cases of this sort between bond.s and other deeds containing con- 
ditions, eovenants, or grants not malum in se, but illégal at the common law, 
and those containing conditions, covenant-s, or grants illégal by the express 
prohibition of statutes. In each case the bonds or other deeds are void as to 
such conditions, eovenants, or grants which are illégal, and are good as to ail 
others which are légal and uuexeeptionable in their purport. The only excep- 
tion is when the statute has not contined its prohibitions to the illégal condi- 
tions, eovenants, or grants, but has expressly. or by necessary implication, 
avoided the whole instrument to ail Intents and purposes." 

In Gelpcke v. City of Dubuque, 1 Wall. 175, 222, 17 L. Ed. 520, the 
Suprême Court said : 

"The counsel of the plaintiffs in error hâve submltted no argument in re- 
gard to the two flrst causes asslgned for the démarrer. We bave not therefore 
considered the questions which they présent. They relate to certain provi- 
sions of the contract which are claimed to be Invalid. Oonceding this to be 
so, they are clearly separable and severable from tlie other parts which are 
relied upon. The rule in such cases, where there is no Imputation of malum 
in se, is that the bad parts do not afïect the good. The valid may be enforced." 

In United States v. Hodson, 10 Wall. 395, 408, 19 L. Ed. 937, it is 

said : 

"It is a settled prinelple of law that where a bond contains conditions some 
of which are légal and others illégal, and they are severable and separahle, 
the latter may be disregarded and the former enforced." 

In Oregon Steam Navigation Co. v. Winsor, 20 Wall. 64, 22 L. Ed. 
315, where the Oregon S'team Navigation Company sold a steamer to 
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one Winsor with a stipulation that she should not be run on the waters 
of the State of California for the period of ten years from the Ist day 
of May, 1867, and this was a reasonable stipulation in restraint of trade 
for seven years but not for ten, the court held that the contract was 
separable, and that an action would lie for liquidated damages for the 
violation of the contract within the seven years. 

In Bernhisel v. Firman, 22 Wall. 170, 22 L. Ed. 766, where notes 
had been given in renewal of old notes, Computing the interest at the 
rate fixed in the old notes, which was in excess of the customary rate, 
and it had been held that such higher rate was valid until the maturity 
of the notes, and thereafter the customary or statutory rate governed, 
it was held that in suits upon the renewal notes independently of the 
bankrupt act and of any statute making such security void in toto as 
usurious, they were valid securities for the amount which would be 
due on a calculation properly made. They were bad only for the excess 
above proper interest. 

In McCuUough v. Virginia, 172 U. S. 102, 19 Sup. Ct. 134, 43 L. Ed. 
382, the Suprême Court, after citing numerous state authorities and the 
authorities from that court heretof ore cited, said : 

"We see no reason to change the views heretofore and often expressed b.v 
thls court, and relterate, as said in Vashon v. Greenhow, 135 U. S. 668, 10 Sup. 
Ct. 972, 34 L. Ed. 304, 'This question, therefore, must be considered as fore- 
closed, and no longer open for considération.' " 

Turning now to the décisions of this court in Illinois Trust & Sav- 
ings Bank v. City of Arkansas City, 76 Fed. 271, 22 C. C. A. 171, 34 
L. R. A. 518, the city of Arkansas City, in the state of Kansas, had 
granted to the Interstate Gas Company the franchise to construct and 
operate waterworks in the city exclusive in character, and stipulated 
for the payment of spécifie sums as hydrant rentals. The provision 
granting the exclusive franchise was void, but this court held that the 
city was liable for the water rentals under the contract. 

In Lincoln Savings Bank & Safe Deposit Co. v. Allen, 82 Fed. 148, 
27 C. C. A. 87, this court held that where the plaintiiï in error had a 
claim for $2,700 against one Sears secured by collatéral, and it con- 
tracted that upon payment to it of $1,500 and the transfer to it abso- 
lutely of two of the collatéral notes it would release ail claims against 
Sears and surrender the balance of the collatéral notes, that while the 
agreement to release Sears was illégal the contract to surrender the 
remaining collatéral notes was valid and could be enforced. See 
Kaufïman v. Raeder, 108 Fed. 171, 179, 47 C. C. A. 278, 54 L. R. 
A. 247. 

In McPhee & McGinnity Co. v. Union Pacifie R. Co., et al., 158 Fed. 
5, 87 C. C. A. 619, the city of Denver by ordinance had granted to the 
Union Pacific Railway Company, its successors and assigns, a li- 
cense to construct a railroad track on Blake street, in the city of Den- 
ver. The city council had no power to grant anything but a revocable 
license, and it was insisted that every license must be personal and un- 
assignable, and as the license in question ran not only to the railroad 
company, but to its successors and assigns, it was unauthorized and 
void. This court held that the city council had power to grant this 
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license to the Union Pacific Railroad Company, and if vvithout au- 
thority it conferred it upon its successors and assigns the resuit would 
be that the latter portion of the grant would fail and the former 
stand. 

In Jenson v. Toltec Ranch Co., 174 Fed. 86, 98 C. C. A. 60, it is 
held that it is no défense to an action upon a contract executed by the 
promisee that a divisible part of its considération was without the 
powers of the promisor corporation if the other part was valuable, 
légal, and within them ; for the promisee may waive the part without 
the powers of the promisor and recover upon the considération within 
its powers. 

Passing now from the décisions of the Suprême and of this court 
to décisions of other fédéral courts, in Western Union Telegraph 
Co. V. Kansas Pac. Ry. Co. (D. C.) 4 Fed. 284, the principle that a pro- 
vision in a contract which is illégal does not invalidate the entire con- 
tract is announced. 

In Re T. H. Bunch Co. (D. C.) 180 Fed. 519, the opinion of Trieber, 
District Judge, quite clearly makes the distinction heretofore pointed 
out. 

In McBride v. Farrington, 149 Fed. 114, 115, 79 C. C. A. 56, 57, the 
court said: 

"The leases in question are for the mining of ooal, iron, petroleum, oll, gas, 
asphaltum, and otlier minerais. If voici as to the other minerais, they are ap- 
parently valid as to the coal. For what length of time they purported to run 
is not shown by the record. If for an indeflnite time the terms of the.act 
would no doiibt restrict them to ten years. It is difficult to see how sucti 
leases, which aijparently conveyed some rights for a restricted period, can be 
held to be so utterly valueless as to constitute au entire f allure of considéra- 
tion." 

And in the dissenting opinion it is said : 

"It is well settled that when a conveyanee or contre et contains conditions, 
.some of which are légal and others illégal, and they are severable and separa- 
ble as respects considération and performance, the latter may be disregarded 
and the former enforced." 

The following fédéral cases sustain the same doctrine: Van Ness 
V. Hyatt, 5 Cranch, C. C. 127, 28 Fed. Cas. 1044; Warner v. Howell 
3 Wash. C. C. 12, 29 Fed. Cas. 257; United States v. Humason (C. C.) 
8 Fed. 71, 79; United States v. Jones (C. C.) 77 Fed. 717, 721 ; Math- 
ews Slate Co. v. New Empire Slate Co. (C. C.) 122 Fed. 972; In re 
Johnson (D. C.) 224 Fed. 180, 186; Northern Pac. R. Co. v. United 
States, 15 Ct. Cls. 428. 

Passing now from the fédéral cases, a very strong case on the sub- 
ject, reviewing many cases both English and American, is Osgood v. 
Central Vermont Railroad Co., 77 Vt. 334, 60 Atl. 137, 70 L. R. 
A. 930, 933, and see Shaw v. Carpenter, 54 Vt. 155, 41 Am. Rep. 
^i7. 

The following cases quite f ully sustain the proposition that the 
clause in the lease in question was void but did not afifect the balance of 
the lease: Hart v. Hart, 22 Barb. (N. Y.) 606; Robertson v. Hayes, 
83 Ala. 290, 3 South. 674; Erie Railway Co, v. Union Locomotive & 
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Ëxp. Co., 35 N. J. Law, 240; Glaze v. Duson, 40 La. Ann. 692, 4 
South. 861 ; Porter v. Fisher, 4 Cal. Unrep. Cas. 324, 34 Pac. 70; Mack 
V. Jastro, 126 Cal. 130, 58 Pac. 372 ; Hedges v. Frink (Cal.) 163 Pac. 
884; Corcoran v, Lehigh & Franklin Coal Ce, 138 111. 390, 28 N. E. 
759; Stewart v. Pierce, 116 lowa, 733, 89 N. W. 234; Weitzner v. 
Thingstad, 55 Minn. 244, 56 N. W. 817; Rosenblatt v. Townsley, 73 
pVIo. 536; Morris v. Way, 16 Ohio, 469; Minnesota Sandstone Co. v. 
Clark, 35 Wash. 466, 77 Pac. 803. 

Other cases in point could be cited, but we hâve called attention 
to enough to fully demonstrate, as we think, that the clause in the 
lease in question was invahd, but it did not serve to invalidate the lease 
as a whole. 

[4] The rule is that when a part of a divisible grant or contract is 
ultra vires or illégal, but not malum in se, and the remainder is lawful, 
the latter may be sustained and enforced unless it appears from a 
considération of the whole grant or contract that it would not hâve 
been made without the part which is ultra vires or illégal. Illinois 
Trust & Savings Bank v. City of Arkansas City, 76 Fed. 271, 280, 22 
C. C. A. 171, 34 L. R. A. 518; McPhee & McGinnity Co. v. Union 
Pac. Ry. Co., 158 Fed. 5, 19, 87 C. C. A. 619. 

This lease is divisible, and it does not appear that it would not hâve 
been made without the clause assailed. 

[5] We turn now to the second clause in the lease which it is 
claimed invalidated it. This question does not seem to hâve been pre- 
sented to the court below at ail, It was never presented in this court 
in the original printed brief . It was first suggested in the oral argu- 
ment at the bar. Were it suggested in this case to reverse the judg- 
ment of the court below we should not consider it at ail, but it is sug- 
gested as a ground upon which the action of the court below should 
be sustained, and we hâve concluded that it was best to consider it 
briefly. 

The lease in question expressly recites that it is in considération 
of one dollar in hand paid by the lessee to the lessor and other con- 
sidérations. It has been held not only that one dollar is a valuable 
considération, but that neither party to such a contract can show 
that the same was not paid. Stannard v. Aurora E. & C. Ry. Co., 
220 m. 469, 77 N. E. 254; Lindley v. Raydure (D. C.) 239 Fed. 928, 
938. 

In Lovett v. Eastern Oil Co., 68 W. Va. 667, 70 S. E. 707, Ann. 
Cas. 1912B, 360, 363, the lease was not only for oil and gas, but 
"for the purpose of prospecting, mining, drilling, boring, or digging 
for oil, gas, asphaltum, lead, zinc, coal, and copper, and ail and every 
other kinds of valuable minerais, ore, fossils, or vegetable substances 
whatever." The particular clause hère in question provides that it 
shall run "so long as they [the party of the first part] and their assigns 
désire to operate or hold the same." This, we think, means within 
the period of the lease, which we hâve held was for ten years. Under 
the holding just made with référence to the other clause, if it extended 
beyond ten years it would, in that respect, be void, but the balance of 
the lease would stand. 
243 F.— 53 
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We have seen that the pétition expressly allèges that the lessee and 
his assigns, including thèse plaintiffs, have remained in continuons 
possession of the said premises ; that, under and pursuant to the terms 
of said lease, they have prospected and developed said land and sunk 
numerous test or drill holes upon said land, and have sunk a shaft 
thereon, and improved and developed the same for mining purposes. 
It must be borne in mind that the lease was for the purpose of min- 
ing lead, zinc, coal, and copper as well as for the purpose of boring 
for cil and gas. The rules, therefore, as to oil and gas, which are 
fugacious (Priddy v. Thompson, 204 Fed. 955, 123 C. C. A. 277, 
Kemmerer v. Midland Oil & Drilling Co., 229 Fed. 872, 144 C. C. A. 
154), do not wholly control the construction of the contract. 

The lease gave not only the right to mine for lead, zinc, coal, and 
copper, but it gave the right — 

"to use as much of the surface of said land and se mueli of the building stone 
found thereon as may be properly neefled to successfuUy conduct said pros- 
pectlng and mlnlng opérations, also the right of way over and across said land 
whereon to construct and operate sueh Une or Unes of railroad as may be nec- 
essary to carry on and prosecute the objects of this Indenture ; also the right 
to erect buildings, refineries, machinery, pipe Unes upon said premises for 
successfuUy carrylng on the business of boring, prospecting, mining, and prose- 
cutlng the object of thls Indenture, with the right to remove or sell and re- 
move ail of said buildings, refineries, machinery and pipe Unes, at any time or 
at the expiration of this lease." 

The rule, therefore, that the lessee who has the right to oil and gas 
acquires only an incorporeal hereditament is not applicable to this 
lease as applied to other subjects of the lease. AUegheny Oil Co. v. 
Snyder, 106 Fed. 764, 45 C. C. A. 604; Lindley v. Raydure (D. C.) 239 
Fed. 928. 

The question whether the clause now under considération is unfair 
or inéquitable must be determined upon the final hearing upon the 
issues between the parties. Suffice it to say, it does not appear that 
there is anything in the clause in question to invalidate the lease. 
Gufïey V. Smith, 237 U. S. 101, 116, 117, 35 Sup. Ct. 526, 59 L. 
Ed. 856; Brewster v. Lanyon Zinc Ce, 140 Fed. 801, 72 C. C. A. 
213. 

The cases cited by appellee upon this question are not in point. 
In Superior Oil & Gas Co. v. Mehlin, 25 Okl. 809, 108 Pac. 545, 138 
Am. St. Rep. 942, the défendant made not a lease but a contract to 
make a lease to plaintifif of certain lands for oil and gas. The action 
was to reform and secure spécifie performance of the lease. The con- 
tract sued on was wholly executory. In this case the bill shows the 
lease in suit was in part executed, and is not a suit for spécifie per- 
formance, but is in the nature of an action to quiet title. , The holding 
in that case was that spécifie performance will not lie unless the agree- 
ment is certain, fair, and just in ail its parts, and such an action may, 
where showing that the contract is unfair, un just, and against good 
conscience, well justify the court in refusing such decree, although 
the contract, had it been executed, might ofïer no sufificient ground 
for cancellation. It was f urther held that an executory contract which 
imder its terms leaves it optional with one party whether or not he will 
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proceed with the contemplated enterprise makes the same likewise 
optional with the other, and spécifie performance will not be decreed. 
It is manifest that case does not sustain the contention of the ap~ 
pellee. 

m Huggins v. Daley, 99 Fed. 606, 40 C. C. A. 12, 48 L. R. A. 320, it 
is held that where an cil and gas lease provides for the compensation 
of the lessor solely by a share of the product, and provides for the 
sinking of a w^ell within a specified time under a penalty as distin- 
guished from liquidated damages, and the lessee makes no attempt to 
comply with the terms of his contract, and manifests no intention to 
comply therewith, the lease becomes forfeitable at the expiration of the 
specified time. In this case the défendant had filed no answer, and did 
not allège that the lease had been f orfeited. This case under the prés- 
ent State of the pleadings has no application. 

The same is true of Reese v. Zinn (C. C.) 103 Fed. 97. It was an 
action to forfeit a lease upon the ground of abandonment, and did hold 
that the lease lacked mutuality because it authorized the lessee to ter- 
minate the contract at will. 

The decree of the District Court is reversed, and the cause is ordered 
remanded, to the end that the court may overrule the motion to dis- 
miss the pétition and permit the défendant, if so advised, to answer 
and proceed to trial. 



WILLIAMSON V. COLLINS et al. 

(Circuit Court of Appeals, Sixtli Circuit. .Tuly 5, 1917. On Request for 
Further Opinion, Augiist 6, 1017.) 

Nos. 3020-3022, 3038-3042. 

1. Receivers <g=170 — Actions — Défenses. 

Where one seeklng to intervene in a suit in wliicli a receiver was ap- 
pointed for a corporation, and to contest the validity of bonds of the cor- 
poration, was concededly a creditor against whose clalm there was no dé- 
fense, the court was jiistifled in directing the recelver to facilitate rather 
than hinder the rendltlon of a judginent lu its favor, so as to give it the 
standing of an unsatisfied judgment creditor. 

2. Equity <g=>35 — Ancillaby Jubisdiction — Bonds — Détermination of 

Validitï. 

A mlnorlty stoclcholder In a corporation also holding its bonds flled a 
Mil on behalf of ail stoeliholders to anuul a deed of assignment wjiieh 
the controUing stockholder had procured to be executed to himself, and 
for a détermination of the status of the bonds whlch such eontrolling 
stockholder and others were contending to be invalid, and a receiver was 
appointed. A judgment creditor Intervened and flled a pétition contesting 
the bond issue. Plaintiff then filed a supplemental bill asserting the valid- 
ity of the bonds, and prayiug for a détermination, and the answerlng bond- 
holders also sought a détermination of the validity of the bonds as inci- 
dental to the setting aside of the assignment. Held, that the court, having 
properly obtalned jurisdiction and control of the corporation and its prop- 
erties, had power to détermine the rights of the bondholders as against 
the corporation and its property and as between themselves, especlally in 
view of the negotiable character of the bonds, and the serions damage 
that would resuit to the company if, while invalid in the hands of the orig- 
inal holders, they should be transferred to holders in due course. 

€=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Inaexes 
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3. Corporations ©=480% — Bonds— Rights of Bona Fide Hoi.hers. 

Under tlie rule In Ohio, holders In due course of bonds of a corporation 
secured by a mortgage were entitled to hâve the lien of tbe mortjrase pre- 
served for their beneflt, though the bonds were not good as between the 
original parties, and were entitled to an equality with other creditors as 
against assets not covered by the mortgage. 

4. Attobney and Client ©=3l03 — Acts or Attohney as Binding Client. 

Where the attomey charged with the organlzatlon of a corporation had 
the stock actually paid for in cash, and had bonds issued to the stockhold- 
ers in an amount equal to their stock as a bonus, the stockholders, ail of 
whom had full knowledge of the purpose and the means taken to effectu- 
ate it, were bound by his acts, though the purpose would better hâve been 
accomplished by paying for the bonds and having the stock issued as a 
bonus. 

5. Corporations <©=3476(3) — Bonds — Rights of Holdebs. 

Stockholders in a coriJoration to whom bonds were issued in an amount 
equal to the amount of their stock as a bonus had no standing as creditors 
of the corporation in any true sensé of the word or in compétition with 
other creditors. 

6. Cancellation or Instruments ®=>4 — Grounds— Invalidity dp Instru- 

ment. 

Where bonds were issued to stockholders in a corporation as a bonus, 
the corporation was entitled to the aid of a court of equity so that it 
mlght not be deprived of its défense of want of considération through the 
negotiation of the bonds to holders in due course. 

7. Corporations ®=i482% — Bonds — Rights of Bondholdebs. 

Where, with the consent of ail stockholders, and for the legitimate pur- 
pose of giving the miuorlty stockholders some protection against the pos- 
sible wrongdoing and mismanagement of the majority, bonds were issued 
to each stockholder as a bonus, the contract of the parties should be glven 
the utmost efCect permissible under the law; and, while the bondholders 
could not compete with creditors or subject the capital of the company to 
their claims, they were entitled to dividends payable out of surplus, and 
to a rédemption of the principal out of the surplus at maturlty, and to 
hâve the agreed sinking fund created so far as it could be done out of the 
surplus, and in subordination to the rights of bona fide purchasers of the 
bonds and on liquidation of the company they were entitled to hâve the 
remaining capital, after creditors had been satisfied, devoted to the ré- 
demption of the bonds. 

8. Corporations ®=5476(3) — Bonds— Rights op Bondholdiprs. 

Such bondholders were not, however, entitled to hâve the mortgage 
securing the bonds sustained as a lien in their favor, as such lien would 
jeopardlze the fund as to which the creditors had priorlty. 

9. Corporations ®=>479 — Bonds — Bona Fide PuRcirASEKs. 

Where bonds were issued as a bonus to the stockholders in a corpora- 
tion, a stockholder who, because of the bond issue, increased her stock 
subscription, was not a bona fide holder of the bonds. 

10. Corporations <S=479 — Bonds — Bona Fide Purchasers. 

One who was paid in stock for his services in promoting the company, 
and who received bonds not as a part of his agreed compensation, but 
merely because the other stockholders were receiving them, as a bonus, 
was not a Xxma. fide holder. 

11. Corporations <s=»417 — Compromise and Settlement — Pbbsons Con- 
cluded. 

Where bonds were Issued to the stockholders in a corporation as a 
bonus, and a party receiving stock in pàyment for his services in promot- 
ing the company was compelled to sue the controlling stockholder for pos- 
session of his stock and bonds, and compromised by giving up a part of 
the bonds, the settlement did not estop the company and the other stock- 
holders to deny his rights as a bona flde purchaser of the bonds, especlally 

(Sr3?For other cases see same topic & KBY-NUMBEH in ail Key-Numbered Digesta & Indexe* 
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as the only issue was the right of compensation and ownership of the 
stock and bonds and not their validity as against the eompany or its cred- 
itors. 

12. Intekest <S=33S(2) — Kate of Interest on Judgments. 

Under Geu. Code Olilo, § 8304, provlding that iipon ail judgments, de- 
erees, or orders rendered on any bond or other instrument in wrlting, con- 
taining stipulations for the payaient of interest, interest shall be coinputed 
until paynient at the rate specified in sucli instrument, where stockholders, 
to whom t:ouds were issued as a bonus, transferred them to holders in due 
(•ourse, a Personal judgment against them in favor of the conipany for the 
anionnt of the bonds would bear interest at the rate specified in the bond. 

13. Coiii'ORATioNS <S=479 — Bonds — Invalidity — Liability of Holders. 

Where i)ersons to whom eorporate bonds were issued as a bonus, witli 
fuU knowledge of ail the facts constituting the company's défense as to 
them, transferred the b(mds to bona fide holders, their liability to the eom- 
jjany was not limlted to the amount reeeived by them on the sale of the 
bonds, but extended to the face of the bonds and the matured coupons. 

14. Corporations <S=3522 — Bonds — Invalidity — Liability of Holders. 

lOnforcement of the .ludgment against such bondholders should be eondi- 
tioned upon their failure to furnlsh good seeurity for the repayment to the 
conipany of such sums as it might pay on the bonds, and where the orig- 
inal holders of such bonds, tliough not havlng the rlglits of creditors, had 
rights analogous to that of the first preferred stockholders entitled to 
cumulative dividends payable ont of surplus, and to a rédemption of the 
Ijrinclpal out of surplus, provision should likewise be made for delivering 
the bonds to the original holders whcn paid or redeemed, or on payment 
of the judgment. 

15. Corporations <S=479 — Bonds— Rights and Remédies of Holders. 

Where stockholders in a corporation to whom bonds were issued as a 
bonus sold the stock and bonds together for an agreed price, representing 
that the bonds were valid and that the stock was a bonus, and the Com- 
pany subse(|uently recovered judgment against them for the amount of 
the bonds, they were not entitled to reimbursement from their vendees, 
though their vendees In addition to having bonds valld in their hands also 
gained an unexpeeted exemption from possible stock liability. 

16. Corporations <S=.5r)0(10) — Assignments for Creditors— Rights dp As- 

signée. 

nie controUing stockliolder in a corporation who took a deed of assign- 
ment from the eompany. which was subsequently set aside, was entitled to 
reimbursement upon j)aymeiit of its debts incurred by hlm where the eom- 
pany reeeived the full benelit. 

17. Api'eal am) Error <S=!)S4(5) — Review — Discrétion — Allowancb of 

COSTS. 

In a suM: by minoi-ity stockholders in a corporation to set aside a deed 
of assignment takeu by the eontrolling stockliolder from the eompany, and 
to liave a détermination of the validity of bonds issued bj' the eompany, 
the trial judge's discrétion in allowing fées to plaintiff's solicitor against 
the eompany instead of the eontrolling stockliolder was not reviewable. 

On Request for Furtlier Opinion. 

18. Corporations (©=480 — Mortgages— Rights of Bondholders. 

Where, wlth the cousent of ail stockholders, and for the legitimate pur- 
pose of giving the minority stockholders some protection against the pos- 
sible wrongdolng and mlsmanagement of the majorlty, mortgage bonds 
were issued to each stockholder as a bonus, the bonds, though subordinat- 
ed to the rights of creditors, had priority, not only over the original com- 
mon stock, but over a subse<iuent issue of preferred and common stock. 
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Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. Hollister, 
Judge. 

Suit by Frances H. Williamson against Justus Collins and others. 
From the decree the plaintiff and the défendants Nannie H. Wright, 
D. Gregory Wright, M. L. Stemberger, Jr., Daniel J. Herbert, the 
Commercial Bank of Jackson, S. E. Stemberger, and Elizabeth M. 
Dickinson appeal. Reversed and remanded. 

Murray Seasongood, of Cincinnati, Olilo, for appellant ■Williamson. 

Lawrence Maxwell and Murray Seasongood, both of Cincinnati, Ohlo, for 
appellants Wright. 

Edward P. Moulinier, of Cincinnati, Ohio, for appellants Herbert and others. 

David Lorbach, Harry L. Gordon, Walter M. Schoenle, and Rufus B. Smith, 
ail of Cincinnati, Ohlo, for appellees. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

MACK, Circuit Judge. On a former appeal this court affirmed the 
order of the District Court avoiding a deed of assignment, which 
Justus Collins, the président of the Superior Portland Cernent Com- 
pany (hereinafter called the Cément Company), had caused it to make 
to himself. 229 Fed. 59, 143 C. C. A. 653. His purpose had been to 
f ree the company in this way from a bond issue of $525,000. As the 
successive phases of the company's organization and career were re- 
viewed on the earlier appeal and as the former record, with some sup- 
plementary testimony, is the basis of the decree now sought to be re- 
versed, a summary review of the facts, more fuUy set forth in the 
former opinion, will suffice. 

The Cément Company was organized in 1906 with a capital stock 
of $10,000, promptly increased in accordance with the original plans 
to $525,000. The land on which its plant is situated was purchased 
from 'Mrs. Nannie H. Kelley (who subsequently became Mrs. Wright), 
appellant in No. 3021, for $100,000. Of this sum, $10,000 was to be 
and was given to Mr. D. Gregory Wright, appellant in No. 3022, the 
promoter of the company, who turned it into the treasury for working 
capital. Originally Mrs. Wright had subscribed for $25,000 of the 
capital stock, but, when the bond issue and its pro rata distribution 
among the stockholders were proposed, she increased her subscription 
to $50,000. M. L. Stemberger, since deceased, became interested in 
the project and finally invested $75,000. From the beginning, however, 
he stated that he was willing to subscribe only on the condition that 
the investment of the minority stockholders be represented by such a 
bond issue. Appellee Collins subscribed for 2,669 shares, and with the 
holdings of his relatives, he has had the controUing interest in the com- 
pany continuously since its organization. Eugène Zimmerman, since 
deceased, acquired 325 shares; Frances Williamson, appellant in No. 
3020, a sister of Nannie H. Wright, 100 shares ; D. Gregory Wright 
received for his services in promoting the company 250 shares. Ail of 
the parties expected to and did receive bonds in an amount equal to 
the stock subscribed by them pursuant to their agreement, except that 
D. Gregory Wright eventually received only $20,000 bonds with his 
$25,000 stock. Stemberger's attorney, Joseph McGhee, acted for the 
company. On his advice that it was necessary to show a considération 
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for the bonds, thc parties acquiesced in his plan that the apparent con- 
sidération to be paid Mrs. Kelley be $525,000 in bonds in addition to 
the $100,000 in cash. They knew, however, that this was a purely 
fictitious considération. 

The bonds were secured by a trust deed in the nature of a mortgage 
to the Provident Savings Bank & Trust Company; they were to ma- 
ture July 1, 1936; and bore interest at the rate of 5 per cent, per 
annum, payable semiannually, evidenced hy interest coupons. The 
trust deed provided for the payment to the trustée of five cents per 
barrel as a sinking fund, for the payment or rédemption of the bonds, 
on every barrel of Portland cernent manufactured by the Cément Com- 
pany. But no payments hâve ever been made toward such a fund. 

In October, 1907, in order to raise needed funds, the company issued 
500 shares of preferred stock and ofïered them at par, together with 
a bonus of 250 shares of common stock, pro rata to the stockholders 
other than D. Gregory Wright. As some stockholders, including Mrs. 
Wright and Mrs. Williamson, declined the offer, Collins took $19,400 
of the issue, and Sternberger and his friends $31,600. Mrs. Wright 
and Mrs. Williamson refused to put more into a project controlled by 
Collins, especially in view of his action in vifithholding from D. Greg- 
ory Wright his stock and bonds and compelling him to sue therefor. 

On account of the heavy bond issue, the company w^as unable to ob- 
tain necessary crédit. Collins and others were compelled to indorse its 
paper. To avoid this, and to better the company's condition, Collins 
and his friends stood ready to surrender and cancel their bonds if the 
entire issue were canceled ; the Wrights and Mrs. Williamson refused 
to give up their position of mortgage secured creditors having priority 
over the preferred stock issue. Thereupon Collins, in the hope of 
freeing the company in some manner from this lien, and with the con- 
sent of three-fourths of the stockholders, had the deed of assignment 
executed to himself . 

The original bill filed by Mrs. Williamson as a minority stockholder, 
on behalf of ail stockholders as well as on behalf of the company, 
sought an annulment of this deed and a détermination of the status of 
ail the bonds. After the affirmance of the earlier decree, the Sturte- 
vant Mill Company, which theretofore, as a simple contract creditor, 
had sought to file an intervening pétition, obtained a judgment against 
the Cernent Company and an immédiate return nuUa bona. As the re- 
ceiver, after investigating the merits of the claim, acquiesced therein, 
it then filed an intervening pétition to contest the entire bond issue. 
The plaintifif, reciting that she acted "by direction of the court," filed 
a supplemental bill asserting the validity of the bonds held by her and 
others, alleging défendants' contention that their own bonds were in- 
valid, and praying for a détermination of the conflict as well as gên- 
erai relief. By answer, a number of défendants claimed to be bona 
fide purchasers of the bonds without notice of the facts on which the 
claim of their invalidity was based. Intervening pétitions were pre- 
sented by other creditors. By final decree, the trust deed and the bonds 
secured thereby were held without considération, void, and invalid 
both as against creditors of the Cernent Company, and as against the 
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Cément Company itself, except as to certain innocent purchasers from 
the original holders; judgments for the face value of the bonds an4 
ail past-due interest coupons thereon were rendered against the orig- 
inal holders who had sold their bonds to thèse innocent purchasers; 
ail other bonds and coupons were directed to be delivered up for 
cancellation within a specified time under penalty of judgment against 
the holders for the face of the bonds and the coupons not surrendered. 
Creditors of the Cément Company, including on an equality those who 
had given crédit to Collins as assignée conducting the business of the 
Company and innocent bondholders, in respect of the matured coupons, 
were directed to be paid. Plaintiff's attorney was awarded $2,500 
payable out of the funds in the hands of the receiver. 

[1,2] 1. Ail parties in interest, stockholders, bondholders, trustée, 
and creditors, were before the court, both on the original and supple- 
mental bill and on the intervening pétition. As the intervening peti- 
tioner was concededly a créditer against whose claim there was no dé- 
fense, the court was justified in directing the receiver to facilitate 
rather than to hinder rendition of a judgment in its favor so as to give 
it the standing of an unsatisfied judgment creditor. But it is unneces- 
sary to détermine whether, on the intervening pétition alone, the court 
should hâve limited its action to satisfying the creditors' claims with- 
out determining the rights of the bondholders inter sese or as against 
the Company itself when freed of debts. For under the original and 
supplemental bill and the answers thereto ail parties sought a détermi- 
nation of thèse matters as incidental to the setting aside of the assign- 
ment. The court had properly obtained jurisdiction and control of the 
Cément Company and of ail of its properties ; it was clearly within 
the power of a court of equity, under the circumstances, to fix the 
rights of the parties, both as against the company and its property, 
and, in relation thereto, as between themselves. Especially is this true 
in view of the negotiable character of the bonds, and the serious dam- 
age that would resuit to the company if, while invalid in the hands of 
the original holders, they should become valid by transfer to holders 
in due course. Thompson v. Emmett Irrig. Co., 227 Fed. 560, 142 C. 
C. A. 192. 

[3] 2. Holders in due course of thèse bonds concededly hâve en- 
forceable claims against the company. Cromwell v. County of Sac, 96 
U. S. 51, 24 L. Ed. 681. As to assets not covered by the mortgage, 
they were properly placed by the decree on an equality with other 
creditors in so far as their coupons had matured. 

In Ohio, the innocent holders of a corporate bond issue, payable to 
bearer and intended for gênerai circulation, may enforce the lien of 
the mortgage security f ree from défenses which would be good as be- 
tween the original parties; the mortgage lien follows as an incident 
of the negotiable character of the bonds. Railway Co. v. Lynde, 55 
Ohio St. 23, 52, 44 N. E. 596. 

Thèse holders hâve not appealed from the decree, but as neither the 
language of the decree nor of the opinion accompanying it indicates 
clearly the measure of protection intended to be given to them, and as 
a modification of the decree in other respects will be essential, the new 
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decree will specifically préserve the lien of the mortgage in favor of 
thèse bona fide bondholders, both as against the company and as against 
its creditors, présent and future. 

3. In the course of the former opinion of this court it was said : 

"That the outstiuidiniiî bonds vvere a menace to the life of the corporation, 
that they were issued as an inducement to procure stock suliscriptions and as 
a bonus without the payment of any considération for them, is too manifest 
to admit of controversy ; but what tlie rights of the holders as iKîtween them- 
selves, and as hetween themselves and company, may be, and as to what meth- 
od is to be pursued to détermine such rigtits, and cancellation and return of 
them to tlie company, if it sliall ultimately be deeided that such shall be done, 
are matters whicli we are not novv called upon to décide." 

Thèse matters, which were then expressly left open, must now be 
determined. 

[4] Whether or not the attorney failed to carry out the intention of 
the parties in having the stock not merely issued as full paid, but ac- 
tually and specifically paid for in cash, is beside the question. He was 
charged with the organization of the company; the parties, ail of 
whom had full knowledge both of the purpose and of the means taken 
to efïectuate it, are bound by his and their own acts. 

It may well be that a payment for the bonds and the issuance o£ the 
stock as bonus would better hâve accomplished Sternberger's original 
proposition of giving the minority stockholders the protection of a full- 
paid investment. But the évidence clearly demonstrates that the bonds 
were the bonus; they were issued only after the stock calls had been 
paid ; no considération was given for them to the company itself ; the 
pretended considération in treating them as part payment for the land 
was concededly a pure fiction, to the knowledge of ail parties. 

[5, 6] As creditors, therefore, in any true sensé of the word, thèse 
bondholders hâve no standing; as against them, the corporation could 
plead no considération; in compétition with its actual creditors, prés- 
ent or future, they hâve no rights ; and the corporation for its protec- 
tion, to enable it to pay its debts and to transact its business, is enti- 
tled to the aid of a court of equity so that it may not be deprived of its 
défense through the negotiation of thèse évidences of an obligation 
unenforceable by the original parties, though valid when acquired by 
a holder in due course. 

[7] But while the original bondholders are not creditors in the full 
sensé, nevertheless as the transaction in question was entered into with 
the consent of ail the stockholders for the legitimate purpose of giving 
minority holders some protection against the possible wrongdoing and 
mismanagement of the majority, the contract of the parties should be 
given the utmost eflfect that may be permissible under the law. While 
they cannot compete with creditors, and therefore while the company 
is a going concern cannot subject the creditors' fund, the capital of the 
company, to their claims, yet, subject to this limitation, their contrac- 
tual rights can and should be enforced. In practical effect, they are in 
a position analogous to that of first preferred stockholders (see In re 
Fechheimer Fishel Co., 212 Fed. 358, 129 C, C. A. 33), entitled to 
cumulative dividends payable out of surplus, and to a rédemption of 
the principal out of surplus on and after July 1, 1936, but in both cases 
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without impairment of fixed capital. Furthermore, they are entitled to 
a performance of the contractual obligation to create a sinking fund 
by the payment of fîve cents on each barrel of cernent manufactured, 
subject, however, again to the limitation that such payment be made 
only out of surplus without impairment of fixed capital, and that it be 
subordinate to the rights of the bona fide purchasers to the sinking 
fund as provided in the trust deed. And in the event that the Com- 
pany should be liquidated before the payment in full of the bonds and 
the interest thereon, then on such liquidation, after ail of the creditors 
shall hâve been satisfied, the remaining capital should first be devoted 
to the bond rédemption. 

In substance, ail of the company's funds which could be legally de- 
voted to the payment of dividends, and, on liquidation, to distribution 
among stockholders, are to be fîrst applied to thèse bondholders' claims. 
To this extent the agreement entered into by ail the stockholders on 
behalf of the company can be legally carried out. And inasmuch as 
there is nothing inherently illégal in the contract or its purpose, the 
company's défense to its full enforcement présents no obstacle to the 
grant of this relief. See Cratty v. Peoria Library Association, 219 111. 
516, 76 N. E. 707, cited in 46 L. R. A. (N. S.) 639, note; McKee v. 
Title Insurance & Trust Co., 159 Cal. 207, 113 Pac. 140; 1 Cook, Cor- 
porations, § 3. In Germania Trust Co. v. Boynton, 71 Fed. 797, 19 
C. C. A. 118, and in Rolapp v. Railroad, 37 Utah, 540, 110 Pac. 364, 
rights of creditors were involved. In Gunnison Gas & Water Co. v. 
Whitaker (C. C.) 91 Fed. 191, the bonds were made absolutely void 
by the state Constitution. Moreover, they were not delivered as ex- 
isting obligations, but were wrongfully retained by the agent to whom 
they had been delivered for the purpose of effecting a sale. Inasmuch 
as the corporation involved was a public service company, and not, as 
în the instant case, a private corporation, the rights of the public were 
deemed by the court to be jeopardized by the transaction. In Morrow 
V. Iron & Steel Co., 87 Tenn. 262, 10 S. W. 495, 3 L. R. A. 37, 10 Am. 
St. Rep. 658, the subscribers to the stock other than plaintifif abandoned 
the original plans before the bonds were delivered. Under thèse cir- 
cumstances, the court properly refused to direct the issuance of bonus 
bonds to plaintiff. It is unnecessary for us to express an opinion on 
the further action of the court in refusing plaintiff the alternative 
remedy of a cancellation of his notes given in payment of his stock 
and bonus bonds subscription, as no such question is involved in the 
instant case. 

Thèse bonds, with the rights thereunder, hereinabove set forth, are 
somewhat analogous to income bonds, which are not uncommon in this 
country (Texas Ry. v. Marlow, 123 U. S. 687, 8 Sup. Ct. 311, 31 L. 
Ed. 303; 2 Machen, Corporations, §§ 2100-2110); to the English ir- 
redeemable debentures (Palmer, Company Law [lOth Ed.] p. 313; 3 
Palmer, Company Précédents, p. 56 ; but see Lindley, Companies [6th 
Ed.] p. 303); and especially to, the bonds payable only out of profits, 
dealt with in Famatina Development Corporation v. Bury, 1910, A. C. 
439. While in Synnott v. Tombstone Consolidated Mining Co., 208 
Fed. 251, 125 C. C. A. 451, bonds payable both as to principal and in- 
terest, only out of profits, were held not provable in bankruptcy in 
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compétition with creditors, their validity was not questîoned. See, 
too, Philadelphia & Readiiig R. R. v. Stichter, 11 W. N. C. 325, 4 
Amer. & Eng. R. R. Cases, 118 (Pa. Sup. Ct.); but see Taylor v. Phila- 
delphia & Reading R. R. (C. C.) 7 Fed. 386. 

[8] The mortgage, however, cannot be sustained as a lien in favor 
of the original bondholders. As in Miller, Exec., v. Ratterman, 47 
Ohio St. 141, 159, 24 N. E. 496, it is difficult to say what office such 
a mortgage for their benefit could hâve. As the property covered 
thereby constituted an essential part of the company's capital, such a 
Hen thereon would jeopardize the fund as to which ail creditors hâve 
priority. The decree, therefore, properly preserved the lien of the 
mortgage only in favor of the holders of the bonds acquired in due 
course. 

[9, 10] 4. Neither Mr. nor Mrs. Wright is a holder in due course. 
It is a fiction to assert that the land was sold for $40,000 or $50,000 
cash, together with $50,000 par worth of both stock and bonds. Not 
only was the price of $100,000 fixed, but it was actually paid out in 
cash to the vendor. Her stock subscription, while doubtless made be- 
cause of the sale, was entirely independent thereof. It may well be, 
too, that she increased her subscription because of the bond issue ; but 
she went into the company as a stockholder and as a bondholder in 
exactly the same way as, and is therefore entitled to no better rights 
than, the other stockholder. D. G. Wright's promotion fee was fixed 
at $25,000 worth of the stock ; this he eventually received full paid ; 
but the bonds were no part of his agreed compensation. He was justly 
entitled to them only because the other stockholders received this 
bonus ; he got them, however, as a bonus, not in payment for services. 

[11] 5. Wright was compelled to sue Collins, who had possession of 
his stock and bonds, in order to get them, and at that he compromised 
by giving up $5,000 of the bonds to the company. This suit, however, 
was against Collins, not against the company ; the settlement was with 
him; the company and the other stockholders were neither bound nor 
estopped thereby as Collins might be. But even at that, the only issue 
was the right of possession and ownership of the stock and bonds, not 
their validity as against either the company's creditors or the company 
itself . That action and the proceedings thereunder in no manner sus- 
tain Wright's contention. He is not a bona fide purchaser of the 
bonds. 

[12] 6. The decree holds the original bondholders whosç bonds 
hâve come into the hands of holders in due course liable to the com- 
pany for the face of the bonds and the matured coupons. This Per- 
sonal judgment, having no express provision as to interest, will bear 
interest at the rate specified in the bond in accordance with section 
8304 of the Ohio General Code. 

[13] As the vendors, unlike the trustées of Rector Collège in Wilson 
V. Lazier, 11 Gratt. 477, acquired and disposed o£ the bonds, not in 
ignorance but in full knovvledge of ail the facts that constitute the com- 
pany's défense as to them, their liability is not to be limited to the 
àmount received by them on the sale of the bonds, even if this could 
be definitely determined when, as hère, bonds and stock were sold to- 
gether for less than their joint par value. But, like Rector in the case 
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of Wilson V. Lazier (see, too, Pettit v. Jennings, 2 Robinson, 676, and 
27 ly. R. A. 519, note), their liability in equity is to indemnify thc Com- 
pany fully against loss due to their acts. 

[14] If the l)onds were now due and the company paid them, the 
judgment would be proper. But they niay not mature until 1936; at 
that time it cannot be known whether the company will actually pay 
them or the interest thereon, and thus what, if any, loss, will resuit. 
Nevertheless, as the company's liability is absolutely owing, though 
not matured, the amounts of the judgments fixed in the decree are 
proper. Enforcement thereof should, however, be conditioned upon 
the failure to fumish good security from time to time for the repay- 
ment to the company of such sums as it may pay on the interest and 
principal of such bonds. 

Provision should iikewise be made that on such repayment the orig- 
inal bond or counon so redeemed or, on ])ayment of the judgment, a 
new bond of like effect, shall be delivered to the purchaser so repaying, 
to be held with the same rights thereunder as are accorded the other 
bonds in the hands of the original holders. 

[15] 7. The claim of the vendors of thèse Ixmds to reimbursement, 
in whole or in part, from their innocent vendees, was properly denied. 
The bonds were represented to be valid ; the stock was assumed to 
bave been a bonus. But the sale was of the two together for an agreed 
price; that the vendee has acquired actually full-paid stock as well as 
a bond valid in his hands against the company gives the vendor no 
claim to counter indemnity because of his own liability to the company. 
While the vendee thereby gains an unexpected exemption from possible 
stock liability, that gain is not at the vendor's cost. Moreover, the 
vendor, under the decree to be entered, will be restored to his original 
rights in respect to the bonds, with priority over ail stock issues, if 
and when he indemnifîes the company against its liability on the bonds 
so sold by him. 

8. There is no occasion at this time to consider whether the common 
stock given with the $50,000 preferred issue is within the principle of 
Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L. Ed. 227, and 
Peters v. Union Mfg. Co., 56 Ohio St. 181, 46 N. E. 894, free from 
liability to creditors and to the company, or whether under Kiskadden 
V. Steinle, 203 Fed. 375, 121 C. C. A. 559, the liability thereon remains. 
For the company is not insolvent, now that most of the bonds are held 
not to be company debts, and it is not seeking any such relief against 
the holders of this issue of common stock. 

[16] 9. Furthermore, in view of the solvency of the company, it 
is immaterial whether the debts incurred by Collins as assignée be al- 
lowed directly against the company or against Collins with a right 
of reimbursement to him. Clearly he had a right of reimbursement, 
inasmuch as the company received the full benefit of the considération 
given for thèse claims. See Randolph v. Scruggs, 190 U. S. 533, 23 
Sup. Ct. 710, 47 L. Ed. 1165. 

[17] 10. The allowance of fées to plaintifif's soliciter is not con- 
tested ; but it is urged that thèse should be charged against Collins and 
not against the company. Inasmuch, how-ever, as the suit involved 
not only the validity of the assignment, but also the détermination of 
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the status of the bonds, the discrétion exercised by the district judge 
in this matter is not properly reviewable. 

11. AH bonds and coupons not belonging to holders in due course 
should be stamped in such manner as to give notice of the limitations 
thereon under the decree to be entered by the District Court on the re- 
manding of this cause. 

The decree will be reversed and the cause remanded for further pro- 
ceedings in accordance with the views herein expressed. Costs will be 
taxed against the Cernent Company. 

On Request for Further Opinion. 

PER CURIAM. [18] Counsel for certain parties ask the court for 
an expression of opinion whether the $50,000 of preferred stock men- 
tioned in the opinion heretofore filed, pursuant to the décision render- 
ed June 30, 1917, "is to come ahead of or after the interest represented 
by those holding bonds for which nothing was paid." 

The former opinion was intended to express, and is believed to ex- 
press, the view that the entire bond issue has priority, not only over 
the original common stock, but over the subséquent issue of both pre- 
ferred and common stock. This would seem clearly to follow f rom the 
statcment, as to the bondholders, in that opinion, that "in practical ef- 
fect they are in a position analogous to that of iirst preferred stock- 
holders," and f rom the closing sentence of paragraph 7 : 

"Moreover, the vendor, under the decree to be entered, will be restored to his 
oriçrinal rijrhts m respect to the bonds, with priority over ail stock issues, If 
and when he indemnifies the company against its Uability on the bonds so sold 
by him." 



McCABK et al. v. GUAEANTY TRUST CO. OF NKW YORK. 

(Circuit Court of Appeals, Second Circuit. May 31, 1917.) 

No. 201. 

1. Courts ©=>324— Fedeual Courts — Objection to JuRisnicTioN—ANCiLLABY 

Prockebings. 

Whether an action was properly removed from a state to a fédéral 
court on the ground of diverslty of citizenship eannot be determined in 
an anciUary suit to restrain further proceedings in the state court, as a 
court's jurisdiction of the principal suit eannot be questloned in an 
ancillarj' proceeding or suit. 

2. Courts ig=>264(l) — ITeI^eal Courts — Jueisdiction — ^Ancillaby Suits. 

Nelther the citizenship of the parties nor any ottier factor that would 
ordinarily détermine jurisdlction has any bearlng on the rlght of the 
court to entertain jurisdlction of a suit anciUary to a pendlng suit. 

3. Removal of Causes <S=!^7 — Enjoining Proceedings in State Court. 

The statute forbidding fédéral courts to en]oln proceedings In state 
courts, except as authorized by laws relatlng to bankruptey proceedings, 
has no application to cases where It is necessary for a United States 
court to protect its own jurisdlction by injunctlon; and if a cause Is 
properly removed from the state to a fédéral court, the fédéral court 
may, when necessary, enjoln the party against whom the cause has been 
removed from any further steps In the state court. 

CssFor other casea «es luna toplc & KBY-NUMBE:r in ail Key-Numbered Dlg«stB & Indexai 
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4. Removal of Causes ®=>97 — ^Enjoining Proceedii^gs in State Court. 

The défendants in an action in a state court flled a pétition for re- 
moval to the fédéral court, and flled a certifled copy of the record in 
the fédéral court, and on the same day flled a bill for an injunction en- 
joining the plaintlfC in the original action from proceeding in the state 
court. The plaintifC in the original action flled an answer denylng the 
right to remove, and adraitted that, if the state court decided that the 
cause was not removaWe, it intended to proceed in that court. Sub- 
sequently, and before the decree in the anclUary suit, the state court 
granted the motion to remove. Held that, as plaintifC's Intention to pro- 
ceed in the state court was conditioned solely upon the contingency that 
such court should deny the motion to remove, the injunction vf&s properly 
denied without préjudice, a.s in «luity the deeroe is to be shaped as the 
rights of the parties exist at the time of the decree. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by W. Gordon McCabe, Jr., and another, against the Guaranty 
Trust Company of New York, as substituted trustée of Stephen H. P. 
Pell and others, individually, and as partners doing business as S. H. 
P. Pell & Co'. From a decree dismissing the bill without préjudice, 
plaintiffs appeal. Affirmed. 

The plaintiffs are cltizens of the state of South Carollna, where they are 
engagea as partners in the cotton business. The plaintifC McCabe Is the owner 
of a seat in the New York Cotton Bxchauge, which Is a membership corpora- 
tion organized and existlng under the laws of the state of New York, and 
his membership therein is of considérable pecuniary value. The Guaranty 
Trust Company is a corporation organized and existlng under the laws of the 
state of New York, and has its principal place of business in the Southern 
district of New York. 

On June 14, 1916, the Guaranty Trust Company began an action In the Su- 
prême Court of the State of New York In New York county against the plain- 
tiffs, asking for judgment In the sum of $133,328.34, wlth interest. On the same 
day a warrant of attaehment was issued against the défendants in the action 
and was levied by the sheriff upon certain of thelr property, including the seat 
in the New York Cotton Exchange. The summons was never personally served 
upon défendants in the state action, but an order was made directlng serv- 
ice of summons by publication. 

The défendants in that action on August 21, 1916, appeared speclally and flled 
a pétition In the usual form for the removal of the action Into the District 
Court of the United States for the Southern District of New York, alleging 
that the controversy in sald action exceeded the sum of $3,000 and was whoUy 
between citizens of différent states. The usual bond was flled vritt the péti- 
tion. On September 11, 1916, the défendants flled in the United States District 
Court for the Southern District of New York a duly certifled copy of the 
entlre record In the action. 

Thereafter, and on the same day, September 11, 1916, they flled their Mil of 
complalnt hereln, In whlch they prayed an InjunctiOQ perpetually enjolning 
thé Guaranty Trust Company from in any way proceeding in the action at law 
In the Suprême Court of New York In which it is plaintifC and the plaintiffs 
herein are défendants, which action it alleged had been duly removed Into 
the United States District Court for the Southern District of New York. On 
September 12, 1916, Mr. Justice MuUan of the Suprême Court of New York 
granted the motion for the removal of the action to the District Court for 
the Southern District of New York. 

On October 2, 1916, the District Judge flled an opinion In the action at 
law, in which he said that "the real question hère arlses on the remand," but 
"I see no ground for remand, and the motion to remand Is denied." He also 
declined in the anelUary suit to issue the preliminary injunction, on the 

®s3For otHer cases see same topic & KEY-NUMBER In ail Keyr-Numbered Dtgesta & Indexes 
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ground tliat, as the New Tork court had granted thé motion to remove, this 
swept "away the whole ground on which the bill in equity rests." On Oetober 
6, 1916, a final decree was entered, dismissing the bill of complalnt without 
préjudice. From that decree the plaintitïs appeal. 

Miller & Auchincloss, of New York City (David Hunter Miller and 
Frank L,. Warrin, Jr., both of New York City, of counsel), for apn 
pellants. 

Myers & Goldsmith, of New York City (Emanuel J. Myers and Gor- 
don S. P. Kleeberg, both of New York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
suit is ancillary in its nature, and is brought by two citizens of the state 
of South Carolina against a New York corporation residing in the 
Southern District of New York, and an injunction is asked to restrain 
the défendant from proceeding in an action which was commenced 
by it in the Suprême Court of New York county, and which is alleged 
to hâve been removed by the plaintiffs herein, being the défendants 
in the action removed. The District Judge bas refused to remand the 
original action, and holds it to hâve been properly removed; and he 
has refused the injunction for reasons which will be referred to here- 
inafter. 

The défendant in this suit in its answer dénies that this court has 
the power or jurisdiction to entertain and take jurisdiction of the 
original action, and dénies that that action is legally removed or can 
be removed. It also avers "that this court is without power and juris- 
diction to entertain and take jurisdiction of this action as ancillary to 
the aforesaid action, because this court could not take jurisdiction of 
and proceed with or take any steps in the original action in the state 
court if removed to this court, and would be required to remand such 
action or to dismiss the same from its f urther considération." 

[1] The question whether the action was properly removed from 
the state court was raised in the District Court on a motion to remand, 
and that court decided that the case was legally removed, and over- 
ruled the motion to remand. Whether the refusai to remand was 
error is not before this court in the présent suit. The way to correct 
that error, if error was committed, is not by means of an çiyerment in 
an answer filed in an ancillary suit. The Guaranty Trust Company 
dénies that the original action was properly removed. In other words, 
it dénies the jurisdiction of the District Court over a suit which is 
removed solely on the groimd of diverse citizenship, where the as- 
signées do not ail live in the same district. The question whether ju- 
risdiction exists under such circumstances is à most important one, 
upon which, unfortunately, the judges in the Southern district hold 
contradictory views. In the original suit now under discussion the 
District Judge thought lie had jurisdiction, and, as we bave seen, re- 
fused to remand. In Doherty v. Smith (D. C.) 233 Fed. 132 (1915), 
Judge Leamed Hand felt constrained to hold the reverse, not feeling 
himself sufficiently assured whether Ex parte Wisner, 203 U. S. 449, 
27 Sup. Ct. 150, SI L,. Ed. 264, was intended to be overruled by the 
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cases of In Matter of Tobin, 214 U. S. 506, 29 Sup. Ct. 702, 53 I.. Ed. 
1061 (1906), and of In the Matter of Athanasi Nicola, 218 U. S. 668, 
31 Sup. Ct. 228, 54 L. Ed. 1203. While appreciating ail this fiilly, we 
are prevented from expressing our views upon the subject at this time; 
for the law is that the jurisdiction of the court as regards the prin- 
cipal suit cannot be questioned in an ancillary proceeding or suit. 
Johnson v. Christian, 125 U. S. 642, 8 Sup. Ct. 989, 1135, 31 E. Ed. 820 
(1888); New Orléans v. Fisher, 180 U. S. 185, 21 Sup. Ct. 347, 45 
E. Ed. 485 (1901). 

[2] Again, the jurisdiction of the court over this ancillary suit is 
denied on the ground that the right which the Guaranty Trust Com- 
pany asserts is the right of an assignée, and that, as two of the as- 
signors live in the Southern district of New York and one in the East- 
ern district, the suit cannot be maintained, as the assignors are not 
résidents of the same district and consent is not given to be sued 
in a district in which ail the assignors do not réside. Root v. Wool- 
worth, 150 U. S. 401, 413, 14 Sup. Ct. 136, 37 L. Ed. 1123 (1893) ; Pa- 
cific Railroad v. Missouri Pacific Railway, 111 U. S. 505, 522, 4 Sup. 
Ct. 583, 28 E. Ed. 498 (1884); Krippendorf v. Hyde, 110 U. S. 276, 
4 Sup. Ct. 27, 28 L. Ed. 145. This court is, however, not only com- 
pelled to décline to consider at this time the question of jurisdiction 
as respects the original suit, but is also precluded from questioning 
the right of the complainants to file the ancillary suit against défend- 
ants who do not ail réside in the same district. We can only consider 
the question of jurisdiction of the ancillary suit so far as to ascertain 
whether the ancillary character of the suit is made to appear by the 
allégations of the bill. The rule is that neither the citizenship of the 
parties nor any other factor that would ordinarily détermine jurisdic- 
tion has any bearing on the right of the court to entertain jurisdiction 
of an ancillary suit. There seems to be one exception to the rule as 
above stated, but the circumstances of this case do not bring it within 
the exception. See Street on Fédéral Equity Practice, §§ 1229 and 
1230. 

[3] This brings us to inquire whether the injunction which the 
plaintiffs in the ancillary suit are seeking was properly refused. The 
United States courts are forbidden by act of Congress to enjoin pro- 
ceedings in state courts, except as authorized by laws relating to pro- 
ceedings in bankruptcy ; but the prohibition ref erred to has no appli- 
cation to cases where it is necessary by injunction for a United States 
court to protect its own jurisdiction. So that, if a cause is properly 
removed from a state to a fédéral court, the latter may, when it is 
necessary to do so, issue an injunction to restrain further proceedings 
in the state court, if such court should persist in proceeding. This it 
does by restraining the party against whom a cause has been legally 
removed from any further steps in the state court. Madisonville 
Traction Company v. St. Bernard Mining Company, 196 U. S. 239, 
245, 25 Sup. Ct. 251, 49 L. Ed. 462 (1905); Chesapeake & Ohio Ry. 
Co. V. Cockrell, 232 U. S. 146, 154, 34 Sup. Ct. 278, 58 L. Ed. 544 
(1914). In the instant case the bill states : 

"On information and belief, tliat the défendant herein the plaintilT In said 
action, notwithstanding the removal thereof to the District Court of the 
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United States for the Southern District of New Yorlj, purposes iind întends 
to proceed in said action in tlie Suprême Court of New York, and In said 
court to talie further steps in said action and to enter judgment tliere," etc. 

[4] The answer was filed while the Suprême Court had under con- 
sidération the motion to remove the cause, and it denied the right of 
removal and admitted that, if the Suprême Court decided that the 
cause was not removable, it intended to proceed in the state court, ac- 
cording to the law of that state and procédure of its courts, but denied 
each and every other allégation as to its intentions. Before the decree 
in the District Court, Mr. Justice Mullan, of the Suprême Court of 
New York, granted the motion to remove the cause. The state of 
facts existing at the time the decree is entered, and not the facts exist- 
ing at the time the bill is filed, détermine the rights of the parties. It 
Is true that the right to judgment in an action at law dépends upon the 
facts as they exist when the action is commenced ; but in equity a 
différent rule governs, and is, as already stated, that the decree in 
equity is to be shaped as the rights of the parties exist at the time of 
the decree. This principle was recognized by the Suprême Court of 
the United States in Randel v. Brown, 2 How. 406, 423, 11 I^. Ed. 
318 (1844). The courts of New York hâve recognized it in like man- 
ner. Gay v. Gay, 10 Paige Ch. (N. Y.) 369 (1843) ; Peck v. Goodber- 
lett, 109 N. Y. 180, 189, 16 N. E. 350 (1888) ; Sherman v. Poster, 158 
N. Y. 587, 593, 53 N. E. 504 (1899). 

It appearing at the time of the decree that the intention to proceed 
in the New York court was conditioned solely upon the fact that the 
New York court should décide to refuse to grant the motion to re- 
move, and as that court did not so décide, but granted the motion to 
remove the cause, we think the District Court was right in refusing the 
injunction and in dismissing the bill without préjudice. If any attempt 
to proceed in the state court contrary to the statements contained in 
the answer should hereafter be made, the plaintifïs herein are at lib- 
erty to renew their application. 

Decree affîrmed. 



GREAT LAKES TOWING CO. v. AMERICAN SHIPBUILDING CO. 

(Circuit Court of Appeals, Sixth Circuit. June 30, 1917.) 

No. 2S)6a. 

1. ADMIRAI.TT <S=>118 — APPEAL REVIEW. 

Findings of fact and law made by a commlssioner In admiralty, con- 
curred in by tlie District Judge, will be accepted as correct by the appel- 
late court unless clearly wrong. 

2. TowAGE iS=ll(7) — Injuby to ïow — Négligence of Tugs. 

A newly launehed steamer without machlnery or rudder and standing 
very high in the water was taken by two tugs from the bullder's dock on a 
river to the harbor a mile distant to be turned around and brought baek. 
When near the harbor, the wlnd increased to 25 or 30 miles an hour, strik- 
ing the steamer broadslde, and after enterlng the harbor she was blown 
agalnst a breakwater and Injured and was again in.1ured by strlklng a pler 

^sbFot otber cases see same topic t KEY-NUMBER lu ail Key-Numbered DigesU & Indexes 
243 F.— 54 
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when re-entering the river. Held that, the steamer beins liplpless and 
wholly under control of the tugs, the happening of tlie injuries under ail 
the cireunistanees existing ralsed a presumption of négligent* and cast 
upon them the burden of proving its absence ; that the évidence dld not 
sustain sueh burden, but showed that the tugs were négligent in proceed- 
ing down the river at such speed that the movement could not be stopped 
in time to prevent the collision ; and also that one of the tugs at the stern 
of the steamer failed to co-operate wlth the other to turn the steamer to 
head into the wind. 

3. TowAGE <g=15(2) — Injuby To.Tow^lNEVrrABLE Accident. 

The burden of showlng Inévitable accident in such case as the cause 
of the injuries to the steamer rested on respondent. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; John H. Clarke, Judge. 

Suit in admiralty by the American Shipbuilding Company against 
the Great Lakes Towing Company. Decree for libelant, and respond- 
ent appeals. Affirmed. 

H. D. Goulder and T. H. Garry, both of Cleveland, Ohio, for appel- 
lant. 

H. A. Kelley, of Cleveland, Ohio, for appellee. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

KNAPPEN, Circuit Judge. The case grows out of this situation, 
generally stated: The ship Percival Roberts had recently been 
launched at the shipbuilding company's dock at Lorain, Ohio; the 
dock being located upon Black river (the lower part of which forms 
the inner harbor of Èorain), and about a mile from Lake Erie. The 
•outer harbor is formed by two breakwaters, the west breakwater ex- 
tending due north and south, the easterly one lying in a generally 
northwesterly and southeasterly direction, the opening between the 
pier heads of the two breakwaters being on a line with the generally 
northwesterly course of the lower part of the river. The ship was 
not equipped with engines, boilers, machiner}', or anchors; she was 
practically only a huU ; she lay headed down the river. It was neces- 
sary to head her up the river in order to install the engines and boilers. 
The towing company was accordingly employed to tow the ship down 
the river, bow foremost, wind the ship about in the outer harbor, and 
tow her back to the dock, headed up. In the course of this maneuver, 
the ship was driven by a southwesterly wind against the east break- 
water, and the starboard side of the ship damaged. In re-entering the 
river the ship was allowed to coUide with the northwest corner of the 
east (river) pier, sustaining damage to her port side. To recover the 
damages the shipbuilding com]>any filed libel in personam against the 
towing Company, charging the latter's sole fault. The towing com- 
pany denied fault on its part, ^nd alleged at least contributory fault 
on the part of the shipbuilding company. The case, was referred to a 
master commissioner to take proofs and report, with his findings of 
fact and conclusions of law. The ihaster found the towing company 

«S^sFor other cases aee same topic & KëY-NUMBER in ail Key-Kumbered Digesta & Indexes 
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soîely at fault. The district judge confirmed the master's report, and 
decreed accordingly. The appeal is from that decree. 

The Roberts was 600 feet long and had a depth of 32 feet. At the 
time of the maneuver in question she drew but about one f oot forward 
and about five feet aft. She was without officers and crew^ and was 
herself completely helpless. The tugs had sole control of her naviga- 
tion; the six or seven of libelant's men on board the ship (none of 
whom were sailors) being there only to handle lines, or otherwise act 
under the tugs' direction. The tow left the dock at about 8 a. m. 
There was then but a slight wind. The tug Pierce was pulling on a 
short line from the steamer's bow ; the tug Excelsior, with a Une at 
her bow, was at the steamer's stern, acting as the steering tug. When 
the tow was still in the river, and the steamer's bow about 190 feet 
inside the piers, a strong southwesterly wind was encotmtered. No 
effort was made to stop the tow or slow down. Her speed already 
reached was about five miles an hour, and was immediately increased 
to seven miles. The Excelsior continued under the steamer's port 
quarter, to help hold her up in the wind until the steamer's stern had 
cleared the piers, whereupon the Excelsior's engines were stopped. 
The wind, which struck the steamer practically broadside, carried her 
toward the east breakwater, taking the Pierce with her.' Meanwhile, 
the Excelsior did nothing at ail until the steamer was about 900 feet 
from the piers and within 200 feet or 300 feet of the breakwater, when 
her master made his line fast to his tug's stern tow-post, then heading 
up and pulling. The steamer continued to drift until it struck, the 
Excelsior's line having meanwhile parted. After about half an hour 
the Roberts was puUed from the breakwater by the two tugs, the Ex- 
celsior using at the last a wire cable furnished by the steamer, the 
manilla line having again broken. The Roberts was worked to a posi- 
tion athwart the piers, a few hundred feet outside (bows to the west), 
with the idea of pivoting her on the end of the pier. While the Pierce 
puUed on the bow, the Excelsior put her stem against the steamer's 
port side, in an effort by pushing to cushion her around the corner of 
the pier, but failed, because, as claimed, of the slipping of the tug's 
stem on the steamer's side, due to lack of line. The collision with the 
pier foUowed. 

[1] The master, upon a careful review of the testimony — ail of 
which was taken bef ore him — found the tugs négligent in going down 
the river at such speed that the tow could not be stopped in less than 
700 feet (as claimed), and in making no effort to stop when the Roberts 
was still 190 to 200 feet inside the piers; that the tug Excelsior was 
négligent in stopping her engines and doing nothing from the time the 
Roberts' stern cleared the end of the pier and until, as before stated, 
the steamer was within 200 to 300 feet of the breakwater; and that 
the collision with the pier head was due to mismanagement of the tugs 
in making the maneuver and in not advising the Roberts of the alleged 
pian to pivot her into the river on the end of the pier, and where lines 
would be needed in making the maneuver successful. The then district 
judge (the présent Mr. Justice Clarke), upon a careful examination of 
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the briefs and record, expressed himself as "eiitirely satisfied with the 
findings o£ the master with respect both to the f acts and to the law." 
Thèse concurring conclusions of master and judge must be accepted as 
correct unless clearly wrong.^ 

[2] The tugs were in complète and sole control of the steamer 's 
navigation, and, while they were not insiirers of the steamer's safety 
(The Margaret, 94 U. S. 494, 24 L. Ed. 146), they were bound to ex- 
ercise such care as would be commensurate with the situation. The 
towing Company was in the habit of performing service of this nature, 
in this same port, and for the same shipbuilding company ; it was f a- 
miliar with the surroundings ; it alone finally determined whether the 
movement could prudently be then had, although, in fact, the libelant's 
manager also thought the morning a good one for the purpose. Thèse 
facts, as well as the helpless condition of the steamer and the season of 
the year, determined the care required of the tugs; and the happen- 
ing of the accident under the circumstances existing raises a presump- 
tion of négligence, casting upon the tugs the burden of proving its 
absence.^ 

The most prominent défense asserted is that the weather conditions 
existing when the tow left the dock were such as to justify the move- 
ment ; that the wind encountered just before leaving the river, and 
when (it was alleged) it was too late to discontinue the maneuver, was 
a sudden storm of unusual violence, amounting to a squall or gale ; 
and that this wind was the proximate cause of the stranding and an 
efficient cause of the collision with the pier, constituting inévitable ac- 
cident within the meaning of the law, and working thus a complète 
défense. 

[3] The burden of showing inévitable accident rests upon the re- 
spondent.^ We think this burden bas not been sustained. According 
to the weight of the évidence, the wind encountered was one of about 
25 to 30 miles per hour, and was not a gale. The master thought it 
a fair presumption that it was "a fresh wind of perhaps 28 miles per 
hour." Moreover, it blew from the same direction from which the 
testimony tended to show a very light wind had been blowing for some 
little time before. True, the strong wind encountered just before the 
river was left had come up quite suddenly, and was .such as to make 
it imprudent to expose to it the immense broadside of the powerless, 

1 Cleveland v. Chi?hoIm (C. C. A. 6) 90 Ferl. 431, 4;54, 33 C. C. A. 15T; TJnited 
Steamsliip Co. v. Haskins (C. C. A. 9) 181 Fed. 962, 9<i4. 104 U. O. A. 426; Monon- 
gahela, etc., Co. v. Hurst (C. 0. A. 6) 200 Fed. 711, 119 C. C. A. 127 ; Erie & 

Mlch. Nav. Co. v. Dunseith (O. C. A. 6) 239 Fed. 814, 816, C. C. A. ; 

Wabash Ry. Co. v. Compton (O. C. A. 6) 172 Fed. 17, 21, 96 C. G. A. 603. 

2 The W. G. Mason (C. C. A. 2) 142 Fed. 913, 915, 74 C. 0. A. 83 ; Hawgood 
Transit Co. v. Meaford Transportation Co. (O. C. A. 6) 232 Fed. 564, 565, 146 
O. C. A. 522; Gt. Lakes Towing Co. v. Shenango Steamship Go. (C. C. A. 6) 
238 Fed. 480, 485, C. C. A. , and cases there cited. 

3 The Olympia (C. C. A. 6) 61 Fed. 120, 122, 9 C. C. A. 393 ; Bradley v. Sulli- 
van (G. C. A. 6) 209 Fed. 833, 834, 126 G. C. A. 557 ; Hawgood Transit Co. v. 
Meaford Transportation Co., supra, 232 Fed. at page 565, 146 0. G. A. 522; 
Australia Transit Co. v. Leblgh Transportation Co. (G. C. A. 6) 235 Fed. 53, 
55, 148 O. C. A. 547. 
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rudderless, and empty hull, standing, as it did, high ont of the water; 
and we do not doubt that the tugs' navigators would not hâve left the 
dock had they anticii)ated such a blow. The movement required fine 
weather, although perhaps the maneuver could safely hâve been exe- 
cuted in the face of the Ught wind which the testimony tended to show 
existêd on the lake when the tow left the dock, although not very notice- 
able at the latter point. But while a wind of the nature and velocity en- 
countered was unusual at that season of the year, it was by no means 
unprecedented. On the contrary, it is the undisputed évidence of an 
officer of the Weather Bureau that such blows occur on an average 
three or four time» during each month of December; and we think 
the towing company was bound to anticipate this as a not improbable 
occurrence, and to use due care in the premises. Assuming, without 
being entirely convinced, that when the high wind was encountered the 
maneuver could not be discontinued, and without determining whether 
respondent was négligent in undertaking the maneuver without further 
knowledge of actual conditions on the lake, in view of the more than 
mère jjossible intervention of such a wind at that time of the year, 
and of the exposed and helpless condition of the steamer, we agrée 
with the essential conclusion of the court below that the tugs were nég- 
ligent in proceeding down the river with such speed that the movement 
could not be stopped in time to prevent stranding. 

Moreover, it is clear that the Excelsior was guilty of positive fault, 
which we think directly contributed to the stranding. Prudent naviga- 
tion required that the Roberts be headed, if possible, into the wind, 
and apparently the Pierce was exerting efforts to that end. The Ex- 
celsior should hâve assisted in that movement, by way of shoving or 
pulling the steamer's stern about. No attempt in this direction was 
made by her; instead, she did nothing except, when the Roberts was 
already drifting toward the breakwater, to aid in a futile attempt to 
hold her broadside against the wind. The master of the Pierce testi- 
fied that, if the Excelsior had had a line out, she "could hâve shoved 
the stem down ; it would hâve released the pressure on the bow, so that 
the Tierce' would not hâve had any troulale to keep her up." This 
impresses us as entirely reasonable. 

We think it clear that the breaking of the line furnished by the 
Roberts did not contribute to the stranding, for we agrée with the 
conclusion below that by the time the Excelsior commenced her pull 
on the steamer's stern the stranding was bound to occur, whether the 
line held or not. The two tugs could not hâve held the steamer as 
against the broadside wind. 

It is also urged that the subséquent collision with the pier was due 
to the Roberts' failure to furnish a line to the tug. There is no évi- 
dence of request therefor, excepting that the Excelsior, when she found 
that her stem could not be held without a line against the Roberts' 
side, blew (several times) several short blasts — apparently to attract 
jthe steamer's attention — and called out for a line. But there is no évi- 
dence that any one on the Roberts understood or heard the call. In- 
jdeed, the tug's master says "there was nobody around where the tug 
|was, anyhow, to take a line," and that he "just called into the air." 
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We agrée with the conclusion below that the collision with the pier 
head was due to mismanagement of the tugs, in the respects ahxady re- 
ferred to as found by the master. 

We hâve net discussed ail the considérations and arguments pre- 
sented by respondent. We hâve, however, carefully considered theni 
ail, and are of opinion that the District Court did not err in finding re- 
spondent solely at fault for both the stranding and the subséquent col- 
lision, and that its decree should be affirmed. 



MORROW, County Auclitor, et al. v. TINITBD STATES. 

(Circuit Court of Appeals, Eighth Circuit. May 30, 1917.) 

No. 4774. 

1. CoNSTiTuxioNAL TvAW <g=393(l) — Vested Rigjits^Agbeements with In- 

DIANS. 

The governraent rnay in its dealings witli Indians create property rights 
which, once vested, even it cannot alter, and .^luch property rights may re- 
suit from agreements eitlier in the forro of a treaty or of a statute ; the 
important considérations being that there should he the essentials of a 
binding agreement between the govemment and the Indian and the résult- 
ant vesting of a property right in the Indian. 

2. CoNSTiTUTioNAi. Law ®=>93(1) — Taxation <@=»181 — Indian Lands— Vesi-ei^ 

R-ICHTS 

Act Feb. 8, 1887, c. 119, § 5, 24 Stat. 389 (Comp, St. 1916, § 4201), provid- 
ed for allotment» of lands to Indians and for the issuance of patents pro- 
vldlng that the govemment would hold the land for 25 years in trust for 
the Indian and his heirs and at the expiration of such period convey it by 
patent dlscharged of the trust and free of ail charge or incumbrance. Act 
Jan. 14, 1889, c. 24, 25 Stat. 642, provided for the appointaient of a com- 
mission to obtaln from the Ohippewa Indians in Minnesota a relinquish- 
ment of ail their lands exeept parts of twa réservations and for allot- 
ments of lands In such réservations to Individual Indians in conformity 
with the act of 1887. Act June 21, 1906, c. 3504, 34 Stat. 353, provides 
that ail restrictions as to sale, Incumbrance, or taxation of allotments with- 
In the White Earth Réservation held by adult mixed-blood Indians are 
thereby removed, that the trust deeds executed therefor are thereby de- 
clared to pass title in fee simple, and that such mlxed Woods upon appli- 
cation shall be entitled to a patent in fee simple. Held that, where the 
Indians consented to rellnquish their lands and accept allotments in such 
réservations under the Act of 1889, there was a valid contract between 
the govemment and the Indians, and an Indian receiving a trust patent 
had vested rights which could not be altered against hls wlll, and henee 
where he was claimlng no rights under the act of 1906, but was Insisting- 
upon holding his land under the trust patent, his land could not be taxed 
by the state. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Suit by the United States against W. J. Morrow, as County Àuditor 
of Becker County, Minnesota, and others. From a decree in favor of 
the government, défendants appeal.' Affirmed. 

«=>For otber. cases see same topic & K1:Y-NUMBER In ail Key-Numbered Digasts & Indexes 
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Egbert S. Oakley, of St. Paul, Minn. (Lyndon A. Smith, of St. Paul, 
Minn., and Henry N. Jenson, of Détroit, Minn., on the brief), for ap- 
pellants. 

S. W. Williams, of Washington, D. C, for the United States. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

STONE, Circuit Judge. Suit by the United States as trustée of 
lands for a mixed-blood Chippewa Indian against certain officiais 
of Becker county, Minn., to restrain collection of tax levied upon land 
in the White Earth Réservation allotted and trust patented under the 
Nelson Act. 

The case is submitted upon a stipulation of facts, the essential por- 
tions of which are that : 

"The allottee of the tract of lands therein described Is, and at the time of 
the commencement of this action was, an adult mixed-blood Chippewa Indian 
residing upon the White Earth Réservation, and that he has never incumber- 
ed or alienated, or attempted to Incumber or alienate, sald lands ; that said 
lands are situated upon the White Earth Réservation and vs^ere allotted to said 
Kah-be-mah-be and were thereafter patented to hlm • » * pursuant to the 
statutes of the United States." 

The sole point for décision is, in gênerai terms, whether or not the 
land of an adult mixed-blood Chippewa Indian allotted, patented, and 
held under the provisions of the Nelson Act (January 14, 1889, 25 
Stat. 642) is, since the enactment of the so-called Clapp Amendment 
(June 21, 1906, c. 3504, 34 Stat. 353), subject to state and local taxation, 
where the allottee has never attempted to avail himself of any power 
he might hâve under that amendment to alienate or incumber, but on 
the contrary is insisting upon holding it according to the provisions of 
a trust patent issued under the authority of the Nelson Act. 

The patent issued on this land December 30, 1902, was what is called 
a "trust patent." The law required that it déclare, and that its légal 
efïect be, that the land be held "in trust for the sole use and benefit of " 
the Indian to whom such allotment shall hâve been made, or his heirs 
for 25 years with no power in the allottee to convey or to contract 
"touching the same" during that period; and that at the end of such 
period the United States "convey the same by patent to said Indian, 
or his heirs as aforesaid, in fee, discharged of said trust and free of 
ail charge or encumbrance whatsoever." 24 Stat. 388, § S. 

Appellants properly concède that there was no right of taxation 
while the land was held solely under such trust patent. They contendi 
that the Clapp Amendment enacted four years subséquent to the issue 
and during the life of this trust patent had the efïect of terminatingi 
it and of vesting a complète fee title in the allottee irrespective of his 
consent to such a' change. An ànswering contention of the government 
is that Congress had no power to alter this "trust patent" status without 
the consent of such patentée, because such trust patent, issued under 
the Nelson Act, conveyed a property right to this patentée which had 
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become vested. The property right intended being the separate béné- 
ficiai use of the land free from taxation and involuntary aliénation for 
25 years from date of trust patent, with fee title thereafter. 

[1] There is no question that the government may, in its dealings 
with the Indians, create property rights which, once vested. even it can- 
not aher. Williams v. Johnson, 239 U. S. 414, 420, 36 Sup. Ct. 150, 
60 L. Ed. 358; Sizemore v. Brady, 235 U. S. 441, 449, 35 Sup. Ct. 
135, 59 L. Ed. 308; Choate v. Trapp, 224 U. S. 665, 32 Sup. Ct. 565, 
56 L. Ed. 941 ; English v. Richardson, 224 U. S. 6S0, 32 Sup. Ct. 571, 
56 L. Ed. 949; Jones v. Meehan, 175 U. S'. 1, 20 Sup. Ct. 1, 44 L. Ed. 
49; Chase v. U. S., 222 Fed. 593, 596, 138 C. C. A. 117. Such property 
rights may resuit from agreements between the government and the 
Indian. Whether the transaction takes the form of a treaty or of a 
statute is immaterial; the important considérations are that there 
should be the essentials of a binding agreement between the govern- 
ment and the Indian and the résultant vesting of a property right in the 
Indian. 

[2] That exemption of land from taxation is a property right is es- 
tablished. Choate v. Trapp, supra. That this Indian had taken pos- 
session of and was enjoying this land under such an exemption at the 
time the Clapp Amendment was passed is undisputed. Therefore, if 
this exemption came to him as a légal right, it had fully vested. It 
came as such légal right if it rested on the solid basis of a binding 
agreement. If there was such an agreement hère, it is to be found 
in the terms of the Nelson Act, read in the light of attendant circum- 
stances. Thèse circumstances are revealed in the communication of the 
Interior Department recounting the negotiations between the Com- 
missioners and thèse Indians (Doc. 247, published in volume 32, House 
Exec. Doc. 51st Cong. Ist. Sess). 

At the passage of that act, the Chippewa Indians were scattered 
over several réservations in the state of Minnesota. Much of their 
land was held as tribal by différent bands or communities while some 
was held in severalty. The Indians were in dire need from crop fail- 
ures. Their condition generally was very unsatisfactory. Their rés- 
ervations included some supposedly valuable minerai land and much 
very valuable timber land; the worth of the latter, as stated by the 
commissioners, having been estimated at from $25,000,000 to $50,- 
000,000. Their title to thèse lands was unquestioned by the govern- 
ment and sprang from several successive treaties, the last being that of 
March 19, 1867 (16 Stat. 719). Under such circumstances this act 
was passed, as its title attests, for their "relief and civilization." 

The broad objects of the act were : The concentration of thèse In- 
dians upon two réservations (White Earth and Red Lake) ; allotments 
thereon in severalty; acquirement by the government of title to the 
surplus beyond thèse allotments for sale to establish a fund ; the net 
income from this fund to be utilized for 50 years for the support, civ- 
ilization, and éducation of thèse Indians ; the final distribution of the 
fund among them. 
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With unquestioning récognition of the Indian title to ail of thèse 
lands, both tribal and allotted, the first sentence of this act provided 
for the appointment by the Président of a commission "to negotiate 
with ail the difïerent bands or tribes of Chippewa Indians in the state 
of Minnesota for the complète cession and relinquishment in writing 
of ail their title and interest in and to ail the réservations of said 
Indians in the state of Minnesota, except the White Earth and Red 
Lake Réservations, and to ail and se much of thèse two réservations 
as in the judgment of said commission is not required to make and fill 
the allotments required by this and existing acts, and shall not hâve 
been reserved by the commissioners for said purpose" ; such cession 
and relinquishment to be "for the purpose and upon the terms herein- 
after stated." The act provided that, where an allotment of land in 
severalty had theretofore been made on any réservation, the allottee 
"shall not be deprived thercof or disturbed thcrein except by bis own 
individual consent separately and previously given." As to tribal lands 
the act required the cession to be "assented to in writing by two-thirds 
of the maie adults over eighteen years of âge of the band or tribe 
of Indians occupying and belonging to such réservations," with a like 
assent by two-thirds of the maie adults of ail Chippewas in Minnesota 
as to the Red Lake Réservation. It further j)rovided that such "agrée- 
ments" should be approved by the Président before becoming effective. 
Section 3 provided for the removal of the Indians and the allotments 
of lands as soon as "the cession and relinquishment bas been obtained, 
approved, and ratified." Section 4 required the siirvey tmd classifi- 
cation for sale of the "lands so ceded to the United States" "as 
soon as the cession and relinquishment of said Indian title has been 
obtained and approved as aforesaid." So much for the terms of the 
act. 

The commissioners provided for in the act secured the written con- 
sent of the required number of Indians only after almost six months 
of patient negotiations. The cession was later ratified by the Prés- 
ident and thereupon became effective, the Indians removed to the two 
réservations, relinquished the balance of their lands, and received 
allotments in severalty. 

Thus the terms of this act, as well as its attendant circumstances, 
leave no doubt that this act required, before it should become effec- 
tive, an agreement to its terms by the Indians and the cession by 
them of very valuable tracts of lands to which their title was unim- 
peached. The Indians fully performed their part of the agreement, and 
it was in exact performance upon its side that the government allotted 
to this Indian bis land and was holding it for him at the time the Clapp 
Amendment was enacted. Such a proposai, acceptance, passage of 
considération, and performance between private parties would' consti- 
tute a valid contract. The character of the transaction is not changed 
because one of the parties to it is the government. 

Appellants seem to regard this allotment as made solely under the 
General Allotment Act (Feb. 8, 1887, 24 Stat. 388), and clothed only 
with such rights as might attach to any allotment made under that 
act alone. This is based on the provision in section 3 of the Nelson 
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Act, whîch is that the allotment thereunder should be "in conformity 
with" the General Allotment Act. The Nelson Act, except for its 
référence to the General Act, is silent as to the character of interest 
or title to be acquired by the Indians through the allotments. Ol>- 
viously that would be one, if not the most important, of the considéra- 
tions in the minds of the Indians. Clearly this, although but a part, 
would be a vital part of the agreement to them. To exécute that part 
ôf the plan, the method laid down in the recently enacted General Al- 
lotment Act was deemed suitable. Therefore it was, by référence in- 
stead of répétition, incorporated into the Nelson Act as a part of that 
agreement. The General Act, § 5, set this forth in détail. It provided 
that the title should be held by the Président in trust for 25 years free 
from "ail charge or incxmibrance," which meant, in efifect, freedom 
from taxation. 

If the Nelson Act had set out in détail the terms upon which the al- 
lotments were to be made, it could not be successfully contended 
that those terms were not a part of the agreement, or that any title 
or rights resulting therefrom when once vested would not be free from 
altération. Can this be less true because the allotment method is in- 
corporated by référence? This incorporation of the method outlined 
in Ûie General Allotment Act by référence made that method part of 
the agreement with precisely the same efïect as though its terms had 
first found expression by being set out in fuU as a section of the Nelson 
Act. The General Allotment Act was not made applicable to thèse al- 
lotments in any other sensé. They were not under the authority of the 
General Allotment Act at ail, but "in conformity with" it tmder the 
authority of the Nelson Act. 

If there were any doubt as to the status of this matter, the under- 
standing of the Indians as to the agreement would control. Kansas 
Indians, 5 Wall. 737, 18 L. Ed. 667; Jones v. Meehan, 175 U. S. 1,. 
20 Sup. Ct. 1, 44 L. Ed. 49. Several hundred copies of both the Nel- 
son and of the General Allotment Acts were distributed among the 
Indians and were discussed by them and the commissioners as consti- 
tuting parts of one agreement. As to thèse very matters of title and: 
taxation, the Indians were very inquisitive and solicitous. The com- 
missioners gave them the direct assurance that their alloted lands would 
not be taxed for 25 years "because the Président holds this land in 
trust for you," and it was so understood by them. 

A trust patent in exact compliance with such understanding and 
agreement was issued this Indian, and under it he has taken and 
holds this land. His rights are vested and are impervious to altéra- 
tion against his will except through the sovereign power of eminent 
domain; One of thèse rights was freedom from state and local taxa- 
tion. 

The court has not overlooked th© décisions in Dickson v. Luck 
Land Co. (January 8, 1917) 242 U. S. 371, 37 Sup. Ct. 167, 61 L. 
Ed. 371, and United States v. Waller (April 9, 1917) 243 U. S. 452, 
37 Sup. Ct. 430, 61 L. Ed. 843. In the Dickson Case the only ques- 
tion was whether, in a suit betwcen rival grantees of land allotted and 
patented to a mixed-blood Chippewa Indian in the White Earth Res- 
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ervadon, and by him conveyed, the issue of the patent (not a trust 
patent) was conclusive as to the adulthood of the Indian at the time of 
its issue. There the Indian had fully availed himself of the terms of 
the Clapp Amendment, had secured a patent thereunder, and had alien- 
ated his land. The suit in this court is based upon refusai of this In- 
dian to change his status by acceptance and exercise of the powers of- 
fered in the Clapp Amendment. In the Waller Case the question was 
whether the govemment could properly bring a suit to set aside con- 
veyances of land by mixed-blood Chippewa Indian allottees on the 
ground that the conveyances had been f raudulently obtained. The court 
held the government was not a proper party because the wardship of 
the government had been, in respect to their lands, removed f roni such 
Indians by the Clapp Amendment. The court says: 

"The act thus eyldences a législative judgment that adult mlxed-blood In- 
■dlans are, In the respects dealt wlth In the act, capable of managing their own 
affairs, and for that reason they are given full power and authority to dis- 
pose o( allotted lands." 

The instant case is not one depending upon governmental wardship 
over a dépendent and inferior people-, but is based upon the légal rela- 
tion of trusteeship, and springs from the obligation contained in the 
terms of the trust to préserve the land, so that at the end of the trust 
period it can be passed to the beneficiary "free of ail charge or incum- 
brance." 

The judgment is affirmed. 



THE BERN. 

THE ST. GABRIEL. 

(Carcult Court of Appeals, Second Circuit. April 20, 1917.) 

No. 160. 

"Collision <®=»147— Fog — Tow Ltino at End of Pier— Fault of Tuo. 

It is the duty of a tug, having charge of a flotilla of barges, lying oft 
the end of a pier in a bay, on hearing the fog signais of an approaching 
vessel, to ^ve waming in some nïanner of the présence of her tow, and 
her failure to do so renders her liahle for a collision with one of her 
barges. 

Appeal from the District Court of the United States for the South- 
«m District of New York. 

Suit in admiralty by the Pennsylvania Raïlroad Company, owner of 
tug P. R. R. No. 14, against the steam tug Bem, the Philadelphia 
Si Reading Railway Company, claimant, and the barge St. Gabriel, 
Kate Dougherty, claimant. Etecree for libelant, against the Bern, 
and her claimant appeals. Affirmed. 

Armstrong, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for appellant. 

Burlingham, Montgomery & Beecher, of New York City (Chauncey 
I. Clark, of New York City, of counsel), for appellee Pennsylvania 
R. Co. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

-^t^sFor other c«3sb »«« aam* toplc & KEY-NUMBBR In aU Key-Numbered Digests & Indexe* 
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ROGERS, Circuit Judge. The libel in this suit vvas filed to recover 
contribution from the steam tug Bern for damages which the libelant 
was compelled to pay by reason of a collision between the libelant's 
tug, P. R. R. No. 14, and the barge St. Gabriel, in charge of the Bern, 
at the Packer Dock, Jersey City, on the morning of March 14, 1913. 
In the District Court the Bern and No. 14 hâve been held jointly re- 
sponsible for the damage sustained by the St. Gabriel and the libelant 
has been allowed to recover from the Bern one-half the amount paid 
the owner of the St. Gabriel in the suit of Kate Doughertj' againsl 
tug P. R. R. No. 14. The amount paid under the final decree in the 
former suit was $3,038.39. The decree in that suit was entered on 
January 20, 1914, and on January 5, 1915, this libel for contribution 
was filed. The Bern was not impleaded in the original suit. 

The trial of the présent suit consisted in offering the record in the 
former suit and calling of one witness by the Reading Company, a 
deck hand from the Bern, who testified that he heard no whistles from 
No. 14. On the morning of the collision the Reading Company's tugs 
Wyomissing and Bern had tied up a tow at the Packer Dock for the 
purpose of distributing the several boats in the North and East Rivers. 
The two tugs left for this purpose. Later a dense f og set in, and the 
Bern, which had found her way back, was tied up at the dock, and her 
master had gone to téléphone for instructions, leaving a deck hand in 
the pilot house in charge. The facts may be stated as follows : 

The tug P. R. R. No. 14 had left Pier 4, North River, Manhattan, 
bound for Jersey City. The master of No. 14 was at the wheel, and 
a lookout was stationed on the bow. The tug proceeded sounding fog 
signais at intervais and keepino; a lookout. When about midstream 
the fog became more dense; No. 14's engines were stopped, and she 
proceeded, alternately stopping and starting her engines. While so 
proceeding, the lookout made out a low-lying object in the water close 
under the tug's bow. The tug's engines were reversed full speed, but 
she came into collision with what afterwards proved to be the barge 
St. Gabriel at an angle of about 45 degrees. The .St. Gabriel was dam- 
aged considerably and later sank. 

In this thick fog the St. Gabriel and 17 or 18 other boats were hung 
up otï the end of the dock. The tow was made up in 4 or 5 tiers of 4 
boats in a tier, and extended down stream across the pier ends for 400 
or 500 feet. The St. Gabriel was the starboard hawser boat, with 3 
boats between her and the pier end, and was about 120 to 125 feet oUt 
in the river. The tug Bern was lying just inside the slip at the head 
tier of the tow, with her stern lapped about 10 feet on a Lehigh Valley 
boat, which was lying on the end of the pier. The deck hand, who 
was in the pilot house and in charge of the tug, admitted hearing 
several fog signais. He seems to hâve had no conception that 
it was incumbent upon him to give any warning of the présence of this 
obstructing flotilla. He admitted that the Bern was equipped with 
a fog bell, but he does not seem to hâve been aware that he was under 
any duty to use it in the fog conditions which prevailed. 

There can be no doubt as to the obligation which rested on the Bern 
to protect this tow. This court in the Jersey Central, 221 Fed. 625, 
137 C. C. A. 349 (1915), stated the law as follows: 
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"It Is now establlshed In this drcult that vrlien such a situation exists — at 
least when there Is more than a single vessel at the pier head — and tog signais 
Indieate the approach of another vessel, there should be sounded some 
waming of the présence of the obstructlng vessels ; not navlgating or anchored 
signais, but some other sound, to take the place of slght, whether It be glven 
by beatlng a pan, or blowing a mouth horn, or ûslng a watehman's rattle or 
a mégaphone. When the tug -whlch had the tow In charge bas been at hand, 
she bas been held In fault for not givlng such waming. When she is absent, 
reasonable care and prudence should be exereised by the master of a boat 
thus left tied up, when conditions indieate that danger threatens." 

See, also, The Express, 212 Fed. 672, 129 C. C. A. 208 (1914). 

In the instant case the Bern, which had the tow in charge and was 
bound to Sound some warning of the présence of the obstructing tow, 
did nothing. Under thèse circumstances, the District Judge properly 
held the tug in fault, and that the libelant was entitled to contribution. 

Decree affirmed. 



BURROUGHS ADDING MACH. CO. v. FELT & TARRANT MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit April 10, 1917.) 

No. 2255. 

1. Patents ®=»167(1) — Consteuction of Ci^aim^^Ijimitation bt Drawinqs 

AND Spécification. 

The claims of a patent are to be construed in the llght of the real Inven- 
tion as shown and described In the drawings and spécifications. 

2. Patents ^=»167(1) — Construction of Claims — Limitation bt Deawings 

AND Spécification. 

While courts will always endeavor lo dlstinguish the several claims of 
a patent, one from another and give a broadly stated elnlm a broader con- 
struction than one more narrowly stated, tbis rule is subject to the fun- 
damental and controlllng rule that a iifitcntoe's broadest rlnim can be no 
broader than bis actual Invention a.s disclosed in his drawings and spécifi- 
cation. 

8. Patents «©=3328 — Validitt and Infrixgement — Adt)1ng Machines. 

The Felt patents, No. 762,520, No. T(i2,.-)21, No. 707,107. and No. 060,528, 
ail for improved nieeliaiiism for addiiig maeliines, construed, and held 
Talid, but not iufrlnged. 

Appeal from the District Court of the United States for the East- 
em EHvision of the Northern District of Illinois. 

Suit in equity by the Felt & Tarrant Manufacturing Company 
against the Burroughs Adding Machine Company. Decree for com- 
plainant, and défendant appeals. Reversed. 

Infringement suit on four patents issued to Dorr E. Felt on calculat- 
ing machines. The patents are numbered 762,520, 762,521, 767,107, and 
960,528, dated, respectively, June 14, 1904, June 14, 1904, August 29, 
1904, and June 7, 1910. A reargument was directed by the court, and 
argument had June 9, 10, and 15, 1916. A rehearing was granted and 
argucd March 10, 1916. 

C=7For otber cases see sams toplc & KGT-NUMBSR In ail Key-Numbercd Dlgests & Indexe* 
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Edward Rector and Robert H. Parkinson, both of Chicago, 111., for 
appellant. 

Henry Love Clarke, of Chicago, 111., for appellee. 

Before MACK and ALSCHULER, Circuit Judges, and SAN- 
BORN, District Judge. 

SANBORN, District Judge. Thèse patents are for improvements 
on adding machines, for which Felt had taken out earlier patents ex- 
piring before this suit was begun. The chief question is whether the 
mechanism employed by défendant, diflferent from that illustrated by 
the patents in suit, is an infringement. The improvements covered by 
the patents are many of them meritorious and vâluable, and.give the 
machine much greater flexibility and rapidity of action than the earlier 
forms. As to most of the improvements the Burroughs Company has 
sufficiently departed from the patented form to escape infringement, 
but as to one of them, particularly, there is question. 

The principle of action of an adding or calculating machine is not 
difficult to understand, but there is much complication in the actual 
machine. Aside from the recording of results on paper, and restoring 
the machine from one opération so that another may be begun, known 
as "clearing the machine" or canceling the former opération, an adding 
machine dépends on three points. Thèse are: (1) The use of the 
numeral-wheel and column-actuator ; (2) the carrying mechanism, by 
which the turning of the units wheel beyond a full révolution carries 
one to the next wheel, and so on through a hundred, a thousand, ten 
thousand, etc. ; and (3) the employment of stop mechanism to prevent 
the wheels from overrunning, and thus turning up a greater number 
than the one struck. 

The Numéral- Wheel Mechanism. On the periphery of the numeral- 
wheel the digits 1 to 9 and the cipher are printed, and there are nine 
keys, marked 1 to 9. When a key is depressed the wheel will turn up 
to view the number which the key bears. Thus if the 6 key is touched 
the number 6 will come up, and if then the 2 in the same bank or 
column is touched the number 8 will appear, each key having the abil- 
ity to turn the wheel that many tenths of a révolution corresponding 
to its own value. Depressing the 3 key turns the wheel three-tenths 
around, the 8 four-fifths, etc. If the 9 is struck and then the 1 the 
wheel will complète one révolution, and turn up the cipher. Ail this 
is accomplished by the relation of the key bars to the column-actuator 
and the numéral wheel, as shown by the accompanying eut, being 
plaintifï's Comparative Drawing No. 22, which needs only the number 
keys to give a clear idea of the latest form of calculating machine. 
With a bank of keys over each column-actuator the picture would be 
complète; but it may readily be understood that if the keys are so 
placed that they can depress the column-actuator, number 1 key being 
nearest the wheel and number 9 farthest away, the same dépression 
of the latter may be made to depress the actuator 9 times as far as 
the former, since 9 is near the fulcrum of the actuator and 1 is farthest 
away. 
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Carrytng Mechanism. When a column of figures is added with 
paper and pencil the tens, hundreds, etc., are carried from the units, 
tens, etc., columns. The same thing must be done mechanically in an 
adding machine by turning the tens wheel one-tenth of a révolution 
every time the units wheel makes a full révolution, tw^o-tenths when 
it makes two révolutions, etc. In this way the values of ail the oper- 
ated keys are added in one common sum or total upon the séries of 
numeral-wheels. When the units wheel complètes a révolution the 
tens wheel moves forward one step, two steps when it complètes two 
révolutions, and there is the same resuit in respect to the tens and 
hundreds, hundreds and thousands, etc., for as many banks of keys 
as the machine has. This carrying opération is brought about in the 
Felt construction by a ratchet and pawl construction, and in defend- 
ant's by a planetary gear. This is the point at which the main ques- 
tion of infringement comes up, the défendant claiming that it makes 
use of différent means and opération. 

The following figures will serve to illustrate plaintifï's carrying de- 
vices. Figure S is taken from the Felt patent 366,945, and Sa from 
appellant's brief. 





The snail cam shown in différent positions in both figures is attached 
tjo the hub of ail the numeral-wheels except that of the highest order. 
When a lower order wheel complètes a full révolution its cam, turning 
<;ounter-clockwise, pushes out the pawl M', registering with the next 
higher wheel, by means of its shoulder m^, into the position shown by 
Figure 5a, and when the tail of the cam clears the rear end of the 
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shoulder the spring opérâtes on the pawl and rotâtes the higher order 
wheel one step, so that the figure 1 will show on the higher wheel and 
the cipher or some figure between that and 9 on the lower. Thus the 
carry is made, no matter what keys of the lower order wheel may be 
operated. 

To illustrate this carrying opération suppose the 9 key in the units 
column is struck 12 times so that the sum will be 108. On the first 
stroke the units wheel turns nine-tenths of a révolution, and the tens 
wheel does not move because its pawl M' has not yet been actuated by 
the units wheel cam and the tens wheel pawl spring. But when the 9 
is struck again the units wheel revolves another nine-tenths, and turns 
up an 8, and the carry has been made so as to move the tens wheel one 
step, and show 18 on the top of the two wheels. When the third 
stroke is made the units wheel will .show 7 and another carry occurring 
the tens wheel will show 2. So with each successive stroke the units 
wheel goes nearly around, and the tens wheel advances one step until 
the eleventh, where it remains stationary because the units wheel was 
then starting as at the beginning with the cipher uppermost ; but when 
the twelf th stroke is made the units wheel cam and the tens pawl move 
the tens wheel one step, and the tens wheel (having now completed one 
révolution) has by its cam and the hundreds wheel pawl operated on 
the hundreds wheel to move it one step, so that the final resuit of ail 
the strokes on the 9 key is 1 on the hundreds wheel, a cipher on the 
tens and an 8 on the units, or 108. 

A novel improvement on this carrying device, covered by claim 29 
of the first patent in suit. No. 762,520, présents the chief question in 
the case, and will be explained after adverting to the third point, the 
stop mechanism. 

The Stop Mechanism. The third requisite of an adding or calculat- 
ing machine is to provide automatic catches or stops to prevent over- 
run of a wheel. Without such stops the rapid striking of a key might 
rotate the wheel so far as to produce an unauthorized csirry. Thus 
if 99 was simultaneously struck in the units and tens columns both 
wheels might overrun so as to make a carry in both the tens and hun- 
dreds wheels, and show a total of 110 instead of 99. The most im- 
portant of thèse stops operate on the column-actuators, and will be re- 
ferred to later. 

Improvement in Carrying: Claims S9 and 30. Referring to the cuts 
5 and 5a it may be seen that there would be a loss of carry if, when the 
carry is being made, both the lower and higher order wheels are mov- 
ing. As described by plaintifif's counsel: 

"The thousands wheel might at one and the same tlme be recelvlng both an 
Impulse from a key of Its own and an Impulse from the carrying mechanism 
of the hundreds wheel ; and if there were not some spécial means for preserv- 
ing both impulses the lesser or carrying impulse might be swallowed up in 
the greater or key-driven Impulse that such thousands wheel was receiving." 

The patentée refers to this f eature as f ollows : 

"In order to prevent the loss or swallowlng of the carrying movements In 
the other and generally larger movements of the numeral-wheeîs recelved from 

243 F.— 55 
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the Impulse of the keys, which would occur îf the carrylng took place simul- 
taneously wlth the key movements, I hâve devlsed means whereby the opéra- 
tion of the carrylng meehanism of the différent dénominations is caused to 
take place between the key-strokes In the same dénominations and after such 
strokes hâve been completed and the numeral-wheels hâve moved in accordante 
therewlth." 

In securing this Mr. Felt also obtained another important resuit 
highiy useful and entirely new, called the duplex key action or fluidity 
of key movement. This was the capacity of the machine for striking 
a number of keys in différent dénominations at the same time, without 
striking them absolutely together. That is, the key-action may be in- 
dependent, or irregular and overlapping, thus giving the machine an 
elastic or fluid action. It is possessed by both plaintiff's and défend- 
ants machines alike, and has been called by plaintiff's witnesses and 
counsel, "fluidity of keyboard action." How this new resuit is ob- 
tained by both parties will now be described; the vital question being 
whether défendant, in using différent means and a différent opération, 
has really taken an équivalent. 

In order to show how Felt attained thèse objects modified figures 
of the patent, as shown in defendant's brief, are hère reproduced. The 
meehanism is described by Mr. Felt with sufficient clearness : 

"The sleeve 4i is also provlded at opposite sides, as shown at Flg. 26, wlth 
two projections 71, each adapted to engage the under edge of a latch 73, pivot- 
ed on the cross-rod -iSa. The latch is extended over and rests on the column- 
actuator of the dénomination to whlch the carrylng is to be done, and pret- 
erably on the pin 67 on the actuator, and a sprlng 99, already mentloned, 
draws the latch over onto the actuator. Normally the latch Is ont of engage- 
ment with the projections 71; but when any key of the column to whlch the 
carrylng Is done Is struck the actuator of that column moves down, so that the 
latch drops Into position, where It must engage the first or nearest one of the 
projections 71 as soon as the sleeve begins to tum. The sleeve is thus arrest- 
ed before It gets falrly started or has performed any function, and continues 
to be held by the latch until the column-actuator has fuUy completed its up- 
stroke after being depressed by a key. When the actuator thus retums to its 
normal position and as It arrives at the same, It lifts the latch through the 
contact of the pin 67 wlth the end of the latch, so that the engagement with 
the sleeve is termlnated, leaving the sleeve free to turn under the power of the 
carrying-spring 43 and through the meehanism already described to operate 
its numeral-wheel through a one-tenth révolution." 

The inventer, having conceived his idea of improving his old ma- 
chine by having the higher order actuators suspend the carry f rom the 
lower order wheels, and allow ît to occur only after the driving stroke 
of the next higher actuator had been made, drew a number of spécifie 
and one broad daim in order to secure the légal benefit of his inven- 
tion. Each of thèse claims contains five éléments, the first four being 
substantially the same, and being old, but the fifth représenta the new 
conception. Claims 29 and 30 follow : 

"29. The comblnatlon of a séries of denomlnatlonal numeral-wheels, a séries 
of column-actuators operating said wheels, a séries of keys for each actuator, 
and a carrylng meehanism for each wheel, and means whereby the several 
earryiug mechanisms may b« temporarlly controUed by the next bighec actu- 
ators. 
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"30. The comblnation of a séries of denomlnational numeral-wheels, a séries 
of eolumn-actuators operatlng said wheels, a séries of keys for eaeh actuator, 
and a carrying mechanlsm for each wheel, and means whereby tlie actuator of 
a higlier dénomination may delay ttie carrying from a lower dénomination un- 
tll it lias completed any movement imparted to it by the lieys." 

Claim 30 specifically represents the actual invention described in the 
spécification, and claim 29 may be properly construed to cover ail varia- 
tions and équivalents of the five éléments going to make up the real in- 
vention. 
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The mechanism of the delaying latch of the Felt machine has been 
already described, in connection with the patent dravvings. The "in- 
ventive concept," or underlying and fundamental principle of the in- 
vention, was thus previously described in the spécifications. After re- 
ferring to his own prior art machines, Mr. Felt proceeds : 

"A third objection to this class of calculators lias been that they are llable 
to add incorrectly if the operator strlkes two or more lieys of différent dénom- 
inations slmultaneously, because under sucli circumstances the carrying is 
of ten lost in the movement imparted directed to the reglster-wheels by the keys, 
and by reason of this fact it has not heretofore been possible to operate the 
machines by striliing a plurality of keys slmultaneously. Obviously a machine 
in which correct results can be obtained by striking two or more keys in différ- 
ent denominatlonal séries at a time will enable the operator to iuerease the 
speed of his calculations very materially, and by my présent invention I not 
only obviate ail danger of mlscalculations from this cause, but produce a ma- 
chine well adapted to permit the habituai striking slmultaneously of a plural- 
ity of keys." 

"In order to prevent tho loss or swallowing of the carrying movements in 
the other and generally larger movements of the nuraeral-wheels received from 
the impulses of the keys, which would oecur if the carrying took place slmul- 
taneously with the key movements, I bave devised means whereby the opéra- 
tion of the carrying mechanism of the différent dénominations is caused to 
take place between the key-strokes in the same dénominations and after such 
strokes hâve been completed and the numeral-wheels hâve moved in aecord- 
ance therewith. This feature of the Invention will now be set forth." 

And the patentée then proceeded to describe the mechanics of the in- 
vention in the words quoted on an eariier page. 

[ 1 ] Since défendant does not use the delaying latch the question is 
thus presented as to the effect of describing the inventive concept or 
idea, claiming it as thus described, as in counts 28 and 30, and then at- 
tempting to broaden it by a more gênerai count, as in claim 29. This 
situation has often corne before the courts, and the governing rule 
well expressed by this court, and by Judge Coït, speaking for the Court 
of Appeals for the First Circuit. In Mossberg v. Nutter, 135 Fed. 
95, 99, 68 C. C. A. 257, 261, Judge Coït said : 

"In approaching a patent, we are to look primarily at the thing which the 
inventer conceived and described in his patent, and the claiœs are to be inter- 
preted with this particular thing ever before our eyes. In confining our atten- 
tion too exclusively to a critical examination of the claims, we are apt to look 
at tliem as seiiarate and independent entities, and to lose siglit of the impor- 
tant considération that the real invention is to be found in the spécification and 
drawings, and that the language of the claims is to be construcd in the light of 
vi^hat is there shown and described." 

In this court, in State Bank of Chicago v. Hillman, 180 Fed. 732, 
104 C. C. A. 98, Judge Grosscup said : 

"The question of law presented, then, Is this: Oan the patentée rightfully in- 
clude in his claims something that does not émerge from the description? Can 
a patentée describe something to the world in his letters patent that means 
just that thing or its équivalents and nothlng else, and, having claimed that, 
claim in addition something not thus described and not its équivalents? We 
think not. The description is required to set forth the invention in such fuU. 
clear, concise, and exact terms as to enable any person, skilled in the art to 
which it appertains, or with which it is most nearly connected, to make and 
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use tlie saine ; and the daim is to enable tlu; public to kiiow the bounds and 
scope of the Invention 'thus disclosed' ; but 'any elaim which is broader tlian 
tlie dosc:ribed invention is void, even vvliei'e tliat invention is valuable, and 
could hâve supported a valuable claim.' Walker on Patents (4t1i Ed.) § 177, 
citlns Edison v. American Mutoscope Ce, 114 Fed. 934, 52 O. C. A. 546." 

'■Tliere is nothing in Winans v. Denniead, 15 How. .>'!0, 14 Ta Ed. 717, or the 
Paper Bag Patent Case. 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 3122, brou5;ht 
to onr attention since tlie ai'gnment, nor in any ot the rnles of law cited ('that 
the claims of every patent should be constnied, if possible, to cover and pro- 
teet the actnal invention made by the patentée, and should not be restrlcted to 
the particular form of device disclosed in his patent, if other forms may em- 
body it,' or that 'the patentee's elaim is the "measure of his invention," ' or 
that 'where the claims of a patent are clear and nnamhlguons, there is no room 
for eonsti'uction') that contravenes what has just been sald ; for what is said 
in botli of thèse cases, and in ail of thèse rules, is litised on the fact that the 
Inventive concept is disclosed in the descrii:)tion, vvhatever may liave been the 
mechanieal form that such concept subsequently took. Certainly it was not 
intended by thèse cases or thèse rules that an inventive concept, tliat is sep- 
arate and apart from the one emlKidied in the description, should become a 
part of the patent simply by being included in the claims." 

The Hillman Case was approved by this court in Stevens v. Mitchell, 
220 F'ed. 455, 136 C. C. A. 283, and the Suprême Court announced the 
same doctrine in Snow v. hake Shore & M. S. R. Co., 121 U. S. 
617, 7 Sup. Ct. 1343, 30 L. Ed. 1004. To the same effect are Celluloid 
Co. V. Arlington Co., 52 Fed. 740, 3 C. C. A. 269 ; Whitaker Cernent 
Co. V. Huntington Dry Pulverizer Co., 95 Fed. 471, 37 C. C. A. 151, 
and Jewell Filter Co. v. Jackson, 140 Fed. 340, 72 C. C- A. 304. 

Thu.s the gist or spirit of the invention was to cause the carry to 
occur only between actuator strokes, and to be held up and delayed 
until the next higher actuator has come to rest after an impulse of 
its own. This is the "law of the machine" and the prime object of 
the invention ; but the opération is entirely foreign to defendant's de- 
vice, in which the carry is not delayed, but occurs as well during a 
higher actuator movement as at any other stage. 

Plaintiff's position is that claim 29 covers any and ail means by 
which the carrying mechanism is temporarily controlled in any degree 
by the next higher actuator ; and that unless this meaning be given 
to claim 29, the latter cannot be distinguished from claim 30. In sup- 
port of this plaintifï's cotmsel appeal to the well-understood theory of 
claim dififerentiation described by Judge Baker in Lamson Consolidat- 
ed Store Service Co. v. Hillman, 123 Fed. 416, 59 C. C. A. 510, to 
the effect that separate claims are not to be construed as identical un- 
less fairly unavoidable. "To construe claim 8 as being the same as 
either claim 10 or claim 11 would be to déclare claim 8 void as a 
duplication. Such a course should not be pursued unless it cannot fair- 
ly be avoided." Baker, C. J., in Kennicott Co. v. Holt Ice & Cold 
Storage Co., 230 Fed. 157, 144 C. C. A. 455. 

[2] The rule is of course well established that the courts will always 
endèavor to di.stinguish the several claims of a patent, one from an- 
other, and that where a patent contains two similar claims the différ- 
ence in the wording of the two claims will be given effect if possible, 
and the more broadly stated claim will be construed more broadly than 
the narrowly stated claim, if it can be done within the limits of the 
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patentee's invention as described in his spécification and illustrated in 
his drawings. 

But this rule of construction of patent claims is entirely subordinate 
to the fundamental and controUing rule that a patentee's broadest claim 
can be no broader than his actual invention, no matter hovir it may be 
expressed or what other claims his patent may contain. When a pat- 
entée has fuUy and clearly described his actual invention in the spécifi- 
cation and drawings of his patent, and has fully covered that inven- 
tion by the broadest claim to monopoly which the law will allow him, 
he cannot then, by merely including in his patent a more broadly or 
more vaguely stated claim, cover and monopolize something more than 
and différent from his real invention. Now, while it is a very common 
thing for the courts to construe a claim of a patent by référence to 
some other claim of the same patent, and to apply the rule of con- 
struction to which plaintiff refers, it is equally common for the courts 
to wholly disregard and ignore such rule of construction whenever it 
cornes into conflict with the fundamental and controlling rule that a 
patentee's claim can be no broader than his actual invention, and they 
hâve not hesitated to hold a claim invalid where it could not be re- 
stricted by construction to the patentee's actual invention as disclosed 
in the spécification and drawings of his patent. 

That is what this court did in the Hillman Case, and what was 
done by the Circuit Court of Appeals of the Eighth Circuit in the Jew- 
ell Filter Case. 

It is also to be noted, however, that there are différences between 
claims 29 and 30, sufficient to so distinguish them, and to hold that both 
are valid. Claim 29 counts on control of the "carrying mechanism" 
by the "next higher actuator," while claim 30 counts on delay of the 
"carrying" by the "actuator of a higher dénomination." It will not do, 
in this difïîcult and intricate matter, to make the absolute statement 
that the fifth élément of both claims is identical. 

[3] Défendantes Mechanism. It has been stated in the opinion that 
defendant's mechanism, which it is now necessary to describe, does 
not include means for a delayed carry, or any équivalent mechanism. 
The object of both constructions is to enable one complète révolution 
of a lower order numeral-wheel, say the units, to transmit to the next 
higher or tens wheel a one-step carry, or one-tenth révolution. Each 
numeral-wheel (except the first and last) has a dual function. Each 
is a lower order wheel to its next higher neighbor, and a higher or- 
der wheel to its next lower. Each must transmit the carrying im- 
pulse to the next and receive it from the lower one, and in so doing 
neither must interfère with the other. 

In order to do thèse things rapidly and correctly ail the mecha- 
nism must be connected like a watch in the most exact and perfect 
way, and within a very small space. Between the units and tens 
wheels (also the tens and hundreds, etc.) there is placed a set of small 
cogwheels or pinions which wind up a spring in order to make the 
one-step carry. There is also a cam, an escapement, lever, catch, etc. 
So when the units wheel turns from 1 to 9 it winds up the spring ready 
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to be tripped when the wheel reaches the cipher position and to turn 
the tens wheel one step. Some device, also, must be arrangea to pré- 
venu the one step carry being smothered or swallowed up by the larger 
movement of the next lower wheel, as described by Mr. Felt in the 
language qiioted. Felt does this by a ratchet and pawl construction 
and the delaying latch 7J controlled by the next higher actuator, and 
défendant by the transmission mechanism referred to and the planet- 
ary or differential gearing shown in the accompanying cuts. 



HIGHER OKDKR WHEEL AND ACTUATOR— DEFENDANT'S CARRTINU 

MECHANISM. 
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DEFBNDANT'S DEVICB. 
HiOHEB Obdeb Actuatob, Backstop, Drivinq Pinion, Pinwheel and Oveb- 

BUNNINQ PAWL. 



h A^fu.*^9t 
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The foregoing drawings represent a planetary gear and sonie ad- 
ditional devices such as the higher order actuator, driving pinion, pin- 
wheel, backstop and pawl to prevent overrunning, ail attached to a 
higher order numeral-wheel, the actuator shovvn being the "next high- 
er" one referred to in claim 29. The sun gear is normally stationary, 
is not turned by the movement of the actuator, but only by the car- 
rying spring attached to the transmission devices, and wound up by 
the movement of the lower order wheel not shown. 

It may be difficuh to describe the characteristic motion of a planet 
gearing, but it is just like the differential of an automobile. Its funda- 
mental principle is that a cogwheel turned by two other cogwheels 
moving simultaneously will take on the sum of both movements. Th-'ï 
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planètary movement has long been well known, and is an. accelerated 
motion due to force transmitted from two points into one. That is, 
when the driving pinion alone moves the planet gear turns. When the 
sun gear alone moves the planet gear also turns. When both driving 
and sun gears move together the planet gear takes on a more rapid 
motion as the resuit of both, and the planet gear is the last step in 
the train which makes the carry by turning the higher wheel one step. 

Now as the lower order wheel through the transmission and spring 
turns the sun gear, and the higher order actuator turns the driving 
pinion which in turn drives the higher order numeral-wheel, it is ob- 
vions that the difficulty described by Mr. Felt as the loss of carry 
by the swallowing up of one movement by the other cannot occur, be- 
cause the planet gear will transmit to the higher wheel the motion it 
receives from the sun gear just as well when the numeral-wheel is 
turning from a key impulse given by the actuator as it will when the 
actuator is at rest. When the actuator is making its rising or driving 
stroke it will be seen that the planet gear is being carried idly around 
the sun wheel by the internai gear N. If at this time a carry cornes 
over from the lower wheel, by the spring turning the sun gear contra- 
clockwise, this motion of the sun gear will be transmitted through the 
planet wheel by the internai gear N to the numeral-wheel A^^, and 
move it one step in the opposite or clockwise direction. 

Carry-Control by Next Higher Actuator. Claim 29 counts on 
"means whereby the several carrying mechanisms may be temporarily 
controUed by the next higher actuators." So a further question that 
may be thought material is whether defendant's carrying device is 
within this claim. And since claim 29 is clearly valid because it was 
new to control the carrying opération by the next higher actuator, it 
will conduce to a better understanding of the case to inquire whether 
or to what extent défendant uses the temporary control of claim 29, 
and if so whether defendant's carrying device is an équivalent of plain- 
tifif's. 

The notion of control of carry in the Burroughs' device is based up- 
on a fundamental principle applying to ail differential gearing, which 
is that a pinion or cogwheel placed between two other cogwheels can- 
not turn either one unless the other is either held stationary or driven 
in the proper direction. Thus the driving pinion I^ in the first eut 
must be held stationary or be moving f orward at the instant that the 
planet wheel is turning the numeral-wheel A'^^ by the influence of the 
sun gear AP. The second eut shows how this driving pinion is nor- 
mally held from backward motion by the backstop pawl K when the 
column-actuator F^ is making its downward movement, also how the 
backstop will ride over the pinwheel when moved clockwise by the 
upward or driving stroke of the actuator. Those who understand au- 
tomobile opération will know why the driving pinion cannot be allow- 
ed to turn backward while the planet gear is being operated by the 
sun gear. When a car is coasting down hill, in gear, but witli the spark 
turned ofï, the movement of the hind wheels is propelling the engine 
through the differential and main shaft. During this opération, îf one 
of the hind wheels should leave the ground while rounding. a curve 
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the engine would stop, because it is absolutely necessary that both 
wheels shall be on the road, or the differential pinion, corresponding 
to the planet gear, will idle about the large gear wheels connected with 
the rear axle shafts in the difïerential, and exercise no driving power 
on the main transmission shaft. The same thing happens if one wheel 
of the car is lifted from the ground and turned by hand. This will 
operate the engine if sufficient force be used, but if both wheels are 
off the engine will not turn over. This illustrâtes the point that the 
driving gear must either be stationary or held from backward move- 
ment while a carry is being made. 

Bearing this in mind, the eut may be explained by saying that the 
actuator shown is the "next higher" one in mesh with a gear wheel 
not shown, and which is supposed to be rising and making its driving 
stroke at the exact instant when a carry is coming over from the lower 
order wheel. In the eut, however, the parts are shown in their normal, 
inactive position. The pinvvheel and driving gear are held from back- 
ward movement by the backstop K pressed against the pinwheel by 
its spring, and from forward movement by the actuator itself. The 
driving gear and pinwheel are rigidly connected. 

Suppose now the actuator is depressed by its own key-movement. 
Th'é latch / will be pulled by its spring downward away from its reg- 
istry with the pinwheel, and thus allow forward movement of the pin- 
wheel and driving gear, but which are still held from backward move- 
ment by the backstop K. So if a carry is coming over during the de- 
scending or idle stroke of the actuator, it will be properly made, be- 
cause the driving gear is "on the ground," held immobile by its back- 
stop. Biit when the actuator beginâ its upward or driving stroke the 
backstop, by the tuming forwafd of the pinwheel, is made to slide 
over the cogs or pins and thus prevented from holding back the driv- 
ing gear. Of course such gear cannot be held back and go forward 
under the lead of the actuator at one and the same time. It is at this 
instant of. a rising actuator that the latter is said to temporarily con- 
trol a carry if one then happens to be coming over. 

By referring to the diagram the opération df a driving or rising 
stroke may be clearing understood. The actuator forces the backstop 
out of commisSiôh and itself steadies and hplds firm the pinwheel and 
attached driving pinion by pushing them forward. It is like the pilot 
as$uiping the wheel on an incoming steamship; he takes control from 
the Helmsman and assumes it himself. Soit is plain that it is accurate 
td say that when both K and / are out of commission during the driv- 
ing stroke the only thing which can steady the driving gear is the 
actuator, and if at this instant a carry is made the actuator, by push- 
ing the driving gear forward, prevents it from going backward, and 
so in a sensé "temporarily controls the carrying mechanism." But this 
is manifestly quite a différent control from that positive prévention of 
a stroke which occurs when plaintiff's latch 73' is made to absolutely 
tie- up the carrying mechanism until the rising acttiator stroke is com- 
pleted. 

Wé hâve not lost sight of defendant's argument that the Burroughs' 
higher order actuators^do not prevent loss of carry, but in that con- 
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nection we are satisfied, even if the argument is sound, that thèse 
actuators do "temporarily control" the carry in the sensé that they 
prevent the driving pinion from going backward by the opération of 
driving it forward. 

The case is thus brought sqnarely within the rule of the Hillman 
Case that when an inventer has described and claimed his real inven- 
tion he cannot add to it by adding a broader claim. Felt's fundamental 
idea was the delayed carry temporarily governed by the next higher 
actuator descending and putting in opération the delaying latch 73. 
This he described most clearly, and f ully covered in claims 22 to 28 and 
30. He could not by another claim cover a distinct inventive idea, 
not described or even intimated in his spécifications as his conception, 
namely, the concept used by défendant, of the nondelayed, simultane- 
ous carry, even though both opérations are individualized to the next 
higher actuator. The inventive notion of a nondelayed simultaneous 
carry is contained in the prior art patents of Cook, No. 503,946 and 
Webster, 484,887, but as individualized to the next higher actuator it 
is not actually used by either one. Felt was the first to bring into ac- 
tual use this individualized control, with a highly bénéficiai resuit in 
securing the duplex key-action and fluidity of key movenient above re- 
ferred to. But this individualization of the control was expressly con- 
fined by him to control through delaying mechanism, as an improve- 
ment on his own older machine, in which simultaneous striking of 
the keys, either in unison or overlapping, was impossible without loss 
of carry. That was his invention : there is nothing even to suggest that 
the actual invention was broader than the invention as described by 
him in his patent, unless it be the language of claim 29. And this 
claim, fairly construed, both independently and as compared with the 
language of the other claims, does not support the broader construction. 
While the inventor must hâve ail due crédit, if, as we hold, his real 
invention is not used by the défendant, there can be no inf ringement. 

Stop Device Claims, 1-10 and 16-21, No. 762,520. At the reargu- 
ment it was thought that aside from claim 29 of the first patent in 
suit there was no inf ringement, on the theory that both parties were 
equally entitled to improve upon the old Felt machine, and that each 
had done so in its own way. As thèse stop mechanisms are quite 
complicated it will be enough to compare the most limited of the re- 
spective claims of the Felt and Horton patents. 

Felt claim 3: 

"The combination with the keys and the coluran-actuator operated by the 
keys and provided with coarse spaced teeth, projections or shoulders, of two 
hlnged levers arranged alongside of the actuator, one adapted to be depressed 
by the odd keys and the other by the even keys, and two pivoted stop devlces 
adapted to be swung each by one of the levers, and thereby to be forced Into 
engagement with said shoulders, the actlng portions of sald devices belng 
located in différent planes so that one may engage later than the other." 

Horton claim 10 : 

"In a machine of the character described the combination of an adding 
wheel ; an actuator lever therefor havlng two conf ronting séries of shoulders, 
those of one séries staggered with relation to those of the other; a swlnging 
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stop adapted to engapré said shoulders ; a bar eonnècted to sald stop and 
havlng two swies of caiiis, those of one séries nltoriiatiiif; with those of the 
other and oppo.^iitely incliued relative tliereto; a séries of depvessible keys to 
act upon tl)e lever différent distances from its pivot and liavin.i; stiids to act 
upon tlie cams of said bar, tlie odd keys aetiiig upon one séries of said canis 
to swing the stop one way, and the even lieys acting upon the otlier 
séries of catns to swing the stop tlie other way ; and a spring api)lled to the 
stop to central ize it." 

Comparing the two devices one lias five stop shoulders and two 
stops, and the other nine stop shoulders and one stop. One has two 
hinged levers or catches and the other a hinged bar. Defendant's 
device is the more simple and easy to understand. The only inven- 
tion shown in either device is in decreasing the number of shoulders 
and increasing their size, and in this respect défendant employs dif- 
férent means and opération. Each party is entitled to its own form. 
The devices differ in princi]jle, opération, mechanical construction and 
arrangement of parts, and there is no inf ringement. 

Other Stop Dezices, Claims 11-15, 38, 39, 63, No. 162,520. The 
devices referred to are the two pivoted stop devices referred to under 
the preceding division for stopping the downv/ard moveraent of the 
actuator, a rod across the machine for stopping its upward movement, 
and a spring latch timed to prevent overrun of the numeral-wheels 
after the rod had arrested the upstrokes. The arrangement of stops 
îs simply a matter of mechanical skill, and there could be no invention 
except in the précise form employed. The prior art abounds in ail 
kinds of stop devices, and there is a mère change of form from the first 
Fait patent, now expired. Défendant does not use just the same com- 
bination, and does not infringe. Claims relating to other stops are 40, 
41, 63, 70, 71 and 73, but they ail stand on similar grounds, being sim- 
ply spécifie arrangements requiring mechanical skill only. The claims 
are narrowly valid but not infringed. 

Canceling or Zéro Claims, Patents No. 767,107, and 960,528. Thèse 
claims relate to the process of "clearing the machine" by swinging a 
lever forward and back, known as canceling or zeroizing, by which ail 
the numeral-wheels are lined up with the cipher of each uppermost. 
The two devices are shown in the first diagram on an earlier page, 
being Comparative Drawing No. 22. Ail the column-actuators move 
in plamtiff's machine, but only the units actuator in defendant's, and 
the mechanism is différent, as well as mode of opération in other re- 
spects. Canceling mechanism is old, and is found in Felt's prior 
art machines. No inf ringement of thèse patents is shown. 

Claims 7, 8, and 16, No. 762,521. Thèse claims cover the carrying 
springs described in the discussion on claim 29, in combination with 
their numeral-wheels, which are being constantly reyolved against the 
tension of the spring, and restrained by it. This patent was not men- 
tioned on the oral reargument. It is simply an ingenious triplex coiled 
spring, required by the necessity of storing carrying power. Défendant 
does not use it or anything like it. 

Claim Iç, No 762,621. This claim relates to plaintiff's numeral- 
wheel with a celluloïd face. Defendant's wheel is quite différent. The 
celluloïd face élément is not insisted on by plaintiff. 
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The decree appealed from is reversed, with direction to enter a 
decree sustaining ail daims in suit but finding them not infringed, with 
costs. 

Reversed. 



ROBERT et al. v. KREMENTZ. 

(Circuit Court of Appeals, Tliird Circuit. July 6, 1917.) 

No. 2243. 

1. Patents <S=5.'!2S — Reissue — Validity — Match Box. 

Tlie Dodge reissue patent, No. 12,290 (original No. 749,5o'<)), for a match 
box designed to hold a book or comb of matcbes, having an open face with 
a hiuged cover and a holding pièce at one end for tolding the package, 
with an opening tlierein through which the matches may be ignited on 
the friction materlal of the package, while applied for and granted for 
broadening the claims of the original patent, is valid, as withln the in- 
vention described in the spécification, the essence of which is in the means 
for engaging and holding the exposed match comb; also held infringed. 

2. Patents <S=»136 — Reissues — Inadvektence or Mistake. 

The failure of a patentée to apply for claims sufflciently broad to cover 
hls invention, in the absence of any fraudulent intention, is an inadvert- 
ence or mistake, which will authorize a reissue. 

3. Patents <@=9l42 — Reissue — Acquiescexce in Rejection of Original 

Claims. 

The aequiescence by a patentée in the rejection of claims, which are for 
but a part of hls invention, does not estop him from obtaining by a re- 
issue claims for another and difCerent part. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; John Rellstab, Judge. 

Suit in equity by Samuel Robert, trading as the A. R. T. Manu- 
facturing Company, and Harold A. Dodge, against George Krementz 
trading as Krementz & Co. Decree for défendant, and complainants 
appeal. Reversed. 

For opinion below, see 232 Fed. 876. 

James H. Griffin, of New York City, for appellants. 
Seward Davis, of New York City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The bill charged infringement of 
claims 5 and 10 of Reissued Letters Patent No. 12,290 to H. A. Dodge 
for a match box. The District Court, while of opinion that infringe- 
ment must be found if the claims are valid, dismissed the bill on the 
ground that claims 5 and 10 of the reissue are substantially the same 
as rejected claims 1 and 2 of the application for the original patent 
(Sériai No. 162,236— Letters Patent No. 749,539); and that in ac- 
quiescing in their rejection from the original, the patentée is preclud- 
ed from asserting them in the reissue. 

As viewed by the District Court, the case does not présent the 
â=Ii'or otber casas née same topic & KEY-NUMBBîR In ail Key-Numbered Digesta £ Indexe» 
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broad question of "power to enlarge inadéquate claims by a reissue., but 
the more limited one of overcoming by a reissue the error oî ac- 
quiescing- in tlie décision of the Commissioner of Patents that the 
patentée was entitled only to a narrower claim." We are inclined to the 
opinion that the case présents both questions. The reissue was sought 
admittedly for the purpose of obtaining enlarged claims and was grant- 
ed with claims enlarged concededly for the purpose of awarding a 
patent commensurate with the invention, as stated by the Examiners- 
in-Chief when reversing on appeal the décision of the Examiner dis- 
allowing the claims. In order, therefore, to détermine the validity of 
the broad claims of the Reissued lyCtters Patent sued upon, we must 
first détermine whether they are for the invention of the original pat- 
ent. Powder Co. v. Powder Works, 98 U. S. 126; Topliff v. Topliff, 
infra. If they are, we may then détermine the questions upon which 
the case turned in the District Court, whether the rejected claims 
were similarly for the invention of the patent and were the same in 
scope as the reissue claims, and whether in acquiescing in their re- 
jection the patentée lost his right to a patent for his invention. We 
must therefore inquire into the character of the invention and into 
the scope of the claims rejected, accepted and reissued, with référence 
to the invention. 

[1] The invention of the patent is a match box, designed especial- 
ly to hold "book matches" or the familiar comb of paper safety match- 
es, and, because of its simplicity and cheapness, well adapted to ad- 
vertising purposes. Within its limited field the invention is a pioneer, 
as it appears to be the first box designed and used to hold book match- 
es, notwithstanding matches of that type had been extensively made 
and used for many years before the date of the patent. Its novelty 
cannot be questioned; its extensive use and popularity (being made 
by the million) argue its patentability. Topliff v. Topliff, 145 U. S. 
156, 12 Sup. Ct. 825, 36 L. Ed. 858; Neill v. Kinney, 239 Fed. 309, 
— C. C. A. — . 

The spécification of the original discloses a structure designed to 
hold matches of the comb type, and no other. It is preferably tapered 
so as to conform to the wedge shape of a match comb, and is çon- 
structed to engage the clip or base of the comb in a way to hold the 
comb in the box and leave exposed its strands of matches and fric- 
tionai surface. The engaging means or "holding pièce," as diagram- 
matically shown in the original, is a continuation of the métal back 
of the box turned over the front a short distance. Upon this spécifica- 
tion the patentée applied for the f ollowing claims : 

"1. A match box comprlslng a back, haying turned-up llps to afford slde and 
end portions for the body 'of the box, and havlng, Intégral with the end por- 
tion, a, turned-over holding pièce adapted to partly overlie a package of 
matcheg, and which holding-pièce is provided with an opening through which 
the matches rnay he ignited on the friction material of the package, sald box 
belng provided with a sultable lld. 

"2. A match box provided , with a hinged lld at one end and being formed 
deeper àt the end where thé lld Is hinged than at its opposite end, so as to 
be adapted to hold a package of paper matches, and the said box havlng at 
its end opposite the hinge of the Hd, a holding-pièce, as d, adapted ta 
partly overlie a package of matches eontalned by the box." 
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Thèse claims were cancelled on références (principally Mortimer, No. 
185,123 — 1876) showing match boxes designed not to carry match 
combs but to carry loose individual matches. Thèse boxes had a hold- 
ing-pièce in the sensé of a front high enough to hold the matches from 
toppling out, and not in the sensé of fastening or engaging the matches 
in die box. To meet thèse références the Patent Office canceled the 
original claims of the application and substituted for them claims of 
the patent, as f ollows : 

"1. A match box comprising a baek havlng turned-up lips to afford side 
and end portions for the body of the box, and havlng, intégral wlth the end 
portion, a turned-over holding pièce adapted to partly overlie a package of 
matches, sald holding-pièce having Us central portion open to. provide an 
aperture through which the matches may be ignited on the friction materlal 
of the package, and sald box belng provided wlth a sultable hlnged lld. 

"2. A match box provided wlth a hlnged lid at one end and belng formed 
deeper at the end where the lid is hlnged than at Its opposite end, so as to be 
adapted to hold a package of paper matches, and the sald box havlng, at Its 
end opposite the hinge of the lid, a holding-pièce, as d, adapted to partly overlie 
a package of matches contalned by the box, sald holdlng-plece havitig its oetv- 
tral portion eut away to provide an openlng through which the matches may be 
ignited on the friction materlal of the package." 

In this cancellation and substitution the patentée acquiesced. 

The only différence we discern between the two sets of claims is in 
the location of the opening in the holding-pièce through which matches 
may be ignited on the friction material of the comb; the original claims 
make no référence to its location, while the substituted claims prescribe 
a central location. 

The patentée soon realized that his claims did not cover his in- 
vention, so within less than two months from the grant of the patent 
he flled an application for reissue based up the spécification of the 
original patent, with amendments that did little more than emphasize 
the fact that the essence of the patent lay in the means for engaging 
and retaining the exposed match comb. Claims 1 and 2 of the ap- 
plication for reissue were the same as allowed claims 1 and 2 of the 
original, showing a holding-pièce with a central opening. Claims 3 
to 10 were new and broad. Claims S and 10 (the claims hère in is- 
sue) did not deal with and therefore were not limited to a holding- 
pièce with an opening, but concerned a match-retaining and engaging 
flange at one end of the box, permissibly extending from the sides, 
leaving the matches and frictional material exposed as before. They 
were: 

"5. A match box having a solld back, a turned'up end member rlgid there- 
•ivlth, two side members also rigid with sald back, substantlally the entlre 
front of said box belng open, a match retaining and engaging flange arranged 
near one end of the box to hold a package of matches exposed to vlew through 
the open front, and a cover pivoted to the box and arranged to cover the 
open front," 

'■10. A match box provided with a back, and end member and two side mem- 
"bers rigid and Intégral wlth sald back, substantlally the entlre front of sald 
box belng open, a cover hlnged near one end of the box, and means near the 
end of the box opposite the cover-hinge for engaging and retaining a comb 
of matches, whereby the entlre comb of matches is exposed when the cover Is 
opened and individual matches may be detached without disturbing the comb," 
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After varions amendments and much officiai correspondence, daims 
3 to 10 were rejected by the Examiner on the ground that certain of 
them were anticipated by prior patents, and certain others (interpreted 
in the light of the spécification) were the same in substance as the 
claims presented in the original application and rejected; and that 
there was no "inadvertence, accident or mistake" in securing the lim- 
ited original claims of the patent upon which an application for a re- 
issue of broader claims could be predicated. An appeal was taken, 
in which the Examiners-in-Chief reversed the entire décision of the 
Examiner upon reasoning that was exactly the opposite of his, and 
established the claims now contained in the Reissued Letters Patent. 
They stated that the Examiner, in finding there was no inadvertence 
in securing the original claims of the patent, was clearly in error, and 
held that none of the appealed claims is the same in scope as orig- 
inal claim 2 (and inferentially original claim 1). In so holding the 
Examiners-in-Chief said : 

"They are ail broader in some respects or narrower In others. • • • It 
is very apparent from a study of ail the références elted that while many of 
the features of the appellant's devlce are shown to be old, no one of them nor 
ail of them taken together is suffleient to antlclpate the appellant's' device. It 
is as far as this record shows, the first device In which a package or comb of 
matches can be conveniently held and used, and this is due to the features of 
the retaining ané engaçing means arrangea near one end of the hox and the 
front of the tjox heing open suhstantially its entire length. Eaeh of the claims 
now appealed contains thèse features." 

It should be kept in mind that an arrangement for holding a comb 
of matches in a box with its front open substantially its entire length 
to permit access to the comb, disengagement of matches and ignition 
on its friction pièce is the essence of the invention. The claims of the 
reissue were allowed by the Examiners-in-Chief on the ground that 
they were within this conception of the invention as disclosed by the 
original spécification. 

The law of reissue when within the invention is well settled. This 
court has said (Nu Bone Corset Co. v. Spirella Co., 183 Fed. 984, 985, 
106 C. C. A. 324, 325): 

"If a patentée discloses In hls spécification an Invention not sufficlenlly cov- 
ered by the claims of his patent, he may, if the lirmted oharacter of the claim 
is the resuit of inadvertence^ accident, or mistake, surrender his patent and 
apply for a reissue, with a claim or claims sufficiently definite and exact to 
cover the whole of his invention." 

This statement of the law is in harmony with the cases generally 
upon the subject of broadening claims bv patent reissues. The lead- 
ing case probably is Topliflf v. Toplifï, 145 U. S. 156, 164, 12 Sup. Ct. 
825, 831 (36 h. Ed. 658) in which the Suprême Court stated: 

"It may be regarded as the settled rule of this court that the power to 
reissue may be exercised when the patent is inoperative by reason of the 
fact that the spécification as originally drawn was defective or insufficlent, 
or the claims were narrower than the actual invention of the patentée, pro- 
vided the error has arisen from inadvertence or mistalîe, and the patentée is 
gullty of no fraud or déception; but that such reissues are subject to the 
foUowing qualifications: 

"First. That it shall be for the same invention as the original patent, as 
such invention appears from the spécification and claims of such original. 
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"Second. That due diligence must be exerclsed in discovering the mistake in 
the original patent, and that, if it be sought l'or the purpose of enlarging the 
cluùn, tho lapse of two years will ordlnarlly, though not always, be treated as 
évidence of un abandonment of the new matter to the public. * * « To 
hold that a ])atent can never be leissued for an enlarged elaim would be not 
only to override the obvions intent of the statute, but would operate in many 
cases with great hardship upon the patentée. * * « The object of the 
patent law is to seeure to invcntors a monoi)oly of what they bave actually 
invented or discovered, and it ought not to be defeated by a too strict and 
technical adhérence to the letter of the statute, or by the application of arti- 
ficial rules of interprétation." 

Testing the validity of reissue claims 5 and 10 by thèse rules of 
law, we find ourselves in full accord with the ruling of the Examiners- 
in-Chief. Thèse claims, though broader than the original and re- 
jected claims, are nevertheless for the invention shown in the original 
spécification. They would bave been quite as much in place in the 
original as in the reissue. The patentée thus met the first requisite 
for a valid reissue. Toplifï v. Toplifï, supra. Being entitled to a 
patent for his invention and having failed to obtain it by original, has 
the patentée donc anything which prevented him obtaining it by re- 
issue ? 

[2] There is no évidence that in making claims of the limited char- 
acter of the original, the patentée was actuated by fraud or déception, 
Toplifï V. Topliff, supra. There is évidence that on discovering his 
mistake of asking for claims narrower than his invention, he was 
abundantly diligent in attcmpting to rectify it by an application for 
reissue. Topliff v. Topliff, supra. There is no suggestion that rights 
of others had intervened between the grant of the patent and the 
application for reissue. Miller v. Brass Co., 104 U. S. 350, 26 L,. 
Ed. 783. Thus far the patentée conformed to the rules. Was the 
patentee's failure to apply for claims sufficiently broad to cover his 
invention an inadvertence or mistake within the meaning of the Re- 
issue Statute ? Upon this point it was said in Crown Cork & Seal Co. 
V. Aluminum Stopper Co., 108 Fed. 845, 853, 48 C. C. A. 72, 79: 

"A review of the earller décisions of the Suprême Court weuld seem to show 
that by 'defcctive or insufficieat spécifications' was ineant any failure either 
to describe or claim the complète invention upon which the application for the 
patent was founded, and that 'inadvertence or mistake' was used in antithesls 
to fraudulent intent, and that the right to reissue dépends upon any failure to 
xnake spécifications and claims legally adéquate to their purpose, If due to any 
cause except an intention to deeeive." 

In Toledo Computing Scale Co. v. Moneyweight Scale Co. (C. C.) 
178 Fed. 557, 559, the court said: 

"Mistake or inadvertence making a patent inoperative or invalld mny Ik> 
that of the patentée or his solicitor, either in preparing the spécification or 
claims. If the soliciter fails to understand and properly describe or claim 
the real invention, by making claims so broad as to be anticipated, or so nar- 
row as to be Inoperative, this is such mistake as to authorlze a reissue, If 
authorlzed on other grounds. Topliff v. Topliff." 

It has been generally held that inability of solicitors of a patentée 
to put claims into a form that covers the real invention constitutes 
a case of inadvertence authorizing a rcissue, and in such case the 
243 F.— 56 
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abandonment of such claims on their rejection by the Patent Office 
is not an abandonment of the invention and does not preclude a re- 
issiie and the substitution of claims which properly cover it. Toledo 
Computing Scale Co. v. Moneyweight Scale Co. (C. C.) 178 Fed. 557. 

This kind of mistake or inadvertence the patentée claims was made 
in his case. In this we agrée with him and with the Examiners-in- 
Chief. We are therefore of opinion that the patentée was entitled to 
a reissue, and that claims 5 and 10 of the reissue are valid— unless 
the patentée is estopped from asserting them because of his acquies- 
cence in the rejection of claims for the same invention and of similar 
scope when applying for his original patent. 

[3] Having determined that claims 5 and 10 of the reissue are for 
the invention of the patent, we must inquire whether rejected claims 
1 and 2 were also for the same invention, in order to décide the ques- 
tion of estoppel. 

The rule is well established that an inventor who acquiesces in the 
rejection by the Patent Office of his claim in one form and accepts 
a patent for the same thing but with the claim changed so as to cor- 
respond with the views of that office, is estopped to claim the benefit 
of the rejected claim. Morgan Envelope Co. v. Albany Paper Co., 
152 U. S. 425, 429, 14 Sup. Ct. 627, 38 h. Ed. 500; Leggett v. Avery, 
101 U. S. 256, 25 L. Ed. 865; Crawford v. Heysinger, 123 U. S. 
589, 606, 8 Sup. Ct. 399, 31 L. Ed. 269; Union Metallic Cartridge 
Co. V. United States Cartridge Co., 112 U. S. 624, 5 Sup. Ct. 475, 28 
h. Ed. 828; Phœnix Caster Co. v. Spiegel, 133 U. S. 360, 368, 10 
Sup. Ct. 409, 33 L. Ed. 663. But he is not estopped by his acquies- 
cence in the rejection of the claim asked for to make a claim by re- 
issue for sometiiing he had not asked for and which had not been re- 
f used by the Patent Office. ' 

Were rejected claims 1 and 2 for the same thing as reissue claims 
5 and 10? 

Claims 1 and 2 asi applied for in the original, dealt with a holding- 
pièce of the match box and were rejected upon références because they 
did not designate the location of an opening in the holding-pièce. 
SubstitUtéd claims 1 and 2 differed from rejected claims 1 and 2 by 
prescribing the location of the opening. None of thèse claims em- 
iDraced or emphasized the capital feature of the invention, which is a 
means to engage and firmly hold the match comb in a fashion which 
permits disengagement of single matches and ignition upon its fric- 
tion surface. The spécification of the original, however, was suffi- 
ciently broad to include this means ; yet the claims of the original, 
either rejected or substituted, were not sufficiently broad to cover it. 
Therefore what the patentée acquiesced in was the rejection of two 
claims dealing with a particular construction of a holding-pièce and 
opening. What he got were two claims dealing with the same hold- 
ing-pièce construction, but prescribing the location of the opening. 
He thus asked for and obtained claims for but a part of his inven- 
tion. It is now maintained that in accepting claims for only a part, 
he abandoned the balance. This we question. What the patentée, 
did (keeping always in mind the essence of his invention) was to dis- 
clOse his real invention and fail to claim it. Having ncver claimed his 
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real invention, he never abandoned it AU he abandoned by acquiesc- 
ing in the rejection of daims 1 and 2 of the original was the indefinite 
location of the ignition opening in a structure having a holding-pièce. 
In his application for reissue he did not ask for new claims covering 
this structure, but prayed for new claims covering the engaging means 
of his invention not covered either by rejected or substituted claims 
1 and 2 of the original. Thèse were allowed. We are of opinion that 
rejected claims 1 and 2 were for but a part of the patentee's inven- 
tion, and that reissue claims 5 and 10 are for another and différent 
part, and that in conséquence the patentée is not estopped from as- 
serting them as valid claims in a reissue. 

Having sustained the validity of claims 5 and 10 of the Reissued 
Letters Patent, we find them infringed. The motion to dismiss is 
without merit. 

The decree below is reversed. 



CHICAGO & A. RY. (X>. et al. v. PRESSED STEEL CAR CO. 

(Circuit Court of Appeals, Seventh Circuit. April 10, 1917. Rehearlng 
Denled May 24, 1917.) 

No. 2339. 

1. JUDOMINT ®=>570{5) JUDQintNT AS BAR— MaTTIRS C0NCI.T7DED. 

A decree of dlsmissal in a suit to restrain an action at law for want or 
equlty, on the ground that complalnant bas an adéquate remedy at law, 
aside from casée involving tltle to or possession of land, is not a bar to 
any défense in the action at law. 

2. Appeal and Ebbor «=»100S(2) — Kbtibw — Casbs Tbibd to Couet. 

In an action at law Involying the question of infringement of a patent, 
where there is no évidence of the prior art, and no extrlnsie évidence is 
necessary to explaln the respective structures, which, wlth thelr manner 
of opération, are plalnly shown and descrlbed in patents covering the same, 
the question of Infringement is one of law, and where the case is tried 
without a jury a gênerai fînding by the court is revlewable by the appel- 
late court on writ of error. 

8. Patents «=>129 — Ljcensk»— Eftbot as BeTOPPBL. 

In a suit upon a patent llcense contract, the prior art Is not admissible, 
either to show the Invalidity of the patent or to limlt the prima faci» 
scope of the claims, further than to make clear any amblguitles therein. 

4, Patents <3=3328 — iNPRiNaïifENT — Car Door Mkchanism. 

The Llndstrom & Streib patent. No. 791,348, for car door mechanlsm for 
closing and supportlng the hlnged doors of dump cars, clalm 13, which is 
for car door mechanlsm having a lifting shaft arranged to support the 
door "directly" when the door is ralsed, held infringed by the devlce of 
the Chrlstlanson patent, No. 828,458, which is the mechanical équivalent 
of that of Lindsftrom & Streib, and opérâtes in the same way, except that, 
when the door Is closed, It does not rest upon the shaft, but is held by a 
latch supported by the shaft. 

6. Patents <3=211(3) — Licenses — Effect as Estoppbl. 

A patent conveys nothing but a négative rlght of exclusion, and the ef- 
fect of a llcense thereunder as an estoppel does not dépend on user by the 
licensee of the devlce llcensed. 

In Error to the District Court of the United States for the East- 
«m Division of the Northern District of Illinois. 

•■B»For othtr c«>m (m umt toplc * KBT-NUMBBK lo ail K*7-Mumb*r*d Dlgeato & InAuw 
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Action at law by the Pressed Steel Car Company against the Chicago 
& Alton Railway Company and the Chicago & Alton Railroad Com- 
pany. Trial to court, and judgment for plaintiff, and défendants bring 
error. Affirmed. 

The case is thus stated by counsel for the railway companies, with slight 
changes : 

"Plaintiffs in error (défendants in the District Court, and liereinafter called 
défendants) were sued by défendant in error (hereinafter called plaintiflf) for 
.1!20,000 in royalties claimed to be due under a conti'act betweeu défendants 
and plaintiff covering the construction aud use of steel cars of the type known 
as gênerai service cars with drop bottom doors for dumping, by which défend- 
ants had agreed to pay to plaintiff the sum of $10 'for each car hereafter bullt 
or eaused to be built dnring the periwl of this contract by the railroad com- 
panies (except certain cars not hère in controversy) containing any of the de- 
signs or devices covered by patents now owned or controlled by said car Com- 
pany.' Judgment was entered below in favor of plaintiff and against défend- 
ants for S2O,0O0, with interest amounting to $6,.".0S.31, a total of $26,308.31, 
and défendants bring the cause hère by wrlt of error. 

"The évidence shows that the défendants purchased from the Standard Steel 
Car Company 2,000 cars of the 'gênerai service' type, the door-fasteniug ap])li- 
anve of vvhicli cars was constructed under the Christianson patent, No. 82.S,- 
458, owned by the Standard Company. The whole controversy between the 
plaintiff" and the défendants centers upon the question as to whether the means 
for holding thèse doors closed is identical with the means provided for in the 
lyindstrom & Streib patent No. 701,348, owned and controlled by the plaintiff. 

"There are other questions referred to in the évidence and raised b(>low by 
counsel, but the gist of the case is the simple proposition stated in the last 
foregoing paragraph. The Lindstrom & Streib patent shows, describes, and 
clainis as means for closing and supporting the hlnged doors of dump cars a 
rotatable and bodily movable or creeping shaft arrangea to roU laterally to- 
ward and under the doors and to support the doors directly, when raised, a 
lifting Chain being connected at one end to the shaft and at the other end to 
the door, so that when the shaft is rotated to wind the chain the pull of the 
Chain flrst raises the door and then pulls the shaft under the edge of the door 
whereby 'to support the door directly when the door Is raised,' as recited In 
claim 13 of said patent. 

"The défendants' car door mechanism comprises a rotatable shaft mounted 
In fixed bearings and having no bodily or latéral movement, to which one end 
of a lifting chain is connected, the other end of the chain being connected to 
a sliding boit or latch mounted In ways on the door, so that when the shaft la 
rotated to wind the chain the pull of the chain flrst raises the door and then 
pulls the latch out over the shaft, whereby the door is supported Indirectly 
upon the shaft through the médium of the latch. If thèse constructions are 
alike, and both covered by the Lindstrom & Streib patent, the plaintiff is en- 
titled to its royalties. If they are différent, the défendants are entitled to 
reversai of the judgment below. 

"(1) Plaintiff contends that the défendants cannot présent a défense to thla 
suit, for the reason that ail matters in controversy bave been adjudicated by 
the judgment of this court [without opinion], afflrming the order of the Dis- 
trict Court in the case of Chicago & Alton Kailroad Company v. Pressed Steel 
Car Company No. 2095 (referred to herein as the equity suit), the record in 
which is a physlcal exhibit in this case. (2) Plaintiff contends that the Lind- 
strom & Streib patent covers the mechanism used by the défendants in the cars 
in question. (3) Plaintiff contends that défendants cannot use the prlor art to 
show the scope of the Lindstrom & Streib patent, notwithstanding plaintiff 
Insisted on referring to the prior art to show the improvement thereover made 
by Lindstrom & Streib, and also insisted that it Is entitled to invoke the doc- 
trine of mechanlcal équivalents and to explaln the scope of its claims in the 
light of the prior art. (4) Plaintiff contends that the gênerai lindlng of fact 
in the decree leaves nothing for the court to revlew. 

"(1) Défendants Insist that the decree dlsmlssing the equity suit for want 
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of equity did not in any maniier adjudicate the claims in controversy in tliis 
lawsnlt.' (2) Défendants daim tliat tlie devices and mechanisms used on tlie 
cars in question do not employ the invention eovered by tlie Lindstrom & Streib 
patent. ('■',) Défendants elaini tliat, without référence to tlie prior art, it is 
olear tiiat défendants' cars do not invade plaintiff's patent ; but défendants eon- 
tend that tbe testimonv offered by the défendants with respect to the state of 
the art prior to the Lindstrom & Streib invention was compétent and admissi- 
ble to sliow vvhat the patentées meant to claim and the government to allow, 
also to clear the anibigully riiised by plaintiff's claim that 'direct' meaus 'indi- 
rect,' and also to meet phiintifC's contention as to équivalents. (4) Défend- 
ants further cl-aim that the gênerai fluding of fact contained in the judgment 
may be rwiewed on this writ of error, because the questions presented are 
matters of law and not of fact." 

The District Court held that the equity decree was not an adjudication of 
the soit, and that plaintlff was entitled-to judgment. The equity record was 
struck ont, as well as ail évidence referring to the prior art. It further ap- 
pears that on May 30, 1905, tliere was Issued to the plaintifC, upon an applica- 
tion of Lindstrom & Streib, thé patent above referred to, Xo. 791.348, for car 
door luechanism. Being the owner of this grant plalntiff made with défend- 
ants tîie contract in suit, dated ^"ovember 1, 1905. in which it was agreed fhat 
défendants were licensed to use freight cars coutaining "the designs and de- 
vices eovered l)y patents now owiied and eontrolled * "* "* " by plaintlff. 
for a rovaltv of $10 per car. During the perlod eovered by the contract dé- 
fendants ixiught and used 2,000 cars eciuipped with the car door mechanism of 
the ("hristianson patent of Angust 14, 1906, No. 828,4.")8. and refused to pay 
royalty on thèse cars upon the theory that they had not used the subject- 
niàtter of Lindstrom & Streib, and hence were not liable on their contract. 

Charles C. Lintliicum and John D. Black, both of Chicago, 111., for 
plaintiffs in error. 

Lewis H. Freedman and Alfred W. Kiddle, both of New York City, 
and Andrew R. Sherifif, of Chicago, 111., for défendant in error. 

Before MACK and EVANS, Circuit Judges, and SANBORN, Dis- 
trict Judge. 

SANBORN, District Judge (after stating the facts as above). The 
questions presented are substantially as stated above, and may be thus 
restated : Is the equity decree, dismissing the bill for want of equity 
and because défendants therein (plaintiffs hère) had an adéquate rem- 
edy at law, an estoppel in this case, sufficient to support the judgment 
sought to be reviewed? Does the gênerai finding of fact in the judg- 
ment prevent a review on this writ of error? Was proof of the prior 
art admissible either (1) because the Lindstrom & Streib patent refers 
to the prior art ; or (2) because the words "arranged to support the 
door directly" in claim 13 are ambiguous; or (3) because there has 
been no user or enjoyment under the patent in suit, as claimed in 
the brief or amicus curiœ ? Did défendants use the mechanism of the 
patent in suit, and should the judgment therefore be affirmed? 

[1] l. Is the equity decree an estoppel? The bill in equity was 
flled to restrain this suit at law because the contract was alleged 
fraudulent, that there was no contract, that it is unconscionable, and 
to avoid multiplicity of suits. The court held there was no fraud or 
imposition, and that the contract would not be set aside as improvident, 
or because there was appréhension of embarrassment or loss thereun- 
der, and that as to the question of validity there was a full, adéquate, 
and complète remedy at law by an action for royalty, such as this 
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one is. The suit was accordingly dismissed for want of equity. It is 
évident that the matters in dispute hère were neither litigated in the 
equity suit, nor could hâve been. It is a gênerai rule that a decree 
of dismissal in a suit to restrain an action at law is not an adjudication 
in the latter, because the very foundation of the equity decree is that 
the remedy at law is adéquate and ample. Grand Pacific Hôtel Co. 
V. Pinkerton, 118 111. App. 89; Id., 217 III. 61, 75 N. E. 427; Lundy 
V. Mason, 174 111. 505, 51 N. E. 614. Equity had no jurisdiction, and 
the bill was therefore dismissed. This was an affirmance of the right 
to bring this suit, rather than a judgment disposing of it. Richards v. 
L. S. & M. S. R. Co., 124 111. 516, 16 N. E. 909. Sb the only question 
is whether défendant at law, by bringing suit in equity to restrain the 
former on the ground that he has an équitable défense not available 
at law, admits that he has no légal défense, and therefore tacitly con- 
fesses judgment in the suit at law. Such authority as has been found 
seems to show that a decree of dismissal in the equity suit, to the 
efïect that complainant has an adéquate remedy at law, is not a bar 
to any défense at law, which was not decided in equity, and could not 
have been there decided because the remedy at law was deemed adé- 
quate. Grand Pacific Hôtel Co. v. Pinkerton, 118 111. App. 89; Id., 
217 m. 61, 75 N. E. 427; Lundy v. Mason, 174 111. 505, 51 N. E. 614; 
Richards v. L. S. & M. S. R. Co., 124 111. 516, 16 N. Ë. 909. An ex- 
amination of many cases of bills dismissed for adéquate remedy at 
law discloses no trace of any practice requiring défendant in a bill to- 
restrain a suit at law either to admit that he had no défense at law or 
to confess judgment at law, except a former practice in cases involving 
land titles. If a bill to restrain an ejectment suit on the ground of an 
équitable défense not available at law is filed, it has been held that com- 
plainant (défendant at law) must confess judgment in the ejectment 
suit, because otherwise, even if he failed, and the equity court sustained 
the légal title in défendant, the latter could not get possession with- 
out prosecuting his ejectment. Daniell's Chancery, 1624; Turner v. 
American Baptist Missionary Union, 5 McL. 344, 24 Fed. Cas. No. 
14,251 ; Mathews v. Douglass, 1 Cooke (Tenu.) 136, Fed. Cas. No. 
9,276 ; Trousdale v. Maxwell, 6 Lea (Tenn.) 161 ; Henry v. Tupper, 
27 Vt. 5 18. One of the many cases where a bill was dismissed for adé- 
quate remedy at law, and the suit sought to be restrained was tried 
on its merits, is Grand Chute v. Winegar, 15 Wall. 355, 21 L. Ed. 170 
(at law), and 15 Wall. 373, 21 L. Ed. 174 (in equity), an action on mu- 
nicipal bonds. Patterson v. Turner, 62 Ga. 674, and Ham v. Schuy- 
1er, 2 John. Ch. (N. Y.) 140, are directly in favor of défendants. The 
question is no longer of much importance since the act of 1915, allow- 
ing équitable défenses in actions at law. Section 274b, Judicial Code, 
U. S. Comp. Stats. § 1251b, 38 Stat. 956. The rule of practice refer- 
red to has not been applied to cases other than those involving land 
title or possession. Plainti£fs in error, therefore, did not admit liabil- 
ity in this suit by bringing the equity action, and the decree therein 
is not an estoppel in this proceeding. 

[2] 2. Does the gênerai finding prevent a review of the judgment? 
The case having been tried by the court pursuant to a written waiver 
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of jury trial, and the finding he'mg a gênerai one, no disputed question 
of fact is now subject to review. St. Louis v. Western Union Tel. 
Co., 166 U. S. 388, 17 Sup. Ct. 608, 41 L. Ed. 1044. If, therefore the 
question whetlier défendants used the Lindstrom & Streib invention 
on the 2,000 cars was one of fact the judgment must be affirmed. In- 
fringement is sometimes a question of fact, of law, or mixed law and 
fact, depending entirely upon the condition of the proofs. In most 
cases the question is one of fact, and if the case is tried by jury it is 
error for the court to direct a peremptory verdict. Coupe v. Royer, 
155 U. S. 565, 578, 15 Sup. Ct. 199, 39 L. Ed. 263, 268. But where no 
évidence of prior art, or extrinsic évidence to explain the respective 
structures, is necessary the question is one of law, and the trial judge 
is authorized to direct a verdict. Singer Mfg. Co. v. Cramer, 192 U. 
S. 265, 24 Sup. Ct. 291, 48 L. Ed. 437. We think this case is controlled 
by the latter décision. Ail évidence of the prior art was struck out, 
and the structures of the Lindstrom & Streib and Christianson pat- 
ents are so plainly described and illustrated in the descriptions and 
drawings that no other proof is necessary to afïord clear appréhen- 
sion of their construction and mode of opération. The question of 
similarity of the two structures is therefore one of law, not foreclosed 
by the gênerai finding. 

[3] 3. Was the prior art admissible, and did défendants use the li- 
censed structure ? In this circuit it is settled law that in a suit upon 
a patent hcense contract the prior art is not admissible, either to Hmit 
the prima facie scope of the claims or to show their invalidity. This 
statement of the law is based upon the principle of estoppel by contract ; 
estoppel by deed or writing, not by conduct. Siemens-Halske Elec. Co. 
V. Duncan Elec. Co., 142 Fed. 157, 73 C. C. A. 375. The rule in this 
circuit was first stated in 1886 by Judge Blodgett, in Pope Mfg. Co. v. 
Owsley (C. C.) 27 Fed. 100, and the làtest case in this court is Indiana 
Mfg. Cô. V. J. I. Case Threshing Machine Co., 154 Fed. 365, 83 C. C. 
A. 343, although others recognize the rule, such as Macey Co. v. Globe- 
Wernicke Co., 180 Fed. 401, 103 C. C. A. 547. There is an exception 
to the rule where the claim relied on is arnbiguous on its face, ex- 
plained by Judge Baker in the Siemens-Halske Case: 

"In our judgment the reason of tlie case leads to the conclusion that, be- 
tween contra ctlng parties extraneous évidence is Inadmissible If there is no 
ambiîîuity oramcertainty In the language of the description and claims, and 
that, if there is uncertainty, outslde évidence is admissible only to maUe clear 
what the applieant meantto, claim and the goternment to allow, and not for 
the purpose of showing even in the sliglitest degree that the applieant had no 
right to claim and that the government was improvldent in allowltig what was 
in tact clalmed and allowed." 

[4] Both parties insist that there is no ambiguity, but each construes 
the claims differently. Claim 13, chiefly relied on, reads : 

"Car door mechanism havlng a lifting shaft arranged to support the door 
directly when the door is raised, and a llexlble connection between the shaft 
and door." 

It is insisted by défendants that the use of the word "directly" clearly 
means that the door support must be immediately beneath it, while 
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in the Christianson patent the sliaft directly supports a latch attached 
to the door, thus indirectly supporting the door. Défendants further 
daim that plaintiff has introduced uncertainty by asserting that claim 
13 means just the same as if the word were omitted, or "indirectly" 
substituted. So it is claimed that the prior art is admissible to clear 
up an ambiguity having no real existence, dwelling only in the imagi- 
nation of défendants' counsel. For better understanding the designs 
of the two patents, Lindstrom & Streib and Christianson, are hère in- 
troduced. 

LiNDSTROM & Streib. 










Christianson. 








•Jfi 
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It will be seen that in one the shaft 5 slides or creeps back and forth 
as the door lowers and raises, and when the door is closed is beneath 
the shoe 15, which is rigidly attached to the under edge of the door. 
In the other the shaft is immovable, and supports the sHding or creep- 
ing latch 2. In one the shaft moves back and forth and in the other 
the latch, so if it were net for the word "directly" in daim 13 there 
vvould be no dilhculty whatever in concluding that the two devices are 
absolute mechanical équivalents. 

The prior art which was offered, and later struck from the record, 
is claimed to show the following: 

"1. Door supiiortcrt bv tlic wiiidiiig or lifting chains, as represented in Lip- 
scliutz, No. 750,670. 

"2. Doors suppoi'ted by tbe Urtliig !<haft throiisli interniediate meaiis con- 
iiecting the shaft and the dooi's. as l'eiiresentcd in Simonton, 616.811, Simon- 
ton, 600,100, and Bellows, 6i):i,218. 

"S. Doors supported by bolts or latclies operated \iy means other tliai» the 
winding shaft, as représentée! in Sinions, .>j4,.5S4. Campbell et al., .598,136, 
Ilager, 674..H57, Hunson. 720,21.5, and Swanson, 727,487. 

"4. Doors supported by liolts or latches or)eruted by the wiudlng shaft or 
chain as represented in Bellows. t)44,890, an<l in the defendaufs construction 
bullt under Christlanson, S2S.4.5S. 

•'.ô. Doors suiii)orted direc'tly by the shaft, as represented in Becker, 76.'5,841, 
in Caswell, 80(i..'{94, and in the Dindstroni & Streib patent in suit." 

Thèse prior patents, it is said, show why the word "directly" was 
used in claim 13, to distinguish between the fourth and fifth types, and 
liiTiit the claim to those constructions in which the shaft supports the 
door without the use of any médium, such as the latch. Therefore, it 
is insisted, the claim is clear, and excludes défendants' construction ; 
but, if by any possibility the word introduces uncertainty, the prior art 
clears it up, and shows that défendants did not use the Lindstrom & 
Streib conception. 

The technical force of this argument is évident, but we think, since 
the validity of the claim is necessarily conceded, absolutely unlimited in 
its prima facie scope by the prior art, Ihe two constructions must be 
regarded as équivalent in ail respects. One slides the support and the 
other the thing supported, obviously a mère mechanical interchange ; 
as défendants' counsel said (in another connection), the two are 
twin brothers. Tlie purjjose of Lindstrom & Streib was to securehr 
support a car bottom door by means of the shaft used to open and 
close the door. This means and opération are adinittedly novel and 
usefuî, without any anticipation wliatever. The estoppel supplies ail 
thèse éléments, in this situation it is plain that défendants use like 
means and opération and get the same resuit. 

[5] An interesting brief, very carefuUy prepared, was by leave of 
court filed by George Adams Ellis as amicus curiœ. Stated very briefly, 
his argument is that because défendants hâve never entered into pos- 
session or made use of the Lindstrom & Streib patent, or of the de- 
signs and devices covered thereby, there is no estoppel. The argu- 
ment dépends on the assumption that licenses of real estate and patent 
rights, and the principles of estoppel in real estate and patent cases, are 
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entirely similar, the estoppel in each depending on actual use of the 
thing licensed. Since we think that real estate and patent transfers 
stand on différent grounds, a synopsis of the argument would hardly 
be justified hère. 

As already stated, estoppel by patent license is by deed, and does 
not dépend on user of the device licensed. It is most clearly shown, 
in plaintifï's brief in reply to Mr. Ellis, that a patent conveys nothing 
but a négative right of exclusion. It is the right to exclude others, but 
not the natural right to make, use, and sell, which the patentée ob- 
tains from his gênerai ownership of the materials employed, not from 
the govemment. So the licensee does not obtain this right to make,. 
use, and sell from the license, but only immunity from suit by the li- 
censor. Paper Bag Case, 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 
1122; Hartman v. John D. Park & Sons (C. C.) 145 Ped. 358, 364. 
A license passes nothing, but only makes something lawf ul which would 
hâve been unlawful without it. Even a patent assignment créâtes 
merely an immunity, and the right to exclude others. Hence a licensee 
under a patent does not enter into or use any property transferred, so 
that real estate and patent licenses are in this respect properly dis- 
tinguished. 

The fact, therefore, that défendants never intentionally used the 
Lindstrom & Streib devices, and made no use of that licensed inven- 
tion other than by the purchase and use of the cars in suit, is, we think, 
of no materiality in the case. 

The judgment is affirmed. 



QENNERT T. BURKE ft JAME3 891 

GENNBRT et aL v. BUBKB & JAMES, Inc, 

(arcult Court of Appeals, Second Circuit May 8, 1917.) 

No. 213. 

Patbnts €=9328 — Invention — Flash-Light Apparatds. 

The MlUs patent, No. 676,545, for a flash-light apparatus, held vold for 
lack of invention, in View of tlie prier art. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Gustav C. Gennert and others against Burke & 
James, Incorporated. Decree for défendant, and complainants appeal. 
Affirmed. 

S'ee, also (D. C.) 231 Fed. 998. 

The défendant is a corporation organized and existing under the 
laws of the state of Illinois. The suit is brought to restrain the alleged 
infringement of letters patent No. 676,545 and for an accounting and 
damages. The court below held the patent was not valid and dismissed 
the bill. The patent issued on June 18, 1901, to Charles Mills, a sub- 
ject of Great Britain residing in New York City, and ail the right, title, 
and interests in the said letters patent, and in the invention therein 
described became vested by assignment in the plaintiff prior to the fil- 
ing of his complaint. 

C. P. Goepel, of New York City, for appellants. 
Clifïord E. Dunn, of New York City, and Rudolph William Lotz, 
of Chicago, 111., for appellee. 

Bef ore COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The patent in suit is for improvements 
in flash-light apparatus. The patentée declared in his spécifications that 
his invention — 

"consista in a cheap, simple, and reliable apparatus for produclng flash 
llghts for photographie purposes, such as photographlng interiors and making 
plctures at night." 

The patent con tains six daims, but only 1, 2, and 4 are in suit. Claim 
1 reads as f ollows : 

"In a flash-light apparatus, the coœbinatlon of a suitable support, a pan, an 
anvil or firing pin arranged on one side of the pan, and a hammer arranged 
on the opposite side of the pan and adapted to co-operate with the pin to 
explode a percussion cap." 

Qaim 2 reads as f ollows : 

"In a flash-light apparatus, the comblnation wlth a suitable support, a pan, 
a firing pin, a hammer arranged to co-operate wlth the pin to explode a 
cap arranged between the pin and hammer, a spring for throwlng the hammer, 
and a trigger arranged to hold the hammer temporarily away from the firing 
pin." 

■^saTot otber cmm ■«• aam» topic & KBT-KUMBER In aU Key-Numbered Dlgest< & IndsxM 
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Claim 4 reads as f ollovvs : 

"In a flash-light apparatus, tlie coinWnation, with a powder réceptacle, of a 
firlng pin extending hito said reœptacle, a haiimier arrangea to cooperate 
with the firing pin to explotîe a cap plaeed betvveen sald pin and a wall ot 
the powder réceptacle, a spring for throwing the liammer towurd the pin, and 
a trigg-er for holding' the hammer away from the pin." 

The drawings and spécification of the patent in suit show a pan on 
a suitable support, with an anvil arranged above or on one side of the 
pan and the hammer arranged below the pan or on the opposite side 
thereof, and adapted to co-operate with the anvil or pin to explode a 
percussion cap. But the claims do not specify that a firing pin should 
be above the pan and the hammer' should be below. It is, however, 
argued that when claim 1 is read we find therein the requirement that 
a firing pin must be arranged "'on one side of the pan" ; that this 
means that this pan is the pan of the spécification, namely a horizontal 
pan, as this is the only kind described therein, and which must be held 
horizontal, because otherwise the powder would not remain on it, but 
would fall ofï; that hence this claim requires that the anvil or firing 
pin must be that kind of an anvil or pin arranged as shown in the de- 
scription and drawings, namely, an anvil or firing pin arranged above 
the cap and above the pan, and the hammer must be arranged below the 
pan, so as to carry out the co-operative law underlying the spécifica- 
tion. 

The invention described and claimed in the patent comprises a long, 
narrow, open pan, -wdiich is adapted to receive the flash powder, which 
is spread out over a considérable area of the pan. This pan is mounted 
in its horizontal position upon a standard which is adapted to be se- 
cured to a table or other support, and which is equipped with mechan- 
ism for exploding a percussion cap for igniting the flash powder. This 
pan is reinforced by means of a wooden strip 9 along the bottom, so 
as to give it rigidity, This exploding mechanism consists of a firing pin 
Jl disposed above the pan and between the lower end of which and 
the pan the percussion cap is adapted to be received. Pivotally mount- 
ed on the standard below the pan is a hammer IS which carries a pro- 
jection 14 adapted to strike the lower face of the pan opposite the 
point of the firing pin 11 for exploding the cap between the pan and 
the firing pin. The hammer is actuated by means of the tension spring 
17 secured to one end of the hammer and to the standard 5, and serves 
to nornially hold the projection I4 in engagement with the lower face 
of the pan 1. Pivotally mounted on the standard is a trigger 1,9, which 
is adapted to engage a projection 18 on the hammer for holding the 
latter away from the pan in the position shown in Fig. 2. A cord 21 
attached to the trigger 19 serves to enable the latter to> be drawn out of 
engagement with the hammer, whereupon the latter Aies up and strikes 
the pan, thus driving the firing pin into the cap and exploding the 
latter. The flame from the cap ignites the powder on the pan, with 
the usual well-known resuit. 

It is admitted that the patentee's device is a very simple one, but it 
was empliasized in the argument in this court that the device embodies 
two fundaniental scientific considérations, which are not simple or 
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obvious. The first of thèse considérations set forth is that the anvil 
or firing pin 11 and the cap 12 are placed upon the upper or same side 
of the pan upon which the flash-Hght powder is heaped, so that both 
the firing pin and the cap are in direct contact with the flash-light 
powder, and are "immersed" in the flash-light powder. The spark 
emitted by the cap is, theref ore, directly communicated to the flash-light 
powder, which insures a rapid and reliable ignition. When the cap is 
exploded, the flash travels to the sides of the firing pin, and then up- 
wardly. The location of the firing pin spreads out the heated gases 
generated by the percussion of the cap, so that thèse heated gases act 
upwardly upon a ring of the particles of the powder. 

The second considération set forth is that, since the hammer IJ^ is 
below the pan 1, the upward blow of the hammer, which explodes the 
cap, also simultaneously jars the pan, and throws the flash-light pow- 
der upward and away from the pan. The feeble flash or explosion 
of the weak caps that are used is communicated to the flash-light pow- 
der under such circumstances as utilizes the entire explosive effect of 
the cap; the flash-light powder is in such a condition that it readily 
secures oxygen from the atmosphère and ensures a reliable ignition. 
"In other words," counsel says in his brief, "the upwardly moving 
hammer of the patent structure strikes the résilient and slightly de- 
pressed pan and jars it, and throws the powder upwardly, it séparâtes 
the compact pile of powder placed upon the pan into upwardly moving 
and widely separated particles, so that each particle is freely exposed 
to the air, and is thrown above the percussion cap simultaneously with 
its explosion. The flash of the cap is prevented from moving down- 
wardly because of the closed structure of the pan." 

Because of this law of opération it is said that the structure of the 
patent in suit can use commercially pure magnésium powder, which is 
unquestionably the saf est, as it is not explosive, but simply burns. The 
resuit is an instantaneous and brilliant flash, and there is no danger 
of the ignition being delayed, which would be a source of uncertainty 
and accident. On the argument great importance was attached to the 
use of pure magnésium, instead of the other kind of flash-light pow- 
ders, which consist of a mixture of magnésium powder with chemicals 
of an explosive nature, such as potassium chlorate. The argument is 
that the upward blow of the hammer serves to shake up the powder on 
the pan and promote combustion thereof , on the theory that more air 
will be commingled with the powder by this shaking or loosening up 
action. The importance of the flat pan is said to be that the magnésium 
can be spread out over a large area of surface very thinly, thus giving 
ready access to air to supply ample ox}'gen for promoting combustion. 
Whether a like resuit was secured in any of the patents of the prior 
art will presently appear. 

The défendant, however, dénies that the upward blow against the 
pan will produce the resuit claimed. The reason given is that the blow 
is delivered so near to the point of connection of the pan with the 
standard and is so localized that it cannot possibly serve to shake up 
the whole pan, to produce the alleged novel resuit upon which the 
complainant chiefly relies as the principal novel feature of the patent. 
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If that is the patent's principal novel feature, it îs strange that the 
patentée made no référence to it in his spécification. The patent is 
silent as to any advantage arising f rom the upward blow, and this char- 
acteristic is in no way claimed, and if the purpose of constructing the 
pan flat was to permit the magnésium to be spread out over a large 
area of surface thinly, so as to give ready access to air and supply 
ample oxygen for combustion, it is difficult to understand why the 
spécification made no allusion thereto. 

There were six patents introduced in évidence by défendant to in- 
validate the patent in suit, but we find it necessary to refer to only one 
of them. The King patent was issued November 28, 1899, and is let- 
ters patent No. 637,800. The invention, the spécification states, relates 
to improvements in devices for producing flash lights for photographie 
purposes. 

"The object of the Invention Is to provide a simple, efllclent, and com- 
pact devlce capable of use by a photographer or an amateur and convenlently 
carried vpith the small or folding caméras now In such common use, so that a 
flash light may be convenlently utillzed by the amateur photographer almost 
anywhere." 

The réceptacle which holds the flash light is termed a "trough," and 
is shaped like a diminutive brick hod, which is made of a thin sheet of 
métal. On the corner of the trough is a perforation of sufficient size 
for the introduction of a match. On the transverse end of the trough 
is secured a spring. A trigger is provided, which is adapted to swing 
up and engage the spring. A match or "other percussion material" 
being inserted in the aperture, the spring snaps against the end of the 
material inserted and drives it against the head of a screw, which serves 
as an anvil, and the concussion causes the same to ignite firing powder. 
In his spécification King states that : 

"It Is needless to remark that another projection than the head of the 
screw F might be provided as an anvil for explodlng the match, and, for that 
matter, any percussion devlce, such as a paper cap, might be used in that posi- 
tion, and a pin, like the stem of the match 1, be provided for firing the 
same, which would be a mère équivalent." 

The only différence between the King patent and the patent in suit 
is that in the latter the blow of the hammer is in a direction perpendicu- 
lar to the powder-supporting surface, or pan bottom, while in the for- 
mer the blow is administered longitudinally of the pan. In the King 
patent the firing pin and the hammer are both above the pan, and the 
firing pin is at one side of the cap, and the pan itself is not struck 
upwardly, nor is it resiliently depressed. 

Counsel for complainant argued that the blow of the hammer could 
not, therefore, stoke or agitate the powder, or throw it upwardly, so 
as to cause the particles of the powder to be widely separated from 
each other, and thus be capable of ready ignition. The resuit it is 
claimed is an unfavorable condition for reliable ignition, magnésium 
requiring a considérable amount of air, and if a large amount of pow- 
der should be used the spark produced by the percussion cap would be 
smothered by the superimposed powder, as it would not be agitated or 
stoked or thrown upwardly by the blow of the hammer, and if the 
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powder should be laid in a thin quantity, so as to be below the spot of 
the explosive material in the cap, the upward part of the flash of the 
cap would not inf ringe upon any of the powder, so that a great part of 
the igniting efïect would be lost. 

In the Mills structure of the patent in suit, the argument is the mag- 
nésium powder can be laid in a thick heap over the cap if a brilliant 
flash be desired, for the upward blow of the hammer would throw the 
heap of powder upward and separate the particles, and the entire flash 
of the cap be utilized, because the powder is thrown above the cap, and 
the flash of the cap is spread to the sides of the firing pin. 

But this argument overlooks the fact that in the King patent, if it is 
desired to produce a light of considérable duration, the trough or pan 
can be lengthened by telescopic sections, which are adapted to slip onto 
the main part of the trough and lengthen the same indefînitely, so 
that the pan can be extended a number of inches, or several f eet, for 
that matter. So that, while the pan of the King patent is not flat, but 
long and narrow, it allows the powder to be spread out in a thin line 
for proper combustion. 

The real and only difiference we discover between the device of the 
patent in suit and that of the King patent is, as we hâve stated, in the 
direction of the blow of the hammer. If the fact be disregarded that 
the patentée of the Mills patent did not claim as a feature of his patent 
the advantage of the jar which an upward blow afïorded, it neverthe- 
less seems to this court that the patent cannot be sustained, The modi- 
fication of the King device, so that the blow should be administered 
upwardly, instead of longitudinally, involved simply ordinary mechani- 
cal skill. 

For that reason the decree is afïirmed. 



KALAMAZOO LOOSE-LEAF BINDER CO. v. PROUDFIT LOOSE-LEAF 

CO. et al. 

(Circuit Court of Appeals, Slxth Circuit. June 30, 1917.) 

No. 3026. 

1. Patents <S=>328 — Infringemeîjt— Loose-Leaf Bindee. 

The Bushong patent, No. 941,757, for a loose-leaf binder, as limlted by 
prior décisions, held not infringed by a modlfled structure of défendant. 

2. Patents ®=>321 — Surrs roB Infringement — Pboceedings Afteb Inteb- 

LOCUTOET DECEEE— DISCRETIONAEY POWEBS OF CoURT. 

After an interlocutory decree in an infringement suit construlng the 
patent, adjudging its validity and Infringement and granting an injunc-> 
tion and accounting has been affirmed on appeal, the court bas jurlsdiction 
In connection with the accounting and before final decree to consider a 
modifled structure presented by défendant, and may in its discrétion ad- 
judge that such structure does not infringe and that such modification of 
the infringlng structures will take them out of the opération of the in- 
Junction; and such practice, involving no modification of the decree af- 
firmed, where the matter can be fuUy determlned on the record made 
without injustice to complainant, is proper and to be commended as short- 
ening the litigation and lessening expense. 

A=>For otber cases sc« same tapie & KEY-NUMBER in ail Kejr-Numbered Digests & iDdezoa 
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Appeal from the District Court of the United States for the Western 
District of Michigan ; Clarencc W. Sessions, Judge. 

Suit in equity by the Kalamazoo Loose-Leaf Binder Company 
against the Proudfit Loose-Leaf Company and William S. Proudfit, 
Jr. From an order made on accounting, complainant appeals. Af- 
firmed. 

Otis A. Earl, of Kalamazoo, Mich., for appellant. 

Cyrus W. Rice, of Grand Rapids, Mich., and James M. Proudfit, of 
Chicago, 111., for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOIvLISTER, District Judge. 

KNAPPEN, Circuit Judge. This appeal grows out of this situa- 
tion: 

In a suit for infringement of three patents to Bushong on loose- 
leaf binders, the District Court found claims 13, 15, and 16 of pat- 
ent No. 941,757 valid and infringed, and entered the usual interlocu- 
tory decree for injunction and accounting. The decree of the Dis- 
trict Court as respects this patent was aiïirmed by this court. Proud- 
fit Loose-L,eaf Co. v. Kalamazoo Loose-Leaf Binder Co., 230 Fed. 
120, 144 C. C. A. 418. Neither of the other two patents is involved 
hère, and the provisions of the decree respecting them are immaterial. 

In the progress of the accounting had under the mandate of this 
court, defendaiits presented to the District Court a modified structure 
which they desired to manufacture and to substitute for the infring- 
ing devices, asking the court to détermine whether such modified struc- 
ture infringed the claims in question. The plaintiff objected to the 
form of the proceeding and to the jurisdiction of the court in that re- 
gard. The court overruled the objections, and after hearing the par- 
ties held that the modified binder presented did not infringe any of 
the patent claims in question, and that the injunction and decree 
would not be violated by its manufacture and sale and the reconstruc- 
tion or remodeling of présent infringing binders so as to make them 
conform thereto. This appeal is from that order; 

[1] Assuming for the présent that the district judge had jurisdic- 
tion to pass upon the question whether the modified binder infringes, 
and that such jurisdiction was invoked by proper procédure, we hâve 
no difiSculty in agreeing with thei conclusion of the district judge up- 
on the question of infringement. Claim 13 of the patent involved 
reads thus: 

"13. In a loose-leaf binder, the combinatlon of a pair of swinging covers, one 
of which Is provided wlth an internai recess or chambér, blndlng strlps to 
whlch the loose leaves are secured extendlng between the covers, and adjust- 
ing meehanism for thé strlps sltuated wlthln sald recess or chamber In the 
cover, and arranged to 6e operated from outside ot the chamber without open- 
ing or unoovering the same." 

Claim 15 difFers front claim 13 only in substituting "adjusting 
scrèw" for "adjusting meehanism" and in substituting for the last 
clause (which we hâve italicized) the words "and adapted to be manip- 
ulated from without the same by means of a key." Claim 16 differs 
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appreciably from claim 13 only in substituting for the last clause of 
the claim the words "adapted to be operated by means of a key with- 
out opening or uncovering the chamber." 

In sustaining the validity of thèse claims, the district judge held 
that: 

"The vital aad novel feature of the invention embodied In each of the three 
claims in suit is the means for operatlng and the opération of the adjusting 
mechanism, contained within the chamber of the cover, from without the 
cover, and without opening or uncovering the chamber." 

This construction was, if not expressly, certainly by necessary im- 
plication, adopted by this court; and, as so narrowly limited, we up- 
held the vahdity of the claims as against the défense of lack of in- 
vention in view of the prior art. As this proposition does not seem 
to be questioned, we content ourselves with its mère statement. 

In plaintiff's device, as disclosed by the patent, the adjusting mechan- 
ism was located in a recess of one of the covers of the book, a cross- 
head therein, to which one end of each of the binding strips was at- 
tached, being directly actuated longitudinally to the cover by the révo- 
lution of a screw-shaft, by use of a key inserted in the front edge of 
the cover. Défendants' adjusting mechanism there involved differed 
from plaintiff's only in thèse respects : It employed in place of the 
screw-shaft a bell-crank and worm; a key inserted in the lower edge 
of the cover engaged the head of the worm, the thread of which 
engaged the geared segment on the short arm of the bell-crank, the 
révolution of the worm (which lay transversely of the cover) moving 
the short arm of the bell-crank, and thus the crosshead to which the 
longer arm of the crank was attached. We held défendants' worm 
and bell-crank mechanism the équivalent of plaintiff's screw mech- 
anism. 

In défendants' modified structure approved by the District Court, 
the adjusting mechanism proper is the same as in the structure which 
both the District Court and this court held to inf ringe ; that is to say, 
the same crosshead, worm, and bell-crank are employed. The means 
for operating that adjusting mechanism differs, however, in this re- 
spect: The keyhole in the cover is permanently sto]3ped up and the 
worm is operated in both directions by a réversible ratchet lever with- 
in the recess in the cover ; this lever when not in use lying flat in 
the chamber, the outcr end of the lever being raised when in use. This 
operating mechanism is thus not without the cover, but is within it; 
and we entirely agrée with the district judge that the adjusting 
mechanism cannot be operated "from without the cover and without 
opening or uncovering the recess or chamber in the cover"; and that 
the new and modiiied structure lacks "the vital and novel feature 
or élément of the claims of plaintiff's patent." We see no merit in 
plaintiff's contention that the flexibility of the cover-flap permits the 
swinging of the ratchet lever, and thus the opération of the ratchet 
mechanism, without uncovering the recess containing it either when 
the sheetii are lying on the front cover or when they are resting on 
the cover containing the mechanism. As well said by Judge Sessions: 
243 F.— 57 



898 243 FEDERAL BBPORTBR 

"Even though the blnder be twisted or distorted out of its normal position 
and condition, the chamber in the cover must be open and uncovered to some 
extent before the adjustlng nieehanism can be operated." 

Indeed, the lever cannot be reached without actually entering the 
chamber, manually or otherwise. Moreover, practical opération of 
the mechanism "from without the cover" is impossible in any feasible 
or proper sensé. As affecting the question of opération from without 
the cov.er, it may be noted that in the modified structure the adjusting 
mechanism can by no possibility be operated with the book closed, a 
feature to the existence of which in plaintiff's mechanism and in de- 
fendants' former structure we called attention on our former review. 
It should go without saying that the mère substitution for a removable 
key of a nonremovable and foldable key, located, for example, in the 
outer margin of the cover, and opérable without opening the book or 
without access to thë chamber, would not avoid infringement. But the 
instant case does not présent the question of substituting one kind of 
a key for another, but of an opération from within, as vitally distin- 
guished from an opération from without, the covers. Our décision 
on the previous review, that infringement was not avoided by the 
removal of the Cover-flap, is not in any way inconsistent with the con- 
clusions we hâve hère announced. The former décision in that re- 
gard rather emphasizes the correctness of the décision hère reached. 

[2] Tuming to the question of the authority of the District Court 
to détermine whether the structure in question infringes; In deniall 
of this authority plaintiff présents numerous considérations, the most 
prominent of which will sufficiently appear from our discussion. 

That, strictly speaking, the court had jurisdiction to make the order 
complained of, is not open to question. The case had not gone to 
final decree, but was still pending in the 'District Court, and under its 
immédiate jurisdiction and control ; no modification of the interlocu- 
tory decree, as^ aifirmed by this court, was made or asked, and so the 
case does not fall within the rule (Bissell Co. v. Goshen Co., 72 Fed. 
545, 19 C. C. A. 25) which forbids the court below to modify a de- 
cree granting a perpétuai injunction which has been aiïîrmed by the 
appellate court. The permission to market a noninfringing structure 
implied in the détermination that it does not infringe — including thei 
right to change an infringing structure in the hands of users into a 
noninfringing device — is not a modification of a decree which for- 
bids infringement and holds that certain other specified structures do 
infringe. The order complained of was thus not contrary to or out- 
side of the mandate of this court. It is unnecessary to consider what 
the situation would hâve been had the case already passed to final 
decree. 

Was the procédure employed irregular, as opposed to an established 
practice, or as against the rights of the plaintiff? 

It must be conceded that the summary procédure employed is a 
step in advance of the usual practice in patent litigation. But this 
is not enough to condemn it; on the contrary, the shortening of liti- 
gation and the corresponding lessening of expense to litigants is to 
be commended, provided thereby the rights of the parties are fully 
protected and no improper burden is imposed upon the courts. For 
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the practice followed, a certain degree of précèdent is to be found in 
respects more or less analogous. For instance, cases are not wanting 
which expressly recognize the propriety of obtaining the opinion of 
the court before using a device which may be the subject of contempt 
proceedings. In Norton v. Eagle Co. (C. C.) 59 Fed. 137, 139, which 
was a proceeding to punish a défendant for contempt in violating an 
injunction in a patent suit, the présent Mr. Justice McKenna said: 

"It would hâve been more considerate to hâve takenthe judgment of the 
court on the Merriam machine before uslng it, and rislting disobedience of 
the » * * court and injury to plaintiff." 

And in a proceeding of the same nature (Bowers v. Pacific Co. 
[C. C] 99 Fed. 745, 758) Circuit Judge Morrow called attention to 
the fact that "no effort was made to obtain the opinion of the court 
as to whether this excavator was within the scope of the injunction 
or not." In anti-trust cases it is the regularly established practice for 
the court to détermine what reorganization will amount to a disso- 
lution of the offending monopoly, and with that view to approve a 
given plan. In patent cases it is common practice for courts to state 
in their opinions that a structure having or lacking certain features 
would or would not infringe. And in such causes it is concededly 
within the power of the court, on application of a plaintiflf, in con- 
nection with the accounting or otherwise, to consider and détermine 
whether a structure not previously made the subject of évidence does 
or does not infringe. 

We see, on principle, no adéquate reason for denying to a court 
the like power to so act upon the request of a défendant. In respect 
to the practice we are considering, cases of trade-mark and unfair 
compétition furnish, in our opinion, a strong analogy to patent causes. 
While there are décisions denying the power of a court in settling 
decree for unfair compétition to prescribe that a certain form of pack- 
age may be used, this court has expressly refused to recognize and 
follow those décisions (Coco Cola Co. v. Gay 01a Co., 211 Fed. 942, 
944, 128 C. C. A. 440) ; and not only in the Coco Cola Case, but in 
other cases, has followed the practice there pursued (Merriam Co. v. 
Saalfield Co., 198 Fed. 369, 378, 117 C. C. A. 245; Knabe Co. v. 
American Piano Co., 232 Fed. 140, 146 C. C. A. 332). In the Coco 
Cola Case, Judge Denison, speaking for this court, pertinently said : 

"It is clear that there are cases where the problem presented by the nevs^ 
form for which authority is asked will be so far away from the questions 
which the court has considered, and which the proofs cover, that It ought not 
to be solved without a new suit or a new proceeding ; but there are mauy cases 
where the court will be as ready as It ever can be to décide such a question ; 
and to refuse to do so, and compel a new suit, is unnecessarlly to prolong un- 
certainty and lltigation. Whether a given case falls within one or the other 
class, or whether opportunlty for addltional and summary hearing will proper- 
ly take the case from the second [flrst] class into the flrst [second], can safely 
be left to the discrétion of the court." 

We think the principle thus stated applicable hère. It is not, to our 
minds, a sufïicient distinction that in the Coco Cola and other cases 
cited the approved package and markings were before the court on 
settlement of final decree ; for in the instant case the accounting had 
not yet been completed. 
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There îs no inhérent injustice to a plaintiff in allowing a défendant 
to submit to the court his proposed noninfringing structure, rather 
than to submit himself to civil and even criminal action for contempt, 
as well as action for infringement. Plaintiff's right to elect whether 
or not to proceed against an infringer is net invaded by the exercise 
of a jurisdiction which it has already invoked. 

The objection that the course taken below would subject the plain- 
tifï to unnecessary and perhaps vexations légal proceedings, and would 
impose an intolérable burden upon the courts, is not effective. A court 
is not bound to take cognizance of an application merely because it is 
presented; and it is ta be presumed that it will do so only in a rea- 
sonably clear case, and where the question of infringement can be 
readily determined. In the instant case, there is not so much as a 
suggestion that full hearing was not had, or that, to détermine the 
question involved, any actual trial was needed, or anything more than 
an inspection of the new structure and the construction of the court's 
decree as applied thereto. 

The suggestion that a practice once adopted must be universally 
foUowed is without merit. It is not to be assumed that a trial court 
would permit vexatious applications, and, unless perhaps in a clear 
case of abuse of discrétion, a trial court would not be compelled by 
an appellate court to act (National Co. v. Tubular Co. [C. C. A. 1] 

239 Fed. 907, C. C. A. ; Toledo Co. v. Kawneer Co. [C. C. 

A. 61 237 Fed. atpage 369, 150 C. C. A. 378); and an action which 
invaded the rights of a plaintifif would be reviewable in the appellate 
court. The action complained of is not subject to the criticism that 
it seeks the advice and counsel of the court. The statement in Bis- 
sell Co. v. Goshen Co., supra Ç2 Fed. at page 552, 19 C. C. A. at 
page 32), to the effect that "the function of a court is to consider and 
décide, not to advise," was used only to illustrate the binding effect 
on the lower court of the décision of the reviewing court. What has 
been said answers the propositions that the proceeding was a moot 
one, that the practice followed below would permit défendants to "eut 
and try indefinitely or until they succeed," and that similar applica- 
tion might be made even after final decree entered. 

We conclude that the entertaining of the application in question was 
clearly within the sound judicial discrétion of the District Court, and 
that tiiat discrétion not only does not appear to hâve been improvi- 
dently exercised, but, under the circumstances presented, appears af- 
firmatively to hâve been properly exercised. 

The order complained of is afïirmed. 
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WESTINGHOUSE TRACTION BRAKE CO. v. CHRISTENSEN et al. 

(Circuit Court of Appeals, ïhira Circuit. July 3, 1917.) 

No. 2248. 

1. Patents ©=97 — Procédure in Patent Office— Rxtles. 

Rules established by the Commlssloner of Patents, pursuant to Rev. St. 
§ 48.-} (Comp. St. 1910, § 745), if not inconsistent witli law, hâve the force 
of a statute. 

2. Patents <S=3l47 — Validity— Issuance to Correct Mistakb. 

A inistake or error In a patent, incurred through the fault of the Patent 
Oftiee, niay, under rule 170 of that office, be corrected by a certificate of 
the Commissioner indorsed thereoii, or, if it constltutes sufiicient légal 
ground, by a reissue ; but the Patent Office bas no authority, because of a 
clérical error in a patent, to caucel tlie saine on request of the patentée 
and issue another in its place of a later date, not designated as a reissue, 
and fixing the expiration date the fuU term after its issue, and a second 
patent so issued is invalid. 

3. Patknts <&=^',V2H — Validity. 

Ihe Christensen patent, No. 63S,280, for a combined air pump and elec- 
tric motor, hcld vold, as issued without authority. 

Certiorari to the District Court of the United States for the West- 
ern TDistrict of Pennsylvania ; Charles P. Orr, Judg'e. 

Suit in equity by Niels A. Christensen and another against the West- 
inghouse Traction Brake Company. Decree of dismissal on motion 
of complainants, and défendant pétitions for writ of certiorari. Re- 
versed. 

Sec, also, 235 Fed. 898. 

Paul Synnestvedt, of Philadelphia, Pa., and Thomas B. Kerr, of 
New York City, for petitioner. 

Willet M. Spooner, of Milwaukee, Wis., and William R. Rummler 
and Ralph Al. Snyder, both of Chicago, 111. (Joseph B. Cotton, of New 
York City, Lines, Spooner & Ouarles, of Milwaukee, Wis., and Reed, 
Smith, Shaw & Beal, of Pittsburgh, Pa., of counsel), for respondent. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In the District Court for the West- 
ern District of Pennsylvania this was a suit in equity charging the in- 
fringement of several patents; Christensen and the Allis-Chalmers 
Company being the plaintiffs, and the Westinghouse Traction Brake 
Company being the défendant. The bill was filed in March, 1916, and 
the answer in the month following. On February 13, 1917, the plain- 
tiffs moved for leave to dismiss the bill, and on February 24 the court 
granted the motion, entering an order of dismissal at the plaintiffs' 
costs without préjudice to their rights, and providing that the déposi- 
tions theretofore taken might be used in any other subséquent or pend- 
ing litigation between the plaintiffs and the défendant. On April 23 
the défendant presented to the Court of Appeals the pending pétition, 
which sets forth in substance: 

<Ê=3For other cases see Faine topic & KBY-NUMBER In ail Key-Numberefl Digests & Indexes 
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That in the bill the Brake Company was charged with infringing 
3 letters patent (two others being added by amendment), two of the 
first three covering identically the same invention and both having been 
granted to Christensen a few months apart — thèse patents being No. 
621,324, issued March 21, 1899, and No. 635,280, issued October 17, 
1899, each for the full term of 17 years from its date. That the bill 
explains this unusual situation as follows: When the first patent is- 
sued on March 21, it contained (probably by inadvertence in the office) 
a sheet of drawings that the patentée had ordered to be canceled dur- 
ing the proceeding before the examiner. Several months later the 
patentée sent the letters back and demanded new letters that would 
omit the sheet ref erred to. He did not apply for a reissue, but the Com- 
missioner granted the demand, and on October 17 canceled the old 
letters and issued new letters identical therewith (excepting the sheet), 
but running for 17 years from its own date. That the answer admits 
thèse facts, and sets up the invalidity of the second patent on the 
ground that it was a later grant to the same man for the same in- 
vention. 

That, in addition to the facts thus charged and admitted, the bill 
also shows that the question of validity between the two patents has 
become important, because the bill also avers that the plaintiffs' ma- 
chines were marked under the second patent, but contains no such 
averment as to marking under the first patent — this being a matter 
that afïects the accounting, if the first patent should be adjudged valid 
over the second. That the dates show that both patents hâve now ex- 
pired, although if the first patent continued to be in force it did not ex- 
pire until several days after the bill was filed. That as no injunction 
can now issue under either patent, the bill présents only a question of 
recovery and accounting, so far as thèse two are concerned. Which- 
ever patent be valid over the other, the District Court had in the plead- 
ings, without regard to any other considération, ail the facts needed 
for a décision of this question on the merits ; the bill submitting the 
question as an issue to be determined by the court, and praying for an 
injunction alternatively under the first patent or the second. The pé- 
tition goes on to aver that the answer not only sets up a number of 
prior patents and prior uses, but pleads specially that the second pat- 
ent was invalid by reason of the prior issue of the first. 

The pétition further avers: That both parties took testimony de 
bene esse and filed the dépositions in court; the plaintiffs taking the 
testimony of ten witnesses, offering in connection therewith a number 
of exhibits, and introducing also a stipulation which in substance re- 
stâtes the facts set up in the bill and answer regarding the relation be- 
tween the two patents. That afterward the plaintiffs by amendment 
added two other patents to their bill, and that to thèse an amended 
answer set up the défenses of lâches, failure of marking and of notice, 
noninfringement, and lack of validity. That the défendant asked leave 
to amend its answer further, so as to set up as a counterclaim a certain 
infringement by the plaintiffs, but that this motion was denied. 235 
Fed. 898. That on March 13, 1916, the plaintiffs brought a similar 
suit against the petitioner in Chicago, based upon the same three pat- 
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ents originally set up in the présent suit, and that the défendant filed 
an ansvver to the Ciiicago suit, since which time nothing has been donc 
therein, the plaintiffs electing to proceed in the Pittsburgh action. That 
the case in Pittsburgh was put down for trial and was called in No- 
vember, 1916, being finally fixed for trial on January 22. That on 
January 20 the plaintiffs were granted a postponement until February 
13, although the petitioner, with its counsel and witnesses, was then 
prepared to proceed. That the petitioner made ready again for the 
trial fîxed for February 13, but that a day or two before that date the 
plaintiffs gave notice of a motion for leave to dismiss the bill without 
préjudice. That the petitioner opposed the motion on the ground that 
the granting thereof would deprive it of substantial rights, and that 
before the motion for leave to dismiss was decided the petitioner 
moved "for judgment upon the pleadings and proofs already filed" 
as to the three patents originally contained in the bill, alleging that ail 
the facts necessary to judgment concerning the first two patents at 
least were already in the bill and answer, so that nothing else was 
needed as to them except a décision on the légal points involved. That 
affidavits and briefs were filed in support of the motions and in oppo- 
sition thereto, and that argument was had, after which the dismissal 
was allowed on the conditions already stated ; but that the petitioner's 
motion for judgment was denied on the ground that the case had not 
come on for trial, and that the stipulations of counsel and the exhibits 
were not in évidence, the court saying at the same time : 

"If It were a question detemiinaMe upon reading the bill and answer, the 
rullng of the court might be différent." 

That the petitioner thereupon moved for a rehearing of its motion 
for judgment as to the first two patents, insisting that such motion 
was determinable upon the bill and answer, and that the petitioner was 
therefore entitled to hâve the case decided in order to end the litiga- 
tion. That the District Court declined to pass upon the motion for 
rehearing on the ground that the case was no longer before the court. 

The petitioner allèges that the action of the District Court in allow- 
ing the plaintiffs to dismiss, and in declining to pass upon the motion 
for a rehearing, deprived it of rights to which it was entitled under the 
law and the equity rules, especially under rule 69, and moreover that 
such action deprived it of its right of appeal. The petitioner therefore 
prays for a writ of certiorari to bring up the record to the Court of 
Appeals, in order that the matters set up in the pétition may be re- 
viewed, or, in the alternative, for a mandamus directing the district 
court to try and détermine the issues raised by the bill and answer with 
respect to the first two patents. 

The pétition was filed in this court on April 17, and notice was.given 
that the court would be applied to on April 23. The application was 
then made ex parte, and after considération thereof the matter was set 
down for argument on June 15. On that day counsel for both sides 
app>eared, and, after discussing the point whether the remedy sought to 
be invoked was appropriate, they agreed at bar that the merits of the 
controversy should be heard in référence to the first two patents, and 
accordingly argument was had thereon. Informally, therefore, but 
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with complète effect, the case is before us as if a certtorari had been 
actually issued and the record returned in obédience thereto. This 
agreement relieves us from considering any preliminary question con- 
cerning procédure, and we turn at once to the dispute concerning the 
respective vaHdity of the first two patents. The petitioner concèdes 
that the propriety of the District Court's order, so far as it afïects the 
other three patents, is not before us, and it must be understood that as 
to thèse the bill stands dismissed. 

The two patents in controversy were before the Court of Appeals 
for the Seventh Circuit in National Brake Co. v. Christensen, 229 Fed. 
564, 144 C. C. A. 24, and the opinion of that court contains the follow- 
ing paragraphs : 

"I^tters patent No. 621,324 were issued Mardi 21, 1899. Included therelu 
was a slieet of drawings whicli had forrned part of the original application, 
but had been eliminated therefrom and œade part of a separate application 
after a division. The patentée at once rejected the letters patent, returned 
them for caneellation, and because of the error there was issued to hinj letters 
patent No. 635,280 on October 17, 1899. The latter patent in terms ran for 17 
years frora its date. 

"Suit was begun on both patents, alleging an infringement of the Invention, 
and asking that, if tlie latter should be deemed in^alid, because not issued in 
conformity with the reissue statute (R, S. § 4916 [Comp. St. 1916, § 9461]), the 
atterapted caneellation of the former should be deemed a nuUity. * * * 

"It Is of no moment which of the two patents be held to be in force. The 
surrender for caneellation of the one was conditloned upon the graut of a valid 
légal substitute. If the Commissioner of Patents was witîiout authority to 
issue the second, then, in our judgment, his action in canceling the first must 
be deemed legally ineffective. We agrée, however, with the learned trial 
judge that, while Cliristensen's procédure did not alm at a reissue, the situa- 
tion is Identical with that presented on an application for reissue, and that, 
without formai application, the later patent might hâve been designated as a 
reissue. This is a case of a pure clérical error, not of double patenting. 
While two documents hâve been issued, there is but a single grant of one and 
the same right to the same person. 

"That the second patent was erroneously granted for a term of 17 years 
from its date does not nullify it. The law itself prescribes the term of a pat- 
ent ; 17 years is the maximum. It may for several reasons expire at an earlier 
date. The fallure properly to lirait the term no more affects the validity in 
this case than it does in a case where, because of a prior foreign patent hav- 
ing a shorter term, the TJnited States patent by law expires before the end of 
the 17 years speelfled in the document." 

A certiorari to review the decree of the Court of Appeals was re- 
fused by the Suprême Court. 241 U. S. 659, 36 Sup. Ct. 447, 60 L. 
Ed. 1225. The opinion in the District Court has not been reported, but 
we hâve examined a copy, and the following extract wili show the 
view that was taken by Judge Geiger: 

"The questions arising in the case are: 

"(1) Whether letters patent No. 635,280 are valid — défendant contending 
that they were issued without authority ; that the irregularity, if it be one, of 
attaching to letters patent No. 621,324 the additional sheet, was subject to cor- 
rection only through the médium of a reissue. An amendiiient to the bill was 
permitted to enable complainauts to présent ail the facts, now conceded to be 
as above stated. If défendant is right in contending that the Commissioner 
of Patents was without power to grant tiie second patent, it ought to l!pllow 
that he also lacked power to accept surrender of and to cancel the first graut. 
So, too, if the situation was such that complainant was entitled to a reissue, 
there is nothing In the reissue statute which precludes us from treating the 
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second as, iii effect, a reissue, exeept the fact that it fails to limlt the term to 
that of the first patent. While the procédure adopted by Chrlstensen may net 
conform to nor hâve been foUowed with the express design of obtaining a re- 
Issue, tlie filets brought to the Commlssioner's attention are identical with 
those which would hâve been averred and presented upon an application for 
reissue; and, even without formai application for reissue, the Commissioner 
could, in my judgment, hâve disposed of Christensen's application by desig- 
natlng patent No, 635,280 as a 'reissue.' In everj' aspect of the case, it ap- 
pear,s that the governnient bas allowed and granted a patent embodying the 
claims which, in the two docunieiits, are identical. Whether the patent be evi- 
denced by one, the other, or both, is not, in view of the issues now hère ma- 
terial. Complalnants' contention that even though the second patent on its 
face extends the term of tlie monopoly beyond that permitted by statute the 
court may, when necessary to protect tlie public or a i)arty, give the instru- 
ment its actual limitation and effect, striices me as fair and entirely consist- 
ent with the spirit of the patent laws. In other words, there is no reason why 
the irregularity of procédure should work a default or a total lapse in the 
patentee's rlght or tltle, especlally as against one who bas not been in.iured 
or mlsled, nor from whom relief is sought in reliance upon the irregularity. 
The queistion, upon the présent state of the case, is therefore académie only." 

We think it clear that the question now presented was not directly 
decided in the Seventh circuit. As the suit there was begun in De- 
cember, 1906, when both patents were only between 7 and 8 years old, 
the question which patent was in force was "académie." One or the 
other was valid, and as the invention was identical the infringer was 
not harmed by being enjoined under one rather than the other. In 
point of fact the injunction was under the second patent, and this is the 
decree that was affirmed, although the opinion of the Court of Ap- 
peals may be thought to lean toward the view that the first patent con- 
tinued to be in force, and that the second patent had been erroneously 
granted. 

[1,2] But, while it might be regarded as a matter of indifiference 
under which patent an injunction should be granted, the situation is 
changed when the question of accounting is presented. The two patents 
hâve différent dates of expiration, and the question of marking is aiso 
to be considered, We are therefore required now to décide between 
the two, for confessedly both cannot be valid, and in our opinion the 
décision should be in favor of the first patent. The mistake could 
hâve been corrected under rule 170 of the Patent Office — such rules if 
not inconsistent with law having the force of a statute. Rev. Stat. § 
483; Steinmetz v. Allen, 192 U. S. 556, 24 Sup. Ct. 416, 48 L. Ed. 
555: Caha v. U. S., 152 U, S. 221, 14 vSup. Ct. 513, 38 L. Ed. 415; 
Wilkins V. U. S. (C. C. A. 3d) 96 Fed. 841, Il C. C. A. 588— which 
provides as follows: 

"Whenever a mistake, incurred through the fault of the office, is clearly dis- 
closed by the records or files of the office, a certificate, stoting the fact and 
nature of such mistake, signed by the Commissioner of l'atents, and sealed 
with the seal of the Patent Office, will, at the request of the patentée or his 
assignée, be indorsed without charge upon the letters patent, and recorded in 
the records of patents, and a printed copy thereof attached to each prlnted 
copy of the spécification and drawlng. 

"Whenever a mistake, incurred through the fault of the office, constitutes a 
sufficient légal ground for a reissue, such reissue will be made, for the correc- 
tion of such mistake only, without charge of office fées, at the request of tbe 
patentée." 
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Or if, because of the mistake, the spécification had become either 
"defective or insufficient" (Hobbs v. Beach, 180 U. ,S. 394, 21 Sup. Ct. 
409, 45 h. Ed. 586), the patentée had the right to apply for a reissue 
under section 4916 and the appropriate rules of the office. Instead 
of pursuing either of thèse courses, the patentée merely asked for a 
summary and irregular correction of the mistake, and the Commis- 
sioner complied with this request. Now, if the Cominissioner had 
merely omitted the sheet of drawings and had given to the second pat- 
ent the same date of expiration as the first, no possible harm could 
hâve been donc, and his action might perhaps hâve been regarded as 
taken vvithin the gênerai scope of ruie 170, although it did not exactly 
comply with the requirements of thaf rule. But when he undertook 
to fix a new date of expiration, thus prolonging the life of the pat- 
ent, he did what he had no lawful right to do. 

[3] The second patent was not a reissue, for it did not conform 
to section 4916, and it was not confined to correcting a mistake under 
rule 170, for it went beyond the mistake and modified the first patent 
in a vital particular, namely, in its date of expiration. Therefore, 
as the Commissioner had no warrant in the law for what he did (Mc- 
Cormick Co. v. Aultman, 169 U. S. 608, 18 Sup. Ct. 443, 42 L. Ed. 
875), we see no escape f rom the conclusion that the second patent was 
invalid, and must now be so adjudged. 

To avoid misunderstanding, and if possible to prevent further con- 
troversy on several points, we may add that the petitioner is at liberty 
to urge any défense that may be available under its answer, with the 
same eflFect as if the bill had been originally brought under the first 
patent. On thèse matters we décide nothing, and we express no opin- 
ion upon the question (1) whether, in view of the date when the bill 
was filed, the remedy in equity was open to the plaintiffs ; or upon the 
question (2) to what extent the petitioner is liable to account in case 
the équitable remedy be adjudged to hâve been available, and the peti- 
tioner be found to hâve inf ringed. 

The decree of dismissal is therefore reversed so far, and so far only, 
as it aflfects the two patents referred to, and the bill is reinstated for 
further proceedings in conformity with this opinion. 



MOIJNE PLOW OO. r. MORGAN et al. 

(Circuit Court of Appeals, Seventli Circuit. April 10, 1917.) 

No. 2410. 

Patents <@=5328— Infrinoement— Oorn-Flanter. 

The Dooley patent, No. 682,178, for droppliiR nieoliai)i.sm for corn-pTapt- 
ers is for an improvement on prior devlces ouly deslgned to secure accu- 
racy in tlie number of grains dropped at one time, and must be limited to 
tlie spécifie device descrlbed and claimed. As so construed, held not In- 
fringed. 
Appeal f rom the District Court of the United States for the North- 
ern Division of the Southern District of Illinois. 
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Suit in equity by Elmer E. Morgan, trustée. Deere & Mansur Com- 
pany, D. M. Sechler Implement Company, Clarence H. Dooley and 
Harry L. Dooley, against the Moline Plow Company. Decree for 
complainants, and défendant appeals. Reversed. 

From a decree sustainlng patent No. 682,178 to Harry L. Dooley, granted 
September 10, 1901, and enjolnlng further infrlngement, appellant appeals. 
Défense, noninfringement. 

The patent covers a "dropping mechanism for corn-planters," the nse of 
which, it is claimed, resulted In greater accuracy. The clalms in question are 
1, 2, 9, 11, and 12 whieh read as follows: 

Olaim 1. "In a dropping mechanism for corn-planters a hopper-bottom hav- 
Ing an annular channel into which grains settle indlscriminately a horizontal 
rotating ring or plate at the bottom of said channel having cells adapted to 
receive the grains edgewise only, and means for agitating the grains in the 
channel and arranglng them so that they enter the cells edgewise." 

Olaim 2. "In a dropping mechanism for corn-planters, a hopper-bottom hav- 
ing an annular channel into which the grains settle indlscriminately, a hori- 
zontal rotating ring or plate at the bottom of said channel having cells adapted 
to receive the grains edgewise only, and projections on said ring extendlng up 
into the channel between its slde walls for the purpose of agitatlng the grains 
and causing them to enter the cells edgewise." 

Claim 9. "In a dropping mechanism for com-planters, a hopper-bottom hav- 
ing an annular upwardly flaring channel, a rotating ring at the bottom of said 
channel, and a flange on said ring projectlng upwardly into the channel 
between Its side walls, said flange being eut away at intervais to form cells 
adapted to receive the grains edgewise only, and said flange also having por- 
tions of its outer edge chamfered off between the cells." 

Claim 11. "In a seed measurlng and delivering mechanism for corn-planters, 
an annular channel in the hopper-bottom constructed to receive the grains in- 
dlscriminately, and a horizontal rotating ring or plate at the bottom of said 
channel having cells adapted to receive the grains edgewise only, said plate 
being constructed to agitate the grains lylng In the channel abova and arrange 
them so that they enter the cells edgewise." 

Claim 12. "In a hopper-bottom for corn-planters, an annular channel con- 
Btructed to permit the grains to settle indlscriminately therein, a rotating ring 
or plate at the bottom of said channel, having cells adapted to receive the 
Srains edgewise only, and projections on the plate extendlng Into the channel 
for agitating and changing the positions of the grains lying thercln from an 
Indiscriminate arrangement to an edgewise arrangement with respect to the 
cells." 

Efforts to perfectly control the number of kernels that m^ght be droi)ped 
from the corn-planter at one time, hâve been persistently niade for many 
years, one of the first being by Morgan, patent No. 176,190, April 18, 1876, fol- 
lowed by Vogel & Beitzell patent No. 254,444 February 28, 1882, Cole patent 
No. 439,773, November 4, 1890, Spangler patent No. 418,823, January 7, 1890, 
Charles H. Dooley patent No. 593,295, November 9, 1897, Harry D. Dooley pat- 
ent No. 630,452, August 8, 1899. Greater accuracy was their sole object. 

Morgan's contribution lay in the idea that accuracy was obtainable through 
a mechanism that passed one and only one lîernel at a time. Slnce Morgan's 
dlscovery, cells or seed-cups correspondlng to the size of a Icemel of corn hâve 
been tnvariably provided. The greatest possible accuracy was not obtalned by 
Morgan, by reason of the fact that the cells were not constructed so as to nec- 
essarlly receive the kernels lengthwise. 

Cole provided means for the kernels reaching the cells, and In his descrip- 
tion he says: "The seeds contained in the hopper are forced, partly by tïieir 
own weight, and partly by spiral ribs or flanges upon the upper conlcal side 
of the seed wheel, into the cups or perforations of the latter." 

The Clarence H. Dooley patent No. 593,295, November 9, 1897, covers an in- 
Tention which appellant relies on as the basis of its contention that claim» of 
appellee's patent are very restrlcted. In the description of this patent vre flnd 
the foUowlng: "The main object of my présent Invention has been to solve the 
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problem of overcomin^ the second hereinbefore reclted defect by provldiug a 
seed measurlng and delivering niechanism in the seed box which will, vvlien 
operated as hereinafter deseribed or otherwise, effcctually separate sinjïle 
grains of seed froni the supply in said seed-l)ox. arrange them on edge, and de- 
liver them edgewise to the seed-cups, which will receive them singly in sub- 
stantially every one of the seed-cups of the seed measurlng and delivering 
mochanism at each révolution of the séries of seed-cups and deliver said single 
grains regularly, uuifonnly, and vvlth nearly absolute certalnty from each seed- 
cup of said measurlng and delivering mechauism as said seed-cups pass suc- 
cessionally In their orbital paths over the throat of the seed-tube." 

Claim 3 of this patent reads as foUows: "In a coi'u-planter, and in combina- 
tion substantially as descrlbed, a seed-cup wlieel having seed-cups elongated 
circumferentially of said wheel and coutracted or narrow radinlly thereot, and 
having an annular rim projeeting upwardly from its outer slde, and a central 
cap-plate located within said rim and at sucli distance therefrom as to leavi? 
a narrow groove or feedway between them which will only admit grains edge- 
wise, and which serves to feed grains or kernels of corn edgewise to the uuder- 
lying narrow seed-cups in the seed-cup plates." 

In another Harry Ij. Dooley patent No. 6.?0,452, we find the foUowlng: "This 
invention relates to improvement in corn-plante rs, but is more especially de- 
signed for use in connection with that class of corn-j:ilanters known as 'rotavy 
drop check-rowers,' which class is exemplifled by letters patent No. 59'i,295, 
granted to Clarence H. Dooley, November 7, 1897. In the machine of the said 
letters patent was effectually cured the previously existing defe^ts lu machine.'* 
of this. class due to the irregularity of the feed by provlding a seed measurlng 
and delivering mechanism in the seed-box, which effectually separated single 
grains of seed from the supply in said seed-box, arranged them on edge, and 
delivered them edgewise to the seed-cups, which receiveil tliem singly in sub- 
stantially every one of the seed-cups at every révolution of the seed-cup wheel 
and delivered said single grains regularly, unlformly, and with nearly absolute, 
certainty from each seed-cup to the throat of the seed-tube as said cups pass- 
ed successively in their orbital travel." , 

Appellant used three forms of devices, one being known as the "Flying 
Dutchman," and the others were known as the "Three in One" and "Gllt Edge." 
So far as this case is concerned, référence wlU be made to the latter two styles 
only as the "Three in One." 

The drawings below are illustrative of the devices, and are nearly self- 
explanatory. Each represents merely the mechanism used in the bottom of 
a hopper, and Is intended to provide a certain means for dropping a single 
kernel of corn at one time. 

Complaisants' Devicb. 
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Appelants' "Flying Dutchman." 
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Appellants' "ThrëE in One" DevicE. 
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AU three devices are provided wlth rotating plates or rings, havlng cells 
into whlch the corn drops as the plates rotate. 

Complainants' plate has projections called agitators, forming one wall of 
the cell. The combinatlon covered by complalnants' patent includes: (a) An 
annular channel; (b) a rotating plate provided wlth cells to receive a single 
kernel of corn : (c) an agitator as deseribed in the drawlng. 

Appellants' device known as the "Flying Dutchman" has a rotary plate but 
no separate annular channel. Corn moves in the hopper, but not because of 
any agitator such as Is dlsclosed in the corn-plantlng device. 

Appellants' "Three in One" device has a separate rotating plate, but no agi- 
tator similar to, or the mechanlcal équivalent of, the agitator found In aj)- 
pellee's structure. The cells are of double depth, and an added élément called 
an ejector, Is provid«d to remore the extra kernel from the cell Just before the 
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rotatlng plate permits the remaining kernel to drop into the cvip below. It is 
provlded with a trougli-ghaped channel into which the corn settles, The nov- 
elty consists of the means adopted to make certain that one kernel is in the cell 
when that cell passes over the openlng below. 

Thomas A. Banning and Samuel W. Banning, both of Chicago, 111., 
for appellant. 
H. H. Bliss, of Washington, D. C, for appellees. 

Before BAKER, KOHLSAAT, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). The ques- 
tion for détermination is one of fact, and we are required merely to 
draw our conclusion from the foregoing statement. An examination 
of the drawings discloses that ail of the devices hâve some common 
features, but thèse common features are old to the art and available 
to both patentées. In determining what Harry L. Dooley contributed 
to the art by the device covered by his patent in suit, it is necessary 
to first consider the particular éléments in the combination that were 
old. 

There was nothing new in the annular channel in a corn-planting de- 
vice, nor in a cell for taking care of a single grain of corn, nor in an 
agitator as such. The idea of the annular channel, if patentable at ail, 
was clearly anticipated by Clarence Dooley, by Spangler, and by Mor- 
gan. A cell capable of receiving a single grain of corn, as well as the 
size and shape of a cell capable of receiving but one kernel lengthwise, 
was clearly anticipated by the Clarence Dooley device, and by others. 

In fact no novelty was claimed therefor. In the spécifications form- 
ing a part of the patent in question, the following appears : 

"No particular novelty is claimed hereln for the shape or size ol thèse cells, 
and in regard to thls détail it need only be said that the cells are intended to 
receive and hold only one kernel or grain at a time, and should therefore be of 
a length and width adapted to the dimensions of the average grains." 

It is true that the annular channel, as well as the agitator, dififered 
in some respects from the previously patented devices. Thèse distinc- 
tions, together with the particular combination of éléments found in 
the claims, mark the patentable features of the invention under con- 
sidération. 

In view of the prior art, appellee's patent apparatus must be con- 
fined to the spécifie device described in the spécifications and claims. 
A rule of law applicable to the situation is well set forth in Sander v. 
Rose, 121 Fed. 840, 58 C. C. A. 176, as follows : 

"When two inventors hâve each adopted the substantlal features or éléments 
of an earlier Invention, making, respectively, but sllght changes in or Irnprove- 
ments upon the earlier device, each will be limlted to hls own spécifie form of 
device ; and, if there are différences thereln, neither device will be lield to be 
an Infringement of the other. In ail such cases, the gênerai words of the 
claim, especially where the claim contains words of référence to a more par- 
ticular description of the thlng patented, which is contained in the spécifica- 
tion, will be held to cover only the structure or the device so particularly de- 
scribed." 
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Another rule of law, announced in the case of Water Meter Co. v. 
Desper, 101 U. S. 332, 337, 25 L. Ed. 1024, can also be well applied 
to the facts in this suit. 

"Our law requires the patentée to specify particularly what he claims to be 
new, and if he claims a combinatlon of certain éléments or parts, we cannot de- 
cree that any one of thèse éléments is immaterial. The patentée nmkes them 
ail material by the restrlcted form of hls claim. We can only décide whether 
any part omitted by an alleged Infrlnger is supplied by some other device or 
Instrumentallty which is its équivalent." 

While infringement is not avoided by the substitution of a mechan- 
ical équivalent for one of the missing éléments, we are unable to find 
in appellants' "Flying Dutchman" any mechanical équivalent for the 
agitator and the separate annular channel appearing in each of the 
claims under considération. 

Likewise in the "Three in One" device the absence of an agitator 
such as is described in the claims of appellee's patent, together with the 
difïerently constructed cells, supplied with appellants' ejector, makes 
the conclusion that there is no infringement of appellants' devices ir- 
résistible. Each of appellants' devices fails to respond to any of the 
claims in controversy. 

The decree is reversed with directions to dismiss the bill. 



AURORA MANTLE & LAMP CO. t. KAUFMANN. 

(Circuit Court of Appeals, Seventh Circuit. April 10, 1917.) 

No. 2291. 

1. Patents ©=>328 — Validity and Infringement — Gas Mantle. 

The Kaufmann patent, No. 940,639, for an incandescent gas mantle, 
which consists of an inverted mantle havlng the bottom eut into two or 
four sections and unlted by seams forming rlbs, instead of havlng the 
tube tied or shlrred together to form the closed bottom, was not antici- 
pated and discloses Invention ; also held infringed. 

2. Patents iS=ï>168(2) — Divisional Application. 

That an applicant for a patent, including in hls application claims for 
both a process and its product, on rejectlon of the process claims as new 
matter, voluntarily canceled them, with the expressed réservation of the 
right to make them the subject of a future application, which, when made, 
was recognized by the Patent Office as a divisional application, did not 
constitute an acquiescence in the rejectlon, which rendered the process 
patent invalid. 

8. Patents <g=7S — Peioe Public Use — ^Divisional Application. 

That a divisional application for a process was not filed untll more than 
two years after a publie use wlll not Invalldate the patent Issued thereon, 
where untll the division the same claims were pending in the original 
application. 

4. Patents <©=»328— Validitt and iNraiNOEMENT — ^Fbocess oi' Making Gas 
Mantles. 

The Kaufmann patent, No. 975,769, for a process of maklng gas mantles, 
held valld and infringed. 

, 4=sFor other cases see same topic & KEiY-NUMBBR lu ail Key-Numbered Digests & iQdaxes 



912 243 FEDERAL REPORTER 

5. Patents <g=>175— Pbocess — Infeingement. 

The patentée of a process is not necessarily restrlcted to the order In 
whleh the steps are named in the patent. 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Illinois. 

Suit in equity by Ott© Kaufmann, receiver for the Block Light Com- 
pany of Ohio, against the Aurora Mantle & Lamp Company. Decree 
for complainant, and défendant appeals. Affirmed. 

From a decree sustaining two patents, No. 940,ti39, issued November 16, 
1900, and No. &75,789, issued November 15, 1910, and enjolnlng further In- 
frlngement, appellant appeals. The défenses are invalidlty and noninfringe- 
ment. 

The two patents cover an Incandescent gas mantle and the process of 
making it. The subject-matter of the invention is the bottom of an Inverted 
gas mantle. Plaintiff describes hls Inverted mantle as being "characterlzed 
by an open cylindrleal top, which is fastened to a supporting ring by a tie 
thread, and by a round, dôme shaped bottom of even tblckness, made up of 
curved sections and having small Interior ribs formed by the 'fabrlc' edges 
extending Inward from the seams which unité the bottom sections of the 
mantle." The method of making the material of whleh thèse mantles are 
constructed is similar to other gas mantles, ail being made of a very thin shell 
of thorium, an infusorial earth, rendered Incandescent by the heat of the gas 
flame which strlkes against it. This flnished product, to borrow counsel's 
language, is obtained in the foUowlng manner: "The fibrous material which 
serves as the base for the infusorial earth with which the mantle is impreg- 
nated in the process of manufacture is burnt up and disappears in the final 
step of that process, which conslsts in shaping or 'setting' the mantle by burn- 
ing it over a Bunsen or gasoline burner. The 'fabric' of Infusorial earth re- 
mains." 

AU gas mantles mtist necessarily conform somewhat to the shape of the 
flame, in order that they may be in contact with the flame throughout, for 
the light is derived from the Incandescence of the mantle rather than from the 
luminosity of the flame. Inverted mantles were flrst used In this country 
about 1903, and the development In the trade since has been rapid. Appellee 
alone makes between 2,000,000 and 8,000,000 a year. 

Advantages of the inverted mantle, under certain conditions, over the 
uprlght mantle, are admitted, and patentée claims Invention by reason of the 
alleged advantages of the "seamed" over the "tled" or "shirred" types. The 
dlsadvantages of the "shirred" or "tled" type are descrlbed by the patentée as 
foUows: "Heretofore sueh mantles hâve been made by gatherlng one end of 
a tub« of knitted material by the use of a strlng encircling one end of the 
tube (this is the 'tled' type), or by pàssing a strlng through the loops of the 
knlttlng and drawing the loops together (this is the 'shirred' type). This is 
objectionable because thèse methods crease and fold the fabrlc and make It 
unnecessarily weak and dense at the point where the stress is greatest when 
the mantle is in use, so that it soon breaks at the said weakened point, thereby 
renderlng the Ilfe of the mantle short and uncertaln, and by reason of the 
denslty of the mantle produced in the above ways an unnecessary increase in 
gas pressure is required to properly incandesce it, the resuit of which Is to 
shorten the lifc of the mantle, to Increase the expense of its use, to compll- 
cate its use, and render it less eflicient." 

Patentee's objec-t vvas to abollsh the folds and creases that resulted from 
tying or shirring the fabrlc and to strengthen the fabrlc generally, and par- 
ticularly at the apex where the fabrlc is united, securlng at the sa me time, it 
is clalmed, greater incandescence. Two forms are in common use. In the 
one, the fabrlc is eut Into four sections, which when sewed together, make 
two seams. In the other, the fabric Is eut Into two sections, which, when 
sewed together, make but one seam. 

@=sFor other cases lee aam* toplc & KKY-NUMBëR lo aU Key-Numbered Digtsts & iQâexM 
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Figure A illustrâtes au inverted tied or shlrred mantle. 

Side View. Bottom View. 





Figure B represents patentee's seaœed mantle with two seams. 

Side View. Bottom View. 





Figure C represents patentee's seamed mantle with one seara. 

Side View. Bottom View. 





Defendant's product Is a "one" seamed type. Tlie claims In Issue of the 
produet patent are 1-6, inclusive; 2 and 6 being représentative, and as foUows: 

2. "An inverted mantle having a eyllndrical open top, and a dome-formed 
smootli-surfaced base, consisting of two sections, eacU of the gênerai form 
of a quarter of a sphère, and seamed together at their edges." 

6. "A mantle for Incandescents comprising a tube of fabrie having a plurali- 
ty of seams for closing one end of the tube, which seams extend transversely 
and are located within the tube, and produce reinforcing ribs extending from 
the médian portion of the closed end of the mantle." 

Claims 1 and 3 of the process patent are in issue. No. 3 reads as follows: 

"The process of manufacturing mantles consisting in forming a tube of 
fabrie, impregnating said fabrie with an incandesclng materiai, severing the 
fabrie transversely of Its length so as to form a plurality of eut and rounded 
edges, seeuring said edges together to form seams, turning said mantle inside 
out, and then burning said fabrie over a Bunsen burner, to set the fabrie In 
ItB final shape, and stiffen tbe seams within the mantle." 

243 F.— 58 
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Paul Carpenter, of Chicago, 111., for appellant. 
Frederick P. Fish and Joseph L. Levy, both of New York City, 
for appellee. 

Before MACK, ALSCPIULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). Appel- 
lant's attack upon the validity of the product patent may be divided 
into the following heads : (A) Patentee's product was merely the ap- 
plication of practical mechanics and did not involve invention. (B) 
The steps applied were taken from the prior art. (C) Patentee's prod- 
uct is the resuit of actual aggregation of a number of old steps. 

[1] It is urged that the securing of shape and permanency of form 
by the means adopted by appellee was long known to the art and 
had previously been covered by patents. For example, caps, mittens, 
hats, boots, and stockings, etc., hâve long been made from cloth, and 
shape and permanency of form secured by the methods hère used. It 
should be borne in mind that appellee's object was to secure a mantle 
of greater strength and capable of furnishing greater light. The 
mère fact that ail the éléments of a new combination are old is not suf- 
ficient to prevent patentability. The fact that the end was a new and 
bénéficiai one, never before attained, is persuasive évidence of inven- 
tion, even though the éléments combined were well known. Loom Co. 
V. Higgins, 105 U. S. 580, 26 L. Ed. 1177. The resuit of this combina- 
tion of known éléments was much sought. Shape, as such, was un- 
important; but any resuit that made it possible for the manufacturer 
to produce a mantle, the incandescent material of which was so situ- 
ated in référence to the flame, that greater luminosity throughout the 
entire surface was secured, was desired by ail manufacturers. 
Strength, obtained from the seams or ribs was valuable in addition 
to its mère contribution as a factor in securing permanency of shape, 
for by it the "speck" or "dark spot" on the apex of the mantle was 
eliminated, and at the most important part of the illuminating body 
greater incandescence was secured. Thèse results so secured, even 
by means used in other art^, for différent purposes, manifested in- 
vention. 

But it is asserted that thèse claims of strength and increased in- 
candescence were imaginary, mère paper claims, and are not in fact 
existing, and the results so obtained were self-evident. The évidence 
as to the extent of the patentee's contribution to the art, while con- 
flicting, supports appellee's contention in this respect. The fact that 
the completed product, though more expensive than the old form of 
mantle, is now extensively used, and the f urther fact that appellant 
has seen fit to manufacture the product in large quantities, are cori- 
vincing, if not conclusive. In view of the appellant's use of the pat- 
ented invention, the claim is poorly asserted that the improvement cori- 
tributed no advance in the art. Gandy v. Main Belting Co., 143 U. S. 
587, 596, 12 Sup. Ct. 598, 36 E. Ed. 272; Western Electric Co. v. La 
Rue, 139 U. S. 601, 608, 11 Sup. Ct. 670, 35 L. Ed. 294. 

Nor was the solution of the problem confrontjng Kaufmann a sim- 
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pie and self-evident one. An invention, when understood, often seems 
simple. But it should be borne in mind that the trade demanded a 
successf ul inverted mantle. The shirred or tied mantle only partially 
met the demand. Greatly increased sales in gas mantles f ollowed. Nor 
was it self-evident. Experiments were necessary, according to the 
évidence, before the final f orm was perfected. 

Was there infringement? In view of the testimony of the appel- 
lant's expert, this subject is hardly debatable. Its viritness admitted 
infringement. While such an admission is not binding upon the liti- 
gant, yet this court agrées with the witness that there was unques- 
tionably infringement. It follows, therefore, that product patent, No. 
940,639, is vaUd and was inf ringed by appellant. 

[2] The attack on the process patent, while differently phrased, 
involves the action of the Commissioner of Patents in striking out sev- 
eral claims appearing in the original application. Kaufmann first at- 
tempted to secure a process and a product patent through one appli- 
cation. The examiner ordered the claims for the process patent 
stricken out. Applicant was then confronted with the necessity of 
an appeal or the fiHng of a new application. The action of the Patent 
Office was discretionary (U. S. ex rel. S'teinmetz v. Allen, 192 U. S. 
547, 561, 24 Sup. Ct. 416, 48 L. Ed. 555), which discrétion, unless clear- 
ly abused, was not subject to review. Kaufmann, therefore, acquiesced 
in the ruling and made a separate application for the patent on the 
process. The Patent Office understood the situation clearly, and recog- 
nized Kaufmann's right to a division. In speaking of the matter the 
examiner says: 

"A elaim slmilar to the claims now in this ease was submitted in application 
Ko. 283,743, filed October 21, 1905, which has maturea into patent No. 940,639, 
November 16, 1909. Said clalm was rejeeted as involvlng new matter. Appli- 
cant amended the claim, but traversed the rejection of the clalm as new mat- 
ter, and later of his own motion canceled the amended elaim, with the ex- 
ipressed réservation that claims to such subject-matter might be made in a 
future application. ïhe office does not hold that applicant acquiesced in the 
rejection of claim 8 of the former application as new matter, as he expressly 
did not so acquiesce, and in fact no action was taken by the office on the 
amended claim. Moreover, on page 1, Une 23, applicant apparently means ta 
say that the application is a division of former application 283,743 of October 
21, 1905." 

In the light of thèse facts, appellant's contentions are not well taken. 
Its claim that the process patent covers the same invention as the article 
patents is unsupported by the facts and contrary to the ruling of the 
Patent Office. 

The further objection to the validity of the process patent, that the 
product can be produced only by this process, and, if sustained, the 
process patent would unlawfuUy extend appellee's product monopoly, 
fails, because in fact the product patent can be made in other ways. 
Century Electric Co. v. Westinghouse E. & Mfg. Co., 191 Fed. 350, 359, 
112 C. C. A. 8; Leeds & Catlin v. Victor Talking Machine Ce, 213 U. 
S. 301, 318, 29 Sup. Ct. 495, 53 L. Ed. 805. 

Its second objection, while disputing its previous position is not sup- 
ported by the record. Appellant says: 
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"Kaufmann arlmits that the process In the proeess patent is not dlsclosed in 
the article patent, and consequently the process application could not be a 
divislonal case." 

Kaufmann's process patent is disclosed in the original api)lication, 
and is restricted to the daims covering the process found therein. 

[3] Appellant's contention that the process patent is invalid, because 
separate appUcation was not filed until more than two years after a 
public use, is untenable, in view of the fact that the prior application 
covering the same claims had for two years been pending in the Pat- 
ent Office and had been rejected because the claims for process pat- 
ent were included in the application for the article patent. 

Noninfringement of Process Patent. 

[4, 5] As to claims 1 and 3, appellant contends patentée provides 
five steps, which are not infringed, because steps B, C, and D are em- 
ployed by the défendant in the order of C, B, and D. Whether the 
patentée is restricted to the order named dépends upon the subject 
and the character of the various steps so designated. In the présent 
case we conclude that the claims are infringed, even though the order 
of the three steps B, C, and D, is changed. Gen. Electric Co. v. Hill- 
Wright Electric Co., 174 Eed. 996, 98 C. C. A. 566. 

The other alleged différences in appellant's process from the steps 
outlined in appellee's claims hardly justify separate considération. We 
conclude that process patent, No. 975,769, is valid, and claims 1 and 
3 are infringed. 

The decree is affirmed. 
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SOUTHKRN TEXTILE MACriIISEKY 00. v. FAY STOCKING CO. 

(District Court, X. D. Ohlo, B. D. July 3, 1917.) 

No. 340. 

1. Patents tS=3202(l) — Title — Asstgxment Pending Application. 

An as.sigiiment of a pending application witli the right to the patent to 
be isNued thereon, dnly flled and recordwl in the patent office, vests the 
légal tUle to tlie patent, when issued, in the assignée, although It is issued 
in the nume of the assignor. 

2. Patents <S:=3202(1) — Conveyance of Rights in — Assionment or "License." 

ÏE an instrunient traiisfers a putentee's entlre right to ail or un undlvid- 
ed interest in the patent, as fully as such right is conferred on him by the 
grant, eivher vvithin the entlre United States or a definlte subdivision 
thereof, a good légal title will pass, but unless it conveys the fuU right to 
make, use, and vend, or an interest therein, the instrument is, at most, a 
mère license. 

[ICd. Note. — For other définitions, see Words and Phrases, First and Sec- 
ond Séries, License.] 

3. Patents "©=280 — Suit for Inpringembnt— Title to Sustain. 

An instrument executed bj the .ioint owners of a patent, granting to a 
corporation the .exchisive right to manufacture and sell the patented ar- 
ticle during tho life of the patent, or so long as it shall remain a solvent 
going concern, does not vest tlie corporation witli title to the patent whicli 
will sustain a suit for Infrlngement against third parties in its uame alone. 

In Equity. Suit by the Southern Textile Machinery Company 
against the Fay Stocking Company. Leave granted to amend bill by 
joining additional complainants. 

Obed C. Billman, of Cleveland, Ohio, for complainant. 
A. V. Groupe and C. N. Anderson, both of Philadelphia, Pa., and 
HuU, Smith, Brock & West, of Cleveland, Ohio, for défendant. 

WESTENHAVER, District Judge. Complainant's bill charges in- 
frlngement by défendant of letters patent No. 1,050,432, issued by the 
United States Patent Office, January 14, 1913, to Edwin O. Davis, for 
a machine for uniting knit fabrics, of vi'hich letters patent complainant 
claims to be the sole and exclusive owner. The answer dénies com- 
plainant's title and the infrlngement of the letters patent, and also sets 
up the invalidity thereof for various reasons. The questions to bC' de- 
cided are : (1) Whether the complainant has shown title in itself to said 
letters patent. (2) Whether the défendant is guilty of infrlngement. 
(3) Whether the claims of said letters patent relied on are valid. 

The bill allèges that on or about November 20, 1912, Davis, by cer- 
tain instruments in writing then executed and delivered, and by mesne 
assignments theretofore executed and delivered, assigned and trans- 
ferred the entire right, title, and interest in and to the improvements 
and letters patent ; that thèse instruments in writing were recorded the 
19th of December, 1912, in the United States Patent Office, and that 
by virtue thereof the complainant then became, and ever since the dates 
of such assignments has been, and is now, the sole and exclusive 
owner thereof. Thèse instruments in writing, it will be noted, ail bear 

â=9For other cases see same topic & KKY-NUMDER io ail Key-Numbered Dlgests & Indexes 
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a date prior to the date of issue of the letters patent, and that the issue 
was thereafter made to and in the name of Davis. 

The answer, for want of knowledge and information, dénies thèse 
allégations of title and demands proof. Under equity rule 30 [198 Fed. 
xxvi, lis C. C. A. xxvi], this déniai for want of knowledge is the 
équivalent of a spécifie déniai, and puts on the complainant the bur- 
den of proving its title. 

Complainant, in support of the issue of title thus tendered, produced 
and introduced in évidence a number of instruments in writing, eight 
in ail, being numbered "Complainant's Exhibits No. 1" to "No. 8," 
inclusive. No other évidence on this issue is tendered. 

Exhibit No. 1, dated September 15, 1908, is an agreement between E. 
O. Davis (the inventer and patentée) and R. E. Hearne, of the first 
part, and R. B. Phillips and H. F. Drenk, of the second part. This 
agreement recites that Davis is the inventor of three separate and dis- 
tinct machines or attachments to be used in the manufacture of hosiery 
and other similar fabrics. One of thèse is described as a looping ma- 
chine, which is the one that is the subject-matter of the patent now in 
litigation. This invention, it is recited, was then owned jointly by 
Davis and Hearne, the former having an 80 per cent, and the latter a 
20 per cent, interest therein, and in any patents that might be issued 
on the same. This agreement, by proper and sufficient language, as- 
signs, transfers, and readjusts the ownership of this invention so that 
Davis retains a 35 per cent, interest, Hearne a 15 per cent, interest, 
and a 25 per cent, interest each is assigned to Phillips and Drenk. It 
does not contain any express direction that any patent issued for said 
invention should be issued in the name of the several assignées. 

This agreement was made in contemplation that a corporation should 
thereafter be organized for the manufacture of the machine, embody- 
ing this invention and other inventions described in the agreement, 
and that Phillips and Drenk should perform services and advance 
money required to get started and in opération the manufacturing of 
such machines. Other provisions are contained in it, regulating the 
rights and duties of the several parties until the corporation, in whose 
name the manufacturing was to be donc, was in practical running con- 
dition. Thèse provisions it is not necessary to state in détail. The par- 
ties, it was agreed, were to hâve issued to them the stock of the cor- 
poration thus to be organized in the same percentage proportions as 
their interests in said inventions. 

This agreement f urther states that the business of this corpora- 
tion — 

"shall be the manufacture and sale under permlts or license from the parties 
hereto as individuals of machlnery embodying the above-named inventions." 

It also provides that the parties— 
"shall lease to said corporation or glve il permlts or licenses to manufacture 
and sell machinery embodying said Inventions, but said inventions or patents 
are not to be sold to said corporation, and are tb remain the property of the 
parties hereto as individuals, and said leasè or permits are not to be for a 
longer time than said corporation shall remain a golng concem ; and any lease 
or permit shall contain stipulations that if said corporation makes an assign- 
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ment lor the beneflt of creditors, or goes into or Is foroed Into bankruptcy, or 
goes into the hands of a recelver or other ofticers or court to be wound up or 
run, then said lease or permlts are to cease at once, and the Inventions and 
patents revert to the parties hereto as indlviduals in the proportions above 
named." 

Exhibit No. 2 is an agreement dated March 20, 1909, and recorded 
in the United States Patent Office December 19, 1912. AU four joint 
owners of the inventions described in the first agreement are the first 
parties thereto, and the complainant, the Southern Textile Machinery 
Company, is the second party. This agreement recites the application 
by Davis for the patents and the ownership thereof by the first parties 
in the percentage proportions already given, and — 

"for the further considération of ail the capital stock of said company, includ- 
Ing the stock of the incorporators and original subscrlbers, namely, twenty 
thousand dollars of the capital stock of said company to be held and owned by 
the parties of the first part hereto in the percentage proportions [already 
given]," 

provides that^ 

"the said parties of the first part hereby lease and grant to the party of the 
second part the exclusive right or license on the conditions hereinafter named, 
however, to manufacture or hâve manufactured and to sell said machines or 
applianees or any Improvements that may hereafter be made thereon and pat- 
ented, from now on until the expiration of the patents or prospective patents on 
same." 

One of the prospective patents therein referred to is the looping ma- 
chine now in litigation. 

The conditions "hereinafter named" provide that the lease or li- 
cense was not to last for a longer time than the Southern Textile Ma- 
chinery Company remained a going concern, and that, if the condi- 
tions recited in the quotation above from the first agreement should 
corne to pass, the lease or license to the complainant should immediately 
cease, and ail said inventions and patents, and the right to manu- 
facture and sell, should revert to the first parties in the same per- 
centage proportions. Such title as was passed to Phillips and Drenk 
by the first agreement, and as is not transferred by this agreement, 
still remains in them so far as the record in this case discloses. 

Exhibit No. 3, dated March 22, 1909, is between Davis and Heame, 
of the first part, and Phillips and Drenk, of the second part. It mod- 
ifies in part the obligations assumed by Phillips and Drenk in the first 
agreement, but does not modify the provisions above stated as to the 
title to the patents. On the contrary, the last paragraph thereof réit- 
érâtes that provisions relatitig to title and ownership shall remain un- 
changcd, and that a license to manufacture and sell may be granted 
to the complainant, as stated in the former contract. 

Exhibit No. 4, dated April 13, 1909, and recorded in the United 
States Patent Office December 19, 1912, is between E. O. Davis, R. 
B. Phillips, and H. F. Drenk, Hearne not being a party to it. Its pro- 
visions show that a disagreement had arisen between the parties there- 
to about the conduct of the business of the Southern Textile Machin- 
ery Company (complainant herein). This agreement was made to 
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adjust ail différences and to eliminate future disagreements. Its pro- 
visions are not othervvise material to the présent issue. 

Exhibit No. 5, dated April 23, 1909, and recorded in the United 
States Patent Office February 7, 1910, is an express assignment from 
Edwin O. Davis to Phillips and Drenk of each a 25 per cent, and to 
Hearne a 15 per cent., interest in the invention covered by applica- 
tion sériai No. 491,511, being the application on which the letters pat- 
ent now in litigation was issued. It also authorizes and requests the 
Commissioner of Patents to issue said letters patent to the respective 
parties in thèse percentage proportions. 

Exhibit No. 6, dated August 10, 1910, and recorded in the United 
States Patent Office September 1, 1910, is an express assignment from 
Davis and Heame to the complainant of their retained 50 per cent, 
interest in the inventions covered by application sériai No. 491,511, 
being the one hère involved. It does not authorize nor request that 
the patents to be issued shall be issued in the name of the complain- 
ant, the Southern Textile Machinery Company. It recites that a 50 
per cent, interest had previously been conveyed to Phillips and Drenk. 
It is made subject to the terms and conditions of a contract and as- 
signment of even date, entered into between Davis and the Southern 
Textile Machinery Company, which is referred to and made a part 
thereof, but which does not appear in the record. It is inferable from 
a later writing that it provided merely for the payment of certain mon- 
eys by tlie complainant to Davis. 

Exhibit No. 7, dated November 20, 1912, and recorded in the Unit- 
ed States Patent Office December 19, 1912, is in form an absolute as- 
signment from Davis to the Southern Textile Machinery Company 
(complainant herein) of ail Davis' right, title and interest in certain in- 
ventions and patents to be obtained therefor. No more definite de- 
scription, by number or otherwise, of the inventions or patent ap- 
plications are given, but it may be assumed that the invention and pat- 
ent now in litigation was included. 

Exhibit No. 8, dated November 20, 1912, and recorded in the Unit- 
ed States Patent Office December 19, 1912, is a formai assignment from 
Davis to the complainant herein, the Southern Textile Machinery Com- 
pany, of his inventions covered by several applications, including ap- 
plication sériai No. 491,511. It requests the Commissioner of Pat- 
ents to issue the letters patent in the name of the company. 

For reasons not explained, the letters patent were issued thereafter 
in the name of Edwin O. Davis, and not to any one or ail of his as- 
signées. No assignment or transfer after issue in his name appears 
to hâve been made by him to complainant or any other person. 

Defendant's contention is that, inasmuch as the letters patent were 
issued to Davis, the entire légal title thereto is still in him, and that, 
if this be not true, Phillips and Drenk are the joint owners with com- 
plainant of each a one-fourth interest therein. 

[1] As appears from the foregoing statement, Davis and Heame 
reserved a 50 par ce^nt. interest in the invention covered by the patent 
application, and this interest was absolutely assigned to the complain- 
ant. The instruments of assignment, however, were executed and re- 
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corded in the Patent Office at a date prior to the date of issue of 
the letters patent. It does not, in my opinion, foUow f rom thèse facts 
that the complainant has not acquired a complète légal title to this 
50 per cent, interest. It is settled law that an assignment vests légal 
title in the assignée, even though executed prior to the issue of tlie 
letters patent, and the letters patent are thereafter issued in the name 
of the assigner. This is established by the f ollowing authorities : 
Walker on Patents (5th Ed.) §§ 274, 274a; Gayler et al. v. Wilder, 10 
How. 477, 13 L. Ed. ,S04; Railroad Co. v. Trimble, 10 Wall. 367, 19 
L. Ed. 948 ; Wende v. Horine (C. C.) 191 Fed. 620. 

[2] A différent situation, as appears from the above statement, ex- 
ïsts with respect to the other 50 per cent, interest originally assigned 
to Phillips and Drenk. They hâve not executed any instruments in 
writing purporting to assign that interest to the complainant. It may 
be admitted that any instrument in writing whicVi purports to convey 
the inventor's or patentee's entire right to his patent or to an undi- 
vided interest therein vvill be regarded as sufFicient to convey title, 
even though the words "assignment" and "transfer" are not employed. 
If the instrument does in fact transfer the inventor's or patentee's en- 
tire right to ail or an undivided interest therein as fully as stich right 
is by the patent conferred on him, either within the entire geographical 
limits of the United States or a defmite subdivision thereof, a good 
légal title will pass. This law is established by the following author- 
ities : Walker on Patents (5th Ed.) § 274; Rapp v. Kelling (C. C.) 
41 Fed. 792; Johnson R. R. Signal Co. v. Union Switch Si Signal 
Co. (C. C.) 59 Fed. 23; Paulus v. lînck Mfg. Co., 129 Fed. 594, 64 
C. C. A. 162; Waterman v. Mackenzie, 138 U. S. 252, opinion 256, 11 
Sup. Ct. 334, 34 L. Ed. 923. 

The entire right acciuired by one to whom letters patent are issued 
is defined by section 4884, United States Revised Statutes (Comp. St. 
1916, § 9428). This section confers for a term of 17 years "the ex- 
clusive right to makc, use and vend the invention or discovery through- 
outthe United States, and the territories thereof." The monopoly thns 
created is an entirety, and cannot be divided into parts, except as is 
authorized by the United States Statutes. Thèse statutes authorize 
the patentée or his assignée, by an instrument in writing, to transfer 
"the exclusive right to make, use and vend the invention throughout 
the United States" ; also to transfer an undivided part or share of 
that exclusive right, or to transfer that exclusive right within and 
throughout a specified part of the United States. If the instruments in 
writing, properly interpreted, confer or transfer a lesser interest than 
any one of thèse, the right transferred will at most be only a license. 
See Waterman v. Mackenzie, 138 U. S. 252, 255, II Sup. Ct. 334, 34 
L. Ed. 923, and cases therein cited. 

|3] The instruments in writing hère relied on say in explicit terms 
that Drenk and Phillips are not parting with their title or ownership. 
They do not purport to séll or transfer their interest in the patent 
applied for, either in the entire United States or in a specified part of 
it. This limitation or réservation is reserved and expressly set forth 
in ail the writings to which either of them is a party. They purport 
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to give, or to be willing to give, permits or licenses to manufacture 
and sell only. Thèse permits or licenses are coextensive, both as to 
duration and extent, with the letters patent, except for the forfeiture 
conditions contained in the written instruments. Thèse clauses stipu- 
late that in the event of complainant's insolvency, assignment for cred- 
itors, appointment of a receiver, etc., the lease, permits, or licenses shalt 
at once cease, and the inventions and patent shall revert to Phillips, 
Drenk, and others. Thèse forfeiture conditions, it might be argued, 
are in the nature of conditions subséquent, and until the conditions 
were broken and the rights of forfeiture exercised the entire title and 
interest hâve passed to complainant, 

I might be inclined to adopt this view, and to regard the instrument 
in writing as an absolute assignment, conferring a good title, at least, 
in equity, except for the limited nature of the lease, permit, or license 
granted or agreed to be given by thèse instruments. It will be observ- 
ed the right thus agreed to be given is only to manufacture and sell; 
it does not jnclude the exclusive right to use the invention. 

In view of the authorities presently to be cited, it must be held that 
complainant has acquired, both at law and in equity, something less 
than the entire right conferred by the letters patent upon the patentée. 
The law in this respect has been established by many décisions. The- 
exclusive right thus acquired by a patentée consists of three things: 
(1) The right to make, (2) the right to use, and (3) the right to vend 
the invention or discovery. If any one of thèse three is not assigned 
or granted, the grantee acquires, at most, only a license. See the fol- 
lowing: Gayler et al. v. Wilder, 10 How. 477, 494, 495, 13 h- Ed.. 
504; Mitchell v. Hawley, 16 Wall. 544, 21 h. Ed. 322; Hayward v. 
Andrews, 106 U. S. 672, 1 Sup. Ct. 544, 27 L. Ed. 271 ; Waterman: 
v. Mackenzie, 138 U. S. 252, opinion 255-257, 11 Sup. Ct. 334, 34 
L. Ed. 923. 

In Waterman v. Mackenzie, supra, 138 U. S. page 256, 11 Sup. Ct. 
page 335 [34 L. Ed. 923], Mr. Justice Gray says: 

"Whether a transfer of a particular right or interest under a patent Is 
an assignment or a license does not dépend upon the name by which it calls; 
itself, but upon the légal effect of its provisions. For instance, a grant of an 
exclusive right to make, use, and vend two patented machines within a certain 
district Is an assignment, and glves the grantee the right to sue in his owni 
name for an Infringement within the district, because the right, although lim- 
ited to making, using, and vending two machines, excludes ail other persons, 
even the patentée, from making, using, or vending llke machines within the 
district. Wilson v. Rousseau, 4 How. 646, 686 [11 L. Ed. 1141]. On the other 
hand, the grant of an exclusive right under the patent within a certain dis- 
trict, which does not include the right to make, and the right to use, and the 
right to sell, is not a grant of a title in the whole patent right within the 
district, and Is therefore only a license. Such, for instance, is a grant of 'th& 
full and exclusive right to make and vend' within a certain district, reserving 
to the grantor the right to make within the district, to be sold ontside of It.- 
Gayler v. Wilder, above cited. So is a grant of 'the exclusive right to mak» 
and use,' but not to sell, patented machines within a certain district. Mitchell 
V. Hawley, 16 Wall. 544 [21 h. Ed. 322]. So is an instrument granting the 
sole right and privilège of manufacturlng and selllng' patented articles, and 
not expressly authorizing their use, because, though this might carry by Im- 
plication the right to use articles made under the patent by the Ilcensee, It 
certainly would not authorlze hlm to use such articles made by others.^ 
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Hayward v. Andrews, lOC U. S. 672 [1 Sup. Ct. 544, 27 L. Ed. 271]. See, also, 
Oliver v. Rumford Chemical Works, 109 U. S. 75 [3 Sup. Ct. 61, 27 L. Ed. 862]." 

This being the law, complainant lias a good title as to one half of 
the letters patent now in litigation, and, at most, a license as to the 
other half. In this situation, the parties entitled to maintain an ac- 
tion for an infringement has often been under considération, and it 
is settled law that a licensee, or one of two or more joint owners of 
a letters patent, cannot maintain a suit in equity to enjoin infringement 
without uniting the licensor or the other joint owners. See the fol- 
lowing: Gayler et al. v. Wilder, 10 How. 477, 494, 495, 13 L. Ed. 
504; Waterman v. Mackenzie, 138 U. S. 252, 255, U Sup. Ct. 334, 34 
h. Ed. 923 ; Walker on Patents (5th Ed.) § 399. 

In Waterman v. Mackenzie, supra, 138 U. S. page 255, 11 Sup. Ct. 
page 335 [34 L. Ed. 923], Mr. Justice Gray says: 

"In equity, as at law, when the transfer amounts to a license only, the 
tltle remains in the owner of the patent; and suit must be brought in hls 
iiame, and never In the name of the licensee alone, unless that Is necessary to 
prevent an absolute failure of justice, as where the patentée is the infrlnger 
-and cannot sue hlmself . Any rights of the Uoensee must be enf orced through or 
în the name of the owner of the patent, and perhaps, if necessary to protect 
the rights of ail parties, joining the licensee with hlm as a plaintiff." 

Walker on Patents (5th Ed.) § 399, says : 

"Owners in common of patent rights must sue jointly for thelr Infringement, 
or the défendant may plead In abatement or demur, or, In suit In equity, move 
to dismiss. This rule applies where a patentée has asslgned an undivlded part 
■of his patent, and also to cases where the owner of the patent has granted an 
undivlded interest therein, in that part of the territory of the United States 
wherein the infringement sued upon was commltted. In the flrst of thèse 
cases the action must be brought by the patentée and assignée jointly, and 
in the other case It must be jointly brought by the owner of the patent and 
ils grantee. Indeed, the rule necessarlly applies to every case where a 
plurality of persons own the undlvided interest In a patent right, whether In 
the whole or only in a part of the territory of the United States." 

Thèse rules of law are based on the fundamental considération that 
ail persons interested in the subject-matter of litigation or to be affect- 
ed by a decree should be made parties, because it is the aim of courts 
of equity to do complète justice, and to settle the rights of ail parties 
în one suit, in order that litigation may end and a multiplicity of suits 
be avoided. A decree does not bind absent parties, and they may there- 
after harass the défendant with another action based on the same cause 
of action. A defect of parties in this sensé is so vital that a court 
cannot proceed to judgment under such conditions. 

So far as the record discloses, this is the situation now presented. It 
will be necessary that new parties be made, or sufficient facts alleged, 
showing either a lack of interest, or an adéquate reason for not making 
them parties, before this cause can proceed further. 

Leave will be given complainant, either by amendment to the prés- 
ent bill, or by intervention at the instance or on behalf of Phillips 
and Drenk, or in other appropriate manner, to obviate the difficulties 
<lisclosed by the présent state of the record. If this cannot be done> 
a decree dismissing the bill will hâve to be entered. 
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SOHAUM & ITHLINGER, Itic, v. COPLEY-PLAZA OPERATING CO. 
(District Court, D. Massachusetts. July 20, 1917.) 

No. 802. 

1. Patents <g=5310(2, 10) — Suit for Infringement—Pleading— Amendaient. 

A bill for infrlngement of a patent whieh does not allège that tlie patent 
was issued in the name of the United States under the seal of the Patent 
Office or that it was signed by the C'ommissioner, nor annex à copy of the 
patent or make profert thereof, is defective, but is amendable under eriuity 
rule 19 (198 Fed. xxiil, 115 O. C. A. xxiil). 

2. Patents ©=312(1) — Suit fob Infeinqement— Sufficiency of Bill. 

Where a bill for infringement allèges that the patent waa issued to an- 
other than the applicant as assignée, it wlll be presumed that an assign- 
ment sufflcient to pass tltle was before the Patent Otflce. 

3. Patents <s=310(1) — Suit for Infringement— Sufficiency of Bill. 

An allégation in a bill for infringement that a person named was "wlth- 
in the meaning of the statutes of the United States then in force the in- 
ventor" of the patented procesis, while informai, is équivalent to an alléga- 
tion that he was the original and flrst inventer or discoverer. 

4. Patents ®=5310(1) — Suits fob Infringement — Allégation op Title. 

An allégation in a bill for infringement that the patent was prier to tht' 
flling of the bill "by varions mesne asslgnments duly assigned to" eom- 
plainant, but without specifying such asslgnments, is insufficient to show 
title in complainant, but may be aniehded. 

5. Patents <S=>310(1) — Suits for Infringement— I5ssential Allégations op 

Bill. 

Equity rule 25 (198 Fed. xxv, 115 C. C. A. xxv), providing that a bill 
shall contain a short and simple statenient of the ultimate facts, does nor 
change the previously settled requirement that a bill for infringement 
must contain distinct allégations of compllance with Rev. St. g§ 4S86, 
4S87, as amended by Act Mareh 3, 1897, c. 391, §§ 1, 3, 29 Stat. 692 (Comp. 
St. 1916, §§ 9430, 9431), although the facts should be shortly and sîmply 
stated. 

In Equity. Suit by Schaum & Uhlinger, Incorporated, against the 
Copley-Plaza Operating Company. On motion to dismiss bill. Grant- 
ed, subject to leave to complainant to amend. 

Alfred H. Hildreth and Van Everen, Fish & Hildreth, ail of Bos- 
ton, Mass., for plaintiff. 

Oliver Mitchell, of Boston, Mass., and Edwin F. Thayer, of Attle- 
boro, Mass., for défendant. 

DODGE, Circuit Judge. None of the defects claimed to exist in 
this bill for infringement of a patent seem to me jurisdictional in the 
sensé contended for by the défendant. If they exist, I cannot regard 
them as requiring dismissal of the bill without leave to amend, in view 
of equity rule 19 (198 Fed. xxiii, 115 C. C. A. xxiii). 

[1] To show itself the owner of a monopoly granted by public au- 
thority, the plaintifï has alleged only that one Uebersax, "being, within 
the meaning of the statutes of the United States then in force, the in- 
ventor of a certain new and useful process," duly filed an application 
for a patent therefor, and that on june 3, 1913, "ail of the require- 
ments of the statutes then in force having been complied with," Unit- 

(S=5F«r otber cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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ed States patent No. 1,063,478 was duly issued on said application, 
with further allégations as below, showing the ultimate vesting of title 
thereto in the plaintiff. 

There are no allégations that said patent was issued in the name of 
the United States, under seal of the Patent Office, or that it was signed 
by the Commissioner, as required by Rev. Stats. § 4883, as amended 
by Act Feb. 18, 1888, c. 15, 25 Stat. 40 (Comp. St. 1916, § 9427). 
Thèse omissions, in connection with the fact that no copy of said pat- 
ent is annexed and no profert thereof made, leave the bill defective. 
Fichtel V. Barthel (C. C.) 173 Fed. 489. It is understood that the 
plaintiff intends asking leave to amend by making profert of the pat- 
ent. If this is done, the above defects will be cured, according to 
the case cited. 

[2] The bill allèges that said patent was issued to Wenger & Co., 
as the assignée of Uebersax. There is no allégation of an assignment 
in writing by him to Wenger & Co., entered of record in the Patent 
Office before issue. But, having held, in Beckwith, etc., Co. v. Gowdy, 
244 Fed. 805, Nos. 628, 630, Eq., in this court, that in such a case 
assignments sufficient to pass title from the applicant to the assignée 
named may be presumed to hâve been before the Patent Office until 
the contrary is shown, I cannot hold this omission material. See opin- 
ion in the above case dated August 5, 1916. 

[3] The bill allèges Uebersax to hâve been, "within the meaning of 
the statutes of the United States then in force, the inventor" of the 
patented process. I do not think it necessary to hold the omission to 
allège that he was "the original and first inventor or discoverer" of 
said process a material omission. This, although not clearly and defi- 
nitely expressed, I consider sufficiently indicated by the language used. 

[4] The bill allèges that the patent, with ail rights of action for 
its infringement, was, prior to the filing of the bill, "by various mesne 
assignments, duly assigned to" the plaintiff. There is no spécification 
of the assignments ref erred to ; and without such spécification I think 
the bill makes an insufficient showing of title in the plaintiff. The 
plaintiff is understood to acquiesce in this view and to intend asking 
leave to amend so as to supply this deficiency. 

[5] Except as contained in or to be imphed from the above terms 
wherein issue of the patent is alleged, the bill omits to allège fulfillment 
of the conditions précèdent to the issue of a valid patent specified in 
Rev. Stats. § 4886, and also omits to négative the filing of any foreign 
application such as would bar the issue under section 4887. Whether 
or not thèse omissions leave the bill insufficient is the question to which 
the argument has been mainly devoted. 

There can be no doubt that before the présent equity rules went in- 
to effect the omitted allégations were essential. See Bayley, etc., Co. 
V. Braunstein, etc., Co. (D. C.) 237 Fed. 671, in which many prior 
décisions are cited. See, also, American, etc., Co. v. National, etc., 
Co. (C. C.) 127 Fed. 349 (1904) ; Moss v. McConway, etc., Co. (C. 
C.) 144 Fed. 128 (1906); Walker, Patents (5th Ed. 1917) § 579. Mc- 
Coy V. Nelson, 121 U. S. 484, 7 Sup. Ct. 1000, 30 h- Ed. 1017, upon 
which the plaintiff places some reliance, does not appear to hâve been 
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ever recognized as an authority to the contrary. The bill there under 
considération does not appear in full in the report, and Justice Blatch- 
ford States (121 U. S. 487, 7 Sup. Ct. 1002 [30 L. Ed. 1017]) that 
it was "in accordance with approved précédents, and * * * {^ 
the usual form." 

But under rule 25 (198 Fed. xxv, 115 C. C. A. xxv) a bill need 
only contain "a short and simple statement of the ultimate facts upon 
which the plaintiff asks relief, omitting any mère statement of évi- 
dence." Etoes this require a différent conclusion as to the omitted 
averments now under considération? 

The défendant relies on Maxwell v. National, etc., Co. (D. C.) 205 
Fed. 515 (1913), in which Judge Ray declined to strike out such aver- 
ments, being of opinion that the new rules were not intended to change 
the settled practice requiring allégations showing compliance with sec- 
tions 4886 and 4887, and also on Bayley, etc., Co. v. Braunstein, etc., 
Co. (D. C.) 237 Ked. 671 (1916), in which Judge Learned Hand sustain- 
ed a motion to dismiss for want of such allégations, although the bill 
contained allégations to much the same effect as those found in the 
présent bill, that the patentée "was entitled to a patent * * * un- 
der the provisions of the statutes in such case made and provided." 
Judge Hand, like Judge Ray, considered allégations going no further 
than to show issue of the patent sued on as allégations of évidence, 
not of ultimate fact, and held the formerly settled rule unaffected by 
rule 25. 

The plaintiff relies on Zenith, etc., Co. v. Stromberg Co. (D. C.) 205 
Fed. 158 (1913), wherein Judge Tuttle denied a similar motion to dis- 
miss, regarding the former necessity for express allégations of com- 
pliance with the requirements of sections 4886 and 4887 as done away 
with by rule 25. To this décision, though rendered some three months 
earlier, Judge Ray 's décision, above cited, makes no référence. The 
plaintiff relies also on Gen, etc., Co. v. Nikolas (D. C.) 207 Fed. 111 
(1913), wherein Judge Chatfield, as to the matters now being consid- 
ered, agreed with Judge Tuttle. This décision, made some two months 
later than Judge Ray's, contains no référence thereto. 

In Pittsburg, etc., Co. v. Bêler, etc., Co. (D. C.) 222 Fed. 950 (1915), 
a décision made, not on motion to dismiss, but on final hearing, Judge 
Orr called attention to the undue amount of space taken up in the bill 
before him by the unnecessarily expanded form wherein ail its allé- 
gations and prayers were expressed. He found it unnecessary for the 
purposes of the case before him to détermine whether or not aver- 
ments of compliance with ail statutory conditions précèdent to the 
granting of a patent were required, under the new rules, as above; 
but he forcibly recommended the avoidance of the unnecessary ver- 
biage formerly common in bills for inf ringement, as serving no useful 
purpose. I am entirely in accord with thèse recommendations, and 
with the similar suggestions made by Judge Ray in his opinion above 
cited. 

Upon the question now being considered, I agrée with Judge Ray 
and Judge Hand, and hold, as they hâve held, that rule 25 does not 
change the previously settled requirement of distinct allégations of 
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compHance with sections 4886 and 4887. Such allégations were pre~ 
viously held necessary because they were of facts essential to the va- 
lidity of the patent sued on, and therefore to the relief sought. If 
essential to this extent, I must consider them statements of ultimate 
facts, as distinguished from statements of mère évidence, for the pur- 
poses of rule 25. Said facts can be shortly and simply stated in va- 
rions ways; one way being that suggested in Judge Ray's opinion 
above referred to ([D. C] 205 Ped. at page 521). There will be no 
occasion for a return to any of the unduly prolix forms wherein they 
hâve sometimes been stated. Ferhaps they may be capable of suffi- 
cient statement in a form even more condensed; but the language 
whereby this bill attempts to cover them seems to me altogether too 
gênerai and indefinite. 

The bill aflfords no express description of the alleged invention, al- 
though Uebersax is alleged as above to hâve invented "a certain pro- 
cess or method," etc., afterwards patented, and said process or meth- 
od, as "shown, described, and claimed" in the alleged patent, is alleged 
to hâve proved itself of value by commercial success, and also to hâve 
been infringed by the défendant. This is not a description sufficient 
for the purposes of a bill not setting forth or making profert of the 
patent referred to, by the amendment said to be intended as above, 
however, this defect will be cured. 

Among the prayers for relief is one for the surrender and destruc- 
tion of ail apparatus used or intended for use in the alleged inf ringe- 
ment. The patent, so far as appears from the bill, covering only a 
process or method, the bill appears to show no ground, as it stands, 
for the granting of any such relief. But this objection, since it would 
at most justify only the striking out of the prayer referred to, need 
not be further considered at présent. 

The resuit is that the bill is insufficient as it stands, and must be 
dismissed if not amended. Unless amended within ten days from this 
date, there may be a decree dismissing it, with costs. 
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THE DOBSON BROS. 

CDistrict Court, E. D. New York. July 30, 1917.) 

Admiraltt <s=»ô1 — Death op Défendant — Substitution of Partt — Opening 
Befault. 

The attomeys for the individual défendant. In an. action In admlralty 
against a ship and Its owner, having allowed default without bringin'g 
to the court's attention the death of such défendant, and so keeplng open 
the tlme for applylng for further opportunlty to answer, and having let 
the term of court and the period flxed by admiralty rule 40 for movlng 
to open default decree expire, before asking the court to give deceased's rep- 
résentatives opportunlty to oontest the action lu hls place, and the défense 
which they offer not showlng that deceased was not the proper person to 
défend, or that hls attomeys vi^ere not bound to avold default, and default 
having been allowed against the shlp, the motion will be denled. 

«=»For other cases see same topic éb HZEY-NUMBER In ail Ker-Numbered Digests & Indexe» 
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In Admiralty. Action by the Hecker- Jones- Jewell Milling Company 
against the steamer Gilbert R. Green, Thomas Mcintire, its owner, and 
the barge Dobson Bros. On motion, after default, to give the repré- 
sentative of défendant Mcintire, deceased, opportunity to défend in 
his place. Motion denied. 

Duncan & Mount, of New York City, for libelant, 
Foley & Martin, of New York City, for claimant. 

CHATFIELD, District Judge. Death of the plaintiff abates cer- 
tain actions and stops the trial of other causes until the proper par- 
ties are brought in. But the death of the défendant, in most cases, re- 
quires mère notice of that fact and a substitution of those entitled to 
défend, if they hâve no new issue to raise. Entry of judgment by de- 
fault against a dead défendant may furnish an adjudication of his 
rights by which his estate will be bound, if the défendant or his attor- 
neys, prior to the decease, were properly before the court and the 
default was not occasioned by the death. 

A default for other reasons cannot be opened upon the ground of 
the death alone. The estate or attorneys for the deceased should corne 
in and secure the substitution, to meet the situation, and could open 
any default, if not too late to do so, and if the lâches be explained. 

In this case there was an appearance for the respondent by attor- 
neys who ceased to represent him. The new attorneys, who to the 
knowledge of the court and proctors for the libelant were conducting 
the litigation before the respondent's death, but who had not been 
substituted of record, did not seek to obtain time to answer when he 
became ill, and did not seek to delay the proceedings in the case at 
the time of his death, nor did they, until after the entry of the de- 
cree, hâve the death noted on the record. They hâve let the term of 
court and the period fixed by rule 40 expire before asking the court 
to give the représentatives an opportunity of contesting the action in the 
place of the deceased. The défense which they offer would not bave 
shown that the deceased was not the proper party to défend the action, 
or that his attorneys were not bound to avoid default. This action was 
also pending in rem against the boat on the same allégations of fault 
and îiability. As to that, default was allowed, without réservation 
of tlie right to contest the charge of fault. The incapacity and death 
of the respondent was a matter which the proctors should bave brought 
to the court's attention, so as to hâve the time kept open within which 
they might act to protect themselves. 

The évidence does not show any information conveyed to the proc- 
tors for libelant, or the clerk of the court, which made the entry of 
the decree a clérical mistake, or based on error of fact that, if correct- 
ed, would hâve made the judgment void. S. M. Hamilton Coal Co. 
V. Watts, 232 Fed. 832, 147 C. C. A. 26; United States v. Mayer, 235 
U. S. 55, 35 Sup. Ct. 16, 59 h. Ed. 129. The mistake hère was that 
the attorneys did not keep the time to answer open, and tlie right to 
be substituted as a party to the suit would not extend the time to ap- 
ply to the court for further opportunity to so do. 

Motion denied. 
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THE SEA FOAM. 

(District Court, W. D. Washington, N. D. May 8, 1917.) 

No. 3589. 

Maritime Liens (@=>37— Peiorities — Time of Accbual of Claim — ^Habbor 
Vbssels. 

The 90-da.y rule established by the District Court of the Western Dis- 
trict of Washington for the classifleation of maritime liens applles as 
between liens for wages, as well as to liens for repairs and supplies. 

In Admiralty. Suit by the Port of Seattle against the gasboat Sea 
Foam ; Léonard Barnhill and Arthur Gaaseland, interveners. On ex- 
ceptions by intervener Gaaseland to report of commissioner. Excep- 
tions denied. 

Daniel Landon, of Seattle, Wash,, for intervening libelant Gaase- 
land. 

î. M. Boyle, Jr., of Aberdeen, Wash., for intervening libelant Barn- 
hill. 

NETERER, District Judge. This boat was libeled to recover for 
labor and material supplied in repair work to the vessel between the 
27th day of December, 1916, and the 15th day of January, 1917. In- 
tervening libel was filed by Léonard Barnhill to recover seaman's wages 
earned on the vessel between January 27 and March 27, 1917, in the 
sum of $175. Arthur Gaaseland intervened, alleging that there was 
due him $337.50 seaman's wages from the 15th day of June, 1916, 
to the Ist day of November, 1916. The case was referred to the com- 
missioner to hear the testimony and report fîndings and conclusions. 
Léonard Barnhill is given a lien of the first class, Arthur Gaaseland 
of the second class, and the port of Seattle of the third class. Gaase- 
land files exceptions to the report upon the ground that the classifica- 
tion was wrong, and that Barnhill and Gaaseland should be in the 
same class. 

The 90-day rule established by this court in The Edith, 217 Fed. 
300, is invoked by Barnhill, and the excepting intervener contends that 
this rule cannot apply to a claim for wages. The court's attention has 
not been directed to any convincing authority, and there is no appar- 
ent reason, why the distinction should be made. The same rules 
apply to liens for wages as to liens for materials, supplies, and repairs. 
The Dubuque, 2 Abb. U. S. 20, Fed. Cas. No. 4,110, in which the 
court said: 

"In determining this question, the same rule applies to liens for wages as to 
liens for repairs and supplies." 

And to the same effect is The Nebraska, 69 Fed. 1009, 17 C. C. A. 
94. Both of the claims being for wages, there is no reason apparent 
why the 90-day rule should not hâve opération as between thèse claim- 
ants. This view bas been indorsed by the Circuit Court of Appeals of 
the Second Circtxit in The Samuel Little, 221 Fed. ,308, 137 C. C. A. 

e=sF;or other ,cas«s bs» sam* toplc & KEY-NUMBEB in aU Key-Numbered DiEests & Indexe» 
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136, in which Circuit Judge Rogers exhaustively discussed the 40-day 
rule of the Southern district of New York, where the same contention 
was made as is made in this case. 

The exceptions are denied, and a decree directed in accordance with 
the report of the commissioner. 



ATHERTON et al. v. BBAMAN. 

(District Court, D. Massachusetts. Aprll 20, 1&17.) 

No. 786. 

Bawkbuptct <@=>2&3(1) — ^Trustées— Plenary Action. 

Trustées In baiikruptcy may resort to a plenary action in the District 
Court to protect thelr right to the possession of Personal property be- 
longlog to the banirupt. 

In Equity. Bill by Percy A. Atherton and others, trustées in bank- 
ruptcy, against Nathaniel P. Beaman. On motion to dismiss. Mo- 
tion overruled. 

Swift, Friedman & Atherton, of Boston, Mass., for plaintiflfs. 
Foster & Tumer, Reginald Foster, Wm. D. Turner, and George 
Hoague, ail of Boston, Mass., for défendant. 

MORTON, District Judge. If trustées in bankruptcy may resort 
to a plenary action in this court to protect their right to the possession 
of Personal property belonging to the bankrupt, the présent bill of com- 
plaint concededly states a case. In Whitney v. Wenman, 198 U. S. 
539, at page 553, 25 Sup. Ct. 778, 49 L. Ed. 1157, a plenary suit in- 
stituted by trustées in bankruptcy to regain possession of property al- 
leged to belong to the estate was expressly approved by the Suprême 
Court. 

The question raised by the motion to dismiss is concluded by that 
décision, and the motion must be overruled. 



GOIJLD V. SUBURBAN GAS & ELECTRIC LIGHT CO. 

(District Court, D. Massachusetts. February 23, 1917.) 

No. 744. 

1. Pabxies ®=>59(4) — Amendment. 

There may be amendment to make the action by plalntlff as adminlstra- 
tor by hinï as ancillary adminlstrator ; the cause of action remalning the 
same, to recover for Intestate's death. 

2. CoTJBTS ig=311— Eedeeal Courts— Jurisdiction. 

It Is the dtlzenshlp of the adminlstrator suing, and not the place of hls 
appolntment, which glves a fédéral court jurisdlctlon. 

At Law. Action by Chester Gould against the Suburban Cas & 
Electric Light Company. Plaintiflfs motion to amend granted. 

«taror otber eues se* um* topic ft KBY-NUMBER In ail K«r-Nttmb«r*d DIcmU ft Indezw 
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Wilfiam H. Sleeper, of Excter, N. H., for plaintiff. 
Walter I. Badger, of Boston, Mass., for défendant 

MORTON, District Judge. The défendant moved to dismiss the 
amended déclaration, upon the ground that a New Hampshire admin- 
istrator has no right to sue in this court. The case was continued, and 
during the continuance the plaintiff has been granted ancillary ad- 
ministration on the estate of the deceased in this commonwealth. The 
plaintiff now moves to amend the original action, so that it shall ap- 
pear that he is suing as ancillary administrator under the Massa- 
chusetts appointment. It is objected by the défendant that there can 
bc no such amendment, and that the plaintiff must bring a new suit 
as ancillary administrator. 

[1, 2] On questions of this character the point of inquiry is the 
nature of the cause of action. As long as that remains the same, the 
court has discretionary power to allow amendments bringing in the 
proper parties, as was expressly decided in Silva, Adm'x, v. N. E. 
Brick Co., 185 Mass. 151, 69 N. E. 1054. In this case it is clear that 
the cause of action has been and is to recover damages for the death 
of the plaintiff 's intestate ; there has been no change in it. Assuming, 
without so deciding, that the original plaintiff was not the proper per- 
son to enforce that cause of action, the court has power to allow 
an amendment bringing in the proper party plaintiff. In Dearborn 
V. Mathes, Adm'x, 128 Mass. 194, where the présent question was 
raised after verdict, the court refused, on proceedings for review, to 
award a new trial, saying that, as letters of ancillary administration 
had been taken out in Massachusetts, the défendant was in no danger 
of suffering any injustice. That observation is equally applicable 
hère. Of course, it is the citizenship of the administrator which gives 
jurisdiction, not the place where his appointment is made. Bishop v. 
Boston & Maine (C. C.) 117 Fed. 771. 

The motion to amend is granted. 



MOORE et al. v. NORRISTOWN TRUST CO. 

(District C!ourt, E. D. Pennsylvanla. May 29, 1917.) 

No. 1331. 

KxuAiNDEBS €=>14r— Sale or Intkeest in Remaindeb— Vaudity. 

Complainant's intestate was the owner of one-third Interest In an ea- 
tate in remainder after the death. of the survivor of three llfe tenants. 
He sold and asslgned the right to receive $400,000 out of such Interest 
to défendant for $90,000. At that tlme the llfe eipectancy of the young- 
est of the Ufe tenants, computed by the American Llfe Tables, waa 24 
years. The assigner, while havlng ample intelligence to understand what 
he was doing, was Intemperate and a prodlgal spendthrlft, weak in char- 
acter, and subject to iidpoaition by the unscrupnllous ; but sucb fact was 
not known to défendant, which dealt with him in good faith. He also 
had the assistance of counsel in the negotiations. After bis death, com- 
plainant broughtsuit to set aside the sale; one of the Ufe tenants being 

^ÉaFor oUier easM saa lam* toplc * KBT-NXJMBBR In ail K*r-Numb«rcd DlgMt* * Inâtzw 
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still living. There was no offer to relmburse défendant, so as to place 
it in statu quo ante; but complainant asked that the transaction be de- 
creed a sale or collatéral loan, whichever might prove to be the more 
advantageous to decedent's estate. Held, that the considération paid 
was not inadéquate, and the sale was one whieh the assigner, if desiring 
to sell, mlght reasonably hâve made, if fully compétent, and that. In view 
of such facts and the good falth of défendant, there was no ground which 
would justify a court of equity in remaking the contraet as prayed for. 

In Equity'. Suit by Gertrude L. Moore, individually and as ancil- 
lary administratrix of the estate of Henry G. Moore, deceased, and 
Eliza C. Schott, against the Norristown Trust Company. Decree for 
défendant. 

Jordan & Williams, of New York City, and C. P. Sterner and R. 
D. Brown, both of Philadelphia, Fa., for plaintiffs. 

Alex. Simpson, Jr., of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge This is a bill to cancel a conveyance, 
following the sale of a property, on the ground that the vendor was 
without légal capacity to make a valid sale. The property sold was 
the right to receive $400,000 out of one-third of the femainder of the 
estate of Andrew M. Moore, deceased, upon the death of the survivor 
of his three sons, the income from which remainder was payable un- 
def a spendthrift trust to the sons and the survivors until the death of 
the last survivor. The transfer now asked to be avoided was made 
July 23, 1902. At the time the expiration of life (as figured from the 
American Life Tables) of such last survivor was such that it is agreed 
that an estimate of 24 years before the remainder interest would fall 
in and the principal become payable was a fair one. Two of the three 
sons are now deceased. Each of those now deceased lived out about 
his expectatiôn of life as thus estimated. The life expectation of the 
survivor has still some years to run. The interest affected by the as- 
signment before us is the interest of Henry G. Moore. He is now de- 
ceased, and the bill was originally filed by his administrator. As in 
his lifetime he had been adjudicated a bankrupt, his trustée in bank- 
ruptcy was by amendment added as a party plaintiflf. The bill as filed 
avers, to quote from the paper book of counsel for plaintiff : 

"That at the time of said conveyance [the grantor] was mentally and 
physically incapacitated from exeeuting the same, or from knowing the true 
extent and meaning thereof, was insane and a confirmed victiin of drugs and 
medicines(?), was of immoral habits and a perfect tool In the hands of those 
whom the défendant employed to secure the signature of the said Henry G. 
Moore to the same." 

The présent counsel for plaintifï hâve incorporated in this state- 
ment a quotation from the bill without, we assume, adopting as their 
own the language in which the thought intended to be expressed is 
given expression. The quoted phrases are clearly intended to convey 
to our mifids two thoughts: One is that the sale referred to was void, 
because made by one who was without légal capacity to contraet; and 
the other, that the grantee had f raudulently procured the sale to be 
made to it. It may be stated preliminarily to any discussion of the 
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true fact situation that, if either of thèse averments were supported by 
anything which is in évidence in this case, the burden resting upon the 
trier of the facts would be, under the f acts which are in évidence, ren- 
dered a very hght one. Indeed, if there was anything in the case to 
justify a finding, or even to give to such finding color of probabiUty 
of its correctness, that the sale now qnestioned had been brought aboiit 
by the active procurement of the défendant, or the grantor had been 
sought out by the défendant and urged to make it, Httle time would 
be required to reach a décision indicating the decree which should be 
entered. 

We premise the discussion of the facts, in order to shorten it, with 
the statement that, whatever the truth may be, there is .absolutely noth- 
ing in the évidence which hints at aught else than the fact that the 
défendant acted without knowledge, reason to believe, or thought of 
anything else than that the vendor was fully compétent to act, that he 
was acting with due délibération and upon careful considération, that' 
he had the aid of compétent and faithful counsel, who were advising 
him in what he did, and that the considération paid was a concededly 
adéquate and fair one for what was sold and bought. Indeed, the sole 
question of différence of opinion which arose between the parties or 
counsel was over, not the fair value of that which was sold, but over 
the fair value of the remainder, a third interest in which (after the 
life estâtes had fallen in) was at first proposed to be sold. AU such 
différence of opinion was removed by the suggestion to sell, not this 
one-third interest in the remainder of the estate, but the right to re- 
ceive $400,000 out of this one-third interest at the death of the sur- 
vivor among the life tenants. We are, of course, bound to find the fact 
of undue or improper conduct on the part of the vendee in accordance 
with the évidence, whatever the truth might be surmised to be, or what- 
ever suspicions might be aroused; but the presumption that the truth 
is in accord with the évidence is confîrmed and strengthened by the 
circumstance that not even the lieat of an earnest argument has in- 
duced or tempted counsel for plaintiff to hint, much less assert, that 
the défendant had acted otherwise than in good faith or with knowl- 
edge that the grantor was an incapable. 

The whole difficulty, and the only difficulty, in reaching a satisfy- 
ing judgment of the merits of this case, arises out of the existence of 
thèse two facts: One is that the grantor was a prodigal spendthrift, 
without other limitation to bis impulse to throw away what he had than 
the extent of his ijossessions. The other is that tîie défendant dealt 
with him without knowing that he was what he was, and gave him 
a priée for that which was sold which is not even now criticized as 
inadéquate, much less un fair. The one fact calls loudly upon the law 
to protect, not the man himself, who, because he was what he was. 
could neither be protected nor even benefited, but to save his estate, 
if possible, to his family from a waste so inane as to be painful to 
witness. The other voices just as loudly the necessity for caution, 
lest injustice be donc to the purchaser and injury to the public, by 
setting up unwise and impracticable standards and tests in business 
transactions. 
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It is as well to dispose of this latter feature of the case, for it goes 
to the whole bill in respect to its légal merits. In disposing of this 
feature we will assume (to paraphrase a citation in the paper book of 
plaintiff) that the— 

"sale will be set aside If the vendor, while not non compos mentis or Insane, 
was none the less so far an Incapable that a contract made by him should 
be scrutinized with the utmost care, to détermine whether in itself it was of 
sueh a character as that a person fully compétent to contract would hâve en- 
tered into that Itind of a contract, although willing to sell." 

This cornes close to determining whether the transaction furnishes 
internai évidence of such imposition or overreaching as to lead to the 
conclusion that no one except an incapable would hâve made it. In 
the first place, we are bound to find that the vendor protected himself 
absolutely against any possible undervaluation of the thing which he 
was selling by limiting the value of what he sold to a $400,000 interest. 
The sale was not of property of uncertain value, but of a fixed sum of 
money. It might be of less value than $400,000, but it could not be 
more. The then présent value of the $400,000 was uncertain, because 
it was to come into possession at the end of three lives then in being. 
The time of the receipt of the money could not be known, but it could 
be and was determined by référence to the American Life Tables, giv- 
ing the expectation of life of the youngest of the three life tenants. 
This, as a basis of valuation, might well be accepted by the most ca- 
pable and the shrewdest of vendors. This basis, in fact, favored the 
vendor, because the contract was based, not upon the death of the 
youngest of the sons, but upon that of the survivor of the three. In 
golfing parlance, handicapping the players by figures representing the 
expectation of the life of each in reverse order, the vendee was play- 
ing a match, not with the life tenant having the lowest handicap, but 
playing the best bail of the three. A mère contrast of the figures, 
$90,000 paid and $400,000 to be received, would startle us into the 
conviction of inadequacy of price. When tested, however, by any 
kpown test, the application of which has been suggested, this first- 
blush conviction of inadequacy is changed. 

Given the choice of $90,000 now, or of $400,000 to be received at the 
death of the survivor of three persons, the youngest of whom has a 
life expectancy of 24 or 25 years, any one might well hesitate which 
to take. Let us apply a very simple test, and assume the $90,000 to 
hâve an eaming capacity of 6 per cent. Assume, further, that the in- 
terest or income was invested in that form of savings fund invest- 
ment known as a building association, and as the stock matured the 
income with its additions reinvested. At the end of the life expectan- 
cy period, the stock would hâve twice matured and a third period would 
hâve been entered upon. At the first maturing period the stockholder 
would hâve had $180,000, and at the second $360,000. This, with the 
value of his holdings in his third investment, would hâve exceeded 
$400,000. The annuity tables reversed, and reduced to a 6 per cent, 
basis, and the interest tests would show a like déniai of any substan- 
tial inadequacy. Reduce the figures to the form of a corporation bond 
or stock issue, and assume a bond or stock issue of 4,000 bonds, or 
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shares, of tlie par value of $100. Assume no interest or dividends to 
be either paid or earned during the lives oî any of three persons of 
the expectancy of life, respectively, of thèse life tenants. Would $22.50 
be deemed an unduly low price? Add to thèse tests the fact that the 
case is barren of any évidence or suggestion even that the price was 
in fact inadéquate, and we reach pretty nearly an impossibility to dis- 
cover any légal justification for a finding that any undue bargain was 
driven by the défendant. 

The line to be drawn in cases of this gênerai character is located for 
us as definitely as it can be in the citations quoted in Kilgore v. Cross 
(C. C.) 1 Fed. 578. From this we gather the thought that when there 
is capacity to act, so that we are beyond the line of légal incapacity, 
rendering the contract void, there must be in the case an elenient very 
much like actual f raud in order to avoid the contract as made, and there 
is no better nor more convincing évidence of the présence of this an- 
nulling élément than the transaction itself, the binding character of 
which is in dispute. This internai évidence, as it may be called, must 
show more than mère inadequacy of price, although this, if gross, may 
with some évidence of incapacity, even if tlie latter be slight, suffice to 
support a decree annulling the transaction. Fraud is a term which 
does not lend itself to définition, nor can a measure be assigned to 
the mentality or intelligence required to give binding eflfect to a con- 
tract. The présence of légal capacity is something felt, and cannot oth- 
erwise be sensed. 

One obstacle to a decree in plaintiflf's favor in the présent case is, 
not the fact that this grantor had sufificient intelligence to grasp and to 
discuss ail the considérations which entered into the making of the 
contract of sale, but the absence of the employment of any artifice or 
undue influence, or even the acceptance of any undue benefit f rom the 
bargain by the grantee. This latter feature is the real touchstone of 
ail thèse quasi incapacity to contract cases. The question is never so 
much what the grantor had the capacity to do, as whether the grantee 
received that which a right-minded person would not under ail the 
circimistances hâve consented to accept, not from any grantor, but 
from that grantor. It is this second élément which impels a court to 
undo what has been donc by cutting the contractual ligaments by 
which the grantee has sought to bind the grantor. The élément of in- 
capacity is brought in to supply an excuse, if not a légal justification, 
for doing justice, and to bring the ruling in line with accepted légal 
principles. It is somewhat analogous to the expédient of bringing in 
the fiction of lost services to award damages to a f ather whose daughter 
has been debauched. 

Another obstacle to a decree in favor of the plaintiiï is interposed 
in that, the absence of bad faith on the part of the grantee being con- 
ceded, no means of restoring the status quo is suggested. The decree 
we are asked to make is nothing more or less than the rewriting of 
the contract to make it a collatéral loan (instead of a sale) with an 
"if" condition. The "if " is to be resolved by the event. If the bargain 
as made turns out to be favorable to the grantee, the sale as made be- 
comes a loan. If, on the other hand, the bargain results in advantage 
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to the grantor, the sale as made remains a sale. This view of the 
law of the case is in accord with ail the adjudged cases to which we 
hâve been referred, some of which, listed from the citations in the 
paper books, are as follows: Kilgore v. Cooper (C. C.) 1 Fed. 578; 
Billings V. Aspen, etc., 51 Fed. 338, 2 C. C. A. 252 ; St. Louis, etc., v. 
Phillips, 66 Fed. 35, 13 C. C. A. 315; Moore v. Gilbert, 175 Fed. 1, 
99 C. C. A. 141 ; Allore v. Jewell, 94 U. S. 506, 24 L. Ed. 260; Griffith 
V. Godey, 113 U. S. 95, 5 Sup. Ct. 383, 28 L. Ed. 934; Conley v. Nailor, 
118 U. S. 127, 6 Sup. Ct. 1001, 30 L. Ed. 112; Thackrah v. Haas, 119 
U. S. 499, 7 Sup. Ct. 311, 30 h. Ed. 486: Towson v. Moore, 173 U. S. 
17, 19 Sup. Ct. 332, 43 L. Ed. 597; Nace v. Boyer, 30 Pa. 99; Bank 
V. Fidelity, 251 Pa. 529, 97 Atl. 75. 

The foregoing desultory and rambling discussion indicates with suf- 
fîcient clearness the conclusion with which the trial of the case bas im- 
pressed us as tlie proper one. Thèse impressions may be thus sum- 
marized. The kind of man the grantor was, and the utterly inane way 
in which lie frittered away the fortune left him by bis father, and the 
conséquent destitution to which be subjected bis wife and daughter, 
would make any one eager to seize upon anything which would serve 
as an excuse for undoing anything which lie had done. As in life, so 
in death, it is absolutely impossible to do anything to protect a man 
of this type or bis property from bimself. The world-old task of 
making a silk purse out of a sow's ear is easy in comparison. The par- 
ties are, however, entitled to bave findings of facts as definitely formu- 
lated as the nature of the case will permit. They cannot be definitely 
made without restating the testimony at length. For this reason, and 
because the argument was had at the close of the trial without the op^- 
portunity for counsel to prépare paper books, we will answer for 
incorporation with this opinion any requests for findings of fact or 
conclusions of law which counsel care to submit. 

It is an easy feat to call up in our minds a picture of this grantor as 
be was. He is, however, dead, and nothing but a sensé of duty would 
reconcile us to the wisdom or necessity of "drawing bis frailties from 
their dread abode." To produce this portrait for inspection is not an 
agreeable or an easy task. To adequately portray bis "progress" would 
require the genius and the pencil of a Hogarth. The common speech 
of the people supplies us with a phrase which fits him as with a gar- 
ment. He was a "good for nothing." As a label of bis character the 
phrase is just. To be understood as descriptive, emphatic emphasis 
must be placed upon the final word. The probabilities are he was a 
congénital fool. The further probability, reaching a normal certainty, 
is that he was never subjected in his childhood and early youth to that 
training and discipline which to one of his weak character was abso- 
lutely neCessary to make him even passably décent. As soon as he was 
old enough to leam of them, he indulged himself in ail the vices and 
foUies within his reach. He ran the gamut of them ail — sexual ini- 
moralities, drunkenness, and vile drugs, which give their deluded vic- 
tims for a brief moment a horrid counterfeit of the joys of life. The 
conséquence was, of course, his absolute ruin. He became a moral, 
mental, and physical wreck, and at last presented that most disgusting, 
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if not pitiable, of ail spectacles, a worn-out rojié, cursed by desires 
which he could no longer gratify, and with nothing left to him except 
his egoism. He was throughout his whole career a most inane, prof- 
ligate, and prodigal spendthrift. He threw away ail he had to any 
one who was unscrupiilous enough to pick it up. He was the easy 
victim of the grossest and clumsiest of frauds. 

This was not because he had not the intellect to grasp and under- 
stand what he was doing, but because he was so egotistically indulgent 
of himself and so weak in character that he did not value what he 
had in hand, however great its value might be, in comparison with the 
gratification of the slightest whim of désire, no matter how trivial the 
object of his désire might be. This made of him an easy mark. There 
was no limit to the extent of the fraud which could be imposed upon 
him, other than the modération of the one who fleeced him. This is 
disclosed by many of his transactions. He was, indeed, able in some 
of his financing to get in the position of having accomplished the im- 
possible f eat of borrowing large sums of money, running into thousands, 
from people who in the first place had not a dollar to loan him, and 
in the second place would not hâve advanced him a nickel. The évi- 
dence clearly shows that to hâve saved him from robbery in one trans- 
action would merely hâve preserved what he had to become the loot 
of the next despoiler whom he encountered. K it were possible to 
hâve turned back into his estate any share of his interest in his fa- 
ther's estate, there would be grave danger it would go to those who 
hâve no just title to any of it. 

The effects, physical, mental, and moral, of his indulgence in drink 
and vile drugs, are well described by Dr. Attex as those which al- 
ways befall the victims of such vicions habits. When Under their in- 
fluence he was the subject of delusions and hallucinations. The after 
efïects sent him into the horfors of a dépression of spirits from which 
he could think of no relief except a resort to reindulgence in what had 
produced that condition. The delusion of being pursued remained 
with him for longer and longer periods. There never was a time, how- 
ever, at least before the time of the contract of sale now under in- 
vestigation, when, except while under the direct influence of intoxi- 
cants or drugs, he had not the intellectual capacity required for the 
transaction of any business act. 

There is absolutely no évidence that the défendant knew or had rea- 
son to suspect that it was dealing with a man whose capacity was 
even open to question. The fact is, however, that he was of that 
type of hopeless irresponsibles that no one, no matter how high their 
character or unsullied their réputation, could hâve a voluntary deal- 
ing with him, without paying the penalty of being deemed by ail who 
knew the grantor of being unscrupulous simply because of having 
had a business dealing with him. It would hâve been taken for grant- 
ed, by those who knew Moore, that no one, unless their duty absolute- 
ly required it, would hâve any dealings with him, unless their pur- 
pose was to rob him. Even those who were parties to this transac- 
tion, unimpeachable as they hâve always been in character and répu- 
tation, are saved from this impeachment solely by the fact that they 
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did not treat him unfairly. In this is presented the whole merit of 
the défense and the weakness of the case against this défendant. The 
following findings and conclusions justify a dismissal of the bih : 

1. The grantor had amply siifficient inteUigence to understand ail he 
was doing and to comprehend the efïect of any bargain he was about 
to make. 

2. He was, however, so weak in character, . and so blinded by the 
strength of his impulse to gratify his desires, and so dominated by 
the egoism which made nothing of value in comparison with the grati- 
fication of his merest whim, that he invited himself to be defrauded 
by every person of evil design with whom he came in contact. 

3. The défendant dealt with him without knowledge or suspicion 
that he was an incapable, and without anything appearing in the course 
of the transaction which gave notice or warning of his true char- 
acter and business capacity. 

4. There is nothing in the contract of sale from which it would 
appear that the grantor had been overreached, and no averment based . 
upon the évidence before the court that any advantage in purpose or 
resuit had been taken of him. 

5. The grantor was so far an incapable, and so far incompétent 
in fact to enter into any contract, that one made by him which was 
greatly and unduly to his disadvantage might be presumed to be the 
product of a f raud practiced upon him. 

The bill is dismissed, with costs to défendant, and a formai decree 
to this effect may be submitted. 

Questions as to the competency of some of the witnesses and as 
to the admissibility of some of the évidence were raised at the trial. 
In accordance with the wish of counsel, the décision of ail such ques- 
tions, except in one or two instances, was reserved. We hâve not 
thought it necessary to discuss the competency of any of the wit- 
nesses who testified under objection, or any of the évidence which 
was admitted under a like Objection, because the findings of facts 
ma:de hâve been reached independently of and without regard to ail 
such testimony and évidence. The question of the competency of 
the witnesses who did not testify, or of the admissibility of the évi- 
dence which was rejected, was not discussed at the argument. We 
do nOt mean that the questions were waived, because there were other 
reasons for not discussing them. The undue length to which this 
opinion has already'been drawn out is a reason, however, foi- us to 
leave ail such rulings to vindicate themselves, or to the support of 
the counsel in whose f avor the rulings were made, respectively. 
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VANIER V. SWETT. 
(District Court, D. Maine. June 30, 1917.) 

No. 371. 

1. Master and Servant ©sslOl, 102(8) — Api'liances and Places for Wokk — 

Degree of Carb. 

An employer was bound to exercise the care of a reasonably prudent 
mail In provldlng his employés with safe and suitable materials and ap- 
pllances for carrying on thelr work and a safe place In whlch to perform 
tlie work. 

2. Master and Servant <S=^11C(1), 100(12) — T^iability for Injuries — Scaf- 

folding — delegation of duty to i'>ll0w servant. 

TliouRh, where a structure Is erectod by workmen from material fur- 
nished by the master, and the master lias no control of the construction, 
he is not llable for injuries sustained by reasoii of defects in the struc- 
ture, if ho has used the care of a reasoiibly prudent man in the sélection 
of suitable material, the rule does not apply if the employer undertakes 
to furnlsh the scaffold for the nien, who are to worlc thereon, and in such 
case the duty Is one of the luaster's positive duties, whlch canuot be dls- 
charged by the substitution of a compétent agent, and the négligence is 
the négligence of the master, without regard to the rank of différent em- 
ployés. 

3. Master and Servant iS=s>116(1) — Liability for Injuries— Defective 

Beaoes. 

Where a foreman in charge of ship carpenter work in the hold of a ship 
selected from a large pile of similar sticks the timber to be used in con- 
structing braces, and sent into the hold of the vesel the exact number of 
pièces required for the braces, with the intent and expectation that they 
would be used, the employer could not defeat liability on the theory that 
it purchased the lumber from a reputable dealer and permitted the work- 
men to make their own sélection. 

4. Master and Servant <g=3l85(19) — Diabilitt fob Injuries — Inspection — 

Délégation to Fellow Servant. 

Where the master retains eontrol of the work, gives directions in référ- 
ence to the manner of doing It, and sélects the material, the duty of in- 
spection is imposed upon him, and if he attempts to delegate such duty 
to a fellow workman, the person so delegated becomes his vice principal, 
and the master is responsible for the négligence of such vice principal. 

5. Master and Servant i®3»279(1) — ^Actions for Injuries — Oompetency op 

Foreman — Evidence. 

In an action for Injuries caused by the breaking of a brace on which 
plaintifC was working in the hold of a ship, where the évidence showed 
that the brace was of short leaf Southern pine in a dozy condition, con- 
talning knots, and there was expert testimony that lumber of this char- 
acter was brittle and liable to break when exposed to a sudden jar, but 
the foreman who selected the timber for tlie braces testifled that he did 
not know any différence between short leaf pine and long leaf pine, that 
he ordered the lumber taken from a pile just as It came, and that he sent 
into the hold any pièce of lumber that the employer furnlshed, the évi- 
dence did not show that the foreman had a sufflcient knowledge of lum- 
ber and a sufflcient appréciation of his duty to be intrusted with control 
of the work. 

6. Master and Servant <S=>235(7) — ^Liability for Injuries — Duty of In- 

spection. 

Where the lumber for braces on which an employé was working was 
furnlshed by the employer, the employé was justlfled in assumlng that it 
was reasonably safe and suitable and had been properly Inspected, and 
was not required to examine the braces for himself. 

«=9For otber casea sea aame toplc & KEY-NUMBER in ail Key-Ilumbered Dlgssts & Indexai 
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7. Mastee and Servant ©=3281(8) — Actions for Injuries — Evidence — Oon- 
texbdtoey negligence. 

In an action for injuries to an employé, eausetl by tlie breakini^ of a 
braee on wliicli lie was workinjr in the hold of a ship as he was in tlie act 
of turnins for tlie purpose of desccnclins, évidence hcld not to slunv by a 
prépondérance that he was contriiratorlly négligent in atteiiiptinf; to go 
dovvn the brace as he dld. 

In Admiralty. Suit by Joseph Vanier, Jr., against Clinton T. Swett. 
Decree for libelant. 

Henry Cleaves Sullivan and Benjamin Thompson, both of Portland, 
Me., for libelant. 

Wm. H. Gulliver, of Portland, Me., for respondent. 

HALE, District Judge. This suit is for personal injuries alleged 
to hâve been received by the libelant while employed as longshore- 
man, in ship carpenter work, fitting up the steamship Virginia, pre- 
paratory to her loading grain, while lying at a wharf in Portland har- 
bor. The respondent was under contract with the master of the steam- 
ship to furnish labor and materials required in erecting shifting boards 
to fit up the steamship for loading a cargo of grain. The steamship is 
a large vessel, so constructed in her lower hold, with iron stanchions 
about three inches apart, that two-inch planks can be put in between 
them, extending, fore and aft, the whole length of the several holds. 
After thèse shifting boards had been put in position, uprights or breast 
boards were secured to them. On each side of thèse breast boards 
were two braces, constructed of timber four inches by six, extending 
from the breast boards to the wings of the ship, to hold the shifting 
boards in place, and to prevent the shifting of the cargo while the 
ship is at sea. Thèse braces were prepared in the ship's hold. After 
each brace had been constructed, one end of the brace, the nose, as it 
is called, was beveled ofï so as to rest against the breast board. The 
other end was so beveled as to adapt itself to the wing of the ship. 
Each brace was put in place by hoisting up one end into position, so 
that the nose of the brace rested against the breast board, at the point 
where it was to be secured. The in-board end, or nose, of the brace, 
was then secured to the breast board by nails and by cleating across the 
top and along the sides. To do this work, one of the men was ac- 
customed to carry the in-board end up a ladder, place it in position, and 
then get onto the brace and sit astride of it, while securing the in-board 
end and cleating it. On the morning of November 29, 1915, about 8 
o'clock, the libelant, while in the employ of the respondent, was doing 
this service, and was sitting astride the brace within three or four feet 
from the top. After completing his work, he had started to turn around, 
preparatory to coming down ofï the brace, intending, as he testifies, 
to lower himself from the upper brace to the lower brace, and then 
to descend, with his hands on the upper brace, and his feet on the lower 
brace, which had already been placed in position, some seven feet below 
the upper brace, secured to the breast board and to the skin of the ship 
in the same way the upper brace was secured. While backing down 

@=>For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgestu & Indexe» 
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on the upper brace, preparatory to lowering himself to the lower brace, 
the upper brace broke, five to seven f eet f rom the breast boards, caus- 
ing the libelant to fall into the lower hold, and causing the injuries for 
which he seeks to recover. 

[ 1 ] The pleadings and proof s show that the work was being carried 
on under the respondent's directions, acting through Mr. Loignons, 
his f oreman, who selected the material with which the work should be 
donc and ordered it sent into the hold of the vessel ; that the f oreman 
determined what part of the lumber should be used in the hold, and 
directed with référence to the manner of carrying on the work. The 
respondent was bound to exercise the care of a reasonably prudent 
man in providing the men with safe and suitable materials and appli- 
ances for carrying on their work and a safe place in which to per- 
f orm the work. He contends that the évidence brings the case within 
that class of cases which hold that a master, who has provided an 
ample supply of appliances and materials to be used in construction, 
is not expected to stand over each servant every minute to discover 
any def ect in good material ; that the master must employ compétent 
men to take charge of the work, and must furnish enough suitable 
material, out of which the duty devolves upon the workmen to sélect 
material for their use in carrying on the détails of the work. The re- 
spondent urges that lie undertook only to furnish materials, suffîcient 
in kind and suitable in character for the work, and that the négligence 
in sélection, if any, was the négligence of the libelant's fellow serv- 
ants. He therefore relies upon the law as stated in Colton v. Richards, 
123 Mass. 484; McCarthy v. Claflin, 99 Me. 290, 59 Atl. 293; Shear- 
man & Redfield on Négligence, § 195. He contends that whatever 
f ault there was in the wood f ormed a latent def ect ; that the material 
was purchased from a reputable dealer, and there was no duty on the 
part of the respondent to make particular inspection; but that he 
might properly rely upon his employés and servants to make such sé- 
lection as was necessary for carrying on the work. Pellerin v. In- 
ternational Co., 96 Me. 388, 52 Atl. 842 ; Roughan v. Boston & Lock- 
port Block Co., 161 Mass. 24, 36 N. E. 461 ; Reynolds v. Merchants 
Woolen Co., 168 Mass. 501, 47 N. E. 406; Fuller v. N. Y., N. H. & H. 
R. R., 175 Mass. 424, 56 N. E. 574; Patton v. Texas & Pacific Rail- 
way Co., 179 U. S. 663, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Texas & Pa- 
cific Railway Co. v. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 
1136; Frame v. Houston (N. H.) 100 Atl. 545. 

[2] It is true that, where a structure is erected by workmen from 
material fumished by the master, such master, having no control of 
the construction, is not liable for injuries sustained by workmen by 
reason of defects in the structure, if he has used the care of a reason- 
ably prudent man in the sélection of suitable material. There is a 
class of cases which holds that, when an employer furnishes proper 
material for a structure such as may be built by unskilled workmen, 
and the workmen themselves construct it as part of the work they 
undertake to perform, and in accordance with their own judgment, the 
employer is not liable for injuries sustained by a workman while sub- 
sequently using the structure, and in consequencç of negligeac« ifi its 
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construction; the reason being that such structures do not require 
greater knowledge, or the exercise of more skill, than is usually pos- 
sessed by the ordinary mechanic. American Shipbuilding Co. v. Lor- 
enski, 204 Fed. 39-42, 122 C. C. A. 353. 

But, as Mr. Justice Lurton said, in Chambers v. American Tin 
Plate Company, 129 Fed. 561, 562, 64 C. C. A. 129, 130, where the 
subject of the contention was a certain scaffolding : 

"The rule is quite otherwlse if the employer hlmself undertake to furnish 
such scaffolding for the men who are to work thereon. In such case the duty 
Is one of those positive duties of the master toward the servant, whlch cannot 
be discharged by the substitution of a compétent agent. The act or service to 
be done is that of furnishing a reasonably safe place or appliance, and négli- 
gence in the dolng of such a service is tlie négligence of the master, without 
regard to the rank of différent employés." 

[3, 4] After examining the proofs, I am of the opinion that the case 
cornes within the rule stated by Judge Lurton. The whole testimony 
taken together does not justify me in fmding that the respondent is 
relieved from liability, for the reason that he purchased lumber of 
reputable dealers and sent into the hold of the steamship large quan- 
tities from which the workmen were to make sélection, and that there- 
fore the burden was left upon the workmen to see that proper ma- 
terial went into the braces. The évidence leads me to the conclu- 
sion that the respondent assumed the duty of selecting the material 
and performing the work, and that the lumber which went into the 
construction of the defective brace was selected by the foreman from 
a large pile containing similar sticks of timber, and was sent down by 
the foreman into the hold of the ship for use ; that, instead of there 
being a large quantity sent down into the hold where this brace was 
made, there were sent into this hold only eight pièces of 4x6 timber, 
just enough to make the four braces required in this hold, and that 
those pièces were sent with the intent and expectation that they would 
be used; that in the gênerai conduct of the business no effort was 
made by the foreman to hâve the man bfinging the lumber from the 
wharf to the ship sélect pièces suitable for the spécial work to be done, 
but that they were told to take the lumber "just as it came from the 
pile" ; that the lumber selected in this way was loaded by the workmen 
on trucks and wheeled down the wharf abreast of the hatch, where 
it was to be used ; and that it was the custom of the foreman to stand 
by the hatch when the lumber was lowered into the hold. The ari- 
swers to the formai interrogatories attached to the libel, and other 
testimony, leads me to believe that no inspection whatever was made 
of the lumber before it was sent down into the hold. The foreman 
testifies that, when this stock from which the brace was made was 
lowered into the hold, he was standing near the hatch ; that he did 
not see anything happen in the hold which would break the stick, and 
he knew that it was the kind of lumber that breaks easily; it had 
large knots in it, which are indications that it would break easily; 
but that, in spite of ail this, he did not make any inspection of it when 
it went into the hold. In cases where the master retains control of 
the work, gives directions in référence to the manner of doing it, and 
sdect? the ro*terial, the duty of inspectipn is impo^çd upon the mas- 
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ter; and if he attempts to delegate such duty to a fellow workman, 
the person so delegated becomes his vice principal, and the master is 
responsible for the négligent act of such vice principal as if the act 
were his own, 

InXafayette Bridge Company v. Olsen, 108 Fed. 335, 47 C. C. A. 
367, 54 Iv. R. A. 33, the court held: 

"A bridge company owes a positive duty to its employés engaged In building 
a Steel bridge over a river, the materlals and parts of wliicti are supported by 
a temporary wooden structure during the work, to furnish timbers for such 
structure which are reasonably fit for the purpose, and to hâve the same in- 
spected by a person havlng the requisite technlcal knowledge and expérience to 
qualify him for the duty. Where, in such a case, no inspection was made, but 
tiie timbers and plank used were selected from a larger quantity by common 
workmen, by direction of the foreman in charge of the work, fhe company Is 
liable for the death of a workman, caused by the breaking of a defective 
plank, which was requlred to support a heavy load, the unfitness of which 
would hâve been disclosed by a proper Inspection by a compétent person, but 
was not apparent to an unsklUed man." 

In speaking for the Circuit Court of Appeals, Seventh Circuit, Judge 
Jenkins said: 

"If the duty of inspection was delegated to the foreman in charge of the 
work, it was not performed. He instructed common laborers to sélect the 
plank, and to pick out the best. Such sélection, however, is not the inspection 
which duty to the servant requlred. The common laborer might form some 
judgment between two sticks of timber, and sélect the better one as they ap- 
peared to his uninformed and inexperlenced mind; but he could not discover 
that which requlred for its ascertainment technical knowledge of woods and 
the ripened judgment of an expert. There is no évidence of inspection by 
principal or by vice principal; and, failing therein, the master Is ehargeable 
with knowledge of such defects as would hâve been ascertained by proper in- 
spection by a compétent person." 

See Twomey v. Swift. 163 Mass. 273, 39 N. E. 1018; Arkerson 
V. Dennison, 117 Mass. 407; Northern Pacific R. R. Co. v. Herbert, 
116 U. S. 642-643, 6 Sup. Ct. 590, 29 h. Ed. 755 ; Snow v. Housatonic 
R. R. Co., 8 Allen, 441, 85 Am. Dec. 720; Farrell, Adm'x, v. Eastern 
Machinery Co. 77 Conn. 484, 59 Atl. 611, 68 h. R. A. 239, 107 Aœ. 
St. Rep. 45. 

[5] In the case at bar, the évidence leads me to believe that the tim- 
ber used for the brace in question was unsuitable for the use intended 
for it, and that its unsuitability could hâve been discovered by a corn- 
petent examination by an experienced man. This pièce of timber 
was of short leaf Southern pine in a dozy condition, containing knots ; 
and it is shown by expert witnesses that lumber of this character is 
brittle and liable to break when exposed to a sudden jar, such as being 
thrown ofï a wagon. Counsel bave brought before me a case which 
is of interest, as bearing on the facts, if not upon the law, of the 
case before me. In Danner v. Wells, Appellant, 248 Pâ. 105, 93 Atl. 
871, Mr. Justice Frazer, speaking for the court, referred to the use 
of unsuitable timber in the construction of a scaffold which formed 
the subject of contention. He said: 

"Each witness of plalntiff, who was questioned regarding the use of 'short 
l«af' or 'buir plne, said such material was unsuitable for scaffolding purposes 
under the circumstances of this case, aiid was referred to by the witnesses as 
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[being] the 'cheapest grade of lumber,' 'bad tlmber,' and that short leaf pîne 
was used because 'we dld not bave any long leaf.' " 

[6] In the case before me, the foreman testifies that he did not 
know any différence between short leaf pine and long leaf pine, and 
that he ordered the lumber to be taken from the pile "just as it came," 
and that he "sent down into the hold, for the men to work with, any 
pièce of the lumber that Mr. Swett orders onto the wharf." The tes- 
timony does not induce the belief that the foreman had sufificient 
knowledge of lumber, and sufficient appréciation of his duty, to be in- 
trusted with the labor and life of men committed to his charge. The 
libelant had no reason to rely upon his own knowledge of the strength 
of the timber. He had no such knowledge; his fellow workmen in 
the hold had no such knowledge. Whether or not they made any 
examination of the timber put into the braces made by them is, at 
law, of no conséquence, under thé state of facts in this case. The 
respondent having furnished the lumber for the braces, the libelant 
was justified in assuming that it was reasonably safe and suitable, and 
had been properly inspected. Nor is it important to inquire whethe» 
or not the fellow servants of the plaintiff were négligent (Ameri- 
can Shipbuilding Co. v. Ivbrenski, 204 Fed. 39-44, 122 C. C. A. 353, 
supra; Felton v. Harleson, 104 Fed. IZT , 44 C. C. A. 188), for the 
testimony is convincing that the injury was caused by the négligence 
of the respondent. 

The whole testimony, taken together, leads to the inévitable con- 
clusion that the respondent failed in his duty to sélect proper ma- 
terial for the timber used by his servants in making the brace in ques- 
tion, and that he also failed in his duty to inspect such timber as he 
furnished before it went into the hold for use in making the brace, 
and that the injury to the libelant resulted from such négligence. 

[7] Was the libelant also at fault? From his testimony, he was 
sitting 3^4 or 4 feet from the in-board end of the brace. He had 
just finished securing the in-board end of the brace, and cleating it. 
He says that, after he got through putting in the cleats aroimd the 
nose of the brace, he started to put his hatchet in his belt; that he 
was going to descend down to the skin of the ship; that he was in- 
tending to lower himself from the top brace to the second brace, and 
from the second brace to the ship. He adds that this was the custo- 
mary way of getting down. He says he had worked out on the brace, 
"no more than a foot," "just enough to turn around," and that he had 
just pushed himself out, in the act of tuming around, when the brace 
broke, and that his intention was to go down by reaching his hands 
up and steadying himself by the upper brace, and thus proceeding 
down, with his feet on the lower brace. There is some évidence that 
this was the way others had been accustomed to go down. K the 
libelant had waited a short time, he could hâve made use of a ship's 
ladder somewhere about the premises, and there were other ways by 
which he could hâve descended. There is some évidence tending to 
show that a warning or reminder was given to him by the foreman, 
in référence to the unsafety of going down in the way he did. He 
says he did not hear anything of this kind. It is not important whether 
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he did or not. The whole situation was as apparent to hini as to any- 
body. 

At the hearing of the cause I was inclined to think the question of 
the négligence of the libelant a close question. Upon examining care- 
fully ail the testimony relating to this question, I cannot say that it 
is proved by a prépondérance of évidence that the libelant was guilty 
of contributory négligence in attempting to go down the brace as he 
did. I think it my duty to give the libelant the benefit of whatever 
doubt the testimony may raise. It is quite clear, also, that there was 
no négligence on his part, as charged by the respondent, in failing to 
make any inspection of the lumber used in construction, or in any 
Other matter brought to my attention. 

It is urged by the libelant that the question of contributory négli- 
gence of the libelant is not properly brought before the court by the 
pleadings ; but I pref er to treat it as though an amendment had been 
seasonably filed and the matter brought formally before me. 

I conclude, therefore, that the respondent was négligent as charged 
in the libel, and that the libelant was injured by reason of the re- 
spondent's fault; that he was not guilty of contributory négligence, 
and was not at fault. 

A decree may be entered for the libelant. 

The libelant recovers costs. 



PUGET SOUND TRACTION, TJGHT & POWER CO. v. WHITI.EY et al. 

(District Court, W. D. Washington, N. D. July 25, 1917.) 

No. 131-E. 

1. Torts ®=3lO — Organization of Dabob. 

The right to employ labor and the right to be employée! Is interent, 
and an organization of laborers, intendod merely to regulate their own 
conduct with respect to legitimate compétition, is légal. 

2. Courts <g=>326 — Fédéral Courts— Jurisuiction. 

When diversity of citizenship appears, and the property rights ot a 
Street railroad company, which were very valuable, were involved, in a 
suit to obtain protection from striking employés, the fedeial court has 
jurisdiction. 

3. Injunction iS=>137(2) — Tkmpoeabt Injunctions— Stsikes. 

A Street railroad company iîled a complaint in the fédéral court pray- 
Ing an injunction restralning numerous défendants and ail persons coni- 
Mning or eonfederating with them from interfering wlth its employés in 
the opération of its street cars. The complaint showed that the property 
rights of the company were involved, and an ex parte pétition for a teni- 
porary in.1unction alleged that défendants and other strikers prevented 
the opération of the company's cars, but failed to show that the picketing 
doue by the strikers and others was unlawful. Affidavlts flled in supiwrt 
of the application showed that mobs of strikers and thelr sympathizers 
prevented the opération of street cars, and that the police protection 
was insufficient, but did not in any way show that défendants were the 
leaders of any organization which resorted to violence to prevent the 
opération of the company's cars. Ileld, that in such case the company's 
remedy was to apply for police protection to the proper executive, and 
an Injunction, whereby the company's property would be protected by 
fédéral nmi-shals, should be denied. 

C=3For otber caees see same topic & KBY-NUMBER in ail Key-Numbertd DigesU & iBdtzw 
243 F.— 60 
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In Equity. Bill by the Puget Sound Traction, Light & Power Com- 
pany, a corporation, against A. A. Whitley and others. On ex parte 
application for a temporary injunction. Application denied. 

James B. Howe, of Seattle, Wash., and Clinton W. Howard, of 
Bellingham, Wash., for plaintiff, 

NETERER, District Judge. The plaintiff moves the court, ex parte, 
on its complaint and sustaining affidavits, for a temporary injunction — 
"enjolning the défendants, * * • and ail persons whomsoever comblning 
or confederating with tbem, • • * for the purpose of carrying out the 
same objects and interfering with the plaintiff, f rom Interfering with the em- 
ployés of the plaintiff in the opération of the plalntlfC's street cars in the city 
of Seattle, their famllies, relatives, and associâtes, and froin Interfering in any 
inanner whatsoever with any property of the plaintiff; from picketing, by 
means of violence, by intimidation, opprobrious epithets, and from doing any 
of the acts complained of in the complaint ; * * * " and "that the court 
forthwith appoint, or cause to be appolnted, a sufficlent number of United 
States marshals to protect the employés of the plaintiff and tlîe plaintiff in 
the opération of the plaintiff's street cars in the city of Seattle, and in the 
préservation of the plaintiff's property, and also such as shall be sufficlent to 
protect ail of the plaintiff's employés from any of the acts by the détendants 
or any other persons complained of in the complaint." 

The motion was presented day before yesterday at 12:30 p. m., at 
the time the court suspended for luncheon. Ehiring the lunch hour the 
bill of complaint and supporting affidavits were cursorily examined. 
On the convening of court, at 2 p. m., the matter was taken up, at 
which time the court stated that it appeared that the relief demanded 
was executive rather than judicial, and that the matter of law en force- 
ment was a matter for the executives of the city and the state, and a 
responsibility which the court should not be asked to assume. Counsel 
requested permission to présent authorities in support ôf their posi- 
tion, wrhich was granted. At the conclusion of the argument in the 
motion to remand in the case of State ex rel. City of Seattle v. Puget 
Sound Traction, Light & Power Co., at 3 :30 p. m. yesterday, the mat- 
ter was again called to the court's attention, and the , following au- 
thorities cited: Sailors' Union of the Pacific v. Hammond Lumber 
Co., 156 Fed. 450, 85 C. C. A. 16; Tri-City Central Trades Council 
V. American Steel Foundries, 238 Fed. 729, 151 C. C. A. 578; John 
Bogni V. Govannia Perotti, 224 Mass. 152, 112 N. E. 853, L-R. A. 
1916F, 831; American Steel & Wire Co. v. Wire Drawers' & Die 
Maîcers' Unions (C. C.) 90 Fed. 598 and 608; Gompers v. Buck's 
Stove & Range Co., 221 U. S. 418, at 439, 31 Sup. Ct. 492, 55 ly. Ed. 
797, 34 E. R. A. (N. S.) 874; Stephens v. Ohio State Tel. Co. (D, C.) 
240 Fed. 759. 

It is strongly urged that this court can aflford the remedy to settle 
the strike now pending on complainant's lines in the city of Seattle, 
and that the orders of this court would be obeyed, and that, if the order 
is not granted, the parties could not be responsible for the consé- 
quences. 

This court has never hesitated to issue any or ail orders or decrees 
which in good conscience should be granted. It has not, nor does it 
now, shirk responsibility. The decrees of courts are respected be- 
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cause they are issued, or should be issued, only when it is clearly es- 
tablished in the mind of ihe chancellor that the property rights of the 
complainant are being violated by the parties charged. In Alaska S. 
S. Co. V. lyongshoremen's Ass'n (D. C.) 236 Fed. 964, called to the 
court's attention, plaintiff was clearly in the right, and it was apparent 
that the court and the parties understood each other. In the jitney 
case, presented a few days ago, it was made clearly to appear that the 
franchise rights of the plaintiff were infringed upon, and the order of 
the court was immediately obeyed, and the hope is indulged that the 
parties in that case understand each other. 

[ 1 ] The right to employ labor, and the right of labor to be employed 
is inhérent and universally recognized by the courts, and emphasized 
by Judge Gilbert in Sailors' Union of the Pacific v. Hammond L,um- 
ber Co., supra ; and, as stated in the Longshoremen's Case, supra, 236 
Fed. at page 970 : 

"It is not unlawful for persons to combine merely to regulate tlieir own con- 
duct wltli relation to legitimate compétition, although others may be indirectly 
affected therebj'. The riglit of property and liberty of action is guarantied by 
the Constitution of the United States to every citizen of this countty, and is 
not confined to politicul riglits, but extends to activities in and about the daily 
business of life, whether it be of employé or emi>loyer. The laborer may or- 
ganize for protection, and his privilège to work for whom and when he de- 
isires is granted, and the right of the employer to employ whom he elects at a 
satisfaetory price is not denied, and neither can secure more, and must not 
accord less." 

And at page 969 of 236 Fed. it is said : 

"Organized labor is organized capital, consisting of brains and muscle, and 
has as lawful a right to organize as hâve the stockholders and officers of cor- 
porations wlio associate and confer together with relation to wages of employas 
or rules of employment, or to devise other means for making their invest- 
ments more proiitable. Organized labor and organized capital hâve equal law- 
ful rights to associate, consult, and confer with relation to wages and rules of 
employment." 

Justice Lamar, in Gompers v. Buck's Stove & Range Co., 221 U. S. 
418, at page 439, 31 Sup. Ct. 492, 497 (55 L. Ed. 797, 34 L. R. A. [N. 
S.] 874), said: 

"Society itself is an organization, and does not object to organlzatlons for 
social, religious, business, and ail légal purposes. The law, therefore, recog- 
nizes the right of workingmen to unité and to invite others to join their ranks, 
thereby making avallable the strength, influence, and power that come from 
sueh association." 

The employé and the employer each hâve their functions, their re- 
spective duties and obligations. Neither may trangress the right of 
the other, and a court of equity will not be moved unless the rights of 
one of the parties are violated, or, by the conduct of one or both of 
the parties, the interests of the greater party, the public, which is 
always the sufferer during a strike, needs the court's strong arm. The 
court may liot be used as a strike-breaker by either party, by with- 
holding from one party orders or decrees to which it is clearly entitled, 
or granting orders ex parte, where it is not made clearly to appear 
that the rights of the complainant are being infringed by the défend- 
ants. 
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Judge Hammond used this language on page 603 of 90 Fed., Amer- 
ican Steel & Wire Co. v. Wire Drawers' & Die Makers' Unions, supra : 

"Nor do I overlook the forcible argument and suggestion of counsel that: 
practically, in a case lllfe tliis, a prelimlnary injunction euds the strike. If 
you 'break tlie strike' by a prelimlnary Injunction, It is urged, there Is notliing 
more to litigate about. This may be true If the strike be then wholly aban- 
doned, but otherwise It is not true, and Its ehief force is in the grave duty im- 
posed on the court of careful considération to see that no prelimlnary or oth- 
er injunction issues unless according to the law and rlght of the case. ïhat re- 
sponslbility is not oppressive in its weight, as it should not be, for the reason 
that no court can or should shirk it, whatever others may be allowed to do lu 
other branches of governmental action, but is always felt alike in ail cases as 
a potential inducement to careful judgment, whether at the final hearing or 
on interlocutory application. Yet a court is not 'a strike-breaker,' as one of 
the affiants has been denominated, and is not engaged in that business, as 
sueh, whether it be a state or fédéral court, and its duties are not properly to 
be administered on any such sugiivstion. If that should be the effect of a pre- 
limlnary injunction, or of a final decree, for that matter, It is only because the 
défendants voluntarily will hâve It so, and prefer to abandon ail riglitful ac- 
tion in maintaining their organized strike, because tliey cannot aet wrongfuUy, 
or, at least, cannot do those things whieh are pronounced wrongful by the 
courts. But for that abandonment the courts are in no wise responsible ; nor 
should that fact influence its judgment. What is really the outcome of the ar- 
gument, in its logical effect, is that. If strikcrs cannot décide for themselves 
what is right and what is wrong, they must abandon the strike. But it is ap- 
parent, on a moment's reflection, that no class of the coniniunlty has, can hâve, 
or should hâve that power. Strikers would be, indeed a favored class if it 
were conceded to them. And happily, they do not ask it, but yield cheerful and 
ready obédience to the law as declared by the courts." 

[2] This court has jurisdiction when diversity of citizenship ap- 
pears, and the amount involved is in excess of $3,000, and property 
rights of the complainant are invaded. 

[3] At the time that this matter was briefly presented to the court, 
I was impressed with the fact that this pétition should be presented 
to another tribunal. A careful reading of the complaint and affidavits 
confirms that conclusion. The duties of the court are judicial, and 
not executive or administrative, except as an incident. The evil com- 
plained of , as it appeared to me, was the assembing of a large number 
of persons who are not parties to this action, and the doing by them 
of some untoward acts towards the street cars of the complainant, 
thèse défendants not being directly charged with such conduct, and 
that the remedy needed was police protection and not the aid of the 
équitable arm of this court; and that this court cannot undertake to 
govern this city or this part of the state by injunction, and should 
not direct the United States marshal to man the cars of the complain- 
ant, covering a railway System in the city of Seattle of 200 miles; 
and the court will take judicial notice of the fact that a strike is pend- 
ing in the city of Tacoma on the street railway System which is under 
the same gênerai supervision, and that strikes are pending Hkewise 
in many other industrial concerns in the Pacific Northwest; and, if 
this court would require the marshal to police the street cars, mig;ht 
it not, by the same token, be required to police every shinglemill, 
sawmill, logging camp, or industrial concern within the district, 
where the parties concerned may be citizens of another state or coun- 
try. There is a vast différence between protecting the property of 
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a nonresident against the déprédations of an individual or an associa- 
tion of individuals who are directly engaged in damaging or destroy- 
ing the property of another, and the conduct of a large numher of per- 
sons associating in a puWic place, whose purpose may be to invade 
the rights of another, but who may not be directly charged with par- 
ticular or spécifie acts. A line of démarcation mnst be made betvveen 
the conduct of an individual or association of individuals engaged in 
a spécifie purpose or object, and the conduct of a large number of 
persons, sometimes denominated, and in the complaint referred to, as 
a "mob." As against the one application may be made to the court, 
and, in the exercise of sound discrétion, be afforded relief. But the 
other clearly cornes within the police power of the city, state, or na- 
tion. 

An examination of the bill of complaint and the supporting afïida- 
vits in this case discloses that there are 89 persons named as défend- 
ants. It is alleged that the complainant is a Massachusetts corpora- 
tion, the owner of many franchises in the city of Seattle, set out by 
title ; that a certain dispute has arisen between the employés of the 
plaintiff and the plaintifif company. It is f urther alleged that : 

"In aec'ordauee with the followitig provision of the plaliitllt's franchises un- 
der whicli tlic street raihvays hennin nientioned wer(! eoiistructeil, maiiitaliied, 
and oiwrated, to wit: 'ïhat if any dispute shall at any time arise between the 
said grantees, theii' successors or iissiîj;ns, aud their employés, as to any matter 
of eiHpl(jyment or wasîes, sucli dispute shall be subniitted to arbltration. The 
grantees, tiieir successors and assifîus, and their employés, shall be parties to 
any sulniiission, and shall be entltled to be heard by the arbitrators. and any 
award, wlien made, shall be binding and conclusive, for the perlod of one year 
from its date upon the grantees, tlieir successors and assigns, and upon their 
employés.' " 

That a request was made by the employés for arbitration, and said 
réquest was acceded to by the plaintifï and arbitrators appointed, but 
that the strike foUowed notwtthstanding such agreement to arbitrale, 
and nothing was donc thereunder. It is further alleged that the plain- 
tifï then sought other employés ; that on the morning of the 20th of 
Juiy plaintifï applied to the mayor of the city for protection, and "that 
the mayor announced that such protection would be given to the plain- 
tifif's employés and to the property of the plaintiff" ; that plaintifï 
attempted to résume opérations by starting two cars, upon each of 
which cars were two policemen, in the business section of the city, 
and when the cars were operated they were immediately attacked by 
a large and threatening mob, the Windows of the cars were broken, 
missiles were hurled into the cars, and the lives and Hmbs of the plain- 
tifï's employés were endangered, and such operators denounced as 
"scabs" ; that a number of policemen refused to give any protection 
to the plaintifif's employés or the plaintiff's property, and some of the 
policemen were stripped of their authority by their sergeant; that — 

"one of the police officers upon one of plaintiff's cars cursed plaintiff's opera- 
tors of the car upon which he was riding, denounced them as 'scabs,' and re- 
fused to glve any protection, and a number of policemen so detalled mutinled 
and refused to assist in protectlng plaintiff's employés and plaintift's property. 
The cars, owing to the violence of the mob, were prevented from being oper- 
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ated as had been Intended, and were returned to the car barn. A great and 
threatening crowd gathered around the car barn, whlch was protected by a 
small number of policemen, and plaintlff was advised by the police ofhcer in 
command not to résume opérations untll he received additional relnforce- 
ments. * * * Plaintlff agaln applied to the mayor of Seattle for police 
protection, and on the 21st inst. plaintiff agaln resumed opération of Its street 
cars upon one of its Unes. A great mob attacked the car, throw the trolley 
from the wire time after tlme, the Windows of the car were smashed, the car 
wrecked, and the operators badly beaten. The mayor, the police department, 
and the police endeavored faithfully to protect the employés of the plaintifC 
and the plaintiff 's property, but were unable to cope with the mob, and the car 
was returned to the car barn. The violence of the mob was sueh that it was 
impossible for the plaintlff to give any further service upon its street railway 
lines, and, while the mayor of the city and many of the policemen havie en- 
deavored to give the protection promised the plaintiff, they were unable to 
cope with the situation." 

It is further alleged that : 

"The former employés of the plaintiff who left plaiutiff's employment and 
refused to operate the plaintiff's street railway System are ail rttlzens and 
résidents of the state of Washington and of King county, and some of thèse 
men comblned and conspired with other citizens and résidents of the state of 
Washington and of the city of Seattle to forcibly prevent the resumption by 
plaintiff of street railway service in the city of Seattle upon the lines of the 
plaintiff. The plan of such comblnation and consplracy was to congregate 
around the car barns of the plaintiff, and, by threats, violence, intimidation, 
and opprobrious epithets, to deter new employés of the plaintiff from entering 
such car barns and starting street cars therefrom over the street railways of 
the plaintiff in the city of Seattle, and to joln with numerous other citizens of 
the state of Washington, when such cars should leave such car barns and op- 
erate over the tracks of the plaintiff, to wreck such cars, remove the trolleys 
from the wires, assault and strike the operators operatlng such cars, denounce 
them as 'scabs,' apply varions other opprobrious epithets to them, surround 
such cars with a mob, overpower the police detailed to give protection, and de-- 
stroy such cars, and pursuant to such plan the défendants named in this com- 
plaint and many other persons, citizens and résidents of the state of Washing- 
ton, dld, on the 20th and 21st days of July, 191T, commit, act, ald and asslst la 
the commission of the wreeking of the plaintiffs cars, beating the plaintiff's 
employés operating the same ; * * * " 

—and that the défendants and numerous other persons, citizens of the 
state of Washington, whose names to the plaintiff are at the présent 
time unknown, will continue to carry eut the combination and conspir- 
acy by force. It allèges that plaintiff has taken steps to employ compé- 
tent street car operators who will be ready and willing to operate the 
street cars of the plaintiff in the city of Seattle, as soon as they can 
obtain protection, so that in the opération of such cars they will not 
be in danger of being killed or maimed by the défendants and cér^ 
tain other citizens of the state of Washington, who hâve combined 
with the défendants to prevent the opération of such cars, and who, 
unless enjoined by this court and prevented by officers acting under 
the authority of this court, will attack such operators of the cars of 
the plaintiff' and kill and maim them and destroy the street cars which 
they attempt to operate. It is then alleged that : 

"The défendants and certain other citizens of the state of Washington who^ 
hâve combined vi^th them to prevent the opération of the plaintiff's street cars 
In the city of Seattle as herelnbefore set forth, hâve, pursuant to their combl- 
nation and conspiracy, adopted the plan of notifying by téléphone some of the 
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faithful employés of the plaiiitiff, and the familles of sueli employés, that such 
employés will be killed if they remain faithful to the plaintiff, and they con- 
tinue to make threats to the familles of sueh faithful employés for tlie purpose 
of breaklng down the moral courage of such employés and thelr familles, and 
for the purpose of terrorizing their familles, lioplng thereby to compel such 
employés to leave the service of the plaintlfC. As part of the same combination 
and conspiraey the défendants, aoting through certain of thelr agents and con- 
federates, hâve prevented the dellvery of provisions and other supplies to the 
car barns of the plaintiff, uslng force and violence for that purpose, with the 
object of preventlng the plaintiff from provisioning its employés at such barns, 
and the défendants and thelr confederates will, unless enjoined by the court, 
continue to téléphone threats and to do such acts for the purpose of terroriz- 
ing the familles of the plaintiff's employés and starvlng out such employés ol" 
the plaintiff at Its car barns and other places where sueh employés are and 
inay hereafter be located ; * * * " and that "the défendants will also con- 
tinue to picket the car barns and property of the plaintiff for the purpose of 
preventlng Ingress and egress from such property by the employés of the plain- 
tiff and those seeking employment, and such picketing will not be eonducted 
peaceably, but will be carried on wlth threats, opprobrlous epithets, applying 
the word 'scab' to the employés of the plaintiff and those seeking employ- 
ment ; • * * " and that "the inabillty of the authorlties of the city to con- 
trol such mob and the défendants, and to prevent the malming of plaintiff's em- 
ployés and the destruction of plaintiff's street cars while such employés were 
carrylng out their duty to operate the street car System, the threats, intimida- 
tion, and violence of the défendants and of the mob, hâve demonstrated that 
It will be necessary for the protection of the eniployés of the plaintiff and the 
property of the plaintiff, in the opération of its street cars, that a sufflcient 
Tiumber of United States marshals should be appointed to prevent the plaintiff 
and its employés from being deprived of thelr constitutional rlghts, and to pro- 
tect the employés of the plaintiff from being killed or maimed. * * * " 

The supporting affidavit of E. J. Mcllraith says : 

"The crowd around were hurllng stones. * ♦ * The crowd was composed 
of striking employés, their sympathlzers, and others. » * * ïhe crowd 
was hurllng missiles, • * * " etc. 

"The crowd had pulled the trolley from the wire." 

"The crowd at that point was growing rapidly, and was made up of striking 
employés, sympathlzers, and others." 

• "Tlie crowd whleh was beginning to flU the streets from building to building 
from the south side of Jackson north toward Washington." 

No référence is made in this affidavit to any défendant named in 
the complaint, but ail référence is to untoward acts of the crowd, 
striking employés, or sympathizers. 

Hedlund's affidavit refers to the persons as striking employés, v^^ith 
their sympathizers, and other people, and "mob." On page 4 he 
States: 

"Affiant partleularly mentions as one actively partieipatlng In and encour- 
aging the démonstrations occurring on the 21st day of July, 1917, aforesald, 
one B. H. Moffett; that alliant mentions as partleularly active in the picketing 
at said North Seattle Car Barn, heretofore mentioned in this affidavit, B. H. 
Davey and Neil McDonald." 

Worthen, in his affidavit, refers to the "mob," and states (page 2): 

"That immediately after throwing the said switch a number of striking em- 
ployés of plaintiff and their sympathizers rushed into the street and klcked 
the switch baek agaln; that thereupon the trolley on said street car was puiled 
off by said mob, or members of it, said mob, according to afllant's judgment, 
aggregating at least flve tbousand people. • ♦ » " 
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On page 3 he further says: 

"Said mob aggregating, in affiant's judgment, at least flve thousand people." 

And later on the same page : 

"Said mob at tliat tiiiie, according to affiant's judgment, boing composed of 
at least ten thousand people." 

At the close of the affidavit: 

"Affiant states tliat B. H. Davey and D. H. Moffett hâve been active in pieli- 
eting lieretofore referred to as occurring at tlie Nortli Seattle Car Barn ;" and 
"partieularly in tliis, tliat said D. H. Moffett lias been active in aiding and fo- 
menting said 'mob.' " 

There is no statement in the complaint or any of the supporting 
affidavits charging any one of the défendants with any act of de- 
struction of complainant's property. There are statements as for- 
mer employés (there are many former employés who are not défend- 
ants), and gênerai statements that "défendants and numerous other 
persons" are doing acts "pursuant to their combination and conspir- 
acy," but nowhere is a single fact stated which is attributed to any 
one of the défendants in the complaint upon which the conspiracy is 
predicated, or any statement which could be attributed collectively to 
the défendants, or as emanating from a co-operation or confédération 
on the part of the défendants ; nor is the name of any of the défend- 
ants mentioned in the body of the complaint, nor in the supporting 
affidavits, except the names of Moffett, Davey, and McDonald, men- 
tioned in two of the affidavits, and thèse three défendants are charged 
with being "active in the picketing at said North Seattle car barns"; 
and in one affidavit, "partieularly in this, that said D. H. Moffett was 
active in aiding and fomenting said mob." Nor is there any allégation 
that the picketing that is carried on is not peaceable and in accordance 
with the provisions of the Clayton act (Act Oct. 15, 1914, c. 323, 38 
Stat. 730). There is the allégation that "picketing will not be donc 
peaceably," but no act is charged as the basis for the conclusion for 
future conduct. 

In the absence of such statements, in view of the gênerai charges 
made and the spécifie désignation of 3 défendants out of 89, the court 
must conclude that full disclosure was made of known conduct of the 
défendants. The défendants are not charged as a society or Com- 
pany acting through recognized heads and leaders, with del^ated au- 
thority received from the défendants. If the défendants were engaged 
in peaceable picketing, that is recognized by the Clayton Act, which 
must control the act of this court. If the défendant Moffett was en- 
gaged in fomenting the "mob" and creating a riot, he is amenable 
under the criminal laws of the state, and complaint should be fîled with 
the public prosecutor, and if the affidavit presented is true, with relation 
to the number of people assembling when the untoward acts charged 
were donc, then, decidedly, this is not a matter for a court of equity 
to dispose of, but for other departments of the govemment, and should 
be presented, if it has not already been, to the proper department, 
where I hâve no doubt it will receive considération. 
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Thèse parties are not charged with interfering with interstate com- 
merce or United States mail, the enterprise of the complainant being 
entirely local. 

It is needless for this court to say that it is to be regretted, in tliis 
time of stress, in this enlightened community of patriotic citizenship, 
and a time when the burdens of government must be almost beyond 
endurance, and when the eyes of a new republic just struggling to 
its feet are looking to us for inspiration, and a crafty autocratie foe 
magnifying every semblance of disagreement into national discord, for 
the purpose of inspiring its discouraged soldiery to renewed and pro- 
longed combat, and thereby requiring the sacrifice of the flower of our 
young manhood, that the parties may not, in the spirit of the provision 
of the franchise ordinances set out in the complaint and herein, arbitrate 
ail disputes and grievances. 



t:nitkd statp:s v. IHINOK et al. 

(District Court, W. D. Nortli f:im>liiia. June 20, 1017.) 

Courts <S=32G2ii!) — Fédérât, Coi'kts — 1']q[jity Jurisdiction — Remedy at Law. 
Kev. St. I '.>67 (Coiiip. St. ]f)lG, S 1608), provides tliat jiulKinent.s of tlie 
Circuit or Districr (J<nii-ts sliall o(-a«e to be liens on real estate in tlie 
sa]iie nianner and at like T)eri(i<ls as .iiidtrments of tlio slate courts. ïhe 
TJnted States recovercd ju(l.i;uïent a.cîaiiist a del)tor. and after the time 
wlieii .State court jud^nicnts would liave ceased to l)e liens it brouffht a 
suit to sell. for the satisfaction nf suoh .judfrnients, lands which liad de- 
scended to the delitor's lieirs and beeii sold to a tliird party In a partition 
suit. J/cld that. the (^ircnit Court of Ajjpeals liavin^ decided that section 
0(17 does not aiiiil.v to .iudsnients in favor of the Uuited States, the suit 
could not be niaintained, as tlie government had a coniiilete aud adéquate 
remedy by the issuance of fi. fa. or exécution, and the heirs and the pur- 
chaser could lie l)rou«ht in ujwn a nie-i'o niofion or citation to show cause. 

In Equity. Suit by the United States against J. B. Minor, admin- 
istrator of C. O. Ward, deceased, and others. On application for de- 
cree. Bill dismissed. 

W. C. Hamnier, U. S. Atty., of Asheboro, N. C, and Clyde R. Hoey, 
Asst. U. S. Atty., of Shelby, N. C. 

G. S. Bradshaw, of Greensboro, N. C, for défendants. 

BOYD, District Judge. This is a bill in equity tîled by the United 
States, praying that a certain tract of land, which had formerly 
belonged to C. O. Ward, deceased, be sold to pay the amount due upon 
several judgments, which were rendered in the Circuit Court of the 
United States at Greensboro. The facts in the case are stated in .sub- 
stance in the opinion of the Circuit Court of Appeals, Fourth Circuit, 
in this case at May term, 1916, the opinion being reported in 235 
Fed. 101, 148 C. C. A. 595, but in order to présent the views of this 
court in the présent hearing it is deemed better to restate the facts 
more in détail. 

The judgments claimed by the United States were obtained in ac- 
tions at law, one at October term, 1885, for $225, on the distiller's 

©=»For other cases see same-toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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bond of Joseph A. Davis, for internai revenue taxes assessed against 
him, on which bond C. O. Ward vi^as one of the sureties ; also judg- 
ment rendered at October term, 1881, at Greensboro, for $67.57, in- 
ternai revenue taxes assessed against said Davis as a distiller, C. O. 
Ward also surety upon the bond which covered this tax ; at the same 
term another judgment was rendered against the same parties on a 
bond of like charatcer and for a like cause of action for $64.19; at 
April term, 1884, of the said court at Greensboro, a judgment was ren- 
dered against said Davis and his sureties on his distiller's bond, among 
whom was C. O. Ward, for $18, for internai revenue taxes assessed 
against said Davis; at the same term another judgment was rendered 
against the same parties for a like cause of action for $20.70; at Oc- 
tober term, 1885, a judgment was rendered against the same parties 
on the distiller's bond of Davis for taxes assessed for $33.85. Thèse 
judgments ail carried with them interest and cost, were docketed 
in said court at Greensboro, and remained unsatisfied, and are still, as 
far as appears of record, unpaid, except the sum of $37.97, cred- 
ited on the judgment for $67.57. Writs of fieri facias were issued upon 
thèse several judgments from the Circuit Court of the United States, 
and levies were returned upon them as follows: 

Judgment for $64.19, fi. fa. Issued October 18, 1881, levied upon the land» 
of J. A. Davis and S. T. Barber. 

Judgment for $67.57. fi. fa. issued October 18, 1881, levied upon tlie land» 
of J. A. Davis and S. T. Barber, paid into clerk's office the sum of $37.97. 

Judgment for .$18, fi. fa. issued June 2, 1884. 

Judgment for $22,5, fl. fa. Issued October 24, 1885. 

Judgment for $33.85, fi. fa. issued October 24, 1885. 

Judgment for $20.70, fl. fa. issaied June 2, 1884. 

The return upon each of the four last was "nulla bona." No fur- 
ther writs of fi. fa. or exécution were issued upon any of said judg- 
ments until January 25, 1912, when at the instance of the United States 
attorney exécutions were issued upon the said judgments and re- 
turned by the marshal: "Not executed ; nothing found subject to ex- 
écution. Défendants dead." On June 20, 1913, the United States at- 
torney procured transcripts from the District Court of the United 
States for the Western District of North CaroHna, at Greensboro, of 
the said several judgments and caused them to be docketed in the su- 
perior court of Guilford county, N. C. Theretofore, on March 26, 
1912, at the instance of the United States attorney, J. B. Minor took 
out letters of administration upon the estate of C. O. Ward; G. 0> 
Ward having died intestate and without issue in November, 1900, leav- 
ing as his own heirs at law the défendants in the présent case, to wit, 
M. J. Wrenn, John R. Ward, Andrew L. Ward, Emma Ward, Belle 
Bratton, Joséphine Hearst, Marshal Hiatte, and Frank Hiatte. There 
was no administration granted until the letters issued to Minor as 
above stated. On October 27, 1909, the heirs at law of Ward filed 
their pétition in the superior court of Guilford county, alleging their 
ownership as tenants in common of the tract of land described in the 
pétition filed in this case, and further alleging that on account of the 
number of tenants and the character and quantity of the land it was in- 
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capable of actual partition, and they prayed for a sale of the land 
in order that partition might be had. An order of sale vvas granted on 
November 15, 1909, a coinmissioner appointed, the sale advertised 
and made on May 2, 1910, at the courthouse door in Guilford county, 
when and where M. J. Wrenn became the last and highest bidder, for 
the sum of $2,018. Upon a report of said commissioner, the sale 
was confirmed, and under a further decree of the court a deed there- 
for made to the purchaser, Wrenn, shortly thereafter. 

On February 8, 1913, the United States attorney for this district 
filed the présent bill in equity, setting forth the facts herein stated, 
though not to the same extent in détail, and praying that the land, 
which had descended from Ward to his heirs, and which was owned 
by Ward at the time of his death, and upon which thèse judgments 
were claimed to be a Hen, be sold to satisfy the said judgments. The 
court hère, upon the facts, was of the opinion that the law of North 
Carolina which rendered a judgment absolutely void after a lapse of 10 
years applied, and this was in view of the fact that such was the 
law of the state of North Carolina by statute, and the further fact that 
the Congress of the United States had before thèse judgments were 
obtained enacted section 967, R. S. U. S. 1878, Second Edition (Comp. 
St. 1916, § 1608), which is in the following language : 

"Judgments and decrees rendered in a Circuit or District Court, wltlila any 
.State, sliall cease to be lleus on real estate or ehattels real, in tlie same man- 
ner and at like periods as judgrnents and decrees of tlie courts of such state 
cease, by law, to be liens thereon." 

And it was further the view of this court that the United States, 
having corne into a court in North Carolina and prosecuted its claim, 
was bound by the procédure which had been established by law as the 
practice of the courts, and, although the United States attorney insist- 
ed on the previous hearing of this case that the limit of time did not 
affect the right of the United States to proceed to coUect its judg- 
ments, that view was discarded by the court hère on the ground that al- 
though lâches could not be imputed to the United States, nor was it 
bound by the statute of limitations, yet that the question of limitations 
was not involved ; that the North Carolina statute with référence to the 
liens of judgments on realty was a rule of property, and that the lien 
procured by a judgment ceased to exist at the end of 10 years after 
the judgment was entered and docketed, because it became void. 
This court was further of the opinion that to hold that this local law 
did not govern a judgment in favor of the United States would be 
simply to keep alive such a judgment for ail time, for, if it had life be- 
yond the period prescribed by the state law, then its vitality would be 
without limit. If such was the law, unsatisfied judgments in favor of 
the United States would no doubt in many instances embarrass the title, 
the sale, purchase, and transfer of real property for an indefinite 
period. 

However, the Circuit Court of Appeals was of a différent opin- 
ion, and upon an appeal in this case reversed the decree which had 
been entered by this court refusing the prayer of the bill of the United 
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States, basing its décision upon the opinion which tlie court entertained 
that the section above cited did not apply to the United States, and fur- 
ther that the statute of limitations could not be successfiilly pleaded 
against the United States. In this situation the case has corne on for 
rehearing, and the United States attorney, without the introduction of 
any further testimony, has upon the facts shown by the record and 
those admitted presented a decree to the court for its signature, direct- 
ing a sale of the tract of land involved by the United States marshal to 
satisfy the judgments. 

The court, with due respect to the décision of the Circuit Court of 
Appeals, has declined to sign the decree presented, not that the court 
hère bas in niind any purpose to évade or to override the décision of 
the Circuit Court of Appeals, but adopting the opinion of the Circuit 
Court of Appeals as the law of the case, as the court hère construes 
it, the décision is to the effect that the judgments involved were not 
void at the end of 10 years, but were still living and susceptible of be- 
ing enforced by the ordinary process of fi. fa. or exécution. In other 
words, as this court understands, a fi. fa. or exécution could hâve issued 
upon each of the judgments, authorizing the sale of the land which 
was alleged to be subject to the lien. It may or may not bave been 
necessary, in order to issue the fi. fa. or exécution, to hâve made the 
heirs at law of Ward parties, and also the purchaser of the land at the 
partition sale; but this could bave been done upon a mère motion or 
citation to appear and show cause why process in the exécution of 
the judgments should not be issued. 

Therefore it is the opinion of this court now that imder thèse cir- 
cumstances, and in view of thèse facts, a bill in equity was not the 
proper remedy. Thèse were judgments at law, and the United States 
had a complète and adéquate remedy to carry them into effect by a 
proceeding in the law case. There was no defect in the law regulating 
the procédure to secure the rights of the United States which needed 
to be supplied by a court of equity, nor was there any absence of the 
right to issue process in the law case which required the aid of a court 
of equity to secure enforcement. On thèse grounds the court feels 
constrained to dismiss the bill. It may be said that this bill had the 
efifect of bringing the heirs at law of Ward and also the purchaser of 
the land into court. Although that is true, the complainant in the 
bill sought relief in a court of chancery, when, as has been stated, he 
had his full remedy at law. Bills in equity are not upheld under such 
conditions. 

A decree will therefore be entered, dismissing the bill in this case. 
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In re STAB SPRING BED CO. 

(District Court, D. New Jersey. August 14, 1917.) 

Bankkuptct <S=ie5(l) — Check to Bankrupt — Unsuccessfdl Attempt to 
Stop Payment — Kight of Recovery — Préférence. 

M., who liad given notes for the accommodation of S., which had not 
matured, but exceeded M. 's indebtedness to S. for merchandise, sent a 
ebeck for part of the indebtedness, payment of wliich, on learnlng of S.'s 
bankruptcy, he attempted to stop, unsuecessfully, beeause of failure of 
tlie banls, liis agent, to carry out his instructions. Heldi, tbat sucli attempt 
did not deprive bankrupt's estate of riglit to the proceeds, so that the 
bank, whieh stands in no better position than M., cannot rec-over tlie 
same, as a return thereof to M. would resuit in an unlawful préférence. 

In Bankruptcy. In the matter of Star Spring Bed Company, bank- 
rupt. On review of the master's findings, denying the claim of the 
Security Bank of New York for a return of the sum of $879.42, the 
proceeds of a check drawn on said bank to the order of the said bank- 
rupt Company and paid to the receiver. Claim disallowed. 

George P. Breckenridge, of New York City, for Security Bank of 
New York. 

Rosenberg, Levis & Bail, of New York City (Nathan Bilder, of 
Newark, N. J., of counsel), for trustée. 

RELLSTAB, District Judge. The Fourteenth Street Bank, now 
the Security Bank of New York, instituted proceedings before the 
référée in bankruptcy to recover from the receiver of the Star Spring 
Bed Company, bankrupt, the sum of $879.42, the proceeds of a check 
dated April 18, 1911, drawn by the Superior Métal Bed Company on 
said bank to the order of said Star Company. This check, deposited 
in the mail on that date, was received by the latter company on April 
19, 1911, on which day it, with other assets, was turned over to the 
said receiver, who had been appointed by this court in involuntary 
bankruptcy proceedings instituted against said Star Company on the 
last-named date. 

On the same day the Superior Company, having learned of the 
financial troubles of the Star Company, notified the bank not to pay 
said check, and the bankrupt not to use it. In a letter of the same 
date, viz., April 19th, sent by drawer to the bankrupt, the latter was re- 
quested to return the check and a note for $755, which accompanied 
it, "as (in the language of the letter) same are incorrect and for that 
reason are of no use." On April 20th the receiver, by téléphone, in- 
quired of the drawer concerning said letter, and was told, in sub- 
stance, that the check and note were incorrect and should be returned, 
as the bankrupt owed the drawer money, and that it had stopped pay- 
ment on the check. 

On April 21st the receiver deposited the check to his crédit in the 
Union National Bank, of Newark, N. J., and on April 24th the Four- 
teenth Street Bank inadvertently paid it and charged it against the 
account of the drawer. Subsequently this bank reimbursed the drawer 
and instituted thèse proceedings now under review, claiming that said 
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check was paid by mistake. The receiver offered no évidence, other than 
that the check was put to his crédit by the Newark Bank. The référée, 
though reporting a summary of the évidence, made no findings of fact, 
deeming the case of National Bank of New Jersey v. Berrall, 70 N. J. 
Law, 757, 58 Atl. 189, 66 L. R- A. 599, 103 Am. St. Rep. 821, 1 Ann. 
Cas. 630 to be "on ail fours" and controlling, and that the Fourteenth 
Street Bank, on its own showing, could not recover. 

On a review of the referee's décision, this court pointed out that 
the présent case differed from the New Jersey case in the important 
respects that this was an équitable proceeding, involving the distribu- 
tion of a bankrupt's estate (a trust fund) among those ultimately en- 
titled to it, wherein the doctrine of privity pronounced in the cited case 
— an action at law — had no application, and that the receiver deposit- 
ed the check after the drawer had notified him that payment had been 
stopped, for lack of considération. The trustée theretipon asserting 
that the check was in fact given in part payment of a debt, the cause 
was sent to a spécial master (the said référée being then about to 
retire from office) to take testimony on that subject, as well as any 
other that bore on the commercial relationship between the bankrupt 
and the drawer, contemporaneous with the giving of the check. The 
spécial master found and certified, inter alia, that this check was given 
by the drawer in part payment for merchandise purchased from the 
Star Company between the ISth and 31st of March, 1911. This find- 
ing is amply supported by the évidence. 

This shows that the officers and managers of the bankrupt held 
shares of the capital stock of the Superior Company; that the latter 
had the exclusive sale of the bankrupt's manufacture in the state of 
New York and parts of New Jersey; that the relations between thèse 
two companies were doser and more confidential than usually sub- 
sisted between manufacturers and jobbers ; that the Superior Company, 
in addition to making semimonthly payments for merchandise bought, 
in accordance with the agreement between them, occasionally loaned 
its crédit to the bankrupt, by making and delivering to it its prom- 
issory notes ; and that on its books of account the merchandise and 
loan transactions were kept separate, styled, respectively, "Merchan- 
dise Account" and "Advance Account"; that on April 18, 1911, when 
this check was sent to the Star Company, the Superior Company was 
indebted to it for merchandise bought the month previous to an amount 
exceeding that of the check, which indebtedness, according to the said 
agreement, was payable on that date; that at that time unmatured 
notes theretofore given by the Superior Company for the accommoda- 
tion of the bankrupt, aggregating a sum in excess of said indebtedness, 
were outstanding. It is conceded that, had the drawer declined to 
give this check, after the maturity of said notes it could hâve offset 
any amount it would hâve paid on account thereof against any in- 
debtedness it owed to the bankrupt. However, on the request of the 
Star Company, it chose to pay for the merchandise in accordance with 
its agreement, notwithstanding its liability on the accommodation notes, 
and credited itself with said payment in the said merchandise account. 
If, instead of giving this check, it had at that time paid the amount 
thereof in cash, or if cash forwarded by a messenger for a like pur- 
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pose had reached the Star Company before being overtaken by an- 
other messenger subseqnently started with instructions to prevent its 
delivery, or if this check had been paid by the bank, without any ef- 
fort on the drawer's part to stop payment thereof, the moneys thus 
obtained would hâve become part of the bankrupt's assets. If, after 
such a payment, the bankrupt had returned it to the Superior Company, 
on the latter's request, in circumstances such as controlled the demand 
made for the return of this check, the cash thus returned would hâve 
amounted to an unlawful préférence, despite the fact that, even after 
such crediting of cash to the bankrupt, the Superior Company would 
still hâve been its creditor. 

That the drawer made an unsuccessful attempt to stop pa}Tiient of 
this check does not change the légal eflfect of the transaction. The 
drawer made the bank its agent to prevent its payment, and merely 
because the bank failed to carry out its depositor's instructions gave 
the latter no claim for reimbursement against the bankrupt's estate. 
Its intention to make payment was not overcome by its subséquent in- 
tention to stop payment. To make such change of mind effective, the 
latter intention would bave to be carried out. Such consummation 
failed through the neglect of its own agent. In Mason v. National 
Herkimer County Bank of Littld Falls (C. C. A. 2) 172 Fed. 529, 97 
C. C. A. 155, aifirmed 225 U. S. 178, 32 Sup. Ct. 633, 56 L. Ed. 1042, 
it was said that a payée of a bankrupt's note given for merchandise 
purchased, who, after discounting it, and with knowledge of the bank- 
rupt's insolvency, took it up before maturity for the purpose of setting 
it ofï against its debt to the bankrupt, would not be permitted to do so 
against the latter's trustée in bankruptcy. In the Suprême Court this 
statement was unqualifiedly approved; Mr. Justice Hughes saying 
that the allowance of such a set-off would diminish the bankrupt's 
estate and be in violation of section 68b of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 565 [Comp. St. 1916, § 9652]), and that 
the indebtedness of said payée could still be coUected by the trustée. 

If the payée of a discounted note, who, by indorsement, bas become 
secondarily liable to the holder, will not be permitted, in bankruptcy 
proceedings, to offset the amount thereof against his indebtedness to 
the maker, laecause, with knowledge of the maker's insolvency, he paid 
the note before maturity for the purpose of doing so, a fortiori, one 
who makes an unsucces_^ful attempt to stop payment of a check given 
by him for a debt will not be permitted to recover f rom the trustée the 
amount of the check, when such attempt to stop payment was made 
after he had notice that the payée was insolvent and had reasonable 
cause to believe that the nonpayment of the check would give him a 
préférence over the other creditors of said insolvent of the same class. 
That the drawer of the check in question had such notice and rea- 
sonable cause to believe is established by the évidence, and that such 
a préférence would resuit if the drawer were permitted to treat said 
check as not paid cannot be successfully gainsaid. In such a case,^ 
while its debt to the bankrupt's estate would be increased, and the 
net amount of its claim against the estate, after ofïsetting said debt 
against the money paid by it on said notes, would be decreased, yet the 
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effect of such a stating of accounts would be to enable ît to retain the 
full amount représentée! by the check to the préjudice of the other 
creditors. If, however, the check were treated as a payment on account 
of its indebtedness to the estate, the amount of such payment would 
inure to the benefit of ail the creditors, and while the amount of the 
Superior Company's claim against the estate would be correspondingly 
increased, yet, like the other creditors, it would obtain only a per- 
centage of such increase in the distribution of the assets. In the cir- 
cumstances, the receiver was justified in insisting that the intended 
payment, begun by giving the Superior Company's check, should be 
carried out. The check was paid, and to allow the drawer, or the bank, 
which stands in no better position than the drawer, to recover froni 
the receiver or trustée the amount of such payment, would resuit in 
an unwarranted depletion of the estate's assets, and work out an un- 
lawful préférence to the préjudice of the gênerai creditors, and be in 
violation of section 60 of the Bankruptcy Act (Comp. St. 1916, § 9644). 

The contention on the part of the bank that the trustée is estopped 
from showing that this check was in payment of merchandise pur- 
chased, inasmuch as the drawer — Superior Company-^was allowed a 
claim against the bankrupt, is without merit. True, the claim of said 
Company, as allowed, was less than as presented, the lesser amount 
being the resuit of a compromise effected between the attorney of 
the Company and the attorney of the trustée; but there is nothing in 
the record to indicate that in this compromise the rights of the parties 
involved in the controversy over this check were under considération. 
The claim of the bank for a return to it of the proceeds of said check 
and that of the Superior Company were represented by différent coun- 
sel, occupied independent positions in the bankruptcy proceedings, and 
were so treated, respectively, by the claimant, trustée, and référée. It 
would be as persuasive to say that the bank's right to a recovery was 
lost, because of the compromise reached on the claim of the Superior 
Company, as to say that the trustée was estopped from contesting the 
bank's claim, because of said compromise. True, the absence of the 
amount of this check from the crédit side of the Superior Company's 
account reduced the amount of the latter's claim, as presented to the 
trustée; but whether that company would bave obtained a greater 
allowance in said compromise settlement, if said amount had been 
included, is not apparent, and of no moment hère. 

The right of the bank in this proceeding dépends, not upon its 
having inadvertently paid the check af ter being notified by the drawer 
not to pay, but upon whether the Superior Company's attempt to stop 
payment of the check deprived the bankrupt's estate of the proceeds 
thereof. As this is decided in the négative, the claim of the bank is 
without merit, and is denied. 



THE GOVERNOB P0WEB8 961 

THE GOVERNOR POWERS. 

(District Court, D. Massachusetts. July 6, I&IT.) 

No. 1467. 

1. Shippino <S=5209(.3) — Damage to Cargo — Exemption bt Harter Act — 

BURDEN or Pboof. 

ïo entltle a shipowner to the exemption from Uabillty for damage to 
cargo resulting from faults or errors in navigation or management of tlie 
vessel, given by Harter Act Feb. 13, 189S, e. 105, § 3, 27 Stat. 445 (Comp. 
St. 191C, § 8031), he lias the burden of proving afilrmatlvely that the 
vessel was seaworthy at the beginnlng of the voyage, or that due diligence 
had been used to make her so. 

2. Shipping ©=209(3) — Damage to Cargo — Périls of the Sea — Burden of 

Proof. 

Where cargo received in good condition and to be dellvered in like 
good condition, dangers of the sea excepted, is damaged on the voyage, the 
burden is on the carrier to show by clear évidence that the damage was 
vi'ithin the exception, and proof that it was caused by seawater is not 
alone sufficient. 

3. Shipping ®=»209(3) — Damage to Cargo — Périls of the Sea. 

Whether damage to a cargo was caused by a péril of the sea, within 
the exception in the bills of lading, is a question of fact, to be deter- 
mined upon the clrcumstances of each case, and dependlng upon whether a 
seaworthy shlp, properly trimmed and wlth the cargo properly stowed, 
would ordinarlly go through such seas wlthout material injury to its 
cargo. 

4. Shipping ©=5141(3) — Liasixitt for Damage to Cargo — Dangers of the 

Sea. 

The sugar cargo of a schooner was damaged by sea water on a voyage 
from Cuban ports to Boston in March. Durlng two days the vessel en- 
countered a high wind, probably not exceeding 60 miles an hour, which 
was not unusual at that season. She was hove to, and there was some 
straining ; but she lost no salis, and was apparently not thought in dan- 
ger. There was évidence that the cargo was not properly dunnaged. Held, 
that such facts did not exonerate her from Uabillty under a clause of 
the bill of lading excepting dangers of the sea. 

In Admiralty. Suit by the American Sugar Refining Company 
against the schooner Governor Powers. Decree for libelant. 

Carter, Ledyard & Milburn, of New York City, and G. Philip Ward- 
ner, of Boston, Mass., for Ubelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for claim- 
ant, 

HALE, District Judge. This is a libel against the schooner Gov- 
ernor Fcvifers for breach of contract to carry safely a cargo of sugar 
to Boston from Trinidad and Cienfuegos, Cuba. 

[1] The case shows that the cargo was duly shipped on board the 
schooner under bills of lading providing for the delivery of the goods 
at Boston, subject to the exception of being relieved from liability 
by "dangers of the sea" ; the cargo was delivered at Boston, damaged 
by sea water. The answer allèges that the injury occurred through 
dangers of the sea ; that the schooner encountered a gale, which caused 
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her seams to open and wet the sugar. The answer also sets up an al- 
ternative défense under the Harter Act, that the damage resulted froni 
faults or errors in the navigation or management of the schooner. The 
relief afforded by section 3 of the Harter Act, 27 Stat. 445, to ship- 
owners is purely statutory; in order for a shipowner to avail himself 
of the exemption from liability for errors in management, the burden 
is on him to prove affirmatively that the vessel was seaworthy at the 
beginning of the voyage, or that due diligence had been used to make 
her so. The Wildcroft, 201 U. S. 378, 26 Sup. Ct. 467, 50 L. Ed. 794; 
Jamison v. N. Y. & P. S. S. Co. (D. C.) 241 Fed. 389. 

It is not necessary, however, to consider this aspect of the case. The 
principal contention cuts deeper; it arises upon the question whether 
the claimants hâve met the burden of establishing that the storm, en- 
countered upon the voyage, constituted a "danger of the sea." The li- 
belant contends that the damage resulted, not from périls of the sea, 
but from the unseaworthy condition of the vessel in respect to weakness 
of construction, lack of proper pumps, stoppage of limbers, leaky con- 
dition of pipes, and insufficient dunnage. The testimony on behalf of 
the ship shows that upon this voyage she encountered bad weather for 
two days, March 3d and Marcïi 4th. It is contended that this gale 
constituted a "danger of the sea." The captain says it was a "young 
hurricane"; the wind blew 90 to 100 miles an hour; that he reefed 
the sails and hove to ; that he had the fore, main, and mizzen sails up, 
with one reef during the breeze, and three of the schooner's five head 
sails up, during the entire time the vessel was "hove to" ; that, during] 
the first day of the storm, he went twice into the 'tween-decks hold, 
and the lower hold, and crawled around on top of the sugar; in the 
'tween-decks hold he went, on top of the sugar, from the lazaret to the 
after end of the after hatch, some 25 or 30 feet, and there was just 
enough space for him to squeeze through ; that during the second day 
he went into both holds and crawled on the sugar; that in the lower 
hold, although there was more space above the sugar than in the 'tween- 
decks hold, he crawled only about 5 feet from the forward bulkhead 
aft; that, during the gale, he found 20 to 23 inches of water in the 
wells ; that the water ran down on the sugar from the top deck ; that 
he tried to stop the water from running down, by putting oakum in the 
seams. 

There is testimony on the part of the crew that it was the worst 
storm any of them had experienced. The mate Pinkham gives thèse 
extracts from the ship's log : 

"March 3d. This day came in with strong wind; took in ail light salis 
and left others 8 a. m. 8:30 wind came from nothwest in raln squalls. 10 a. m. 
heavy sea. N. W. gale. Vessel laborlng heavy, and shipplng heavy seas ; day 
ends same ; cloudy ; pumps well tended." 

"Saturday, fourth day of March. This day came In with heavy n. west 
gale, rough sea, vessel shipping seas and laborlng heavy. Lat 31° 53' N. Long. 
78° 53' W. Moderating some. P. m., rough sea; clear; vessel laborlng 
heavy under short sali ; pumps, llghts, and lookout attended." 

He says the storm was something very unusual ; much out of the or- 
dinary of anything he cver saw "coming up the latitude there in the 
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winter time" ; that it was a gale f rom 80 to 100 miles an hour. He 
testified, further, however, that on the previous voyage, in the autumn 
of 1915, from Turks Island to Boston, with a cargo of sait, he had two 
sails blown away, the f oresail and spanker ; "but the weather was not 
as bad as on this voyage." His log entry on the former voyage shows 
as f ollows : 

"October 30, 1915. This day came in clear; fresh N. W. wind. Reefed 
spanker 8 a. m., and took in llgtit sails ; fresli north gale. Noon, reefed 
fore and mizzen sails ; hove vessel to port tack, lost f oresail. 8 p. m,, rougli 
,sea ; put vessel before sea ; 9 p. m., lieadlng to soutliward." 

"November 1, 1915. This day came in clear ; fresh N. W. wind. Set ail 
sail. Heading to northward. A. M. 12:30 noon, blowing gale, W. S. W.; took 
in spanker ; reefed fore, main, and mizzen sails. Very rough sea ; kept ves- 
sel ofC before sea carried away spanker. Bent riding sali in place of same." 

The évidence on the part of the libelant shows that the gale was the 
ordinary gale which occurs many times during the winter or spring on 
the Northern Atlantic coast. The officiai observations of the Weather 
Bureau along the Atlantic coast show, on March 3 and 4, 1916, prevail- 
ing winds of moderate to gale force, along the coast as far north- 
ward as Hatteras; that the lowest barometric pressure was 29.7 on 
the 3d, and 29.5 on the 4th ; that, in the area in the vicinity of the Gov- 
ernor Powers, there was an ordinary gale of a force often occurring 
along the Atlantic coast during the winter months; that the max- 
imum velocity of the wind was not over 60 miles an hour. Testimony 
is ofïered, also, of other ships along the Atlantic coast, anywhere from 
80 to 150 miles away from the Governor Powers. It is shown that 
thèse ships encountered a gale which did not exceed 60 miles an hour, 
and that the gale was not an unusual one, but such as often occurred 
during the winter months. The most convincing évidence touching 
the character of the gale is found, however, in the testimony coming 
from those upon the Governor Powers, showing what happened on 
board the ship during the storm. To this testimony I hâve already re- 
ferred. It appears that the vessel hove to, during the storm ; that she 
labored, strained, and opened seams around the three deckhouses and 
the waterways ; and that a leak was found on the starboard side of the 
vessel below the water hne, but none of her sails were carried away, 
although the ship was "hove to." And it appears that, during the au- 
tumn storm, a few months before, the ship had lost her foresail, and 
was put before the sea, while during the storm in question it was not 
found necessary to let her run before the wind, but, though hove to no 
sails were carried away. Although the mate says that the March storm 
was worse than the storm in the autumn, the entries in his log utterly 
fail to sustain this testimony. The log makes no allusion to the cap- 
tain's visits to the hold, or any damage to the cargo, or any trouble 
found with one of the ship's pumps, although thèse facts are in testi- 
mony. The log does not show what sails were taken in and reefed 
during the rough weather encountered on the voyage in question, al- 
though, on the previous voyage in the autumn, shortening of the sails 
is shown, as well as the fact that the vessel was put before the wind. 
There is nothing in the log to show that the vessel on the 3d and 4th 
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of March experiènced unusually severe weather. She clearly did not 
expérience so severe weather as on the voyage in the autumn previous. 
The captain refers to the storm as a "young hurricane" ; but he inad- 
vertently speaks of it throughout his testimony as a "breeze," and 
Pinkham, the niate, alludes to it as a "heavy squall." If it had been of 
great severity, the captain could hardly hâve made his excursions into 
the crowded hold, where he "could scarcely squeeze throu^h." 

[2] In The Folmina, 212 U. S. 354, 361, 29 Sup. Ct. 363, 53 L. Ed. 
546, 15 Ann. Cas. 748, it was held that when goods, received in good 
order on board a vessel under a bill of lading agreeing to deUver 
them at termination of the voyage in like good order and condition, are 
damaged on the voyage, the burden is on the carrier to show that the 
damage was occasioned by a péril for which he was not responsible. 
Proving that damage to cargo was caused by sea water does not estab- 
lish that such damage was caused by a péril of the sea, within the excep- 
tion of the bill of lading. To relieve the ship from liability, the testi- 
mony must be clear. Clark v. Barnwell, 12 How. 272, 13 L. Ed. 985 ; 
The G. R. Booth, 171 U. S. 450, 19 Sup. Ct. 9, 43 L. Ed. 234; The 
Henry B. Hyde, 90 Fed. 114, 116, 32 C. C. A. 534; The Lennox (D. 
C.) 90 Fed. 308, 309. 

[3] The case of The Frey, 106 Fed. 319, 45 C. C. A. 309, has been 
called to my attention. In that case the Court of Appeals of the Second 
Circuit found that whether under any circumstances the excessive 
violence of the sea constitutes a "péril of the sea," within the exception 
of the bills of lading, is a question of f act, to be determined upon the 
circumstances of each case, depending upon whether a seaworthy ship, 
properly trimmed, and with the cargo properly stowed, would ordina- 
rily go through such seas without mater ial in jury to its cargo. The 
Newport News (D. C.) 199 Fed. 968; The Babin Chevaye, 208 Fed. 
966, 126 C. C. A. 54. 

In The Rappahannock, 184 Fed. 291, 107 C. C. A. 74, the case shows 
that the steamship éncountered three severe gales in which the velocity 
of the wind was shown to be about 60 miles an hour ; that much dam- 
age was done on deck by the waves, doors and windows were broken, 
f enders were carried away, and butts were started. In speakîng for the 
Circuit Court of Appeals of the Second Circuit, Judge Lacombe 
says : 

•'The évidence showed that the Rappahannock, on this trlp, éncountered 
three severe gales. * • * The captain and mate estimated the wlnd ve- 
locity at 60 miles an hour. They éncountered heavy seas, sometimes quarter- 
ing ; but in the fall of the year such gales and seas are not mtrequently 
éncountered on the lakes, as the captain hlmself admltted. * • * It was 
not supposed by any of the offlcers or crevi^ of the steamer that her seaworthi- 
ness was extraordinarlly tried, although, of course, she labored and strained 
in the gales she éncountered. There was no thought of the vessel foundering 
or going ashore. * * » The conclusion Is that the Rappahannock én- 
countered conditions of wlnd and sea which were not unusual at that season 
of the year. Seaworthiness imports ability to meet such conditions. • • • 
In our opinion the claimant does not sustaln the burden of proving that the 
leak resulted from a 'danger of navigation' within the exception of the bill 
of lading." The Aggi, 107 Fed. 300, 46 C. C. A. 276 ; The Italia (D. C.) 184 
Fed. 366; The Medea. 179 Fed. 781, 103 C. O. A. 273; The Westminster, 127 
Fed. 680, 62 G. C. A. 406. 
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[4] In the case at bar the whole testimony, taken together, particu- 
larly the évidence of what happened on the ship itself during the storm, 
is persuasive that the captain and crew of the schooner hâve greatly 
exaggerated the severity of the gale. From the proofs I cannot be- 
lieve that the wind velocity was greater than 60 miles an hour. There 
was no évidence that any fears were entertained as to the safety of the 
ship. There is no necessity for discussing the testimony in détail. On 
the whole, the évidence does not meet the burden of proving that the 
damage came from "dangers of the sea." On the other hand, it rather 
tends to show that there was some straining of the ship in the storm ; 
that her limbers were clogged ; that the cargo was not properly dim- 
naged, but that, at the bilges, the cargo was substantially next to the 
ceiHng; that there was no dunnage where dunnage is most required 
in a sailing vessel, which is, for a great part of the time, heeled over 
from one side to the other, so that much of the water will collect in 
her bilges. Such fault of dunnage was commented upon by Judge 
Choate in The Sloga, Fed. Cas. No. 12,955. 

I am of the opinion that the facts in this case do not meet the test 
applied by Judge Wallace, in The Frey, supra. 

Much testimony bas been oflfered touching the construction of the 
vessel. It is not necessary, however, to express an opinion touching 
this question. In view of my finding that the schooner has not met 
the burden of showing that the loss was occasioned by dangers of the 
sea, it is not necessary to discuss, further than I hâve already done, 
the éléments of unseaworthiness to which my attention has been 
called. 

A decree may be entered for the libelant. Henry E. Warner, Esq., of 
Boston, is appointed assessor, to pass upon the damages and report to 
the court. 

The libelant recovers costs. 



In re GREENBAUM. 

(District Court, E. D. Michlgan, S. D. July 10, 191T.) 

No. 3327. 

Bankruptct ®=>37 — Proceedings— Oopt of Teanscript. 

Baukr. Act July 1, 1898, c. 541, § 39a (3), 30 Stat. 555 (Comp. St. 1916, 
§ 9623), déclares that tlie référée shall fumish such information concern- 
ing the estâtes In process of administration as may be requested by the 
parties in interest; section 47a(5) (Comp. St. 1916, § 9631) déclares thnt 
trustées shall furnlsh such Information concemlng the estâtes of which 
they are trustées and thelr administration as may be requested by the 
parties in Interest; while section 49a (Comp. St. 1916, § 9633) déclares 
that the aceounts and papers of trustées shall be open to the inspection 
of offleers of ail parties in interest. Bankruptcy rule 29 of the district, 
providing for the allowance to the référée as expenses of administerlng 
the estate, provides that for clérical assistance in taking and transcribing 
the testimony of the bankrupt or other person which is actually filed in 
the case 20 cents per folio shall be paid ; parties ordering copies thereof 
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to pay at fhe rate of 10 cents per folio. Varlous persons were examlned 
as wltnesses wlthout notice to the bankrupt, and thereafter he was or- 
dered to show cause why he should not tum over to the trustée money 
and merchandise elaimed by the trustée to hâve been concealed. The tes- 
tlmony of such wltnesses was duly transcrlbed, and the transcript flled 
with the référée. Held, that the bankrupt was entltled as a matter of 
rlght to a copy of the transcript of such testiinony, notwlthstanding objec- 
tions by the trustée. 

In Bankruptcy. In the matter of the bankruptcy of Joseph Green- 
baum. Pétition by bankrupt to review an order of the référée deny- 
ing the bankrupt's pétition to require the officiai stenographer of the 
referee's court to furnish the bankrupt a copy of the transcript of 
testimony of witnesses taken on a gênerai examination of witnesses 
before the référée, together with a pétition for substitution of référées. 
Order denying bankrupt's pétition for copy of transcript reversed, and 
pétition for substitution of référées denied. 

Bêla J. Lincoln, of 'Détroit, Mich., for trustée. 
Selling & Brand, of Détroit, Mich., for bankrupt. 

TUTTLE, District Judge. This is a pétition for review, filed by 
the bankrupt herein, to review an order of the référée in bankruptcy 
denying a pétition of said bankrupt to require the officiai stenographer 
of the referee's court to furnish to said bankrupt, upon payment there- 
for, a copy of the transcript of the testimony of certain witnesses taken 
on a gênerai examination of such witnesses before the référée. 

The sole question for review is thus stated by the référée in his 
report : 

"May a bankrupt, as a matter of right, hâve the testimony of the witnesses 
that are talœn in a bankruptcy proceedlng for the purpose of Informing the 
trustée as to the transactions of the bankrupt, and as to the disposition that 
lias been made of his property, dellvered to hlm by the référée, when the de- 
livery of such testimony is objected to by the trustée, and when the trustée 
clalms that to dellver said testimony Is contrary to the rlghts and the inter- 
ests of creditors?" 

In the pétition denied by the référée, the bankrupt alleged that on 
varions occasions a number of persons, whom he named, had been 
examined as witnesses herein in an ex parte manner and without no- 
tice to said bankrupt; that he had, by an order of this court, been 
ordered to show cause why he should not turn over to the trustée 
certain money and merchandise elaimed by the trustée to hâve been 
concealed by the bankrupt, but which the bankrupt denied having con- 
cealed ; that he had been inf ormed that it was upon the testimony of 
some or ail of the witnesses mentioned that said order to show cause 
had been based ; that, in order to properly prépare his answer to said 
order to show cause, it was necessary for him to hâve a transcript of 
the testimony of said witnesses, so that he might learn what money 
and property it was alleged he had concealed; that his attorney had 
applied to the stenographer of the référée for a transcript of testi- 
mony of said witnesses, which had been refused ; and that he was 
entitled of right to hâve a copy of said transcript upon paying there- 
f or, which he ofïered to do. The prayer of the pétition was : 
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"Tliat an order be piiteretl requiring the ofBcial stenographer of the referee's 
court to furnïMli to hlm, upon payment therefor, a copy of the transcript of 

tho testiinou.Y of such wituesses." 

The answer of the trustée admitted the issuance of the order to 
show cause referred to; denied that it was based upon testimony of 
any of the said witnesses ; alleged that the bankrupt was f uUy ad- 
vised, by the facts set forth in the pétition and bills of particulars 
upon which said order to show cause was based, as to what property 
and money it was alleged that he had concealed ; alleged that the said 
witnesses had been examined by the said trustée ex parte for the pur- 
pose of informing himself concerning the acts, conduct, and property 
of the said bankrupt ; that the said testimony could not be used against 
the bankrupt upon the hearing of the said order to show cause ; aver- 
red that the said bankrupt had not been entitled to notice of the said 
examinations and was not interested therein ; and denied that the 
bankrupt was entitled to access to a transcript of the said testimony. 

The matter was submitted on the foregoing pétition and answer and 
on the files and records in the case. According to the report of the 
référée, it was admitted by the trustée that a transcript of the testi- 
mony in question has been filed in the cause and charges made there- 
for. The référée was of the opinion that, because the bankrupt was 
not entitled to notice of, or to participation in, the examinations of 
thèse witnesses, which were held under section 21a of the Bankruptcy 
Act (Comp. St. 1916, § 9605), therefore he is not entitled to inspect 
the transcript of the testimony taken at such examinations. 

No authorities hâve been cited, and I hâve been able to find none, 
precisely in point. I realize that the question is not f ree f rom doubt, 
and that there is much force in the reasoning of the référée. After, 
however, a careful examination and considération of the provisions of 
the Bankruptcy Act and local bankruptcy rules which seem to me 
applicable, I am unable to agrée with the opinion of the référée. 

Section 39a (3) of the act provides that: 

The référées shall "furnish such information concerning the estâtes in pro- 
cess of administration before them as may be requested by the parties in in- 
terest." Oomp. St. 1916, § 9623. 

Section 47a (5) provides that: 

Trustées shall "furnish such information concerning the estâtes ol which 
they are trustées and their administration as may be requested by the parties 
in mterest." Comp. St. 1916, § 9631. 

Section 49a is as f ollows : 

"The accounts and papers of trustées shall be open to the Inspection of of- 
ficers and ail parties in Interest." Comp. St. 1916, § 9633. 

In the case of In re Saur (D. C.) 122 Fed. 101, a créditer, seeking 
to reclaim certain property from the trustée, sought access to certain 
papers of the bankrupt estate, which the référée refused to allow, 
against the objection of the trustée, on the ground that: 

The provisions of the Bankruptcy Act Invoked, "broad as the.T are, should 
not be construed to require the divulgence to a claimant against the gênerai 
estate o£ information which might tend to Its détriment or depleticc- " 
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In reversîng the order of the référée, the court used the foUowîng 
language : 

"The reasoning of the référée in thls case appears, at first view, qiiite plaus- 
ible. A trustée defending a réclamation proceeding apparently occuples quite 
a différent relation toward the reelaimlng creditor froni wbat lie rtoes toward 
the body of gênerai creditors. But I think, uiK>n considération, tliut the pro- 
visions of sections 47 and 49 of the Bankruptcy Act * * * give any per- 
son interested in any bankrupt estate an absolute statutory right to the in- 
spection of ail aecounts and papers of the trustée, and to be furnished with 
any information coneerning the bankrupt estate which the trustée has." 

In the case of In re Samuelsohn (D. C.) 174 Fed. 911, a creditor 
had prayed for an order directing the trustée to file with the référée 
or with the clerk of the court the testimony of the bankrupts, given 
upon their examination, or to permit such creditor to hâve access there- 
to, which order the référée decHned to make. On pétition for review 
of the order of the référée denying the pétition of such creditor, the 
court said, among other things : 

"The question submitted for review is In principle controlled by In re Saur, 
10 Am. Bankr. R. 353, 122 Fed. 101. * * * The petitioner for review wa» 
a party in interest within the meanlng of sections 47 and 49. ♦ * * xhe 
testimony taken, as authorlzed by the référée, is a part of the record in the 
proeeedings, and creditors generally hâve access to it while it remains in the 
custody of the référée. * * * It is urged in opposition to permitting the 
petitioner to examine the testimony of the bankrupts that the interests of the 
petitioner and the trustée are antagonistic, and tUat he intends to bring suit 
against such petitioner to recover préférences given him by the bankrupts, 
and therefore a disclosure of the testimony of the bankrupts, who are hostile 
to the interests of the bankrui)t estate, niiiy resuit pre.itidicially to the credi- 
tors. This contention, however, is not maintainaWe, in view of the absolute 
l'ight which a party in interest has to examine a bankrupt, and the right which 
he has to be informed coneerning the estate by the trustée or référée." 

As was said in the case of In re Waters-Colver Co. (D. C.) 212 
Fed. 761: 

"The statute provides (sections 47 [5] and 49) that parties in interest may in- 
spect the records in the hands of the trustée and that the trustée must give 
information to parties in interest at any time." 

Whether, if the transcript of this testimony had not been filed in 
the case, petitioner would be entitled to hâve access thereto, it is un- 
necessary to détermine hère. Rule 29 of the bankruptcy rules of this 
district, which provides for the allowance to the référée, as expenses 
of administering the estate, of certain sums, contains the following 
clause : 

"For clérical assistance in taking and trauscribing testimony of the bank- 
rupt or other persons before the référée and which is actually flled in the case 
20 cents per folio. î\'o copies of testimony to be furnished at the expense of 
the estate. Parties ordering copies of the testimony to pay therefor at the 
rate of 10 cents per folio." 

As already indicated, the transcript of this testimony has been filed 
as required by such rule. It is therefore a part of the records in the 
cause, and as such, in my opinion, a public document or record, and 
I am of the opinion that under the circumstances hère presented pe- 
titioner is entitled to a copy of such transcript as prayed. As was said 
by the court in the case of Sloan Filter Co. v. El Paso Réduction Co. 
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(C. C.) 117 Fed. 504, in granting a pétition for leave to obtain a copy 
of the testimony and documents on file in such case : 

"The mattei- of Inspecting and'taking copies of public records is as old in 
the law as the records are old. In English law, tenants of a manor could al- 
ways inspect the court relis and books of the manor in order to ascertain their 
titles. Rex v. Shelley, 3 Terni R. 141. So, also, where the authority of a 
niayor was in question, citlzens could inspect the books and papers of the bor- 
ough in order to détermine the fact. Rex v. Babh, 3 Term R. 579. Those 
cases and others support the common-law rule that a party may hâve inspec- 
tion of any document or paper in which he may be interestcd. 1 Whart. Fa'. 
par. 745. In American reports cases may be found to the same efCect. Ferry 
V. Williams, 41 N. J. Law, 3.33, 32 Am. Rep. 219. * * * No statute Is re- 
quired, however, to support the jietitioner's application. Ile is fairly within 
the common-law rule as one who lias an interest in the subject, and therefore 
a right to inspect public documents affecting his interest. The petitioner is 
not an Intermeddler in other people'.s alïairs, nor is its application against pub- 
lic policy, as was the ca.se in Re Caswell, IS R. I. 835, 29 AU. 259, 27 L. R. A. 
82, 49 Am. St. Rep. 814. The petitioner seeks only to protect itself in respect 
to the matter in controversy in this cause, and for that purpose it may right- 
fully invoke the aid of the law to obtain a copy of the testimony and docu- 
ments on file." 

In Daly v. Dimock, 55 Conn. 579, 12 Atl. 405, relator had been 
indicted for murder, and sought by mandamus to compel a clerk of 
a court to allow him to inspect the transcript of certain testimony 
taken by a coroner, reduced to writing, and filed with such clerk, as 
required by a certain statute. In granting the writ of mandamus 
prayed, the court said : 

"The Législature required that such testimony should be reduced to writing 
by a swom offlcer and preserved for future referenc-e. It is enough for our 
présent puriiose to say that it is a public document, relating to matters of pub- 
lic interest, and required by law to be kept by a public oflicer, who is the cus- 
todian of the records of judicial proceedings an(r other public documents. The 
statute is silent in respect to the purpose for which such writings are pre- 
served, and the use to be made of them, and by whom. In the absence of any 
limitation or restriction, we must assume that it was intended that they might 
be examined by any and ail persons Interested in the subjeet-matter. We do 
not consider that we are justlfled in saying that they may be inspected by one 
person, and not by another. In the absence of législation to that effect, we 
cannot say that they are for the exclusive use of one person or oflicer, or that 
any one person or class of persons may not inspect or use them. The writing 
in question relates to the prosecution of an indictment before the superior 
court. We are asked to allow it to be used by the prosecution, and to sanc- 
tion a refusai to let it be seen, even by the défense. We think, if the Législa- 
ture had intended any such distinction, it would hâve said so. It has not said 
so, and we fail to flnd anything in the statute to justify an implication to that 
effect. An attompt is made to flnd such an Implication in that provision of the 
statute authorizing the inquest, or any part of it, to be held in private. No 
such argument can be legitimately drawn from that provision. The Législa- 
ture has not told us why that provision was inserted. Yet the reason is obvi- 
ous enough. The object of the statute is to ascertain, if possible, the guilty 
party. If the évidence is likely to implicate some person hitherto unsuspected, 
it may be advisable, in order to prevent an escape, that the proceedings should 
be in private. But when a conclusion is reached, and the suspected party is 
arrested, there will ordinarily be no longer any reason for secrecy. Whatever 
other reasons may hâve exi.sted for this clause of the statute, it is hardly pos- 
sible to discover, either in the statute itself, or in any conceivable reason for 
It, sufTicient ground for keeping the testimony private after it shall hâve been 
lodged with the clerk." 
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In Jemkins v. State, 45 Tex. Cr. R. 173, 75 S. W. 312, a motion 
was made by one charged with crime for leave to hâve access to the 
transcript of certain testimony taken before a justice of the peace 
shortly after the commission of such crime. The court said : 

"If thèse proceedlngs were authorized by law, and the testimony of the 
witnesses taken down, it was a publie document, and appellant, on proper mo- 
tion, had a right to Inspect and use It, if he deemed it neeessary." 

In Brewer v. Watson, 61 Ala. 310, it is said: 

"An Inspection of the records of judicial proceedlngs kept in the courts of 
the country Is held to be the right of any citizen. 1 Greenleaf on Evidence 
(8th Ed.) § 471." 

In Ferry v. WilHams, 41 N. J. Law, 332, 32 Am. Rep. 219, in re- 
viewing the gênerai subject, the court used the following language: 

"The documents in question are of a public nature, and the mie is that ev- 
ery person is entltled to the inspection of such Instruments, provided he shows 
the requlsite interest therein." 

Without attempting to décide what the rights of petitioner would 
be if the transcript of the testimony in question had not yet been filed, 
which it is unnecessary to décide hère, in view of the fact that such 
transcript has been filed, and in view, also, of the provisions of the 
local bankruptcy rule, already quoted, and considering the statutory 
provisions and authorities cited, I am of the opinion that the petitioner 
is entitled to obtain a copy of such transcript on the terms prescribed 
in the aforesaid rule, and I am therefore constrained to answer the 
question certified by the référée in the affirmative, in so far as it re- 
lates to the facts in the présent case. 

The pétition of the bankrupt for a substitution of référées has been 
examined and carefuUy considered; but, in my opinion, no sufficient 
grounds for such substitution are shown, and such pétition is therefore 
denied. 



ACME TRANSIT CO. v. 133,000 BUSHELS OF WHEAT. 

(District Court, W. D. New York. May 24, 1917.) 

No. 1035. 

1. Shippino <S=>177 — Chabteb Pabties^-Dutt of Chaktebeb. 

Whlle the charterer of a vessel, even in the absence of an express agree- 
ment to unload with reasonable dispatch, impliedly agrées that the f relght 
Shall be unloaded without unreasonable delay and in eonformity to the 
custom and usage of the port, yet, where the charter party or bill of lad- 
Ing or contract of affrelghtment makes no spécifie allowance for demur- 
rage, or for any number of lay days for unloading, and spécifies no definite 
tlme of discharge, the question whether the vessel was unloaded without 
unreasonable delay dépends on the surrounding circumstances. 

2. Shipping <S=»177— Carbiebs — Risks. 

The owners of a vessel, who suffered great loss from delay In unloading 
a cargo of wheat shipped at nearly the close of the navigation season, 
must be deemed to hâve assumed the risks Incident to transportatlon at 
that season, when there was an emergency demand for wheat and the 
port of destination was overcrowded. 



Ê=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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3. ShIPPINO, iS=5l84— CirARTEBERf? — DUTY OP. 

Where a vessel was chartered for the transportatîon of wheat, and the 
charter party fixed no time for unloading and provided no lay days, the 
owner of the vessel eaunot, by libeling the wheat, recôver damages occa- 
sloned by delay in unloading the vessel on the theory that the charterer 
had a right of action over against a railroad company whose négligence 
in furnishing cars caused the delay. 

4. Shipping <g==>lTl — Unloading of Vessels— Custom. 

Where a bill of lading specified dellvery at a certain elevator at port 
of destination, dellvery wlU ordinarily be made at such port in turn ; ves- 
sels arriving ahead liaving precedence. 

5. SnippiNG <&=3lS4 — Charterer — Négligence. 

On a libel against a cargo on the ground of négligent delay of the char- 
terer In unloading the vessel, évidence held insuJficient to establish such 
négligent delay. 

In Admiralty. Libel by the Acme Transit Company against 133,000 
bushels of wlieat. Libel dismissed. 

Goulder, White & Garry, of Cleveland, Ohio, and Brown, Ely & 
Richards, of Buffalo, N. Y., for libelant. 

Stanley & Gidley, of Buffalo, N. Y., for respondent. 

HAZEL, District Judge. This is a libel in rem for démarrage. 
The material facts show that on November 26, 1915, the large freight 
steamer, Edwin F. Holmes, was chartered by W. A. and A. H. Haw- 
good of Cleveland, managers, to the Tomlinson Company for trans- 
porting wheat from Duluth to Buffalo at the rate of 41/2. cents per 
bushel. The steamer was upbound from Toledo to Duluth at the 
time, and received orders at the Sault to report at Duluth to the Tom- 
linson Compjuiy, which had previously confîrmed the charter party, 
and had rechartered the vessel to the W. S. Moore Grain Company ; 
the specified shipment to be made during the first five days of Decem- 
ber foUowing. The wheat, consisting of 187,000 bushels, was loaded 
in holds 1, 3, and 4 of the vessel and consigned to W. S. Moore Grain 
Company, care of C. F. Strasmer, superintendent Connecting Termi- 
nal Elevator at Buffalo, with instructions on the bill of lading to notify 
Otto Stude & Co. of Baltimore, account James Richardson & Son, 
Kingston, Ontario, to whom the wheat was sold while in transit to 
Buffalo. Hold No. 2 contained 63,000 bushels of wheat consigned to 
W. S. Moore Grain Company in care of Lunham & Moore of Buffalo, 
to be forwarded to Boston. 

The steamer arrived early in the morning Sunday, December 5th, 
at which time there were 39 wheat laden vessels in port, carrying in 
the aggregate 9,243,000 bushels of grain, awaiting discharge at various 
elevators — an unusually large number for s6 near the close of naviga- 
tion. The évidence shows that 2,000,000 bushels of the grafn afloat 
in the port of Buffalo were consigned to the Connecting Terminal 
Elevator where the principal cargo of the Holmes was to be unloaded 
for transportation to Baltimore by the Pennsylvania Railroad, as Stras- 
mer was advised about December 8th. The amount of grain arriving 
in Buffalo in the autumn of 1915 is said to hâve exceeded ail previous 

arrivais. This, together with the scarcity of railroad cars for trans- 

» — . . — _ . 
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porting the grain to seaboard points, causée! a congestion of the Buffalo 
grain elevators. It is also fairly shown that there was a scarcity of 
océan bottoms and tonnage at Baltimore and at the Pennsylvania Rail- 
road terminais, which made it impossible to relieve the congestion at 
Buffalo and prevented the expéditions discharge of lake cargoes. 

It was customary to unload cargoes in turn at the elevators to which 
they were consigned. Efforts were made by the trade to expedite un- 
loading, and the managers of elevators and agents of vessels conferred 
daily as to the best means for remedying the situation ; but, as the rail- 
roads had stopped transporting grain freely in the early days of De- 
cember, it was impossible to hurry the unloading. 

When the Holmes arrived at Buffalo, the Connecting Terminal Ele- 
vator, which was to receive the consignment in question, was loaded 
to nearly its full capacity, and the Pennsylvania Railroad, which had 
trackage facilities extending into the elevator, was refusing to supply 
cars for transportation. Her agent was informed that there were a 
number of cargoes awaiting unloading at the Connecting Terminal 
Elevator, and that he was at liberty to unload her at any other elevator 
in the port. But this was impossible, as other elevators were ail more 
or less crowded, and were refusing to take export grain for transporta- 
tion over Pennsylvania lines, f earing a scarcity of cars. Vessel agents 
were made acquainted with changes in the situation at elevators in 
daily meetings and conférences and by means of bulletins. 

The bill of lading in évidence shows that the grain which is the sub- 
ject of this controversy was to be exported to Greece by way of Balti- 
more, and there is évidence that it shpuld hâve reached the seaboard in 
time for shipment during the latter part of December. Claimant did 
not learn of the delay until nearly the end of the month. On Decem- 
ber 20th, a portion of the cargo was unloaded at the Marine Elevator; 
but there was further delay, unloading not being completed until Janu- 
ary 3, 1916, at the Dakota Elevator. Prior thereto, on December 15th, 
the cargo was delivered for transportation to the Pennsylvania Rail- 
road, and Mr. Rodgers, tlie agent of the steamer, accepted the "turn 
over." 

The libel allèges generally that, as the libelant gave notice of the 
arrivai of the grain at Buffalo and of readiness to discharge, the ves- 
sel should hâve been unloaded within a reasonable time, i. e., in about 
6 days, and that, as the consignée was aware of the steamer's désire 
to leave Buffalo before midnight of December 12th (that being the 
time when marine Insurance expired) for Et. William to take on a 
storage cargo for delivery the following spring, the burden of finding 
a place of discharge was upon it ; and that in storing grain in her hold 
during jhe winter the Holmes would hâve netted a profit of about 
$9,475. 

An amendment to the libel allèges that there existed at the port a 
custom of unloading vessels in turn, and that, as there was failure to 
comply with this custom, the Holmes sustained damages amounting 
to $100 per day from December 12, 1915, to January 4, 1916, aggre- 
gating $1,402.50. The amended answer denied the right to recovery on 
the ground that the conditions were extraordinary and could not be 
f oreseen, and prevented speedier discharge. 
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What are the rights of the parties? 

The charter and bills of lading in évidence show fairly enough that 
the grain was a through shipment, as distinguished from a storage 
cargo, and any doubt there may hâve been as to this was removed by 
the évidence. There was some question as to whether the Richardson 
& Son consignment or the consignment of wheat in hold No. 2 was 
actually responsible for the delay; but the évidence definitely shows 
that whatever delay there was, was not attributable to the 63,000 
bushels in care of Lunham & Moore for deUvery to the Kellogg Ele- 
vator. 

[ 1 ] It is true, as argued by libelant, that the rule of law ordinarily 
is that the charterer of the vessel, even in the absence of an express 
agreement to unload with reasonable dispatch, impliedly agrées that 
the freight shall be unloaded without unreasonable delay and in con- 
formity to the custom and usage of the port. Scrutton on Charter 
Parties (4th Ed.) p. 244; McArthur Bros. Go. v. 622,714 Feet of 
Lumber (D. C.) 131 Fed. 389. But this is not a hard and fast rule, 
and, when it appears that the charter party or bill of lading of con- 
tract of afïreightment makes no spécifie allowance for demurrage or 
for any number of lay days for unloading nor spécifies a definite time 
of discharge, due regard must be given to the particular circumstances 
contributing to the delay and legitimately bearing thereon. Cross et 
al. v. Beard, 26 N. Y. 85 ; The M. S. Bacon v. Erie & Western Trans- 
portation Co. (C. C.) 3 Fed. 344; Empire Transportation Co. v. Phila. 
& R. Coal & Iron Co., 17 Fed. 919, 23 C. C. A. 564, 35 L. R. A. 623. 

The original charter and bills of lading in évidence constituting the 
agreement were in the usual form, and contained no words of limita- 
tion as to the time of unloading at the elevator specified therein, and 
therefore in my opinion whether or not the delay was unreasonable 
dépends entirely upon the circumstances existing when the vessel ar- 
rived in port. The clogging of the elevators because of f ailure on the 
part of the railroad companies to supply cars is an élément to be con- 
sidered in placing responsibility for the delay. 

[2] Although libelant sustained severe financial loss from delay in 
unloading, it must be deemed to hâve assumed risks incident to trans- 
portation at nearly the close of navigation, and when there existed an 
emergency due no doubt to demands for wheat arising out of European 
vi^ar conditions. The existing circumstances are controlling upon both 
parties, and both are required to exercise reasonable care and précau- 
tion to prevent delay. This rule was, I think, f ully stated in Fulton v. 
Blake, Fed. Cas. No. 5,153, and again later in the case reported at 17 
Fed. 919, 23 C. C. A. 564, 35 L- R. A. 623, where the responsibilities 
arising from charters are ably discussed. 

[3] Libelant has pointed out that several vessels arriving in port 
after the Holmes were unloaded ahead of her, but in each instance this 
was due to the size of the cargo which permitted putting it in certain 
spare places in the elevators, and fails to show want of diligence and 
care on the part of the consignées in securing facilities for unloading. 
In fact, the Holmes, owing to the depth of her draft, was able to go 
to only certain of the elevators. 



974 243 FEDERAL REPORTER 

There was some testimony of movements of cars over railroads 
other than the Pennsylvania line, Mr. Williamson testifying that other 
railroads "acted pretty fair" and "took care of us," and libelant in- 
sists that the Pennsylvania Railroad broke its contract with the con- 
signée, which has its right of redress for the breach, while the vessel 
must proceed against the grain itself. But to hold that the claimant 
of the grain should enforce a problematical liability against the rail- 
road Company and permit libelant to enforce a lien on the grain in rem 
for démarrage or warehousing would not in my opinion be a just dispo- 
sition of the controversy, in view of the fact that libelant has not prov- 
en that the owner of the grain did not exercise reasonable diligence to 
discharge the vessel, and, besides, it could hâve protected itself by a 
contract definitely iixing the time of unloading or by providing for 
lay days. Riley v. 3,000 Railroad Ties (D. C.) 38 Fed. 254. Indeed, 
it possessed better facilities for learning the condition of the port than 
Richardson & Son who bought the cargo afloat. 

[4] As the bill of ladîng specified delivery at a certain elevator 
which had connections with the Pennsylvania line, delivery would 
ordinarily hâve to be made at such place in turn ; vessels arriving ahead 
having precedence. Such was the holding by Circuit Judge Coxe, then 
sitting in this district as district judge, in The J. E. Owen (D. C.) 54 
Fed. 185. There, it is true, the court pointed out in the opinion that 
no demand had been made upon the consignées to furnish another ele- 
vator, and the implication might be drawn that, if such a demand had 
been made of the consignées in this case, they would be liable for any 
delay occurring thereafter. 

[5] Mr. Rodgers testified substantially that, if the Holmes had 
promptly taken the shipment to another elevator, and if arrangement 
had been made to divert an equal amount of grain to another rail- 
road, it would hâve been possible to unload the vessel more promptly ; 
but I am in doubt as to whether there could hâve been a diversion 
from the Pennsylvania line after December I5th, when the cargo was 
delivered to the Pennsylvania for shipment, without damage to the 
owner of the grain. There is no authority for declaring that a con- 
tract for aflfreightment to unload at a certain railroad line puts upon 
the consignée or shipper the burden of changing the contract to facili- 
tate unloading the vessel. While emergencies may arise, and indeed 
hâve arisén herein, which oblige both parties to adapt themselves to 
circumstances so as to minimize possible damage to either, I neverthe- 
less think that nothing has been adduced to substantiate the amend- 
ment to the libel or the négligence of the consignée in not using dili- 
gence to discharge the vessel in view of the circumstances (Riley v. 
A Cargo of Iron Pipes [D. C] 40 Fed. 605; The J. E. Owen, supra; 
Williscroft v. Cargo of Gyrenian [D. C] 123 Fed. 169), or that this 
delay in discharging the vessel was unreasonable in view of the ex- 
traordinary conditions. 

It would, of course, be difficult to détermine that the owner of the 
grain had exercised reasonable diligence in discharging the vessel if 
there was évidence of a willingness on the part of other elevators to 
take the grain, or on the part of other railroads to transport it at the 
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same tariff rate to Baltimore in time for shipment to Greece, its ulti- 
mate destination ; but the évidence shows tliat the consignée apprised 
the vessel of his willingness to hâve her unload at any other elevator, 
giving her, as it were, the f reedom of the port ; but no other elevator 
would receive the cargo, owing to the uncertainty, as testified by Mr. 
Smjth, who vfcLS thoroughly acquainted with transportation conditions, 
of obtaining cars at their terminais net alone on the Pennsylvania Une 
but also on other railroad Unes. 

Under the circumstances evidenced herein, there is no justification 
for making an exception to the rule that the carrying vessel, failing 
to provide for demurrage or to limit the lay days, cannot recover loss 
of profits or damages sustained by détention. The libel is dismissed, 
with costs. 



In re FETTERMAN. 

(District Court, N. D. Olilo, B. D, July 17, 1917.) 

No. 5752. 

1. Bankkuptcy <®=5l43(12) — Pbopeety Passino to Tbitstee— Statute. 

Under Bankr. Act July 1, 1898, c. 541, § 70a, par. 5, HO Stat. 565 (Oomp. 
St. 1916, § 9654), declaring that property of a bankrupt which prlor ta 
the fiUng of the pétition he could by any nieans hâve transferred, or 
which might hâve been levied on and sold under judicial process agalnst 
him, shall pass to the trustée, but that when any bankrupt sliall hâve 
any Insurance policy whieh has a cash surrender value payable to hlm- 
self or his estate, or Personal représentatives, he may, within 30 daya 
after the cash surrender value has been ascertained and stated by the 
Company issuing the same, pay or secure to the trustée the sum stated 
and continue to carry the policy f ree f roiri the claims of creditors, an 
iasurance policy though obtained by the bankrupt will not pass to his 
creditors unless it has a cash surrender value payable to the bankrupt 
his estate, or personal représentative, and so a llfe policy issued on ap 
plication of a bankrupt in favor of his wife, which reserved in the bank 
rupt no power to change the beneficiary, and declared that the cash sur- 
render value should be paid only upon exécution, and delivery to the in- 
surer of a satisfactory release of ail interests and claims to the avails 
wlU not pass to the trustée. 

2. BANKRrrPTCY ®=3396(3) — Exemptions — Insurance Policy. 

Bankr. Act July 1, 1898, c 541, § 6, 30 Stat. 548 (Comp. St. 1916, l 
9590), déclares that it does not afCect exemptions in favor of a bankrupt 
prescribed by the state laws in force at the time of the flllng of the pé- 
tition in the state wherein the bankrupt was domiclled. A voluntary 
bankrupt domiclled In Ohio had préviens to bahkruptcy applied for a 
. llfe policy namlng his wife as beneficiary, which reserved to hhn th*i 
right to change the beneflciary and declared that, upon default in pay- 
nïent of any premium after two full premiums had been paid, the policy 
might be surrendered with the written assent of the person to whora it 
was made payable. Gen. Code Ohlo, §§ 9393, 9394, déclare that any per- 
son may effect Insurance on his life for any definite i)eriod of time, or 
for the term of his natural life for the sole beneflt of his widow and 
children or either and that the net amount of such iasurance shall be 
payable to the widow or children for their own use exempt from ail 
claims' of creditors Of sUéh deceased person. Held, that such policy was 
exempt though a sul)sequent section of the Ohio Code authorized recovery 
of premiums paid in fraiid of creditors. 

ô=»For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & IndeïSB 
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In Bankruptcy. In the matter of the bankruptcy of Louis R. Fet- 
terman. Pétition by the bankrupt to review an order of the référée 
denying the bankrupt's claim that insurance policies were exempt. Or- 
der reversed. 

Thompson, Hine & Flory, of Cleveland, Ohio, for bankrupt. 
Spear, Mills, Knight & Godfrey, of Cleveland, Ohio, for trustée. 

WESTENHAVER, District Judge. The bankrupt, Louis R. Fet- 
terman, in the schedule filed with his voluntary pétition in bankruptcy 
October 5, 1915, claimed as exempt two policies in the Berkshire Life 
Insurance Company for $1,000 and $1,500, respectively, by virtue of 
sections 9393, 9394, and 9395, G. C of Ohio. The trustée first set 
aside thèse policies as exempt, and exceptions being filed to his re- 
port, thus setting them aside, by leave obtained from the référée, the 
trustée filed an amended report, refusing to set them aside. Bank- 
rupt having excepted to this later action of the trustée, the référée 
held that the policies were not exempt, and ordered the bankrupt 
to surrender them. A pétition to review this order is now before me 
for décision. 

Upon an examination of the referee's findings of fact, I was of 
opinion that sufficient facts were not found to enable me to dé- 
cide properly the questions involved, and thereupon counsel, at my 
request, stipulated the policies into the record to be considered by me. 

The $1,000 policy was issued August 3, 1899. It was issued on the 
application of the bankrupt in favor of his wife. It reserves no pow- 
er in the insured to change the beneficiary. It is a straight life pol- 
icy, payable only at the death of the insured. It has a cash surrender 
value which shall be paid only upon the exécution and delivery to the 
Company "of a satisfactory release of ail interests and claims to the 
avails thereof." 

The $1,500 policy was issued October 10, 1913. It was issued on 
the application of Louis R. Fetterman for the benefit of his wife. It 
is a straight life policy, payable only at his death. It reserves to 
the insured the right to change the beneficiary without his wife's con- 
sent. It provides that, upon default in the payment of any premium, 
after two full annual premiums hâve been paid, the policy may be 
surrendered "with the written assent of the person to whom it is 
made payable." 

It is conceded that the wife is still living, and that no appoint- 
ment of any other person has been made by the insured as bene- 
ficiary in the second policy. 

[1] Upon thèse facts two questions are présent ed for décision: 
(1) Whether under section 70a of the Bankruptcy Act thèse policies, 
or either of them, pass to the trustée to the extent of the cash sur- 
render value thereof; (2) whether under sections 9393-9396 and 9398, 
G. C, thèse policies, or either of them, are exempt from the de- 
mands of creditors, and therefore protected by section 6 of the Bank- 
ruptcy Act. 

Section 6 of the Bankruptcy Act is as foUows : 

"This act shall not affect the allowance to bankrupts of the exemptions 
which are preseribed by the state laws in force at the time of the filing of 
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the pétition în the state wherein they hâve had their domicile for tlie six 
months or the greater iiortion thereof iiiunediately preceding the filiug of the 
pétition." 

Section 70a, par. 5, is as follows : 

"Property whleh prior to the fllingr of the pétition he conld by any nïeans 
hâve transferred or which might hâve been levied upon and sold under ju- 
dlclal process against him : Provided, that wlieu any bankrupt shall hâve any 
insurance poliey which has a cash surrender value payable to himself, his 
estate, or Personal représentatives, he may, within thlrty days after the cash 
surrender value has been aseertained and stated to the trustée by the com- 
pany issuing the saine, pay or secure to the trustée the sum sa aseertained 
and stated, and continue to hold, own, and cari-y such poliey free from tho 
clainïs of the creditors participating in the distribution of his estate under 
the bankruptcy proceedings, othenvise the poliey shall iwss to the trustée 
as assets." 

In Holden v. Stratton, 198 U. S. 202, 25 Sup. Ct. 656, 49 L. Ed. 
1018, thèse provisions were construed, and it was held that section 
6 of the Bankruptcy Act protected any exemption given by state 
law of insurance policies, even though under section 70a of the Bank- 
ruptcy Act they possessed a surrender value which would pass to the 
trustée. 

In Hiscock V. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 h- Éd. 771, 
it was held that a cash surrender value of a poliey allowed by the 
insurer, even though not provided in the poliey, would pass to the 
trustée under section 70a of the Bankruptcy Act. In passing, it should 
be noted that one poliey in that case, payable to the bankrupt's wife, 
if she should survive him, was dropped from the controversy (205 U. 
S. page 205, 27 Sup. Ct. 488, 51 L. Ed. 771), evidently because ail 
parties were of opinion that nothing passed to the trustée. 

Obviously, section 70a of the Bankruptcy Act applies only when an 
insurance poliey has a cash surrender value, payable to the bankrupt, 
his estate, or personal représentatives. The language used admits of 
no other conclusion. If a poliey is made payable to some person oth- 
er than the bankrupt, manifestly the proceeds thereof do not belong 
to him and are not a part of his assets which would pass to the trus- 
tée. If the cash surrender value is not, by the terms of the poliey, 
payable to the bankrupt, but is payable to a beneficiary, the same con- 
clusion follows. If the cash surrender value is payable only to the in- 
sured with the consent of ail persons interested in the poliey, or on 
a release of the person's interest, then manifestly the same conclusion 
follows, for the beneficiary is the person who owns or is primarily in- 
terested in the cash surrender value, and it is his consent or release 
which the company must hâve before paying the cash surrender value. 
That the rights and interest of the beneficiary of the poliey, even if 
the insurance has been obtained by the insured, and the premiums are 
paid by him, are as herein stated, is sufficiently evidenced by the fol- 
lowing authorities: Manhattan Life Ins. Co. v. Smith, 44 Ohio St. 
156, 5 N. E. 417, 58 Am. Rep. 806; Union Central Life Ins. Co. v. 
Buxer, 62 Ohio St. 390, 57 N. E. 66, 49 L. R. A. 737; Central Nat. 
Bank of Washington v. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. 
Ed. 370. 

243 F.— «2 
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In Burlingham v. Grouse, 228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 
920, 46 h. R. A. (N. S.) 148, section 70a of the Bankruptcy Act was 
further construed, and thèse respective rights of insured and benefi- 
ciary were recognized and applied. In that case it was held that, in- 
dependently of the state exemption laws, no interest was acquired 
by a trustée of a bankrupt in life insurance poHcies, except on the con- 
ditions and to the extent provided in this section. Prior thereto the 
inferior United States courts of différent jurisdictions had been di- 
vided. Some had adopted the view that ail Ufe insurance poHcies, 
payable to the insured and which might be levied upon and sold under 
judicial process, even tbough they had no cash surrender value, should 
pass to the trustée; but this case finally established the proposition 
that life insurance policies, having no cash surrender value payable 
to the bankrupt, his estate, or personal représentatives, do not pass to 
the trustée as gênerai property, but remain the property of the bank- 
rupt, who is not limited in dealing with them. Mr. Justice Day sums 
up the reasons for this holding in thèse words: 

"Congress undoubtedly had the nature of Insurance contracta in mind In 
passing section 70a with Its proviso. Ordinarily, the keeping up of insurance 
of either elass would require the payment of premiums perhaps for a number 
of years. For this purpose the estate might or might not hâve funds, or the 
payments might be so deferred as to unduly embarrass the settlement of the 
estate. Congress recognized also that many policies at the tlme of bankrupt- 
cy might hâve a very considérable présent value whlch a bankrupt could 
realize by surrenderlng bis policy to thé company. We think it was this 
latter sum that the act intended to seeure to creditors by requiring Its pay- 
ment to the trustée as a condition of keeping the pollcy allve. In passing 
this statute Congress intended, while exacting this much, that when that 
sumi was reaiized to the estate the bankrupt should be permitted to retain the 
insurance which, because of advancing years or declining health, it might be 
impossible for hiiu, ito replace. It Is the twofold purpose of the Bankruptcy 
Act to couvert the estate of the bankrupt into cash and distribute it among 
creditors, and'then to give the bankrupt a fresh start with such exemptions 
and rights as the statute left untouehed. In the llght of this pollcy the act 
must be construed. We think it was the purpose of Congress to pass to the 
trustée that sum which was available to the bankrupt at the time of bank- 
ruptcy as a cash asset, otherwise to leave to the insured the beneflt of hls 
life insurance." 

It was accordingly held that the cash surrender value at the date o£ 
the filing of the pétition should be paid to the trustée, eveh though the 
bankrupt between that time and the date of adjudication had comr 
mitted suicide, thereby maturing the face value of the poHcy. Similar 
holdings were made in Everett v. Judson, 228 U. S. 474, 33 Sup. Ct. 
568, 57 E.rEd. 927, 46 L. R. A. (N. S.) 154; Andrews v. Partridgé, 
228 U. S. 479, 33 Sup. Gt. 570, 57 L. Ed.. 929. ■ : ,' • 

As a resuit of thèse décisions, the policy payable to the wife, in 
which is reserved no right to change the beneficiary, does rtot pass 
to the trustée. ; 

[2] As to the policy in which is reserved the right to change the 
beneficiary without her consent, and providing a cash .surrender 
value upon default after payment of two annuâl premîurns, a dif- 
férent question is présentée!. In some cases it has been held that the 
Jnsured's absolute dominion and controlis the équivalent of a policy 
payable to the insured, or his estate or personal représentatives. Thèse 
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cases are collected in a note, page 1017, Collier on Bankruptcy. A 
similar holding was made by the Circuit Court of Appeals, Fifth Cir- 
cuit, Malone v. Cohn, 236 Fed. 882, 150 C. C. A. 144, in which Bur- 
lingham v. Crouse, supra, is cited. 

On the other hand, a différent conclusion seems to me to follow f rom 
certain other décisions rendered since Burlingham v. Crouse, supra, 
was decided, namely. In re Churchill, 209 Fed. 766, 126 C. C. A. 
490; In re L. Hammel & Co., 221 Fed. 57, 137 C. C. A. 80; In re 
Arkin, 231 Fed. 947, 146 C. C. A. 143. Thèse décisions are by the 
Circuit Courts of Appeals of the Second and Seventh Circuits. 

I shall not at this time express an opinion in view of this apparent 
conflict of authority, for I am of opinion that the second policy, in 
which the right to change the beneficiary is reserved, is exempted un- 
der the Ohio law. It was so held in Re Schaefer (D. C.) 189 Fed. 187, 
and in Re Young (D. C.) 208 Fed. 373, 31 Am. Bankr. R. 29, decid- 
ed by Judge Killits. Thèse cases were decided before the amend- 
ment of 1913, 103 O. L. 558. The 1913 amendment, as I construe it, 
does not change the law as it previously stood, except to include, 
within the exemption provisions, policies made payable to other dé- 
pendent relatives, or to creditors. Policies payable to wife or children, 
which are exempted by this amendment, were, in my opinion, exempted 
under the old law. 

This conclusion follows also from Lytle v. Baldinger, 84 Ohio 
St. 1, 9, 10, 95 N. F. 389, Ann. Cas. 1912B, 894, which was also de- 
cided under thèse sections of the General Code, prior to the 1913 
amendment. In that case the life insurance policies were payable to 
the insured. He, while insolvent and shortly prior to his death, trans- 
ferred thèse policies to his wife and children; and shortly after his 
death, and after the proceeds had become available, an action was 
brought by creditors to sét aside this transfer as made with intent 
to hinder, delay, and defraud creditors. It was held that the action 
could not be maintained, and that insurance policies were not a part 
of the property of an insured, which could be said to hâve been trans- 
ferred in fraud of creditors. The reasoning of Judge Donahue, who 
delivered the opinion, shows clearly that thèse sections were construed 
as exempting policies and the proceeds thereof payable to a wife or 
children, or transferred and assigned by the insured to them, or for 
their benefit, from the demands of creditors ; and that the remedy of 
creditors, if any, in this situation, is under section 9395, G. C. of Ohio 
(R. S. § 3628). This section limits the creditors' right to premiums 
paid in fraud of creditors. 

That question is not before me. Both Lytle v. Baldinger, supra, 
and Central Nat. Bank of Washington v. Hume, supra, may be con- 
sulted in determining the extent of this right in the creditors, and the 
conditions under which it is available to them. 

I am of opinion that the beneficiary, the wife, is entitled to retain 
both policies. The order of the référée will therefore be reversed. 
An exception may be noted on behalf of the trustée. 
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CITT OF BEBMEBTON y. NORTH PACIFIO PUBLIC SERVICE 

CO. et al. 

(District Court, W. D. Washington, N. D. July 13, 1017.) 

No. 3608. 

1. Eminent Domaïn <©=169— Construction ok Acquisition of Lighting 

Plant — Pbeliminart Proceedings — Obdinance. 

Under Rem. & Bal. Code Wash. § 8006, which provides that, when a 
City desires to acquire a lighting plant, tlie eouncil shall by ordinance 
"specify and adopt the System or plan proposed and déclare the es- 
timated cost thereof as near as may be," and submit the proposition to 
the voters at an élection, as construed by the Suprême Court of the 
State, the proposition submitted to the voters must not only specify and 
adopt a systenï, but must place a lirait on the expenditure to be made, 
and also provide the means for Its payment, and unless a valld ordinance 
has been submitted and adopted the city cannot malntain proceedings for 
the condemnation of property. 

2. Eminent Domain <S=545 — Lighting Plant— Condemnation or Propbety 

IN Another City. 

Under the laws of Washington a city cannot acquire by condemnation a 
lighting System In another city, nor the franchise granted therefor by the 
latter city. 

At Law. Action by the City of Bremerton, Wash., against the North 
Pacific Public Service' Company and the Fidelity Trust Company of 
Tacoma. On demurrer to amended complaint. Demurrer sustained. 

Marion Garland, City Atty., of Bremerton, Wash., and James W. 
Bryan, of Seattle, Wash., for plaintiiï. 

Stiles & Latcham, of Tacoma, Wash., for défendants. 

NETERER, District Judge. The city of Bremerton seeks to con- 
demn a certain lighting plant owed by the défendant North Pacific 
Public Service Company, covering certain franchises in the city of 
Bremerton, the county of Kitsap, the town of Port Orchard, and the 
city of Charleston, Wash. The action was commenced in the state 
court and removed to this court. Process was served on the 19th of 
March, 1917. A demurrer was filed to the original complaint and 
sustained. An amended complaint was filed in this court on the 19th 
of June, 1917. In the amended complaint, after alleging the corporate 
capacity of the plaintiff as a city of the third class, it is stated : 

"That on or about the 28th day of October, 1012, the city eouncil of the city 
of Bremerton duly passed an ordinance, entitled 'An ordinance for the pur- 
chasing, acquiring and constructing of an electric lighting system for the city 
of Bremerton, and provldlng for the borrowing of money to be used thcefor 
by issuing the negotiable coupon bonds of said city of Bremertorl in the sum 
of twenty-flve thousand dollars, and for the issuance and negotiatlon of spécial 
lighting fund bonds against the eamtngs of sald electric lighting System in 
such further sum or sums as to the dty eouncil may seem proper, and provld- 
lng for the holding of a spécial élection for submitting the said proposition to 
the qualifled voters of the said city of Bremerton for ratification or rejection,' 
whlch sald ordinance was approved on the 28tli day of October, 1912, and was 
thereafter publlsbed as by law provided, a copy of which sald ordinance Is 
hereto attached, marked 'Exhibit A' and made a part of this amended com- 
plaint." 

^zsTor othAr cases ses same toplc & KBY-NUMBER In ail Key-Numbered Digesti & Indexes 
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It is alleged that the ordinance was submitted to the qualified elec- 
tors pursuant to the provisions of said ordinance, and that on the 14th 
of May, 1917, the city council of the city of Bremerton, by resolu- 
tion duly passed, entered into negotiations with the défendants, the 
owners of the plant, "and every effort was made by the city council 
through its officers and agents to corne to an agreement as to the prop- 
er price to be paid for said plant, * * * " and "that a resokition 
was passed by the city of Bremerton, offering and tendering to the 
said défendant $75,000 cash, * * * " and that the défendant re- 
fused to accept the said sum, and that it is impossible to come to an 
agreement; that because of the growth of the community in which 
the défendants operated, extensions were made, and that "in ac- 
cordance with said natural growth and extending said business and 
System the said wires and pôles bave been extended through the city 
of Charleston and over its streets under and by virtue of a fran- 
chise obtained from the city of Charleston, and which said franchise 
is now in force and is owned by the said North Pacihc Public Serv- 
ice Company ; that the said wires and pôles hâve been extended over 
contiguous unincorporated territory and hâve also been extended 
within the town of Port Orchard ; that the entire distributing system is 
one single System having a common source of supply and a com- 
mon main connection therewith ; that it is impossible to divide or 
segregate the said plant into différent units, and that it is the désire 
and purpose of the city of Bremerton to take over the entire system as 
one unitary and complète system" ; that the city of Bremerton desires 
to condemn and take over ail of the property of the said company, both 
Personal and real, situated within the city of Bremerton and the ter- 
ritory contiguous thereto, and used in or in any way connected with 
the said lighting and power plant and system ; "that the said property 
* * * consists of pôles, wires, transformers, office fixtures, which 
said wires and pôles are located over and on the streets of the city 
of Bremerton and Charleston and the town of Port Orchard and over 
the county roads in the territory contiguous thereto. * * * " Then 
follows a description of the property, including the franchises grant- 
ed by the county commissioners of Kitsap county, by the city of 
Charleston, and of the streets and highways in the county covered by 
the plant of the défendant. 

Motion to dismiss has been filed, on the ground that the amended 
complaint does not remedy the defect disclosed by the original com- 
plaint. A demurrer is likewise filed upon the ground that the péti- 
tion does not state facts sufficient to constitute a cause of action or to 
entitle the petitioner to any relief. They will be considered together 
and as challenging the sufficiency of the pétition. 

[1] The question, at the outset, is whether the plaintiff shows its 
qualification under the statutes of Washington to exercise the right 
of eminent domain. That the city has the power to purchase or acquire 
by condamnation proceedings a light and power plant is conceded. Sec- 
tion 8006, Remington & Ballinger's Code of Washington, provides that 
the council shall by ordinance specify and adopt the system or plan 
proposed and déclare the estimated cost, and submit for ratification or 
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rejection to the qualified voters at the élection such proposition, ex- 
cept in cases when an existing plant is extended or increased, or for 
betterments to such plant, or where the charter authorizes the council 
to provide by ordinance such utility, for which no gênerai indebtedness 
is to be incurred, and, if gênerai indebtedness is to be incurred, it 
must be assented to by three-fifths of the qualified voters of such city, 
voting at a gênerai or spécial élection. The ordinance attached to 
the complaint as a basis for this action does not conform to the re- 
quirement of this section of the statute. The title of the ordinance 
is as f ollows : 

"An ordinance for the purchaslng, acquiring and oonstructing of an electrln 
light System for the city of Bremerton, and providing for the borrowing of 
money to be used therefor by Issulng the negotiable cour)on bonds of the said 
city of Bremerton in the sum of twenty-flre thousand dollars, and for the issu- 
ance and negotiation of spécial lightlng fund bonds agalnst the earnings of 
said electric lighting System in such f urther sum or sums as to the city council 
may seem proper * * * " 

— and then submits three proposed plans. Propositions 2 and 3 do not 
submit a "plan or system" adopted, but leave the matter for the fu- 
ture détermination of the council, clearly not within the provisions of 
the lavk?. Section 8006, Remington & Ballinger's Code of Washington, 
provides that the council, by ordinance, "shall specify and adopt the 
System or plan proposed, and déclare the estimated cost thereof, as 
near as may be." A libéral construction might hold sufficient proposi- 
tion 1, which, in substance, is to purchase, acquire, or condemn, "by 
whatever negotiations, condemnation suits, or proceedings may be 
found necessary or appropriate, * * * " provided it had included 
a légal plan for payment. The Suprême Court of Washington, in Han- 
sard v. Green, 54 Wash. 161, 103 Pac. 40, 24 L. R. A. (N. S.) 1273, 
132 Am. St. Rep. 1107, and Uhler v. Olympia, 87 Wash. 1, 151 Pac. 
117, 152 Pac. 998, held that payment is as much a part of the "plan 
or System" as is the purchase, and that the method should be provid- 
ed in the ordinance. While the ordinance provides for the issuance 
of bonds to the amount of $25,000, the estimated value of the plant is 
placed at $125,000, and proposition 1 provides that : 

"Such other and further sum as may be requlred as aforesald for payment 
of and for the said electric lighting plant over and above the said sum of 
$25,000 shall be derived from the sale by the said city of Bremerton, on the 
open market, at such terms and upon such conditions as may be deemed wise 
and proper. The spécial lighting fund bonds of the said city which said bonds 
shall be a lien upon the profits and revenues of said lighting plant, Subject to 
the terms and conditions set forth hereinafter in this ordinance." 

The amount is left indefinite, and clearly within the holding of the 
Suprême Court in Uhler v. Olympia, supra, in which the court said 
that "the purpose of the statute was to compel a reasonably definite 
estimate of the value of the thing to be purchased beyond which the 
council could not go," and further said : 

"It will be seen that this section of the ordinance violâtes the splrit and 
Intent of the àct giving the council power to pass an ordinance providing for 
the submission of such questions. The coundl had flxed, as the estimated sum 
necessary to purchase the waterworks, $90,000. It could not, therefore, make 
Its own act indefinite by providing, in the event a larger sum beeame necessary 
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after tlie coiidemnation to carry ont the purpose intended, that it miglit pro- 
vide by supplemental ordinanee for the Issuance of bonds in tlie total amount 
necessary, whatever that sum inight be. If the council could do thls, it could 
iiiake out of the statute a luere l'orm and leave the citizen as uninformed as to 
the probable amount of tlie bond issue as if uo sum had been lixed as an es- 
timate at ail. It could fix an estimate at, say, $25,000, without référence to 
probable values, and issue bonds at will aud to any amount." 

In the instant case, while in the preamble the value of the plant is 
placed at $125,000, there is no limit to the amount of bonds which 
might be issued. This is clearly insufficient. Uhler v. Olympia, supra. 

It is said that the court is not concerned with the legality of bonds 
in this case, and that subsequently an ordinanee could be passed and 
submitted after the value of the plant was ascertained. The statute, 
however, provides a method, which is that a "plan and System" must 
be adopted, and the estimated value to be expended, and the payment, 
the Suprême Court, supra, says is a part of the plan. This court must 
adjudicate the necessity, and also, prima facie at least, the qualification 
under the statute of the plaintiflf to exercise the right, and if it is ap- 
parent upon the face of the complaint that the requirements of the 
statute and the décisions of the state Suprême Court hâve not been 
complied with or conformed to, the court would not do an idle thing 
and proced in the cause. The Suprême Court, in State ex rel. Wright 
V. Tacoma, 92 Wash. 591, 159 Pac. 765, did say that "such additional 
costs * * * as might be incurred should not go unpaid, but 
should be paid out of the earnings of the plaintiff" ; but in that case 
provision was made for such payment in the ordinanee, and the bond 
issue limited. The court did not modify its holding that the limit 
of the bond issue must be fixed by the ordinanee, and the expression 
of the voters obtained thereto. 

[2] Complainant seeks to condemn franchises held by the défendant 
in the city of Charleston, another municipality. The Suprême Court, 
in Spear v. Bremerton, 90 Wash. 507, 156 Pac. 825, held that the city 
of Bremerton could not acquire a water System in the city of Charles- 
ton, or acquire the franchises owned by the water company in the city 
of Charleston, saying at page 511 of 90 Wash., at page 826 of 156 
Pac. : 

"The power is not within the terms of the several aets to vi'hlch référence 
has been had, and it is certainly not within the necessary implications of any 
of them. The purpose of the law is plain." 

Light and water are included in the same acts of the Législature, 
and the construction and statutory power given with relation to water 
franchises, I think, would equally apply to light franchises. It fol- 
lows that so much of the plant as lies within the cities is not subject 
to condemnation by the plaintiff. 

Attention has been directed to Omaha v. Omaha Water Co., 218 U. 
S. 180, 30 Sup. Ct. 615, 54 L. Ed. 991, 48,L. R. A. (N. S.) 1084, as 
being in contravention to the rule adopted by the Suprême Court of 
this State, and it is urged that this court should adopt the rule an- 
.nounced in the Omaha Case. It will be noted that the charter of 
Omaha proyided, among other things : 
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"Power to appropriate any waterworks System, plant or property already 
constructed, to supply the city and the inhabitaiits thereof with water, or any 
part thereof, whether lying wlthin said clty or in part without the city and 
within ten miles from the corporate limils of sueh city, including ail real 
estate, buildings, machinery, pipes, mains, hydrants basins, réservoirs and ail 
appurtenances reasonably necessary thereto, and a part of or connected witli 
said System plant or property, and franchises to own and operate the same, 
if any." 

The Omaha act was much more comprehensive than the Washing- 
ton law, and that case was based upon express power granted ; where- 
as, the Suprême Court of Washington based its conclusion upon lack 
of législative authority. 

The other objections raised will not be discussed. 

The demurrer must be sustained. 



In re DOONER & SMITH. 
(District Court, D. New Jersey. August 10, 1917.) 

1. MOETGAGES <©=»199(1) RENTS — RiGHT TO. 

Ordinarlly, as between mortgagor and mortgagee, the mortgagor îs en- 
titled to the rents, issues, and profits of mortgaged premises so long as 
he Is in possession, and until the mortgagee, by showlng that the mort- 
gage security is insufficient to pay his indebtedness, takes actual posses- 
sion. 

2. Bankruptct ©=5205 — Tbtjstees^Rents. 

Where a trustée In bankruptcy takes possession of real estate Incum- 
bered by several mortgages, and retalns possession and collects rent be- 
tween adjudication and foreclosure of the prior mortgages, and the pro- 
ceeds from foreclosure sale are insufficient to discharge the last mortgage, 
such mortgagee ean require application of the rents in liquidation of hls 
mortgage, thotigh the trustée represents the mortgagor, and under Bankr. 
Act July 1, 1898, c. 541, §§ 47a-eO (a), (b), 67a, 70, 30 Stat. 557, 564, 565 
(Comp. St. 191ff, §1 9631, 9651, 9654), has in some particulars more ex- 
tensive rlghts than the mortgagor for his possession is not that of the 
mortgagor, the change in possession belng the resuit of opération of 
law, and henee such rents cannot be claimed on the theory that they were 
collected by the trustée as the mortgagor's représentative. 

In Bankruptcy. In the matter of the bankruptcy of Dooner & 
Smith. Pétition by the Liberty Trust Company to require Nicholas 
Bindseil, trustée in bankruptcy, to apply, in liquidation of its mortgage, 
rents collected between adjudication and sale of the mortgaged prop- 
erty under foreclosure proceedings was denied. On proceedings to 
review order of référée. Order reversed, and trustée directed to 
make payment to petitioner. 

Bilder & Bilder, of Newark, N. J., for trustée. 

Archibald F. Slingerland, of Newark, N. J., for petitioner, 

DAVIS, District Judge. The Liberty Trust Company, petitioner 
herein, on December, 19, 1914, when the Dooner & Smith Company 
was adjudicated a bankrupt, held a third mortgage against certain real 
estate belonging to the bankrupt. Nicholas Bindseil, trustée in bank- 

€=;3For other cases aee same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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ruptcy, collected the rents from the mortgaged premises from the ad- 
judication untll the sale of the same under foreclosure proceedings 
of the said mortgage on March 4, 1916. The sale was made subject to 
the first and second mortgages. Not sufficient money was realized 
from the sale to pay the third mortgage indebtedness. A deficiency of 
$5,827.02, with interest thereon from December 18, 1915, remained. 
The Trust Company filed its pétition before the référée, praying that 
the trustée in bankruptcy be directed to pay the rent collected by him 
from the said premises as aforesaid to the Trust Company, in liqui- 
dation of the said indebtedness. The référée, upon argument of the 
rule to show cause, made an order dismissing the pétition. That order 
is before this court for review. 

[1] There is no évidence before me to show that the petitioner took 
any steps to hâve a receiver appointed or the rents sequestered during 
the bankruptcy proceedings and the foreclosure of its mortgage. That 
it did not take any I understand to be admitted. The fîrst steps toward 
having the rents sequestered was the filing of the pétition with the 
référée for said purpose. The petitioner contends, in substance, that 
it bas a lien upon the said rents by virtue of its mortgage, which is 
prior to the claims of gênerai creditors. This is denied by the trus- 
tée, who claims that bis status, so far as the mortgaged premises are 
concerned, is that of the mortgagor, and that he should receive the 
rents for the benefit of the gênerai creditors. The gênerai rule, without 
exception, is that, as between mortgagor and mortgagee, the mortgagor 
bas the right to the rents, issues, and profits of the mortgaged prem- 
ises so long as he is in possession, even though the rents be expressly 
pledged for the payment of the mortgage ; or, as stated in some cases, 
until the mortgagee, upon showing that the mortgage security is in- 
sufficient to pay his indebtedness, takes actual possession or posses- 
sion is taken in his behalf. Gilman v. Illinois & Mississippi Tele- 
graph Co., 91 U. S. 603, 23 L. Ed. 405; Hitz v. Jenks, 123 U. S. 306, 
8 Sup. Ct. 143, 31 L. Ed. 156: Kountze v. Omaha Hôtel Co., 107 U. 
S. 378, 2 Sup. Ct. 911, 27 h. Ed. 609; Teal v. Walker, 111 U. S. 242, 
4 Sup. Ct. 420, 28 L. Ed. 415; Sage v. Memphis & Little Rock R. R. 
Co., 125 U. S. 378, 8 Sup. Ct. 887, 31 L. Ed. 694; Freedman's Sav. 
Co. v. Shepherd, 127 U. S. 494, 8 Sup. Ct. 1250, 32 L. Ed. 163 ; Wis- 
wall V. Sampson, 55 U. S. (14 How.) 52, 14 L. Ed. 322 ; United States 
Trust Co. V. Wabash Ry. Co., 150 U. S. 287, 14 Sup. Ct. 86, 37 L. Ed. 
1085; Willis v. Eastern Trust & Banking Co., 169 U. S. 295, 18 Sup. 
Ct. 347, 42 L. Ed. 752; In re Hasie (D. C.) 206 Fed. 789. The reason 
for this rule bas been variously stated : Possession of the mortgaged 
premises, either by the mortgagor or mortgagee, draws to it the right 
to receive the rents ; ownership of the equity of rédemption entitles 
the owner to rents and profits ; the agreement was to pay interest, not 
rent. Gorden v. Lewis, Fed. Cas. No. 5,613 ; Kountze v. Omaha Hôtel 
Co., 107 U. S. 393, 2 Sup. Ct. 911, 27 L. Ed. 609. 

Vice Chancellor Van Fleet in Leeds v. Gifîord, 41 N. J. Eq. 464, 5 
Atl. 795, said : 

"It (fent) was as absolutely free frorti ail lien or other daim on the part of 
the coinplaiiiant (mortgagee) as It woiild hâve been if the mortgagor had de- 



986 243 FEDERAL REPORTER 

rived it from some other source than the mortgaged premises. As 'between the 
complainant and the mortgagor, the money was the property of the mortgagor 
as completely and as unconditlonally as It would hâve been if the relation of 
mortgagor and mortgagee had not existed between them." 

The mortgagor, being in possession and entitled to the rents, may 
appropriate them "to his own use." 

[2] When, however, the property of a mortgagor is taken out of his 
hands by insolvency or bankruptcy proceedings, and he can no longer 
appropriate the rents "to his own use," neither the mortgagor nor 
mortgagee being in actual possession, we hâve a nevv situation and a 
new problem. To whom do the rents of mortgaged premises, coilected 
by the assignée in insolvency proceedings or the trustée in bankruptcy, 
and not distributed at the time the mortgagee seeks to hâve them ap- 
plied in payment of the deficiency of his mortgage upon foreclosure, 
belong? The answer to this question dépends upon the nature of the 
interest of the mortgagee in the mortgaged premises in such circum- 
stances. It is claimed on the one side that the trustée, representing the 
creditors, stands in exactly the position of the mortgagor in relation 
to thèse rents, and therefore they belong to the gênerai creditors; it 
is claimed, on the other, that when insolvency or bankruptcy takes the 
mortgagor's property out of his hands, and the mortgaged premises 
are insufficient to pay the mortgage indebtedness, the mortgagee is 
substantially the owner of the mortgaged premises. The nomen- 
clature used by courts in defining the mortgagee's interest in such 
cases is not uniform. "Substantial owner," "virtual owner," "équita- 
ble owner" of the land are terms applied to his interest therein. I 
bave been able to find but few opinions on the précise point involved 
in this case and they are not in accord. The following cases hold, in 
substance, that the assignée or trustée, having the status of the mort- 
gagor, represents the gênerai creditors, and therefore the rents belong 
to him : In re Foster, Fed. Cas. No. 4,963, affirmed in Poster v. Rhodes, 
Fed. Cas. No. 4,981 ; In re Hasie (D. C.) 206 Fed. 789, 30 Am. Bankr. 
Rep. 83. Over against thèse cases stand Hutchinson, Assignée, v. 
Straub et al., 16 Ohio Cir. Ct. R. 452; In re Industrial Cold Storage & 
Ice Co. (D. C.) 163 Fed. 390, 20 Am. Bankr. R. 904; In re Torchia, 
188 Fed. 207, 110 C. C. A. 248; Id. (D. C.) 185 Fed. 576, 26 Am. 
Bankr. R. 188. In the case of Hutchinson, Assignée, v. Straub, 
the owner of the real estate executed a mortgage thereon June 12, 
1893, to the St. Bernard Loan & Building Association Company 
to secure a loan of $3,500. On January 18, 1896, she made an as- 
signment to Mr. Hutchinson of ail her property, including the 
mortgaged premises in question, for the benefit of her creditors. The 
real estate was sold under order of the court, but did not sell for 
enough to pay the mortgage and interest which had accrued thereon. 
Between the assignment and the sale, the assignée coilected $335.50 in 
rentg. The common pleas court directed that the assignée apply the 
rents coilected as aforesaid, or a sufficient amount thereof, to pay in 
full the mortgage indebtedness. The assignée excepted to this part o£ 
the order. The circuit court said: 
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"In some cases rent not due is consldered as real estate, as, for instance, 
between an exécuter or adminlstrator and an heir. And in a case of this kind, 
as It issues ont of tlie land mortgaged to the building association, we tliink that 
it partakes of tlie nature of the land itself, that the assignée would liold it 
as the trustée of the mortgagee rather than for the gênerai creditors, who 
had no lien on the land itself or of the proeeeds thereot." 

The court said in the case of Wiswall v. Sampson, 55 U. S. (14 
How.) 52, 64, 14 L. Ed. 322 : 

"The effect of the appointment (of a recelver) is not to oust any party of liis 
rlght to the possession of the property, but merely to retain it for the benetit 
■of the party who may ultimately appear to be entitled to it; and when the 
party entitled to the estate bas been ascertained, the recelver wlU be con- 
sldered bis recelver." 

In the case of In re Torchia, 185 Fed. 576, the District Court, re- 
ferring to the décision in Re Industrial Cold Storage & Ice Co., supra, 
said: 

"It seems to me that the only theory upon which sucli décision ean rest Is 
that the mortgagee is either in possession through his trustée, to vcit, the 
assignée, under the deed of voluntary assignaient, or entitled to such posses- 
sion by the voluntary act of the assigner. Under the Bankruptcy Act of 
1898, § 70 (Act of July 1, 1898, c. 541, 30 Stat. 565 (U. S. Compiled Statutes 
1901, p. 3451), the trustée is vested with the title of the bankrupt mortgagor 
by act of law and not by the act of the bankrupt. The mortgagee is no nearer 
to the possession of the mortgaged premises after the élection of a trustée 
than he vfas before. He could not hâve hlgher rights against the trustée than 
he had against the bankrupt." 

The trustée, by section 70 of the act, is "vested by opération of lav^^ 
with the title of the bankrupt," but this does not mean that his status 
is exactly that of the mortgagor for ail purposes. In some particulars 
his rights are greater than those of the mortgagor. Bankruptcy Act 
1898, §§ 47 (a) (2) ; 60 (a) (b) ; 67 (a) ; 70. The Circuit Court of Ap- 
peals, in reviewing the case In re Torchia, supra, said : 

"It was there (Wolf's Appeal [106 Pa. 545]) determined that, after insolven- 
cy bas taken the debtor's real estate out of his hands, Its income or product be- 
longs to the lien creditors, who bave thus become its virtual owners, and we 
ean see no sufficient reason why the same rule sbould not apply to real estate 
in a court of bankruptcy. It bas already been so applied in this circuit. In 
re Industrial Cold Storage & Ice Co. (D. C.) 163 Fed. 390." 188 Fed. 207, 110 
^C. C. A. 248. 

In the case of In re Industrial Cold Storage Co., supra : 

"No proceedlngs were taken by the mortgagee to sequester the rents as by 
obtaining the appointment of a recelver before bankruptcy or by a direct ap- 
plication to thé bankruptc'y court." 

It was there, however, decided that the mortgagee was the virtual 
owner of the land and entitled to the rents. This case was approved 
by the Circuit Court of the Third Circuit. In re Torchia, 188 Fed. 
207, 110 C. C. A. 248; Id. (D. C.) 185 Fed. 576, 26 Am. Bankr. R. 188. 
The facts of this case were practically identical with those in the case 
at bar. In Pennsylvania a mortgage, though in form a conveyance of 
title, is in reality, both at law and in equity, only security for the pay- 
ment of money or the performance of other collatéral contract, passing 
no estate in the land which may be taken in exécution for the mortga- 
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gee's debt. Rickert v, Madeira, 1 Rawle (Pa.) 325 ; Bower v. Oyster, 
3 Pen. & W. (Pa.) 239; Asay v. Hoover, 5 Pa. 21, 45 Am. Dec. 713 ; 
Lennig's Estate, 52 Pa. 135. In New Jersey the same theory ot the 
nature of a mortgage prevails. Wade v. Miller, 32 N. J. Law, 296 ; 
Shields V. Lozear, 34 N. J. Law, 496, 3 Am. St. Rep. 256; Kircher 
V. Schalk, 39 N. J. Law, 335 ; Colton v. Depew, 59 N. J. Eq. 126, 44 
Atl. 662. The précise point at issue in the case at bar has never arisen, 
to my knowledge, in New Jersey. I, therefore, feel constrained to 
follow the opinion of the District Court in the case of In re Industria! 
Cold Storage & Ice Co., and of the Circuit Court in the case of In re 
Torchia, supra. The order of the référée will therefore be reversed, 
and an order made directing the trustée to apply the interest to the pay- 
ment of tlie mortgage of the petitioner. 



In re EMIGH et al. 

(District Court, N. D. New York. July 23, 1917.) 

Bankruptcy <s;=>241(1) — Peocedube — Spécial Examination of Witness. 

A witness otlier than the banljrupt called iinder Baiikr. Act July l. 
1898. c. 541, § 21a, 30 Stat. 551 (Comp. St. 191(i., § 9(!05), for spécial ex- 
aminatioii •'concerniug tlie acts, condiK't, or property" of tlie bankrupt, 
after adjudication and appointment of a trustée, may, in tlie discrétion of 
the référée, be examined privately, and is not entitled as matter of law 
to be represented by coinisel even thougli he has filed a daim against the 
estate which is contested, wliere the merits of his owu elaims are not a 
subject of the examination. Nor is the banlirupt entitled to be présent or 
represented by counsel at sueh examination. 

In the matter of Mott Emigh and Martin J. Straub, individually 
and as copartners of the firm of Emigh & Straub, bankrupts. On ques- 
tions certified by référée. 

Thls is a review of the rulings of Hon. Edwin A. King both as spécial mas- 
ter appointed to examine the alleged bankrupts and witnesses prlor to the 
appointment and qualification of the trustée and as référée in bankruptcy ar 
the flrst meeting of credltors dul.y called and held subséquent to the appoint- 
ment of the trustée, at whicli meeting one George A. Straub was duly sub- 
pœnaed and in attendanee as a witness in behalf of the trustée in bankruptcy. 
and by which rulings the référée held that the trustée was entitled to a 
private examination of tlie witness, the examination being under section 21a 
of the Bankruptcy Act ; that the witness was not entitled to hâve counsel 
présent in his own liehalf during his examination, it appearing that he had 
Ijresented a claim against the estate in bankruptcy amounting to some .fi.OOO 
which had been objected to, but which was not then in controversy ; that the 
bankrupts were not entitled to be présent at and during such examination, 
either in person ov- by counsel; and that the gênerai public was not entitled 
to be présent at such examination. 

It is assumed it was not proposed to examine into or in(iuire as to the 
merits of the claim of (ieorge L. Straub, the witness, as there is notliing in 
the record certified to this court indicating such purpose. 

Thos. O'Connor, of Waterford, N. Y., for trustée. 

O'Brien & Murray, of Troy, N. Y., for witness Geo. A. Straub. 

J. A. Murphy, of Troy, N. Y., for bankrupt. 

Martin J. Straub, in pro. per. 

<Ss:>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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RAY, District Judge (after stating the facts as above). The réf- 
érée has certifiée! to this court the f ollowing. questions : 

"1. Is a witness, under section 21a, entitled as matter of law to be repre- 
sented by counsel upon hls examinationV 

"2. Does the faet tliat such witness ha]}pens also to be a créditer, or an 
alleged créditer, of the bankrupt, entltle him so to be represented by eounselV 

"3. Upon such examination is the bankrupt, or his attorney, entitled as 
matter of rlght to be présent? 

"4. Upon such examination is the public as such, or any particular citizen 
as such, entitled as matter of right to be présent?" 

Section 21a of the Bankruptcy Act provides as follows: 
"A court of bankruptcy may, upon application of any otticer, bankrupt, or 
créditer, by order require any designated person, includlng the bankrupt and 
his wife, to appear In court or before a référée or the .iudge of any state 
court, to be examined concerning the acts, cenduct, or property of a bankrupt 
whose estate is in process of administration uîider this act: Provided, that 
the wife may be examined only teuching business transacted by her or to 
which she is a party, and to détermine the fact whether she has transacted or 
been a party to auy business of the bankrupt." 

This section is silent as to the attendance of counsel for the witness 
or the bankrupt if it be the bankrupt who is to be examined. This 
section présupposes a spécial examination and a spécial order for the 
examination. It may be had at the time of the first meeting of credi- 
tors, but is not necessarily a part of the proceedings at such first meet- 
ing. If made a part of the proceedings at the first meeting of creditors, 
it would seem clear that not only the bankrupt, but ail creditors, would 
hâve the right to be présent with counsel, but if not made a part of the 
proceedings of such first meeting, but is had for a spécial purpose as 
mère discovery, a différent question arises. This review does not 
necessarily involve the rights of the bankrupt when under oath, as 
neither of the bankrupts was sworn. The questions certified concern 
the rights of a witness, his counsel, and of the gênerai public. The 
proceedings before the spécial master as such had not been conclud- 
ed, and from the record before me I conclude that the examination 
of Straub was intended to be had under the provisions of section 21a. 

Black on Bankruptcy, § 267, pp. 648, 649, says : 

"A stranger to the proceedings (tliat is, one who is neither the bankrupt 
himself nor a créditer) when summoned to appear and be examined in bank- 
ruptcy, at the instance of the trustée or the creditors, has ne rlght to hâve the 
attendance and advice of counsel at his examination. Neither is a créditer 
of the bankrupt a 'party' to the proceeding, in any such sensé as to entitle hlni 
to Interfère wlth it or be represented In it by counsel, or at least it is In the 
judiclal discrétion of the référée to permit or refuse such représentation. But 
in the case of the bankrupt himself, it is différent. ïhe rule is well settled 
that he Is entitled to be attended by his counsel on his examination, and that 
the attorney may interpose objections to any Improper questions propound- 
ed to the bankrupt. But the bankrupt has no absolute right to consult wlth 
bis counsel before answering any glven questions, or to take hls advice as te 
the necesslty of his answering the question or the form ef hls answer. This 
privilège may be allowed to him by the référée, if the clrcumstances render 
it proper, but it cannot be claimed as of right. The référée has a dlscretionary 
power te allow such a consultation of the bankrupt wlth his counsel, and 
whether or net it shall be allowed must be determined by him aecordlng to 
the circumstances of eaeh particular case. On this point it bas been sald: 
'There may be a case in which such a privilège mlght or should be allowed. 
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as, for example, where the examination might implieate the bankrupt In a 
crimlnal charge, or require the dlsclosure of facts against which he is protected 
by law. But even In such a case, the présence of the bankrupt's counsel will 
generally, if not always, furnish ail the protection needed without the al- 
lowing of a private consultation.' " 

He cites the f ollowing authorities : 

"In re Feinberg, 3 Ben. 162, 2 N. B. R. 425, Fed. Cas. No. 4,716; In re 
Fredenberg, 2 Ben. 133, 1 N. B. R. 268, Fed. Cas. No. 5,075 ; In re Feeny, 1 
Hask. 304, Fed. Cas. No. 4,715 ; In re Stuyvesant Bank, 6 Ben. 33, 7 N. B. R. 
445, Fed. Cas. No. 13,582 ; In re Schonberg, 7 Ben. 211, Fed. Cas. No. 12,477 ; 
In re Howard (D. C.) »5 Fed. 4.15, 2 Am. Bankr. R. 582; In re Abbey Press, 
134 Fed. 51, 67 C. 0. A. 161, 13 Am. Bankr. Rep. 11 ; In re Comstock, 3 Sawy. 
517, 13 N. B. R. 193, Fed. Cas. No. 3,080; In re Tanner, 1 Low. 215, 1 N. B. 
R. 316, Fed. Cas. No. 13,745; In re Patterson, 1 N. B. R. 150, Fed. Cas. No. 
10.815; In re Judson, 2 Ben. 210, 1 N. B. R. 364, Fed. Cas. No. 7,562; In re 
Colllns, 1 N. B. R. 551, Fed. Cas. No. 3,008; In re Ix)rd, 3 N. B. R. 243, Fed. 
Cas. No. 8,502." 

In 2 Remington on Bankruptcy (2d Ed.) §§ 1573, 1574, pp. 1456, 
1457, it is said: 

"Sec. 1573. Witness, as Such, Not Entitled to Attomey. — A wltness is not 
entitled as such to hâve an attorney, and hls attorney need not be allowed to 
partleipate In the proceédlngs. 

"Sec. 1574. But is Entitled if Witness le Creditor or Banlcrupt. — But if the 
witness is also a creditor who has proved his clalm In the proceedings, or If 
he is the bankrupt himself, it would seem he may, as being a party to the 
proceedings, be entitled to an attorney and to hâve hls attorney heard on the 
propriety of questions and to partleipate in the examination preclsely as could 
any creditor who is not a witness. A contrary rule would allow credltors who 
were not wltnesses to hâve attorneys partleipate in the examination, but would 
debar creditors who were wltnesses from the exercise of the same rlght So, 
also, by the same contrary rule, a bankrupt, who in fact is preclsely as much 
of a party to the proceedings as any creditor, would not be entitled to bave 
his attorney partleipate in the examination when the bankrupt himself was a 
witness, but would be entitled to partleipate in the proceedings when he was 
not a witness. The contrary rule thus would lead to absurdity. 

"So, whlle it still remains true that as a mère wltness nelther a bankrupt 
nor any creditor is entitled to counsel, yet, as parties to the bankruptcy pro- 
ceedings, they are so entitled, and both the bankrupt's attorney, and also 
any creditor's attorney, Is entitled to cross-examine wltnesses, where the 
examination is a 'gênerai' examination." 

Remington cites the same cases. 

In Re Abbey Press, 134 Fed. 51, 67 C. C. A. 161 (C. C. A., Second 
Circuit) 13 Am. B. R. 11, it is said: 

"FInally it Is contended that the petitioner was entitled to be represented 
by counsel. No authorlty is cited in support of this proposition. Such a course 
vk'ould be contrary to the rulings in other courts, and, as we understand it, 
contrary to the practiee and décisions in the bankruptcy courts. In any event, 
no such représentation should be allowed except in the discrétion of the 
court ; that is, of the référée." 

I do not find that this holding of the Circuit Court of Appeals in 
this, the Second Circuit, has been overruled. It must be accepted as 
the law as to the examination of a person who is a mère witness. But 
what is and what should be the rule when the witness so called for 
examination is also an alleged creditor, having presented a claim which 
is disputed by the trustée? 
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In Matter of Adler & Co., 21 Am. Bankr. R. 302, the référée said 
and held: 

"I denied the right of counsel for the bankrupt to be présent, because; 

"First. The inquiry Is of necessity to a considérable extent a fishing ex- 
pédition.' In re Foerst, 1 Am. B. R. 259, 93 Fed. 190. 

"Second. The purpose of the examination being to take necessary steps for 
the discovery, possession, and préservation of the estâtes, if any hidden assets 
should be disclosed, the présence of counsel for the bankrupt, at time of dis- 
closure, wouid put it in the power of the bankrupt to remove said assets from 
their hidlng places before légal process could Issue. 

"Third. The examination is not intended as a means of producing testimony. 
pertinent to issues on trial, and is not directed to a deflned issue between 
parties. In re Fixen, 2 Am. B. R. 822, 96 Fed. 755; In re Wilcox, 6 Am. 
B. R. 362, 109 Fed. 628." 

This holding was confirmed by the District Judge. Thèse reasons 
apply equally if not with greater force to the examination of a third 
party witness, whether having a claim or not, provided the examina- 
tion of the witness in the absence of his attorney does not involve the 
merits of his claim. In my judgment it would violate the proprieties, 
as well as a proper respect for the administration of justice, to sub- 
pœna a person claiming to be a creditor of the bankrupt under section 
21a and compel him to submit to a private examination in the absence 
of his counsel, assuming he requests counsel, involving the merits of 
his claim. But as to matters which do not involve the merits of the 
claims of the witness against the bankrupt estate, I can see no objec- 
tion to the fuU and complète examination of the witness, even though 
he be a creditor or an alleged creditor in the absence of both the bank- 
rupt and his counsel and the absence of counsel for such witness. In 
my judgment it would be an abuse of discrétion on the part of the 
référée to allow counsel for the trustée to go into matters involving 
the merits of the witness' claim, he being a witness under spécial order 
and spécial examination. It would be unfair and might be seriously 
prejudicial. I do not think a proper regard for the interests of gên- 
erai creditors would justify such action. At the first meeting of credi- 
tors, of which ail creditors hâve notice (section 58, Bankruptcy Act 
[Comp. St. 1916, § 9642]), and at ail adjournments thereof, the bank- 
rupt may be examined. Witnesses may be examined and proof taken 
as to claims. Thèse proceedings should be open to the public, and the 
bankrupt is then and there entitled to counsel. While the witnesses 
are publicly swom and examined at such a meeting, they are not en- 
titled to counsel, except when in the discrétion of the référée or court 
counsel ought to be permitted. But spécial examination of the bank- 
rupt and of his wife and of witnesses under spécial order pursuant 
to the provisions of section 21a are a différent matter, and are had for 
a différent purpose. The two proceedings should not be confused or 
conducted the one as a part of the other. Thèse spécial examinations, 
while a proceeding in the case before the référée or judge, are not a 
part of the open court proceedings proper and ought not to be. If 
so conducted the object and purpose of such examination will be de- 
feated. 

It is now settled by the Suprême Court, notwithstanding many dé- 
cisions in the lower courts to the contrary, that the moment a pétition 
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in bankruptcy is filed, whether voluntary or involuntary, and a re- 
ceiver appointed, the administration of the estate has begun, and an 
order may be granted under section 21a for the examination of the 
bankrupt or any designated witness or witnesses. Cameron v. United 
States, 231 U. S. 710, 716, 717, 34 Sup. Ct. 244, 246, 58 L. Ed. 448. 
The court says of this section: 

"The object of the examination of the bankrupt and other witnesses to 
show the condition of the estate Is to enable the court to discover its estent 
and whereabouts, and to come Into possession of it, that the rights of creditors 
may be preserved. If such examination is postponed until after adjudication, 
which may not take place for at least twenty days, within whlch the bank- 
rupt in lnvolun>^ary bankruptcy is given leave to appear and plead, the estate 
may be eoncealed and disposed of and the purpose of the act to hold it and 
to distribute it for the benefit of creditors defeated." 

It is apparent that notice to creditors of examinations under section 
21a is not contemplated by the act. In fact in involuntary cases such 
notice would be impossible, as there are no schedules or list of credi- 
tors in such cases and the creditors of the bankrupt are largely un- 
known. Thèse examinations are held raainly for the purpose of dis- 
covery, and there is every reason that they should proceed expedi- 
tiously. There is no issue f ramed and no contest. There is no reason 
why a witness should be attended by counsel and no reason why the 
bankrupt himself on such examination should be attended by counsel, 
as his testimony cannot be used against him in any criminal prosecu- 
tion. In this case the proceeding has gone to adjudication and the 
appointment of a trustée and the filing of schedules, and the creditors 
are known, but thèse facts do not necessarily avoid tlie necessity and 
propriety of an examination under section 21a, or call for notice to 
creditors when such examination is had. The examination under this 
section is confined to the acts, the conduct, and the property of the 
bankrupt. The référée or spécial master must, of course, exercise a 
wise discrétion in conducting such an examination. In the examina- 
tion of the witness George A. Straub, under section 21a, the référée 
must not permit the merits of Straub's claim against the bankrupt 
estate to be gone into in the absence of his counsel, and if questions 
are propounded which the witness thinks would incrimina te him, he 
should be allowed to consult his counsel before answering or declining 
to answer. I think a bankrupt, when examined pursuant to a spécial 
order under section 21a, occupies the position of a witness rnerely, but 
I am not called upon at this time to décide that question. 

My conclusions are that the witness Straub had no right as matter 
of law to a public examination ; that in the discrétion of the référée or 
spécial master a private examination was proper without the présence 
of the witness' counsel or that of the bankrupt and his attorney, as- 
suming that the merits of his claim were not gone into. This is of 
course on the assumption that the examination was being conducted 
under section 21a, and not as a part of the proceedings at the first 
meeting of creditors. 
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UNITED STATES v. "WILCOX et al. 
(District Court, D. Eliode Island. July 23, 1917.) 

1. CONSPIEACY (g=34.3(6)— INDICTMEKT— StlFFICIENCY. 

In an indictment for conspirlng to injure, oppress, tlireaten or intimi- 
date a voter in the free exercise of liis riglit of -s-oting for représentative 
In Congress, in violation of Cr. Gode, § 19 (Act Mardi 4, 1909, c. ^21, 35 
Stat. 1092 [Comp. St. 1910, § 10183]), an allégation tliat it was proposed to 
do tliis by pereniptorily ordering, requiring, and directing him to vote for 
a particular candidate was witliout sutistance and of no légal effect, as 
peremptorily ordering, requiring, and directing, does not amount to in- 
timidation, nor does it injure, oppress, or threaten. .i 

2. Co.xspiRAGY <S=>43(6) — Indictment — Sufficiency. 

An allégation that it was proposed to aecomplish the purpose of such 
conspiracy by threatening to use efforts to cause one of the défendants 
to withdraw his custom and trade from such voter unless he would vote 
as directed was insnfficient, in the absence of any allégations giving weight 
or value to such efforts or to such dcfendant's trade or custom, or to 
show any probability that the threats alleged would produce coerclon. 

3. Conspiracy <S==>27 — Conspieacy to Intimidate Voter — Overt Acts. 

A threat by one of the défendants to witlidraw his trade and custom 
from the voter unless he worked for a particular ticket was his individual 
act. and not an overt act in exécution of the alleged conspiracy punishahlo 
under Cr. Code, § 19. 

Henry C. Wilcox and others were indicted for conspiracy. On de- 
murrers to the indictment. Demurrers sustained. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 

Wilson, Gardner & Cliurchill, of Providence, R. L, for défendants. 

BROWN, District Judge. The demurrers raise the question wheth- 
er the indictment sufficiently chai^ges a conspiracy to violate section 
19 of the Criminal Code, and more specifically whether it properly 
charges that the défendants did "conspire to injure, oppress, threaten, 
or intimidate" one Adelbert A. Martin in the free exercise and en- 
joyment of the right of voting freely for a candidate for représenta- 
tive in Congress. The proposed means to tliis end are set forth as 
f ollows : 

"By peremptorily ordering, requiring and directing sald citizen to vote for 
one KoKwell B. Burchard for représentative in said Congress at said élection 
at ail e\-ents, and without référence to whether said Roswell B. Burchard was 
the candidate of his, the said Adelbert A. Martin's choice for représentative in 
said Congress, and to threaten to use their efforts to cause one John MeCarthy, 
who was a principal custoiner of said Adelbert A. Jlartin in connection with 
his, the said Adelbert A. Martin's, business of supplying poultry to hôtel 
keepers and others, to withdraw his custom and trade from said Adelbert A. 
Martin unless he would so vote for said Roswell B. Burchard, contrary to the 
form of the statute in such case made and provided, and against the peace 
and dignity of the United States." 

[1, 2] "Peremptorily ordering, requiring and directing" does not 
amount to intimidation; nor does it "injure, oppress or threaten." 
Thèse words are without substance and are of no légal effect. 

©=aFor other cases see same topio & KEY-NUMBKR in ail Key-Numbered Digests & Indexes 
24,'} F.— 63 
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" • * * To tlireaten to use thelr efforts to cause one John McCarthy 
* * * to withdraw hls custom and trade from said Adelbert A. Martin 
unless he would so vote for said Roswell B. Burchard," etc. 

• — does not amount to a charge of a conspiracy to make direct threaAs 
of a loss of custom, but merely of a conspiracy to make threats to use 
their efîorts to cause John McCarthy to withdraw his custom. 

We hâve then a conspiracy to threaten — to use efforts to cause — 
John McCarthy to withdraw custom. But John McCarthy, one of 
the défendants, as is stated on the brief of the United States, is the 
same John McCarthy upon whom efforts are to be made. As to this 
défendant, the présent case is a case of primary impression; for John 
is charged with conspiracy to threaten, to use efforts, to cause, John 
(i. e., himself) to withdraw his own custom. If John were to threaten 
the voter that he (John) would use his own efforts to cause himself 
to withdraw his custom, this would make the withdrawal conditional 
upon John's making up his own mind, and detract much from the 
menace, even if it were also threatened that the other conspirators 
would unité with their efforts to cause John, John's own efforts to 
cause himself to withdraw his custom from the voter. 

[3] Though section 19 does not require it, the second count contains 
allégations of overt acts. One of thèse is that John McCarthy said to 
the voter that unless he worked for the ticket on which Burchard was 
a candidate for représentative in Congress, etc., McCarthy would with- 
draw his trade and custom. This individual act of John McCarthy's, 
however, does not fall within the fédéral statutes, and cannot be 
brought within section 19 of the Criminal Code, to make a case of féd- 
éral jurisdiction upon the theory that the scheme or plan which pre- 
ceded it was shared with one or more other persons. John's threat as 
set forth as an overt act was a direct threat of the withdrawal of 
custom. His intention to do what he did is a presumption of law. 
The conspiracy charged is merely to threaten to use efforts to cause 
John to withdraw his custom. 

John's direct threat, therefore, is not pursuant to the conspiracy, 
and is not an overt act in exécution of the allcgcd conspiracy, but re- 
mains his individual act, and is not subject to pnnishment under section 
19 of the Criminal Code. 

In the conspiracy to threaten "to use their efforts" the threatened 
efforts of the other défendants are to be made upon John, while John's 
threatened efforts are tO' be made upon himself. 

The practice of preferring indictments for conspiracy in cases of 
completed offenses, where there are two or more participants, has be- 
come very extended ; but care should be taken that the practice should 
not beunduly extended, nor the fédéral conspiracy statutes be stretched 
to enlarge fédéral jurisdiction so that it will cover individual acts of 
interférence with state élections ; for this is contrary to the policy of 
fédéral noninterference in state élections, which is so fully recognized 
by the Suprême Court in United States v. Gradwell et al., April 9, 
1917, 243 U. S. 476, 37 Sup. Ct. 407, 61 L. Ed. 857. 

Whether a mère gênerai allégation of a threat of withdrawal of 
custom, without additional allégations to show that this custom was of 
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such pecuniary value as to make the threat a substantial menace, would 
amount to a charge of intimidation is doubtful. The doubt increases 
when the threat is merely of efforts to cause a withdrawal of custom or 
trade of an undefined value. There appears to be nothing in the in- 
dictment from vvhich the légal inference can be drawn that substantial 
pressure or duress was to be exercised upon the mind of the voter, or 
that there was substantial menace in the proposed threats. 

As was said in United States v, Cruickshank, 92 U, S. 542, 559, 23 
L,. Ed. 588: 

"It must be made to appeiir — that is to say, appear from the indlctment, 
without j,'olng further — that the acts eharged will, it proved, support a con- 
viction for the offense allcged." 

The court is not enabled to say on reading this indictment that if 
the facts stated are true an offense bas been committed by the défend- 
ants. The indictment, in my opinion, should allège a conspiracy to 
commit acts of intimidation or make threats sufficient in severity or 
appréhension to influence the mind of a person of ordinary firmness. 
See U. S. v. Huckabee, 16 Wall. 414, 432, 21 L. Ed. 457. A normal 
person "peremptorily ordered" would probably be no more influenced 
than by the peremptory orders found upon élection posters, "Vote for 
A ." 

An accusation of a criminal purpose must be stated positively; and 
nothing can be brought into the indictment by argument or other than 
necessary inference. It is not a necessary inference, nor a permissible 
inference, that a threat to use efforts to cause a withdrawal of custom 
would be regarded as raising an appréhension of an actual loss of 
custom of substantial value. The indictment cannot be aided by any 
facts not appearing upon the face of the indictment, nor can the overt 
acts be resorted to to aid the allégation of conspiracy. 

Référence to the overt acts shows a threat of withdrawal of custom 
by the défendant John McCarthy, an ofïense not cognizable by fédéral 
courts. The attempt to define in the indictment a conspiracy under 
section 19 in which John is joined to others and others joined to John 
in a common purpose is, in my opinion, unsuccessful. 

John's individual threat to use bis efforts to cause himself being 
rejected as a pleador's fantasy, there remains only a conspiracy of the 
other défendants to threaten the voter with efforts to cause John to 
v/ithdraw his custom. 

As there are no allégations which give weight or value to either the 
efforts or the custom, or show any probability that the threats alleged 
would produce coercion, it does not appear that there was any con- 
spiracy to intimidate or oppress a voter. 

Demurrers sustained. 
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UNITED STATES v. WELCH et al. 
(District Court, D. Ehode Island. July 23, 1M7.) 

1. CONSPIRACT <S=:543(6) — INDICTMENT SUFFICIENOT. 

Allégations, in an intlictment for conspiring to intimidate a voter, that 
it was proposed to accompllsh tliis purpose by peremptorlly orderlng, re- 
qulring, and dlrecting hlm to vote for a partleular candidate were of no 
légal effect. 

2. INDICTMENT AND InFOEMATION <3=>70 KEQUISIXES OF ACCUSATION — ABGU- 

MENTATIVENESS. 

In an indictment for conspiring to intimidate a voter in violation of 
Cr. Code, § 19 (Act March 4, 1909, c. 321, 35 Stat. 1092 [Comp. St. 1916, § 
10183]), if allégations tliat défendants intended to tlireaten to use their 
efforts to cause sentence to be pronounced upon tho voter on a criminal 
charge t-hen pending agalnst hlm for sentence was intended to charge a 
direct threat to liave sentence pronounced, it was argumentative, and 
violated the raie that the offense niust be stated posltively, and that noth- 
ing can be brought into the indictment by argument or otherwise than by 
necessary inference. 

3. OONSPIBACY <3=>28 CONSPIRACT TO INTIMIDATE VOTERS. 

A conspiracy by défendants to threaten a voter to use efforts to hâve 
sentence pronounced against hlm in a case pending against hlm for 
sentence was not a conspiracy to Injure, oppress, threaten, or Intimidate 
sucli voter in the free exercise of his rlght of voting, as wliether sucli 
a threat would naturally raise in the mind of the voter any further appré- 
hension of the inflictlon of sentence than he would otherwise apprehend 
and could amount to coereion was too conjectural. 

4. Conspiracy i©=»43(6) — Indictment — Sufficiency. 

An indictment, alleging a conspiracy to threaten a voter with référence 
to the conséquences of liis vote for représentative in Congress by telling 
him that he had better look ont, and that défendants had got something 
on him, was too vague to charge a conspiracy to intimidate the voter, 
without an innuendo. 

Patrick Welch and another were indicted for conspiracy. On de- 
murrers to the indictment. Demurrers sustained. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 

Wilson, Gardner & Churchill, of Providence, R. L, for défendants. 

BROWN, District Judge. The demurrers raise the question wheth- 
er the indictment sufficiently charges a conspiracy under section 19 
of the Criminal Code, to injure, oppress, threaten or intimidate a voter 
in the exercise of a right to vote freely for a représentative in Con- 
gress. 

[1] The indictment is in some respects similar to the indictment in 
the case of United States v. Henry C. Wilcox et al, No. 150, 243 
Fed. 993, opinion handed down this day. It contains the same alléga- 
tions relating to "peremptorily ordering, requiring and directing" a 
voter, and the ruling in the former case that thèse words are without 
substance and of no légal effect is equally applicable to this case. 

The indictment dififers in respect to the proposed threats. The first 
count defines the following as the means intended : 

"And to threaten to use their efforts to cause sentence to be pronounced 
upon him on a certain criminal charge then stlll pending against him for sen- 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tence in tlie city of Ne\vi)ort, in said state of Rliode Island, under the liquor 
laws of tliut state, unless lie vvould so vote for said Uoswell B. Burcliard," etc. 

The second count contains this language: 

"ïo threateu the said Edward Wldteliead witli référence to tlie conséquences 
of liis vote for représentative in Congi'ess, liy sayinf; to tlie said Kdward VVhite- 
hcad, 'You liad better look out; \ve liave got something on you.' " 

[2] The third count contains a similar allégation. The first in- 
tended threat set forth is not, as the brief of the United States con- 
tends, a threat of sending to jail, but only a threat to use their efforts 
to cause sentence to be pronounced upon a certain criininal charge 
then still pending for sentence. As was held in the Wilcox Case, a 
threat to use efforts to a certain end cannot be regarded as in sub- 
stance the same as a direct threat of the thing to be accomplished by 
such efforts. If so intended, the pleading is argumentative, and vio- 
lâtes the rule that the offense must be stated positively, and that noth- 
ing can be brought into the indictment by argument or other tlian nec- 
essary inference. 

[3] If there is a conspiracy to coerce a voter the intended means 
should appear to hâve some adaptation to this end. A threat to 
make a charge of crime, or to institute a criniinal prosecution, is of 
something within the power of the threatener, and may amount to 
intimidation. When, however, a criminal case has reached a point 
where it is "still pending against him for sentence," it rests between 
the prosecution and the court. The threat of "efforts to cause sen- 
tence to be pronounced" is very vague. Presumably sentence is to 
follov^^ in due course of law, and this would be apprehended by the 
voter. Whether a threat to use efforts that this be brought about 
would naturally raise in the mind of the voter further appréhension 
of the infliction of sentence, and whether this could amount to coercion, 
is too conjectural for the practical purposes of the law; especially 
when there is added to the doubt whether anything could be donc a 
doubt of the ability of the défendants to "use their efforts" success- 
fully. 

[4] The language of the second count is too vague to show a sub- 
stantial menace. Without an innuendo it cannot be regarded as of any 
légal effect in a criminal indictment. 
The demurrers are sustained. 



STORY V. PERKINS, Deputy U. S. Marshal, et al. 

JONES V. SAME. 
(District Court, S. D. Georgia. August 20, 1917.) 

1. CONSTITIJTIONAL LaW <S=383(2) — SELECTIVE DRAFT — CONSTITUTIONALITT OF 

Draft. 

The sélective draft law of May 18, 1917, does not contravene Const. 
Aniond. 13, inliibiting slavery and invoUmtary servitude. 

2. Army and Navy <S=1 — Opération Against Fédéral Statute. 

The common-law right to "reinain within the realm" cannot prevail 
against explieit provision of an act of Congress. 

Ê=3For other cases see same topic & KEY-NDMBEK In ail Key-Numbered Dlgests & ludeies 
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3. COXSTITUTIONAL LaW i&=>.'!R — OPERATION AOAIXRT FeDKTÎAI, StATUTE. 

An Act of Congress oaii be held invalid only if contravening tlie Con- 
stitution, though Ininiical to the comnion law. 

4. Army and Navy ©=20 — Sélective Dkaft — Power of Oonokkss. 

The power of Congress under Const. art. 1, § S, cl. 12, to raise and sup- 
port armies, is plenary ; so that, as it uiay summoii to tlie aruiy evory 
citizen, it may summon such as it désires. 

5. Aemy axd Navy ®=55% — Setj;ctive Dbaft — "M:litia" — "Army" — Nation- 

al GCARD. 

Const. art. 1, § 8, cl. 15, empowering Congress to call ont the mllitia to 
exécute the lavvs of the Union, suppress insurrection, and repel invasion, 
neither limits its use of the national army, vvhieh is not the militia, an 
"army" being a body of men whose business is war, while the "militia" is 
a body of men composed of citizens oeeupied teniporarily in the pursuit 
of civil life, but organized by discipline and drill, and called into tlie 
field for temporary military service when the exigencies of the country 
require it, rior prevents suunnoning to the army one who is a meiu'oer ol 
the National Guard. 

[Ed. Note. — For other définitions, see AVords and Phrases, Fii'st and 
Second Séries, Army ; Militia.] 

6. Army and Navy <S=5l — IiImployment Abroad — Power of Congress. 

Under the power given Congress by Const. art. 1, § 8, cl. 18, to make ail 
laws necessar.y and proper for currying into exécution the foregoing pow- 
ers, which include the power to provide for the common défense and gên- 
erai welfare, it may employ the army abroad. 

Petitionf? for habeas corpus, one by John Story, the other by Albert 
Jones, against H. W. Perkins, Deputy United States Marshal, and an- 
other. Writs denied. 

L. D. McGregor, of Warrenton, Ga., Thomas E. Watson, of Thom- 
son, Ga., and J. Gordon Jones, of Cordele, Ga., for John Story and 
Albert Jones. 

Erle M. Donalson, U. S. Atty., of Maçon, Ga., for défendants. 

SPEER, District Judge. [1] Albert Jones and John Story impris- 
oned in the Richmond county jail under commitment for unlawfully 
failing to register for military duty as required by the act of Congress 
of May 18, 1917, known popularly as the sélective draft law, liave 
made application for writs of habeas corpus. They allège that their 
imprisonment is unlawful. They charge that the enactment, made to 
raise a national army, is violative of the Constitution of the United 
States. It is insisted that the authority exercised by the United States 
under this législation is void, because the act contravenes tlae Thir- 
teenth Amendment. This prpvides that: 

"Neither slavery nor involuiitary servitude, except as puiiishment for crime 
whereof tlio parties siiall bave been duly convicted, shiiU exist within the 
United States, or any place subject to their .jurisdiction." 

To agrée to this contention we must conclude that a soldier is a 
slave. Nothing could be more abhorrent to the truth, nothing more 
degrading to that indispensable and gallant body of citizens trained in 
arms, to whose manhood, skill, and courage is and must be committed 
the task of maintaining the very existence of the nation and ail that 
its people hold dear. The Grand Army of the Republic, the Confed- 

<@=»For other cases see same topic & KEY-NUMUER In ail Key-Kumbered Digests & ludexes 
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erate Vétérans, and the Sons of Vétérans are not maintained to pré- 
serve tlie traditions of slavery. Nations do not pension slaves to com- 
memorate their valor. They do not "give in charge tlieir names to 
the swcet lyre" ; nor does "sculpture in her turn give bond in stone 
and ever during brass to guard and to immortalize the trust." 

[2-4 1 The sole additional ground of the pétition is that by the com- 
mon law it was the right of petitioners to "remain within the realm," 
and that this right should now be held to relieve them from military 
service beyond the borders of the United States. The reply is that 
the conimon law, that is, the immémorial English law, cannot prevail 
as to the United States or its people against the explicit provision of 
an act of Congress. Nor has a court of the United States power to 
déclare an act of Congress invalid because it is inimical to the com- 
mon law. The touchstone for such judicial power is the Constitution, 
and nothing else. It remains to be determined whether the Constitu- 
tion has conferred authority on Congress to enact this law. Clause 
12 of article 1, § 8, of the Constitution empowers Congress "to raise 
and support armies." This power is plenary. It is not restricted in 
any manner. Congress may summon to its army thus authorized every 
citizen of the United States. Since it may summon ail, it may sum- 
mon any. Said the Suprême Court in the case of United States v. 
Tarble, 13 Wall. 408, 20 L. Ed. 597 : 

"Among tlie powers assiîjned to the national government is the power 'to 
raise and support armies.' ♦ * * its control over tlio sulyect is plenary 
and exclusive. It can delennine, without (luestioii from any state authority, 
how the army shall be l'aised, whether l)y voluntary enlistmeut or foreed draft, 
the a^e at whleh the soldiers Kliall be reccived, and tlie period for which they 
shall be taken, the compensation he shall be allowed, and the service to which 
he shall be assigned." 

[5] It is urged that by this législation Congress has taken over and 
in this way conscripted the National Guard. This, it is said, is the state 
militia. It is contended under clause 15 of the article and section 
above (juoted that such militia can be used only to exécute the laws 
of the Union to suppress insurrection and repel invasion. Since thèse 
petitioners are not members of the National Guard, in no event could 
their rights in this way be afïected. But the national army is not tlie 
militia. An "army" is a body of men whosc business is war. Bur- 
roughs V. Peyton, 16 Grat. (Va.) 475. The "militia" is: 

"A body of men <!Oinposed of citizens occupied ordlnarily in the pursuits of 
civil lii'c, but orjianized l)y disciiiline and drill, and called Into tho fleld for 
temporary military service when tlie exi}i;eiicies of the country require it." M. 

As we hâve seen, Congress in the exercise of the power to raise 
armies may summon to the colors every citizen. It foUows that the 
States, even if they so désire, cannot defeat this power by enlisting 
such citizens in the state troops or National Guard. Was this possible, 
it would be also possible for the states to prevent altogether the rais- 
ing of armies by Congress. 

[6] There remains to be considcred the contention that Congress 
cannot employ the national army to be created by virtue of this légis- 
lation in foreign lands or beyond the seas. If this is true, then indeed 
is our country impotent. Then must its people indeed suffer in their 
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own homes, in their cities, and on their farms ail the horrors of in- 
vasive war. Its military leaders must ignore the settled principles of 
their science, that the best défensive is the most vigorous offensive. 
The keen swords of its sons, instead of flashing over the guard of the 
enemy and piercing his vitals, must be held immovable as if on an anvih 
to be shattered by the reiterated blows of his hammer. Deprived of 
our aid in the field, successive defeats will visit and crush our allies. 
Their lands conquered, their navies taken, we must then in turn, soli- 
tary and alone, meet on our own soil the impact of victorious and bar- 
barous légions whose laws do not forbid them service abroad, but 
which inspire their fierce and vétéran armies to deeds of conquest in 
every clime. 

Was this contention maintainable, the misguided men who for their 
Personal ease advance it might ail too late discover their fatal error. 
They would discover it in the fiaming homesteads, in the devastated 
fields, in murdered brethren, in outraged wives and daughters, in their 
lands, their factories, their merchandise, their stock, their ail, cooly 
appropriated by the conqueror, as his own, their institutions destroyed, 
homeless, landless, and beggars, to spend vvhatever interval of de- 
graded life remains to them in abject slavery to the conqueror. But 
our organic law does not so shackle the gigantic énergies of the great 
republic. After the enumeration of the powers of Congress, among 
them, as we bave seen, "the power to raise and support armies," in 
clause 18 of article 1, § 8, it provides the power "to make ail laws 
which shall be necessary and proper for carrying into exécution the 
foregoing powers, and ail other powers vested by this Constitution in 
the government of the United States, or in any department or office 
thereof." Hère is the great réservoir of power to save the national 
existence. 

It is said that there is no express power to send armies beyond the 
sea. True ; but there is no express power to enact the criminal laws 
of the United States; none to convey the public domain; to build 
transcontinental railroad; nor to construct the Isthmian Canal; nor to 
create the Interstate Commerce Commission ; nor to déclare the Mon- 
roe Doctrine ; nor to make the Louisiana Purchase ; nor to buy Alas- 
ka ; or to take over Porto Rico and the Philippines. This has ail been 
done under the great power to promote the gênerai welfare, just as 
the sélective army will be created under the law hère assailed "to pro- 
vide for the common défense." And beyond and above ail is the in- 
hérent power of every nation, however organized, to utilize its every 
man and its every energy to défend its liberty and to defeat the migra- 
tion to its soil of mighty nations of ferocious warriors, whose bar- 
barous inhumanity for three years has surpassed ail others since the 
death of Attila, the Scourge of God. 

The writs are denied. 
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In re C. W. BARTLESON CO. 

(District Court, S. D. Florlda. August 14, 1917.) 

No. 1527. 

1. BaNKEUPTCY c®=395 — Eefebence to Masteuî. 

Wliile in involuntury iiroceertiiiss tlie question of bîinkruptcy must, 
under Bailler. Aet July 1, lh08, c. S41, § 18(1, 30 Stat. 551 (Couip. St. 1916, § 
9002), be decided by the District Judge, and wliile jurisdictiou must tirst 
be decided, références to uiasters to take testlniony and report the same, 
with fludings of fact and law, recognized by equity rule 59 (198 Fed. xxxv, 
115 C. C. A. xxxv), are permissible." 

2. Baxkkuptcy cg=395 — Eeferee in BANKRUPTCy AS Mastek — Qualification. 

The référée in bankruptcy is not disiiualitied by interest to be appointed 
niaster in a bankruptcy case, because of the fées as référée to which he 
will be entitled if the alleged bankrupt be adjudged a bankrupt, the tes- 
timony boiug signed by the witness, unless this is walved by the par- 
tics in interest, after being transcribed into longliand, and reported to 
the court, and the judge's flndiugs and judgment being made thereon ; the 
master's flndings of fact and law being merely advisory. 

3. Bankbuftcy «Ss'Oû — Rj:ference to Mastek — Siiowing and Notice. 

Banliruptcy proceedings being governed by the practlee in equity, référ- 
ence to a inaster to take testimony and report flndings should only be on 
notice and showiiig, as required by e<iuity rules 40, 47, 59 (198 Fed. xxxi, 
xxxv, 115 C. C. A. xxxi, xxxv). 

In Bankruptcy. In the matter of the C. W. Bartleson Company, 
alleged bankrupt. On motion to vacate orders of référence. Motion 
granted. 

Haley & Heintz, of Jacksonville, Fia., for petitioning creditors. 

George M. Powell and Fleming & Fleming, ail of Jacksonville, Fia., 
for alleged bankrupt. 

CALL, District Judge. This cause comes on to be heard upon the 
motion of the bankrupt to vacate two orders of référence heretofore 
made in this cause, one on April 19, 1917, and the other August 10, 
1917. 

The first order refers the issues made by the pétition for involun- 
tary bankruptcy and the answer thereto to C. S. Adams, Esq., as spé- 
cial master to ascertain and report the facts, with his conclusions there- 
on. The second order recognizes the first order of référence, and 
then refers the issues made by certain pétitions of intervention and 
the answers thereto, together with ail undetermined issues pending in 
said cause to the same master to ascertain and report the facts, with 
his conclusions thereon. 

The motion to vacate said orders sets out four grounds: (1) That 
the court has no jurisdiction to make and enter such order. (2) That 
under section 18, subd. "d," of the Bankruptcy Act, the judge must 
hear and détermine contests on involuntary pétitions in bankruptcy in 
person, and cannot refer the issues to a master to take testimony and 
report the same, together with his flndings, to the court. (3) That the 
spécial master to whom the issues were referred is référée in bank- 
ruptcy, and to the extent of his fées as such référée in the event of 
an adjudication is interested, and therefore an improper person to 

£=:»For other cases ses same topie & KEY-NUMBER lu ail Key-Numbered Dlgeats & Indexes 
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be appointée! such spécial master. (4) That said orders of référence 
were made without notice to the bankrupt. 

[1] The first two grounds were argued together, and the case of 
King V. Bank of Whïting, 179 Fed. 694, 103 C. C. A. 240, was cited 
and relied on to sustain the bankrupt's position. There can be no ques- 
tion but what the question of bankruptcy vel non must, under the 
provisions of section 18, subd. "d," of the Bankruptcy Act, be decided 
by the District Judge. The référée as such has no jurisdiction to make 
such décision; and under the circumstances of the case of King v. 
Bank of Whiting, supra, the question of the jurisdiction of the court 
should hâve been first decided, before proceeding to take testimony on 
or hear the issues made on the question of bankruptcy. This was 
a pétition to revise the order of the District Judge refusing the bank- 
rupt this orderly procédure. The court emphasizes this view, when 
it says, on page 696 : 

"Orderly procédure re<iulred, as we believe, its détermination by the Dis- 
trict Judge as a condition précèdent to Inquiry upoii the other issues ot fact 
ralsed by the pleadings. Direct hearing ot the testimony upon an issue of 
such nature would seeni désirable ; but if that course is Inipracticable, référ- 
ence to a ministerlal ofticer to take and report sucli testimony cannot rightly 
extend the hearing as well to the subordinate issues, not opeii to Inquiry un- 
fil jurisdiction to proceed therein is ascertained and found by the District 
Judge." 

The court uses this language, f ollowing the above, as f ollows : 
"ïhe court can confer uo authority upon the ret'eree (as master or otherwlse) 
to décide thèse issues, iior to rule thereon either tinally or temporarily." 

But I cannot believe that this last sentence quoted was intended to 
be taken literally without référence to the context, but when read with 
the context means that until the détermination of the question of ju- 
risdiction the District Judge could not refer the other issues made by 
the pleadings. The question of jurisdiction must first be decided. 
Unless such was the meaning of the court, then this décision would 
hold that, no matter what the condition of the business before the 
court, the judge must sit and hear the witnesses in every involuntary 
bankruptcy, and this view is contrary to the language of this partic- 
ular case, and the cases of In re Lacov, 134 Fed. 2î7 , 67 C. C. A. 19, 
and Clark et al. v. American Manufacturing & Enameling Co. et al., 
101 Fed. 962, 42 C. C. A. 120. 

Références to masters to take testimony and report same with find- 
ings of fact and law are recognized by equity rule .59, and no one 
would claim that by such référence the chancellor abdicated the duty 
to décide the questions involved. As said b} the court in Re Lacov, 
supra : 

"This mothod of talàng testimony is the usuul one in courts of equity, and 
the act does not provide that ail the testimony sliall be taken In the présence 
of and hearing of the judge." 

Unquestionably it is much better and more satisfactory to the judge. 
if the dockets of the court would permit of the judge hearing the wit- 
nesses in ail cases triable before him ; but I apprehend that there are 
few, if any, districts where the same can be donc, and certainly not 
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in this district. Therefore such références are necessary and usua! 
to dispatch the business before the court, and are not inhibited by the 
Bankruptcy Act. 

[2] The third ground of the motion is based on the idea that the 
master appointed, being the référée in bankruptcy, is interested in hav- 
ing the bankrupt adjudicated a bankrupt, because in that event he 
woukl be entitled to fées as référée in addition to his fées as such 
master. 

The universal procédure in cases of this kind is for the testimony 
of witnesses appearing before the master to be taken stenographically, 
and, unless waived by the parties in interest signed by such witness 
after being transcribed into longhand, and this testimony, together with 
the exhibits, if any, iiled by the parties, reported to the court, together 
with the findings of fact and law by the master; his findings of fact 
and law being merely advisory to the court. The testimony is what 
the judge makes his findings and judgment on. Therefore the third 
ground of the motion appeals with Httle force to me. The pride of 
opinion and désire to hâve his findings approved Ijy the judge upon 
his considération of the évidence and the law would more than coun- 
teract any tendency to find the involuntary pétition sustained because 
of any probable fées the référée might thereafter earn. There is no 
such interest as woukl disqualify the référée to be appointed master 
in bankruptcy cases. 

[3] I corne now to the fourth ground of the motion. Thèse réf- 
érences were made without notice to and without the consent of the 
bankrupt. Rule 59 (198 Fed. xxxv, 115 C. C. A. xxxv) provides: 

"Save in iiiatter.s of aecountiiig a roforoiice to a master shall be tlie excep- 
tion, not the rr.le, and sliali l)e made only iijxm a slunviu^ tliat somo excep- 
tional condition requires It." 

Rule 46 (198 Fed. xxxi, 115 C. C. A. xxxi) requires: 

"In ail trialii in equity fhe testimony of \v;tnes.-;cs sliall be tal;en orally In 
opon court except as olberwine providcd l;y Ktatr.te or tliese rules." 

Rule 47 (198 Fed. xxxi, 115 C. C. A. xxxij : 

"Tbo conrt * * * for sood and exeeptional canses for departinsf from 
the gênerai rulo to be sliown tiy atliilavit uuiy ijcriiiit tlie déposition of nanied 
witnesses * * * to lie tal;cu before au examiner or otlier named ollicer, 
upon notice and tei'ms speciiied in tln^ <jrder." 

Bankruptcy proceedings being governcd by the practice in equity, 
it seems to me that an appointment of a master in a bankruptcy case 
to take testimony and make report of his findings, etc., should only 
be made upon notice and the showing required by rule 59. The late 
equity rules adopted by the Suprême Court were framed with this in 
view, that the judge would sit and hear the witnesses, and, as before 
said, where this is possible, it is much the most satisfactory way. 
But rules 59, 46, and 47 recognize that conditions may be exeeptional, 
and such a rule cause delay rather than expédition, as was intended 
and provided for the appointment of masters, commissioners, and ex- 
aminers. In the instant case no showing was made before the order 
of référence was made, and no notice given to the bankrupt. 
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For thîs reason the motion to vacate said orders should be granted. 
It has been the usual course in this district that such orders should 
be made, and parties hâve heretofore acquiesced in the same ; but that 
is no reason why an unauthorized practice should be continued. 

An order granting the motion to vacate the orders of référence will 
be entered. 



In re LA JOLLA LUMBEK & MtT.L CO. 

(District Court, S. D. Ciilifornia, S. D. June 18, 1917.) 

No. 2008. 

1. Bankiïuptcy (©^."î-tôi^ — Claims — Review of Referee's Rulings. 

On review of an order of the référée allowiiis m claim in part, errer can- 
not be predlcated on tlie sustalnlnj? of objeetions to questions, wliere tlie 
référée was not at tlie time informed concernlng the évidence wliich it was 
proposed to eliclt. 

2. Bankkuptcy <g=342i^ — Claims — Review of Referee's Rui.ings. 

On review of an order of the référée allowing a claim, the referee's find- 
ings, sustained by évidence, will be uplield. 

3. Bankbuptcy <S=»326 — Claims — Set-Off and Counteeclaim. 

The liability of a créditer of a bankrupt corporation on an iinpnid stock 
subseription is not a debt or liability which may be set off agalnst the 
claim of the créditer, under BanUi'. Act July 1, 1898, c. 541, § 68, :!0 Stat. 
565 (Comp. St. 1916, § 9652), provlding that, in cases of mutual debts or 
mutual crédits between the estate of a bankrupt and a créditer, the ac- 
count shall be stated and one debt set off agaliist tlie other, as the stock 
subseription liability is a trust fund, and nuist be cellected and distributed 
pro rata to ail creditors, even though there is only one delinquent stock- 
holder. 

4. Coepokations <g=>351 — Liability of Directoes — Form of Remedy. 

Under Civ, Code Cal. § 309, provlding that the dlrectors of corporations 
must not create debts beyond the subscribed capital stock, and that fer a 
violation thereof the directors under whose administration it may hâve 
happened are in their individual eapacity jointly and severally llable to 
the corporation and Its erediters to the full amount of the debt contracted, 
the liability of a dlrector can enly be enforced by a bill in equity, wherein 
ail the facts and parties are brought before the court. 

5". Bankruptoy <®=>32C — Claims — Set-Off and Counteeclaim. 

Where the créditer ef a bankrupt corporation was llable as dlrector, 
under Civ. Code Cal. § 309, such liability was a trust fund for the beneflt 
of ail creditors ratably, aud could net be set off against the creditor'g 
claim. 

6. Bankeuptcy i®=>288(l) — Collection of Assets — Fosm of Kemedy. 

The liability of a créditer of a bankrupt corporation on his unpaid 
stock subseription and as director, under Civ. Code Cal. § 309, should be 
determined by a plenary action, in which ail existing equities may be 
properly regarded. 

7. EsTOPPEL iS=>68(4) — Défenses Inconsistent with Peevious Claim ob Po- 

sition. 

A creditor ef a bankrupt corporation, contending that his liability as a 
director in the corporation must be established in a plenary action, will 
be estopped from claiming that it should hâve been adjudicated upon the 
allewance of his claim. 

Ê=3For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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8. Bankruptcy (©=3360 — Dividends — Witiiiioldinq Payment. 

Where a creditor of a bankrupt corporation is liable on an unpald stock 
subscrlptlon and as director in the corporation, the dividends on bis 
claim will not be paid, pending an adjustment of bis llability. 

In Bankruptcy. In the matter of the I^a Jolla I<umber & Mill Com- 
pany, bankrupt. On review of an order of the référée allowing a 
claim in part. Order confirmed, and objections to the claim dismissed 
without préjudice. 

R. L,. Horton, of Los Angeles, Cal., for one of the largest cred- 
itors. 

Johnson Puterbaugh, J. C. Hizar, and Chas. G. Briggs, ail of San 
Diego, Cal., for trustée. 

Gibson, Dunn & Crutcher, of Los Angeles, Cal., and Ward, Ward 
& Ward, of San Diego, Cal., for claimant. 

TRIPPET, District Judge. B. B. Harlan presented a claim to the 
référée for allowance. The trustée objected to the allowance of the 
claim, and filed written spécifications of his objections. The référée 
disallowed some of the items of the claim, but allowed the claim for 
the sum of $9,532.41. The matter cornes before the court on a pétition 
of the trustée to review the order of the référée allowing the claim. 

[1, 2] I will consider the spécifications of error in the order in which 
they appear in the pétition for review. The first assignment of error 
is that the référée erred in sustaining objections to certain questions. 
When the objections were made to questions, the référée was not in- 
formed concerning the évidence which the trustée proposed to elicit 
by asking said questions. The court, therefore, cannot détermine that 
the référée erred in sustaining the objections. The alleged error to 
the efi^ect that the claim was not sufïicient in form is not well taken. 
No' reason was pointed out in argument to the court why the claim 
was not sufficient in form. The claim that the burden of proof was 
on the trustée is immaterial. Concerning the question as to whether 
the claim is barred by the statute of limitations, the référée having 
decided that the évidence showed that the claim was not based on a 
stated account, and there being évidence to sustain it, the court will up- 
hold the findings of the référée. The same is also true of the claim 
that the corporation was a "self-serving" corporation, whatever that 
may mean. 

There are two matters presented by this record that are worthy of 
particular comment: (1) Did the trustée hâve a right to plead as a set- 
off or counterclaim the alleged liability of the claimant for unpaid 
subscription to the capital stock of the company ? (2) Did the trustée 
bave a right to plead as a set-ofï or counterclaim the alleged liabihty 
of the claimant created by section 309, C. C, wherein it is provided 
that the debts of the corporation shall not exceed the subscribed cap- 
ital stock of the corporation, and making the directors liable for vio- 
lating said section? 

[3] The first proposition has been considered by the Suprême Court 
of the United States, and by other fédéral courts, and it has been uni- 

ÊsaFor other cases see same toplc & KEY-NUMBKU in ail Key-Numbered Digests & Indexes 
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formly held that the liability for unpaid stock subscription is not a 
debt or liability falling within the meaning of section 68 of the Bank- 
rupt Act. Thèse cases were instances wherein the trustée in bank- 
ruptcy was seeking to collect the unpaid subscription, and the dehn- 
quent stockholder sought to offset an indebtedness of the corporation 
against the liabiHty for unpaid subscription. The authorities are ail 
collected in Kiskadden v. Steinle, 203 Fed. 375, 379, 121 C. C. A. 559. 
The reason for this rule is that the stock subscription liability is a trust 
fund, and the amount which the stockholder is liable to pay belongs 
ratably to ail the creditors, and that the amount owed upon the stock 
must be paid in and be distributed pro rata to ail the creditors. It 
therefore follows that the unpaid subscription to stock cannot be ap- 
propriated either to the réduction or the payment of a debt owing by the 
corporation to a delinquent subscriber. The duty of the trustée is 
plain : He must collect the unpaid subscription in full, and not allow 
any creditor to get more than his proportionate share, by reason of 
the f act that the corporation may be indebted to him ; and this is 
true, whether there is only one delinquent stockholder or many. 

[4, 5] The liability of a director under section 309, C. C, can only 
be enforced by a bill in equity, wherein ail the facts and parties are 
brought before the court. Winchester v. Mabury, 122 Cal. 522, 55 Pac. 
393 ; Winchester v. Howard, 136 Cal. 432, 64 Pac. 692, 69 Pac. 77, 89 
Am. St. Rep. 153. The two cases cited were not cases construing sec- 
tion 309, but they were construing a liability very similar to that cre- 
ated by section 309, C. C. It seems to me that the liability created by 
section 309, C. C, falls within the same reasoning that applies to an 
unpaid stock subscription, and is a trust fund for the benefit of ail the 
creditors, ratably. 

[6, 7] It is my opinion that the liability for an unpaid subscription 
to stock, and the liability created by section 309, C. C, should both be 
determined by plenary action, in which ail existing equities may 
be properly regarded by the court. The claimant in this case bas con- 
tended that the liability arising under section 309, C. C, must be es- 
tablishod in a plenary action. The claimant, therefore, as to that 
matter, will be estopped from claiming that it should be adjudicated 
upon the allowance of the claim. 

The objections made to the allowance of the claim on account of 
unpaid subscription to stock should bave been dismissed without 
préjudice; and the same is true as to the liability under section 309, 
C. C. An order will be made to that effect. 

[8] An order will be made confirming the allowance of the claim 
by the référée. The order, however, will direct that no dividends shall 
be paid upon the claim, pending an adjustment of the liability of the 
claim for unpaid stock subscription and for liability under section 309, 
C. C. Thèse dividends will be held, in the discrétion of the référée, 
until such time as the trustée shall hâve had reasonable opportunity 
to collect said liabilities. 
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CAXGEN V. CRAMER et al. (Circuit Court of Appenls, Second Circuit. 
June 2','k 1017.) Xo. 255. Appeal from District Court of the United States 
for the Eiistern District of New Yoi'k. Wllliiim E. Warland, of New York 
Cltv, for appellant. .Taines R. Hodder, of Boston, Mass., for appellees. Before 
COXE, WARD, and HOUGH, Circuit Judges. 

PER CURIAM. Decree afflriucd. 



ECKERSON et al. v. TANNEY et al. (Circuit Court of Appeals, Second 
Circuit. June 6, 1917.) No. 264. Appeal from the District Court of the 
United States, for the Southern District of New York. Blauvelt & Warren, 
of New York City (George A. Blauvelt, Francis J. Macintyre, and Maurice .T. 
O'Callashan, ail of New York City, of counsel), for aiipollants. Servln & Cox, 
of Mlddletown, N. Y. (Abram J. Rose, of New York City, and Abram F. Servln, 
of Mlddletown, N. Y., of counsel), for appellees. Before COXE, WARD, and 
HOUGII, Circuit Judges. 

PER CURIAM. Decree (235 Fed. 415) afflrmed. 



KLINE BROS. & CO. v. LONDON i& EANCASHIRE INS. CO. (Circuit 
Court of Appeals, Second Circuit. May 8, 1917.) No. 237. In Error to the 
District Court of the United States for the Southern District of New York. 
Erwin, Fried & Czaki, of New York City, for plalntiffs in error. Hartwell 
Cabell. of New York City, for défendant In error. Before COXE, WARD, 
and EOUGII, Circuit Judges. 

PER CURIAM. Submitted wlthout argument. Judgment afflrmed. 



THE PLINY FISK. (Circuit Court of Appeals, Second Circuit. June 6, 
1917.) No. 230. Appeal from the District Court of the United States for the 
Southern District of New York. Carpenter & l'ark, now Park & Mattlson, of 
New York City (Samuel Park, of New York City, of counsel), for The Pllny 
Fisk. Macklin, Brown & Purdy, of New York City (Pierre M. Brown and 
Frank J. Whitcorab, both of New York City, of counsel), for clalmants. Be- 
fore COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. Decree affirmed. 



PRINCE V. HARTMANN. (Circuit Court of Appeals, Second Circuit. 
March 13, 1917.) No. 212. Appeal from the District Court of the United 
States for the Southern District of New York. Alfred B. Nathan, of New 
York City (Sidney J. Ix)eb, of New York City, of counsel), for appellant. 
Edward Illlmore, of New York City, for appollee. Before COXE, WARD, and 
ROGERS, Circuit Judges. 

PER CURIAM. Decree afflrmed. 



GENERAL ELECTRIC CO. v. ELECTRIC CONTROLLER & MFG. CO. 
(Circuit Court of Appeals, Sixth Circuit. October 3, 1917.) No. 2884. On 
application to modify mandate. Denled. For original opinion, see 243 Fed. 
188. 

PER CURIAM. Défendant urges that one form of Its apparatus, shown by 
dlagram No. 1, does not respond to daim 7, and that the Injunctlon and ac- 
eounting to be had in the court below should be conflned to the other forms 
of construction. Thls contention was not specifically presented upon the 
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hearlng nor considered ; but It bas now received our attention. We state 
only our conclusion. Claim 7 calls, in terms, for a master swltch circuit 
having contacts controlled by throttle, and a branch circuit from the mas- 
ter switcli circruit through eacli rhéostat magnet witli contacts in tlils brandi 
circuit to be closed by tlie rhéostat magnets. Diagram No. 1 shows what is 
practically a master switeh circuit, but the throttle Is uot in tlie distinetive 
master switeh circuit but is in a subsidiary circuit leading from the niahi Une, 
and the brandi circuit which successively alTects the rhéostat magnets is a 
branch from tbis subsidiary circuit and not diroctly from the master switeh 
circuit. It is thus apparent thut the précise and spocilic nomeiiclature of the 
claim is not met; but we think there is fuU equivalency. What we hâve 
called the subsidiary circuit is closed and made active by the opération of 
the master switcli in the master switeh circuit. From the point of view of 
the invention which we bave talten, it is of no importance whether the con- 
trolling throttle is situated in and the branch circuit leads from that cir- 
situated in and lead from a circuit which is under the indirect eontrol of the 
master switeh and by the opération of that switeh has become practically a 
part of its circuit. The application to modify the mandate as to diagram No. 
1 must be denied; and the order as to costs in this court will remain un- 
changed. 
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